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MAY IT PLEASE THE TRIBUNAL:

Introduction

1. In accordance with the memorandum-directions of Judge Armstrong,* the
Crown responds to the 25 June 2026 memorandum filed by Bryce Lyall
and Hannah Swedlund on behalf of their clients in the Wai 2660 inquiry.?
That memorandum refers to the Tribunal’s interim findings in its stage

two report,® and seeks directions on a process to finalise them.

2. In summary, the Crown considers it is open to the Tribunal to finalise its
interim findings, now that the Supreme Court has finally determined the
Re Edwards appeals. This could be done on the papers. The Crown does
not consider, however, that either of the proposals set out in Mr Lyall and
Ms Swedlund’s memorandum are appropriate. The Tribunal was not
seized of any claims relating to the amended s 58 test when it conducted
its Wai 2660 inquiry. It is therefore outside the scope of the Wai 2660
inquiry (and the leave reserved by the Tribunal) to inquire into whether
applicants affected by the recent 2025 amendments have suffered
prejudice;* and the Tribunal need not await settled jurisprudence on the

amended test before moving to finalise its interim findings.

Background

The Tribunal’s interim finding and recommendation in the Wai 2660 inquiry

3. In its stage two report — issued in October 2023 — the Tribunal made an
interim finding that the test for customary marine title in s 58 of

te Takutai Moana Act 2011 (as it then was)® breaches Treaty principles.®

4, The Tribunal considered the inclusion of “without substantial
interruption” as an express element of the test was unnecessary, because

“the Act provides for existing interests in various ways already”.’” In the

1 Wai 2660, #2.7.7.

2 Wai 2660, #3.4.16.

3 Waitangi Tribunal The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 2 Report (Wai 2660, 2023).
4 See Mr Lyall and Ms Swedlund’s memorandum (Wai 2660, #3.4.16) at [7]: “A further Supreme Court determination

will be required before the application of the CMT test under the amended MACA Act is settled and any actual
prejudice can be determined”.

5 Te Takutai Moana Act was amended in October 2025 — see [8] below.

6 Waitangi Tribunal The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 2 Report (Wai 2660, 2023)
at [4.1.4(4)(d)].

7 Waitangi Tribunal The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 2 Report (Wai 2660, 2023)
at [4.1.4(4)(a)].
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Tribunal’s view, this element introduced unnecessary complexity, and
was a matter that should instead be left for the courts to consider
implicitly when deciding whether an applicant group holds the takutai
moana in accordance with tikanga.® The Tribunal also considered that
claimants would be prejudiced if they could not meet the test for

customary marine title due to prior Treaty breaches.’

The Tribunal made an interim recommendation for the Crown to amend
te Takutai Moana Act by removing the words “without substantial
interruption” from s 58; together with transitional amendments to ensure
any applicants whose applications for customary marine title have been
denied on the grounds of a substantial interruption can re-submit their
applications under the amended test.!® The Tribunal also recommended
(on an interim basis) that the Act be amended to make it clear that,
where an applicant group is unable to meet the test for customary marine
title because of a previous Treaty breach, the applicant group can

negotiate an appropriate settlement with the Crown.!

These findings and recommendations were made on an interim basis
because — at the time of the Tribunal’s report — the interpretation of the
test for customary marine title was being considered for the first time by
the Court of Appeal in the Re Edwards “stage one” appeals.'? The Tribunal
explained:*?

... the outcome of the appeal could mean that our findings and

recommendations on the test are no longer relevant. Therefore, we
make only interim findings and recommendations in relation to the

10

11

12

13

Waitangi Tribunal The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 2 Report (Wai 2660, 2023)
at [4.1.4(4)(a)]. The Tribunal referred to “the courts” considering this matter, but presumably meant to refer to the
decision-maker in the Crown engagement pathway too.

Waitangi Tribunal The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 2 Report (Wai 2660, 2023)
at [4.1.4(4)e)].

Waitangi Tribunal The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 2 Report (Wai 2660, 2023)
at [4.1.4(4)(f)].

Waitangi Tribunal The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 2 Report (Wai 2660, 2023)
at [4.1.4(4)(f)].

The Court of Appeal was considering a number of appeals against Churchman J's “stage one” decision in
Re Edwards (Te Whakatohea (No 2) [2021] NZHC 1025, [2022] 2 NZLR 772), which had recognised customary
marine title and protected customary rights in favour of a number of applicant groups in the Eastern Bay of Plenty.
Churchman J’s decision was the first decision under the Act to address overlapping claims for customary marine
title. When the Tribunal’s stage two report was issued, the Court of Appeal had not yet determined the stage one
Re Edwards appeals. The Court ultimately delivered its decision on 18 October 2023 (Re Edwards Whakatohea
[2023] NZCA 504, [2023] 3 NZLR 252), two weeks after the Tribunal’s stage two report was released.

Waitangi Tribunal The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 2 Report (Wai 2660, 2023)
at [4.1.4(4)(f)].
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customary marine title test at this point. We grant leave for the
parties to seek a final finding and recommendation (if necessary)
once all appeal rights (including possible appeals to the Supreme
Court) have been exhausted.

Determination of Re Edwards appeals

7.

Since the release of the Tribunal’s stage two report, the Re Edwards stage
one appeals have been finally determined. The Court of Appeal issued its
judgment in October 2023, and further appeals to the Supreme Court
were addressed in judgments issued in December 2024% and
August 2025.1® It should be noted, however, that the Re Edwards

proceedings have not yet concluded:

7.1 The High Court is yet to conduct a rehearing of certain matters
that were remitted to it by the Supreme Court in its second

Re Edwards judgment.l’ A hearing date has not yet been set.

7.2 There are extant appeals in the Court of Appeal relating to
Churchman J's “stage two” decisions in Re Edwards.'® The issues
on appeal include the correctness of Churchman J’s approach to
substantial interruption (in respect of the Opotiki Harbour
Development Project). The Court of Appeal recently directed that
these appeals are adjourned pending determination of the

rehearing of Re Edwards in the High Court.

Amendments to te Takutai Moana Act enacted in October 2025

8.

As the Tribunal is aware, amendments to te Takutai Moana Act were
developed by the Government from 2024 to 2025, and enacted by
Parliament in October 2025 through the Marine and Coastal Area (Takutai
Moana) (Customary Marine Title) Amendment Act 2025. The

amendments were the subject of an urgent Tribunal inquiry in 2024.%°

14 Re Edwards Whakatohea [2023] NZCA 504, [2023] 3 NZLR 252. The judgment was issued 14 days after the
Tribunal’s stage two report was released.

15 Whakatéhea Kotahitanga Waka (Edwards) v Te Kahui Takutai Moana o Nga Whanau me Nga Hapi o
Te Whakatéhea [2024] NZSC 164, [2024] 1 NZLR 857.

16 Whakatéhea Kotahitanga Waka (Edwards) v Te Kahui Takutai Moana o Nga Whanau me Nga Hapi o
Te Whakatohea (No 2) [2025] NZSC 10, [2025] 1 NZLR 739.

b Whakatéhea Kotahitanga Waka (Edwards) v Te Kahui Takutai Moana o Nga Whanau me Nga Hapi o
Te Whakatohea (No 2) [2025] NZSC 10, [2025] 1 NZLR 739.

18 Re Edwards (No 7) [2022] NZHC 2644 and Re Edwards (No 8) [2023] NZHC 1618. These “stage two” decisions
considered the content and specific boundaries of customary marine title and protected customary rights orders,
issues of substantial interruption, and the recognition of wahi tapu protection rights.

19 Waitangi Tribunal The Takutai Moana Act 2011 Urgent Inquiry Stage 1 Report (Wai 3400, 2024).
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Crown’s response

9.

10.

11.

12.

The Crown considers it is open to the Tribunal to finalise its interim
findings and recommendations, now that the Supreme Court has finally
determined the Re Edwards stage one appeals. The Crown considers this
could be done on the papers, following receipt of any supplementary
submissions from the Wai 2660 claimants and the Crown. The Crown
anticipates those submissions would have a limited focus: they would
consider whether the Supreme Court has said anything to suggest the
Tribunal’s earlier findings and recommendations are no longer relevant or

apt.

The Crown does not consider, however, that either of the proposals set
out in Mr Lyall and Ms Swedlund’s memorandum are appropriate. They

have suggested the Tribunal could either:%°

10.1 finalise its findings on the s 58 test for claimants who are not
affected by the amendments, but reserve leave for those
claimants whose applications are to be determined under the

amended test for customary marine title; or

10.2 defer finalising its findings until the amended s 58 test becomes

settled law.

The stated purpose of deferring the finalisation of the Tribunal’s interim
findings is so that the Tribunal can determine “any actual prejudice”
against the backdrop of settled jurisprudence (including a further

Supreme Court determination) on the amended s 58 test.?!

The Tribunal was not seized of any claims relating to the amended s 58
test when it conducted its Wai 2660 inquiry.?? It is therefore outside the
scope of the Wai 2660 inquiry (and the leave reserved by the Tribunal) for
the Tribunal to inquire into whether applicants affected by the recent

2025 amendments have suffered prejudice; and the Tribunal need not

2 Wai 2660, #3.4.16 at [8].

2 Wai 2660, #3.4.16 at [7].

2 The Tribunal’s statement of issues for the Wai 2660 inquiry was finalised in August 2018 (Wai 2660, #1.4.1). The
stage two issues concerned the Treaty-consistency of te Takutai Moana Act and the policy underpinning it. It was

implicit from the statement of issues that the Tribunal would be inquiring into the Act as it then was, not as-yet-
unknown future amendments.
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await settled jurisprudence on the amended test before moving to

finalise its interim findings.

17 July 2026
V»\_\G]Melvin /Y Moinfar-Yong
Counsel for the Crown
TO: The Registrar, Waitangi Tribunal

AND TO: Claimant Counsel
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