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Answers to Hearing Week 9 Questions in Writing, from Counsel for Wai 1781 and

Wai 1795 claimants, on the ‘Environmental Issues’ report (doc A34)

Dr Vaughan Wood (assisted by co-author Dr Aroha Spinks re Qn 4)

3. National Policy Statements.

At page 533, you refer to the National Policy Statement on Freshwater Management
2011 and the National Policy Statement of Freshwater Management 2014. These
National Policy Statements brought about two positive amendments at regional level
in the Bay of Plenty i.e. consenting authorities must have regard for the extent to which
discharges could affect the life-supporting capacity of fresh water. And a requirement
to “have regard to how it could affect the health of people in contact with fresh water
(in other words whether it was swimmable). Do you agree that these were both positive
changes to the regional policy statement bringing the regional statement into closer

alignment to Maori values in respect of freshwater management?

In order to be consistent with Policy A4 in the National Policy Statement — Freshwater
Management 2011, and subsequently the same policy in the National Policy Statement
— Freshwater Management 2014 respectively, Policy 43 in the Bay of Plenty Regional
Water and Land Plan was progressively replaced by Policy 43A (which became Policy

DW P6 in the Natural Resources Regional Plan)." Policy 43 read as follows:

To take appropriate action to avoid, remedy or mitigate the cumulative effects
of discharges of contaminants to water or to land where such discharges are
having an adverse effect on water quality, the life-supporting capacity of soil, or

the coastal environment.

Its replacement, Policy 43A, placed emphasis both on the ‘life-supporting capacity of
fresh water’ and its safety for human contact (or in other words, whether it is safe for

swimming):

' See Bay of Plenty Regional Council, Regional Natural Resources Plan [2017], Update Record.
Accessed from https://www.boprc.govt.nz/your-council/plans-and-policies/plans/regional-
plans/regional-natural-resources-plan/ on 7 July 2026




When considering any application for a discharge the consent authority must

have regard to the following matters:

(a) the extent to which the discharge would avoid contamination that will have
an adverse effect on the life-supporting capacity of fresh water including on any
ecosystem associated with fresh water; and

(b) the extent to which it is feasible and dependable that any more than minor
adverse effect on fresh water, and on any ecosystem associated with fresh
water, resulting from the discharge would be avoided; and

(c) the extent to which the discharge would avoid contamination that will have
an adverse effect on the health of people and communities as affected by their
contact with fresh water; and

(d) the extent to which it is feasible and dependable that any more than minor
adverse effect on the health of people and communities as affected by their

contact with fresh water resulting from the discharge would be avoided.

In addition, Policy 68A, concerning consents for water takes from rivers and streams,
was inserted unchanged from Policy B7 in the National Policy Statement — Freshwater

Management 2011:

When considering any application the consent authority must have regard to

the following matters:

(a) the extent to which the change would adversely affect safeguarding the life
supporting capacity of fresh water and of any associated ecosystem and
(b) the extent to which it is feasible and dependable that any adverse effect on

the life-supporting capacity of fresh water and of any associated ecosystem

resulting from the change would be avoided.

This policy applies to:
(a) any new activity and

(b) any change in the character, intensity or scale of any established activity —



that involves any taking, using, damming or diverting of fresh water or draining
of any wetland which is likely to result in any more than minor adverse change
in the natural variability of flows or level of any fresh water, compared to that
which immediately preceded the commencement of the new activity or the
change in the established activity (or in the case of a change in an intermittent
or seasonal activity, compared to that on the last occasion on which the activity

was carried out).

This policy does not apply to any application for consent first lodged before the
National Policy Statement for Freshwater Management takes effect on 1 July
2011.

These changes to the Regional Water and Land Plan were a positive steps, in that
they provided greater scope for some of the concerns kaitiaki raised about the
degradation of rivers and streams to be addressed. The changes were also consistent
with the “Te Mana o Te Wai’ principles of ‘Te Hauora o Te Wai’ and ‘Te Hauora o te

Tangata’.?

There is not the same evidence of influence over the Regional Policy Statement.
However, it is worth noting that in 2012 the Bay of Plenty Regional Council did amend
Objective 27, which was one of the ‘water quality and land use’ objectives, in a way
that reflects that it was willing to pay greater attention to Maori values. Based on
submissions, the opening phrase ‘The quality of the water in the region is maintained’
was altered to read ‘The quality and mauri of the water in the region is maintained’.3

2 See Waitangi Tribunal, ‘The Stage Two Report on the National Freshwater and Geothermal
Resources Claims’ (pre-publication version, 2019), Wai 2358, pp 532-550.

3 See Bay of Plenty Regional Council, ‘Proposed Bay of Plenty Regional Policy Statement. Water
Quality and Land Use. Council decisions on submissions report’, March 2012, p 1. Accessed from
https://web.archive.org/web/20120815193852/http://www.boprc.govt.nz/media/164144/council s deci
sions_on_submissions water quality and land use report.pdf on 7 July 2026, and Bay of Plenty
Regional Council, ‘Proposed Bay of Plenty Regional Policy Statement. Water Quality and Land Use.
Council decisions. Track changes version 8.0b’, March 2012, p 8. Accessed from
https://web.archive.org/web/20120815165916/http://www.boprc.govt.nz/media/164138/proposed regi
onal_policy_statement_council_water_quality and land use track changes _version 8.0b_report .
pdf on 7 July 2026




4. Can we say that National Policy Statements are a tool that the Crown could /
should use to ensure that regional level policy and practice more closely aligns with

Maori values for fresh water and environmental protection?

The Crown has responsibilities under Te Tiriti o Waitangi, as well as broader
responsibilities to all New Zealanders and to the environment, to protect the life-
supporting capacity of freshwater, soil and ecosystems. Those responsibilities also
include recognising how freshwater quality and contaminant discharges can affect the
health and wellbeing of people who come into contact with freshwater, including its
suitability for swimming, gathering food from mahinga kai, and exercising cultural
practices and rights. Meaningful engagement with tangata whenua and the
incorporation of matauranga Maori into freshwater management are positive
measures that can contribute to the restoration and long-term health of freshwater
ecosystems and support improved environmental outcomes for present and future

generations.

National Policy Statements — Freshwater Management are an important mechanism
through which the Crown, as a Tiriti partner, can provide national direction to ensure
that regional policies and practices, and consequently local policies and practices,
more closely align with Maori values relating to freshwater management and
environmental protection. As has been described in the Stage 2 report of the Wai 2358
inquiry, Maori stakeholders and representatives such as the Iwi Leaders Group have
been heavily involved in the consultation prior to the drawing up of National Policy
Statements — Freshwater Management.* Therefore a failure to ensure that any agreed
positions with the Crown are not implemented at a regional level could be regarded as
a breach of good faith. As National Policy Statements — Freshwater Management have
been issued much more frequently than Regional Policy Statements and Regional
Plans are updated (the respective cycles being three years as opposed to a decade),
they are also a way for the Crown to achieving changes which are more responsive to

dynamic situations.

4 See Waitangi Tribunal, ‘The Stage Two Report on the National Freshwater and Geothermal
Resources Claims’ (pre-publication version, 2019), Wai 2358, p 323.



5. Do you agree that the Waiotahe drifts development and the Opdtiki Marina
development demonstrate a similar pattern whereby the iwi voice trumps the hapid

voice?

The Waiotahe Drifts subdivision and Op6tiki Marina are instances where iwi or iwi
authority views have trumped those of hapu. Based on the official recognition of Te
Tawharau as an iwi management plan, it became convenient for the local government
and applicants to consider that their consultation requirements under the Resource
Management Act 1991 - a devolved expression of the Crown’s Treaty duty to consult
- had been met, at least initially, by consultation with the Whakatohea Trust Board.
This effectively placed the consultative burden, with respect to hapu, on the Board.
Moreover, when there were dissenting opinions among hapu, by the time these had
been consulted directly by local government and applicants, it was potentially easier
for local government or applicants to disregard these views rather than altering the

course of action they had set out on after the initial consultation.





