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NGATI NGAHERE
Ngati Ngahere are one of the six hapu of Whakatohea.

Following a hui of Whakatohea rangatira convened on 27 and 28 May
1840 at Opdtiki, Ngati Ngahere rangatira, Tauatoro, placed his mark

on Te Tiriti o Waitangi.’

Ngati Ngahere understood that they were “embarking on a new type
of leadership”,2 one of shared authority and a partnership of equals
where Ngati Ngahere rangatira and descendants were guaranteed the
ongoing exercise of their mana and rangatiratanga over their lands,

resources, people and affairs.

The Crown have acknowledged that Tauatoro signed te Tiriti in a spirit
of trust and cooperation, with a view to the benefits a Treaty

partnership could bring to his people.3

This Wai 1884 claim, filed by Tarati Dorothy Carrington for and on
behalf of nga uri whakatupu o Ngati Ngahere, focusses on the hapu
narrative within the wider tribal history of Whakatohea; bringing to the
Waitangi Tribunal their korero, their perspectives and their
understandings of te Tiriti “not only through its promises, but through
the actions of the Crown”,* and the subsequent events that came to

pass.

The experiences of Ngati Ngahere show both sustained historical and
contemporary Crown breaches of te Tiriti o Waitangi. The key
grievances experienced by Ngati Ngahere are war, invasion and

raupatu; the imposition of law, policy and practice surrounding land

' Whakatohea, Te Tawharau o Te Whakatohea and the Crown, Te Makeotanga: Deed of
Settlement of Historical Claims (27 May 2023) at [2.25]-[2.26].

2 Wai 1750, #G17, Brief of evidence of Te Kahautu Maxwell (3 August 2026) at [18].

3 Whakatohea, Te Tawharau o Te Whakatohea and the Crown, Te Makeotanga: Deed of
Settlement (27 May 2023) at [3.32].

4 Wai 1750, #G17, Brief of evidence of Te Kahautu Maxwell (3 August 2026) at [19].



acquisition, land title processes and land development; disconnection
from, and degradation of, Ngati Ngahere’s taiao and waterways;
substandard health, housing, education and economic opportunities;

and the loss of te reo Maori, tikanga and matauranga.

1.7  However, the narrative of Ngati Ngahere is not only one of hardship
and loss. As Professor Te Kahautu Maxwell explains, “it is also one of
resistance, adaptation and continuing to challenge, innovate and find
our own way forward...you can see that our people have continued to

exercise mana motuhake.”™
2.0 HISTORICAL CLAIMS SNAPSHOT

21 The two decades following the signing of Te Tiriti o Waitangi were “a
time of peace and major economic growth.® Government officials
visiting the rohe described Whakatohea (and therefore Ngati Ngahere)
as one of the most prosperous iwi in the eastern Bay of Plenty.” From
1840 to 1864, Ngati Ngahere were prosperous and actively engaging

with the emerging settler economy.®

2.2  Notably, there was minimal interaction between the Crown and Ngati
Ngahere over this time (up until 1871).° This means Ngati Ngahere’s
early contact with the Crown was in the context of full-scale invasion

and confiscation.

2.3 In September 1865, following the killing of Volkner, the Crown invaded
Opotiki.'® The Crown had no clarity or understanding of the extent to

which Ngati Ngahere were involved.!" Despite this, the hapt and wider

5 Wai 1750, #G17, Brief of evidence of Te Kahautu Maxwell (3 August 2026) at [20].

6 Whakatohea, Te Tawharau o Te Whakatohea and the Crown, Te Makeotanga: Deed of
Settlement of Historical Claims (27 May 2023) at [2.27].

”Whakatohea, Te Tawharau o Te Whakatohea and the Crown, Te Makeotanga: Deed of
Settlement of Historical Claims (27 May 2023) at [2.32].

8 Whakatohea, Te Tawharau o Te Whakatohea and the Crown, Te Makeotanga: Deed of
Settlement of Historical Claims (27 May 2023) at [2.5].

9 Wai 1750, #A30, War and Raupatu, ‘1840-1871' a report commissioned by the Waitangi
Tribunal (15 March 2023) at 14.

10 Whakatohea, Te Tawharau o Te Whakatohea and the Crown, Te Makeotanga: Deed
of Settlement of Historical Claims (27 May 2023), at [2.73].

" Wai 1750, #4.1.19, Draft transcript for hearing week three held at Waitangi Tribunal
Offices, Wellington, Monday 18 November 2024 - Friday 22 November 2024 (30 January
2025) at 252-261.
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iwi became the target of a number of legal instruments, including the
“Proclamation of Peace”'2 and the somewhat unlawful declaration of
martial law over Opotiki and Whakatane;'3 the Outlying District Police
Act 1865;'* and ultimately the New Zealand Settlements Act 1863 as
the Crown soughtto punish the hapt and Whakatohea as a whole for
its perceived role in the murder, as well as “pay for the cost of the
expedition” and “to establish a general settlement at the Bay of
Plenty.”1®

24  Theinvasionled to loss of life, the displacement of Ngati Ngahere from
much of their ancestral lands, and the destruction of their economic
base.'® By 1866, the Crown had destroyed a large portion of property
and confiscated most of the productive land belonging to Ngati

Ngahere and the wider iwi collective.!”

2.5 144,000 acres of Whakatohea land was confiscated;'® an amount
considered “inappropriate, illegal, and excessive”by the Native Lands

Commission."®

2.6 By 1908, the Stout-Ngata Commission found Ngati Ngahere and the

wider iwi to be “virtually landless”,2° and that their principal holding at

12 Whakatohea, Te Tawharau o Te Whakatohea and the Crown, Te Makeotanga: Deed
of Settlement of Historical Claims (27 May 2023) at [2.70].

3 Whakatohea, Te Tawharau o Te Whakatohea and the Crown, Te Makeotanga: Deed
of Settlement of Historical Claims (27 May 2023) at [2.72].

4 Wai 1750, #A30, War and Raupatu, “1840-1871' a report commissioned by the Waitangi
Tribunal (15 March 2023) at 684-690.

5 Wai 1750, #A30, War and Raupatu, ‘1840-1871' a report commissioned by the Waitangi
Tribunal (15 March 2023) at 690.

6 Whakatohea, Te Tawharau o Te Whakatohea and the Crown, Te Makeotanga: Deed
of Settlement of Historical Claims (27 May 2023) at [2.5].

7 Whakatohea, Te Tawharau o Te Whakatohea and the Crown, Te Makeotanga: Deed
of Settlement of Historical Claims (27 May 2023) at [2.330].

8 Wai 894, #A53, Te Raupatu o Te Whakatohea: The Confiscation of Whakatohea Land,
1865-1866, research report commissioned by the Treaty of Waitangi Policy Unit, 1994
(January 2024) at 173.

9 Wai 894, #A53, Te Raupatu o Te Whakatohea: The Confiscation of Whakatohea Land,
1865-1866, research report commissioned by the Treaty of Waitangi Policy Unit, 1994
(January 2024) at 171: “inappropriate because it punished innocent and guilty alike, illegal
because it was based not upon clear acts of rebellion but upon revenge for a criminal, not
treasonous, act, and excessive because of the relative quality of the land taken and left
and the ignoring of the role of the individually-punished actual murderers.”

20 Wai 1750, #A32, Twentieth Century Land Legislation and its Impacts — North Eastern
Bay of Plenty (13 November 2023) at 10.
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Opape was “not good land, and at best can only be called second-

class land” 2!

2.7  The Crown’s actions caused immense hardship for Ngati Ngahere and
significantly impaired their ability to develop — economically, socially,

and culturally — ever since.??

2.8 Today, Ngati Ngahere’s land ownership is only a fraction of their
original customary land interests (depicted in the map below),2® with
about 90% of the wider iwi living outside the iwi rohe; many of which

have lost contact with their whanaunga, their reo and their tikanga.?*

21 Wai 1750, #A12, Nineteenth-century Land Alienation and Administration within the
North-Eastern Bay of Plenty — Part One: Raupatu Lands (August 2021) at 126-127.

22 \Whakatohea, Te Tawharau o Te Whakatohea and the Crown, Te Makeotanga: Deed
of Settlement of Historical Claims (27 May 2023) at [2.5].

28 Wai 1750, CFRT Hearing week 10 map book (31 July 2026) at 37.

24 \WWhakatohea, Te Tawharau o Te Whakatohea and the Crown, Te Makeotanga: Deed
of Settlement of Historical Claims (27 May 2023) at [2.354].
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THE EVIDENCE FOR NGATI NGAHERE

Ngati Ngahere have filed a body of evidence to support their claims,
including Professor Te Kahautu Maxwell who discusses who Ngati
Ngahere are, their worldview and relationship with the outer world, the
historical impacts of Crown engagement, and the future ahead.?® His
cousin, Professor Taiarahia Black, shows how Crown legislation,
policy and practice systemically undermined te reo Maori, tikanga
Maori, matauranga Maori, kaitiakitanga, whakapapa, customary
governance and wananga institutions through which Ngati Ngahere

exercised tino rangatiratanga.26

Arihia Tuoro?’ and the joint evidence of Joseph and Jason Kahika2?
talk about their parents’ generation living with the impacts of raupatu
(including the Kahika’s living on the Opape reserve), and the
disconnecttheir whanau experienced when they moved away from the

rohe for work and other opportunities.

Rota Carrington,?® Vaughan Payne,® Chris Carrington,3! Nicholas
Magill*2 and Bonnie Taia®? are uri of Whakatohea or Ngati Ngahere
and discuss their observations and experiences in their respective
roles and fields of interest, including education, environment and local
government, marae redevelopment, cultural identity, and the

waterways of Ngati Ngahere.

Finally, researchers Dr Shannon Davis and Dr Richard Morris provide

a joint brief of evidence discussing climate vulnerability in the rohe of

25 Wai 1750, #G17, Brief of evidence of Te Kahautu Maxwell (3 August 2026).

26 Wai 1750, #G18, Brief of evidence of Taiarahia Black (3 August 2026).

27 Wai 1750, #G19, Brief of evidence of Arihia Tuoro (3 August 2026).

28 Wai 1750, #G20, Unsigned joint brief of evidence of Joseph Kahika and Jason Kahika
(3 August 2026).

29 Wai 1750, #G21, Brief of evidence of Rota Carrington (10 August 2026).

30 Wai 1750, #G22, Brief of evidence of Vaughan Payne (3 August 2026).

31 Wai 1750, #G23, Brief of evidence of Chris Carrington (5 August 2026).

32 \Wai 1750, #G24, Brief of evidence of Nicholas Magill (5 August 2026).

33 Wai 1750, #G25, Unsigned brief of evidence of Bonnie Taia (5 August 2026).



3.5

3.6

3.7

4.0

41

4.2

Ngati Ngahere, and how iwi-led solutions can strengthen the resilience

and wellbeing of the hapi.3*
A summary of all the claimant evidence is provided at Appendix “A”.

To assist the Tribunal, counsel have also filed a document entitled,
Ngati Ngahere: Historical information and hapd continuity,®® which
draws together the korero tuku iho of Ngati Ngahere, the Whakatohea
Deed of Settlement (“Whakatohea DOS”), and the technical research
filed on the Wai 1750 — North-Eastern Bay of Plenty record of inquiry.

Counsel further take this opportunity to respectfully ask for an
opportunity to file any supplementary claimant evidence by mid-
December. This practice has been provided for in other district
inquiries that counselhave acted in, including Wai 1040 — te Paparahi
o Te Raki districtinquiry. In such circumstances, the evidence is taken
as read and the Crown is given the opportunity to file questions in
writing prior to the commencement of the Tribunal’s report writing
phase. Given that this is a comprehensive hapu claim covering Ngati
Ngahere’s historical and contemporary issues, counsel wantto ensure

that all evidential bases have been adequately covered.
RELEVANT JURISPRUDENCE

The Tribunal are assessing the Crown’s conduct towards Ngati
Ngahere and Te Whakatohea (since 1840) against the agreements
made under te Tiriti. Those are expressed by the Tribunal in terms of
treaty principles, of which there is now a substantial jurisprudential

backdrop.

Counsel suggest that an appropriate starting point for treaty
interpretation for this Tribunal is the Wai 1040 He Whakaputanga me

te Tiriti report, where that Tribunal made important findings about the

34 Wai 1750, #G26, Joint brief of Evidence of Dr Shannon Davis and Dr Richard Morris (5
August 2026).

35 Wai 1750, #3.2.447(a), Appendix A: Ngati Ngahere Historical Information and Hapd
Continuity (3 August 2026).
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nature of the agreements reached between Maori and the Crown
under te Tiriti in 1840:36

The rangatira who signed te Tiriti o Waitangi in February 1840
did not cede their sovereignty to Britain. That is, they did not
cede authority to make and enforce law over their people or
their territories.

The rangatira agreed to share power and authority with Britain.
They agreed to the Governor having authority to control British
subjects in New Zealand, and thereby keep the peace and
protect Maori interests.

Therangatira consented to the treaty on the basis that they and
the Governor were to be equals, though they were to have
different roles and different spheres of influence. The detail of
how this relationship would work in practice, especially where
the Maori and European populations intermingled, remained to
be negotiated over time on a case-by-case basis.

4.3 In their Stage Two report Tino Rangatiratanga me te Kawanatanga,
the Wai 1040 Tribunal said the treaty principles must be based on the

actual agreement entered into in 1840:%7

The principles must be based on the actual agreemententered
into in 1840 between Te Raki Rangatira and the Crown, rather
than in an assumption that sovereignty was ceded by Maori,
who would become the Queen’s subjects in return for the
protection of their chieftainship and possessions.

44  Counsel also submit the Wai 898 Tribunal’'s articulation in Te Mana
Whatu Ahuru of the following principles and duties (derived from the

treaty) as an appropriate starting point for application in this inquiry:38

Tino rangatiratanga, self-government, and autonomy: Maori
communities retain their tino rangatiratanga, including their
right to autonomy and self-government, and their right to
manage the full range of their affairs in accordance with their
own tikanga. As part of the Treaty exchange, the Crown
guarantees to protect and provide for the exercise of Maori
authority and autonomy.

36 Waitangi Tribunal, He Whakaputanga me te Tiriti: The Declaration and the Treaty —
The Report on Stage 1 of the Te Paparahi o Te Raki Inquiry (Wai 1040, 14 October 2014)
at 529.

37 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022) at 23.

38 Waitangi Tribunal, Te Mana Whatu Ahuru: Report on Te Rohe Pbtae Claims (Wai 898,
5 September 2018) at 189.



4.5

4.6

Reciprocity and mutual benefit. The Treaty provided for two
peoples to share one country. Maori granted the Crown its new
power of kdawanatanga in return for a guarantee of protection
for their tino rangatiratanga. Through this mutual recognition of
powers, the Treaty also provides a basis for mutual protection
and for relationships that would bring mutual benefit.

Partnership: The Treaty established a relationship that was
subject to ongoing negotiation and dialogue, under which the
Crown and Maori would work out the practical details of how
kawanatanga and tino rangatiratanga would co-exist. Both
partners owe each other a duty to act honourably and in good
faith. Neither partner can act in a manner that fundamentally
affects the other's sphere of influence without their consent,
unless there are exceptional circumstances.

Active protection: The Crown is obliged to use its power of
kawanatanga to actively protect the Maori rights and interests
guaranteed under articles 2 and 3 of the Treaty.

Options: Maori have the right to continue to govern themselves
along customary lines, or to engage with the developing settler
and modern society, or a combination of both.

Equity: The Crown must act fairly as between Maori and
settlers. It cannot use its powers of kawanatanga to advance
Pakeha interests at the expense of Maori.

Equaltreatment. The Crown must treat all Maori groups equally
and in a manner that is not intended to create division between
them.

Redress: Should the Crown act in excess of its kdwanatanga
powers, or should it breach the Treaty’s terms in any other way
by act or omission resulting in prejudice, the Crown should
compensate.
These principles and duties are of particular importance to Ngati
Ngahere because when applied to their lived experience, they
demonstrate that the Crown has acted without regard forits obligations
to the hapd (and wider iwi of Whakatohea) under te Tiriti o Waitangi,

impacting their lands, resources, people and affairs.

Counselalso note that the Wai 898 Tribunal dealt with war and raupatu
in its inquiry district; a claim issue of particular importance for Ngati
Ngahere. The war and raupatu chapterin Te Mana Whatu Ahuru is

almost 300 pages long. Below are key perspectives and findings of



4.7

4.8

4.9

the Wai 898 Tribunal that counsel submit also apply to this Tribunal’s

consideration of the issues.

The Wai 898 Tribunal identified short-term and long-term prejudice
because of raupatu. The short-term effects applicable to this inquiry
include the socio-economic strain of maintaining fighting forces, and
the death and injury of combatants and non-combatants.3® The long-
term effects related to dispossession of lands and property; the
psychological effects of raupatu and in particular, being labelled
‘rebels’; social and cultural wellbeing, including the protection of wahi
tapu, historical memory, and the intergenerational impacts of raupatu;

and the impact of raupatu on their mana.*?

In terms of raupatu, the Wai 898 Tribunal found that the Crown did not

try and resolve issues with Maori peacefully:*’

...the Crown did not exhaust all reasonable means to resolve
issues with Maori peacefully in accordance with its
responsibilities as a Treaty partner...New institutions were
introduced to control Maori rather than to protect and provide
for tino rangatiratanga...In failing to negotiate with the
Kingitanga to avoid war the Crown failed in its duty of active
protection and breached the Treaty principles of partnership
and autonomy. These breaches had very serious
consequences.

The Wai 898 Tribunal goes on to discuss the gravity of a Treaty breach

which causes the loss of life:#2

In our view, the gravity of a Treaty breach which causes the
loss of life is significant and the death of every Maori person
kiled during the Crown’s unjust war — combatant and non-
combatant — was an injustice We accept that some events,
though prejudicial and pain ful to Maori, were among the
ordinary consequences of war and are covered by the scope of
the Crown’s concessions The massacre of non-combatants at
rangiaowhia and Orakau, however, violated the British
standards of the time for the conduct of war. The actions of

39 Waitangi Tribunal, Te Mana Whatu Ahuru: Report on Te Rohe Pétae Claims (Wai 898,
5 September 2018) at 634-635.

40 Waitangi Tribunal, Te Mana Whatu Ahuru: Report on Te Rohe Potae Claims (Wai 898,
5 September 2018) at 635.

41 Waitangi Tribunal, Te Mana Whatu Ahuru: Report on Te Rohe Pétae Claims (Wai 898,
5 September 2018) at 661.

42 Waitangi Tribunal, Te Mana Whatu Ahuru: Report on Te Rohe Potae Claims (Wai 898,
5 September 2018) at 661.

9



4.10

4.1

5.0

5.1

5.2

5.3

Crown forces in this respect were egregious and constituted
breaches of the principle of partnership and the article 3
guarantee of citizenship rights no effort was made to investigate
or punish those involved The Crown forces’ conductof war also
breached Treaty principles in the excessive and
disproportionate destruction and plundering of property which
served no military purpose, including burning a great tagona,
Hui Te Rangiora.

In terms of confiscation and the Article 2 guarantee of tino
rangatiratanga, alongside the Treaty principles of partnership and

autonomy, the Wai 898 Tribunal said:*3

Confiscation was an essential part of the Crown’s plan to
destroy Maori authority and institutions. By extinguishing all
customary rights to land and planning for large-scale European
settlement on confiscated land, the Crown breached the article
2 guarantee of tino rangatiratanga and the Treaty principles of
partnership and autonomy

Counsel submit this jurisprudence is a good starting point and can be
evolved by this Tribunal when considering the substantial claimantand
technical evidence pertaining to war and raupatu, and its effects on
Ngati Ngahere; these events being the catalyst for significantcultural,
social and economic change for the hapu — impacts that continue to

be felt to this day, some 160 years later.
THE TRIBUNAL’S JURISDICTION FOR CONTEMPORARY CLAIMS

Ngati Ngahere also bring their contemporary grievances to the

Tribunal for findings and recommendations.

Counsel acknowledge Whakatohea settled their historical Treaty
grievances with the Crown on 27 May 2023.44 Historical grievances
being those that arise from, or relate to, Crown acts or omissions
before 21 September 1992.4°

The Whakatohea DOS establishes the jurisdictional parameters within

which the Tribunal can engage with Ngati Ngahere’s claims in this

43 Waitangi Tribunal, Te Mana Whatu Ahuru: Report on Te Rohe Potae Claims (Wai 898,
5 September 2018) at 662.

44 Whakatohea, Te Tawharau o Te Whakatohea and the Crown, Te Makeotanga: Deed
of Settlement of Historical Claims (27 May 2023) at 173-199.

45 Whakatohea Claims Settlement Act 2024, section 14(2)(b).
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54

inquiry. These parameters are set out in the following sections of the
Whakatohea DOS:

(@)

Section 4.6.1 provides the settlement legislation will settle

historical claims;

Section 4.6.2 excludes the jurisdiction of any court, tribunal, or
other judicial body in relation to the historical claims and

settlement;

Section 4.6.3 provides that, despite clause 4.6.2(a), the
Waitangi Tribunal may complete and release a report on the
Wai 1750 North-Eastern Bay of Plenty District Inquiry which
may include findings on, but will not include recommendations

in relation to, the historical claims of Whakatohea; and

Section 4.6.4 provides that, except as set out in clause 4.6.2,
settlement legislation will not affectthe jurisdiction of any court,
tribunal or other judicial body in relation to contemporary
aspects of the [historical] claims (being aspects of those claims
that arise from, or relate to, acts or omissions that occurred on
or after 21 September 1992).

The sections above are given legal effect through section 15 of the
Whakatohea Claims Settlement Act 2024 (“Whakatohea Settlement

Act’), with section 15(6) setting out the jurisdiction of the Tribunal in

relation to Ngati Ngahere’s claims:

15 Settlement of historical claims final
(1) The historical claims are settled.
(2) The settlement of the historical claims is final,

and, on and from the settlementdate, the Crown
is released and discharged from all obligations
and liabilities in respect of those claims.

(3) Subsections (1) and (2) do not limit the deed of
settlement.

4) Despite any other enactment or rule of law, on
and from the settlement date, no court, tribunal,
or other judicial body has jurisdiction (including

11



9.9

5.6

5.7

the jurisdiction to inquire or furtherinquire, or to
make a finding or recommendation) in respect
of—

(@) the historical claims; or
(b) the deed of settlement; or
(c) this Act; or

(d) the redress provided under the deed of
settlement or this Act.

(5) Subsection (4) does not exclude the jurisdiction
of a court, tribunal, or other judicial body in
respect of the interpretation or implementation
of the deed of settlement or this Act.

(6) The Waitangi Tribunal, —

(@) despite subsection (4)(a), has jurisdiction
to complete its inquiry, and release a
report, on Wai 1750—North-Eastern Bay
of Plenty District inquiry, —

(i) including jurisdiction to make any
findings in respect of the historical
claims; but

(i) excluding jurisdiction to make any
recommendations in respect of the
historical claims; and

(b) to avoid doubt, does not have jurisdiction
in respect of the matters in subsection
(4)(b) to (d) in relation to that inquiry and
report.
Accordingly, the Whakatohea Settlement Act limits the Tribunal's
jurisdiction in this inquiry to the extent that the Tribunal can only make
findings in relation to Ngati Ngahere's historical claims but not

recommendations.

Consistent with clause 4.6.4 of the Whakatohea DOS, nothing in the
Whakatohea Settlement Act removes or limits the Tribunal’'s

jurisdiction in relation to Ngati Ngahere’s contemporary claims.

Accordingly, the Tribunal retains its full jurisdiction to make findings
and recommendations in relation to those claims, including where they

arise from historical claims issues.

12



Jurisdictional limitations in other Tribunal inquiries

5.8

5.9

5.10

5.1

5.12

The Tribunal has navigated jurisdictional limitations similar to those
imposed by the Whakatohea Settlement Act in previous reporting,
including in its consideration of Ngai Tuhoe’s claims in the Uruwera
report which was released in six parts from April 2009 to December
2015, and published in its final format in 2017.46

Ngai Tuhoe settled their historical treaty grievances with the Crown
before the Tribunal released parts five to eightof Te Urewera,*” signing
the Ngai Tuhoe Deed of Settlement on 22 March 2023 and enacting
the Tahoe Claims Settlement Act in July 2014.

Like the Whakatohea settlement legislation, sections 15(6) and 15(7)
of the Tahoe Claims Settlement Act 2014 allowed the Tribunal to
complete and release its report on the Urewera district, including on
the historical claims of TGhoe, but prohibited the Tribunal from making

any recommendations in relation to those historical claims.48

The Tribunal acknowledged its jurisdictional limitations in its reporting
by confining its recommendations in relation to historical claim issues
to those claimants who had not settled their historical treaty grievances

with the Crown:4°

We acknowledge that we have no jurisdiction to
make recommendations in respect of historical
treaty claims already settled by legislation. We
therefore confine our recommendation to refer
only to claimants before us who have not settled.

The Tribunal also identified the circumstances in which historical
issues gave rise to contemporary claims over which it retained
jurisdiction to make both findings and recommendations. Forexample,

in relation to river ownership, the Tribunal said:%°

46 Waitangi Tribunal, Te Uruwera Volume VII (Wai 894, 2017) at xxxi.

47 Waitangi Tribunal, Te Uruwera Volume VIl (Wai 894, 2017); Waitangi Tribunal, Te
Uruwera Volume V (Wai 894, December 2014); Waitangi Tribunal, Te Uruwera Volume
VI (Wai 894, December 2015).

48 Tdhoe Claims Settlement Act 2014, sections 15(6), 15(7).

49 Waitangi Tribunal, Te Uruwera Volume VIl (Wai 894, 2017) at 3258.

50 Waitangi Tribunal, Te Uruwera Volume VII (Wai 894, 2017) at 3460.

13



5.13

As a tribunal whose findings reiterate those of
earlier tribunals that have dealt with freshwater
issues, we are extremely concerned at the
complete lack of clarity in the New Zealand law
of waterway ownership and the ongoing
confusion and injustice that is perpetuated by
that situation. Reform is urgently needed... To
date, the task of undertaking that reform has
been left to languish in the Crown’s too hard
basket and it seems the treaty settlement
process is being used instead, as a piecemeal
substitute for a nationwide legal regime for river
ownership and management that is consistent
with treaty principles. It is our view that the
piecemeal approach is bound to prejudice
some Maori groups as against others. Also,
if the quantum of a treaty settlement does not
reflect the Crown’s wrongful taking of the
beds of rivers and the resulting harm to their
customary owners, then the Crown is
obtaining a further benefit from that
approach.

For all those reasons, we are driven to make a
recommendation to the Crown, as we are
empowered to do by section 6(3) of the treaty of
Waitangiact 1975. We recommend that the New
Zealand law of waterway ownership be reformed
as a matter of urgency so that it is made
consistent with treaty principles. This
recommendation, on one view of it, can only
relate to those claims that have not been settled
by legislation. It appears to us, however, that
the Crown'’s failure to resolve the issue after
21 September 1992 is a continuing omission
constituting a continuing breach of the treaty,
resulting in continuing prejudice. We take
that particular view. If we are wrong, we make
the recommendation in any event, in relation to
those groups who have not settled.

prejudice to Maori, including in situations where:5’

51 Waitangi Tribunal, Te Uruwera Volume VII (Wai 894, 2017) at 3460.

Accordingly, the Tribunal's discussion in Te Uruwera confirms that
recommendations are both necessary and appropriate where historical

issues give rise to contemporary Treaty breaches and ongoing
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5.14

()

treaty settlement processes prejudice a Maori group as against

others;

the quantum of a treaty settlement has been inadequate to
remedy the harm being suffered by Maori, with the Crown

continuing to benefit from that inadequacy; and

the Crown’s failure to resolve an issue is a continuing omission

which constitutes a continuing breach of the Treaty.

Several Tribunal reports distinguish between historical claim issues

and the contemporary aspects of those claims in the same way as Te

Urewera. For example:

(@)

The Stage 2 Report on the National Freshwater and
Geothermal Resources Claims (2015) where the Tribunal
inquired into contemporary freshwater claims.5? The Tribunal
said that because it was a contemporary inquiry it was not
reporting on historical matters, but that an analysis of the
historical background was needed to fully understand the
issues. The Tribunal then confirmed its jurisdiction in relation
to contemporary claims by stating that it retained its jurisdiction
to make findings and recommendations for “matters that were

ongoing as at 21 September 1992.753

Ko Aotearoa Ténei (2011) where the Tribunal inquired into
contemporary claims relating to New Zealand’s law and policy
affecting Maori culture and identity.>* While the Tribunal
considered that historical claims would be better addressed
through district inquiries, it acknowledged that many
contemporary issues arose from historical breaches of te Tiriti

and scrutinised contemporary legislation (such as the

52 \Waitangi Tribunal, The Stage 2 Report on the National Freshwater and Geothermal
Resources Claims (Wai 2358, 2015).

53 Waitangi Tribunal, The Stage 2 Report on the National Freshwater and Geothermal
Resources Claims (Wai 2358, 2015) at 32.

5 Waitangi Tribunal, Ko Aotearoa Ténei: A Report into Claims Concerning New Zealand
Law and Policy Affecting Maori Culture and Identity. Te Taumata Tuarua volume 2 (Wai
262, 2011).
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5.15

5.16

6.0

6.1

Resource ManagementAct) where it failed to provide for Maori
Tiriti rights.5® In this respect, the Tribunal found it “appropriate”
to make recommendations in relation to prejudice arising

“under the defective (in Treaty terms) regimes of the past.”®

(c) In the Ngéapuhi Mandate Inquiry Report (2015) where the
Tribunal inquired into the Crown'’s settlement processes.%” The
Tribunal confined its findings and recommendations to the
Crown’s settlement process, rather than the historical
grievances themselves, demonstrating its jurisdiction to inquire
into and make recommendations on contemporary Crown
actions or omissions, notwithstanding their connection with the

settlement of historical claims.58

In each of the reports above, the Tribunal made recommendations in
relation to contemporary claims recognising that they were ongoing or
fresh grievances. Counsel submit that is the threshold that the
Tribunal must apply in relation to Ngati Ngahere’s contemporary

claims in this inquiry.

In this respect, the question for the Tribunal is not isolated to whether
the issuesraised by Ngati Ngahere are canvassedin the Whakatohea
DOS or Whakatohea Settlement Act, but whether the issues raised

give rise to ongoing or fresh grievances for Ngati Ngahere?
NGATI NGAHERE’S CONTEMPORARY CLAIMS

The body of evidence filed by Ngati Ngahere speaks to their
contemporary claims in this inquiry; being those claims which arise
from the Crown’s actions and omissions occurring after 21 September
1992. That evidence identifies the nature and scope of their

contemporary claims, including where those claims are linked to

5 Waitangi Tribunal, Ko Aotearoa Ténei: A Report into Claims Concerning New Zealand
Law and Policy Affecting Maori Culture and Identity. Te Taumata Tuarua volume 2 (Wai
262, 2011) at 273.

% Waitangi Tribunal, Ko Aotearoa Ténei: A Report into Claims Concerning New Zealand
Law and Policy Affecting Maori Culture and Identity. Te Taumata Tuarua volume 2 (Wai
262, 2011) at 513.

57 Waitangi Tribunal, The Ngapuhi Mandate Inquiry Report (Wai 2840, 2019).

58 Waitangi Tribunal, The Ngapuhi Mandate Inquiry Report (Wai 2840, 2019) at 117-118.
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6.2

6.3

historical grievances or arise from contemporary Crown acts and

omissions.

Ngati Ngahere’s contemporary claims are broughton the basis that the
settlement of historical grievances did not extinguish the Crown's
ongoing obligations to Ngati Ngahere under te Tiriti. In this respect,
Ngati Ngahere say that where the Crown’s laws, policies and practices
continue to undermine their mana motuhake and rangatiratanga,

ongoing or fresh treaty grievances arise.

Accordingly, set out below is an overview of Ngati Ngahere’s
contemporary claims in this inquiry for which they seek both findings

and recommendations from the Tribunal.

The undermining of Ngati Ngahere mana motuhake and rangatiratanga in

Crown decision-making

6.4

6.5

6.6

The overarchingissue raised by Ngati Ngahere is the Crown’s ongoing
undermining of their mana motuhake and rangatiratanga in matters

affecting their whenua, taiao, taonga and people.

Notwithstanding the settlement of historical grievances, the Crown’s
governance and decision-making frameworks continue to marginalise
Ngati Ngahere where they lack meaningful representation and
influence within central and local government, statutory bodies and
other governance arrangements.®® The claimants say this affects their
ability to influence decisions concerning environmental management,
climate change, freshwater, biodiversity, wahi tapu, wastewater
discharges, health and social services, and the recognition of tikanga

and matauranga Maori in Crown decision-making.°

Ngati Ngahere withesses say that the historical imbalance in decision-

making authority continues to be reflected in the Crown’s laws, policies

5 Wai 1750, #G22, Brief of evidence of Vaughan Payne (3 August 2026) at [63]- [82];
Wai 1750, #G19, Brief of evidence of Arihia Tuoro (3 August 2026) at [38]— [47]; Wai
1750, #G17, Brief of evidence of Te Kahautu Maxwell (3 August 2026) at [16] — [20].
60 Wai 1750, #G22, Brief of evidence of Vaughan Payne (3 August 2026) at [21]-[35].
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and practices, limiting the ability of Ngati Ngahere to exercise mana

motuhake and rangatiratanga today .5’

The ongoing impacts of historical raupatu: ongoing loss and disconnection

from land, culture and identity

6.7

6.8

6.9

6.10

While the historical loss of land has been addressed in the
Whakatohea DOS, Ngati Ngahere say the enduring impacts of raupatu
remain. Those impacts include the ongoing disconnection to whenua
and the erosion of hapu identity and cultural authority, reflected in an
ongoing disconnection from pepeha, whenua, reo, tikanga,

matauranga, and korero tuku iho.

Several withesses speak to the ongoing impacts of raupatu on Ngati
Ngahere, including the inability to access wahi tapu and practice
manaakitanga and rangatiratanga in accordance with tikanga.? Mrs
Tuoro explains how the ongoing loss of connection to whenua has
disconnected them from urupa and labelled Ngati Ngahere as

“squatter[s]” in their own communities.53

Mr Chris Carrington speaks to the practical implications of raupatu with
reference to the challenges Ngati Ngahere face in maintaining,
redeveloping and future-proofing Terere Moari Marae, which, due to
the impacts of raupatu, is on land gifted to them by Ngati Ira.%* Mr
Chris Carrington explains the difficulty Ngati Ngahere have faced
“navigating legal, regulatory, environmental, planning, and funding
systems that add significant cost, complexity, and delay to what should

otherwise be straightforward redevelopment work.”5

The impacts of raupatu also extend beyond whenua and have caused
a "raupatu of pepeha, language, cultural practices and identity".%¢ In
this respect, Ngati Ngahere say raupatu “dismantled the entire

matauranga ecosystem of identity, language, environmental

61 Wai 1750, #G21, Brief of evidence of Rota Carrington (10 August 2026) at [19] — [30].
62 Wai 1750, #G19, Brief of evidence of Arihia Tuoro (3 August 2026) at [144].

63 Wai 1750, #G19, Brief of evidence of Arihia Tuoro (3 August 2026) at [81].

64 Wai 1750, #G23, Brief of evidence of Chris Carrington (5 August 2026) at [18].

65 Wai 1750, #G23, Brief of evidence of Chris Carrington (5 August 2026) at [18].

66 Wai 1750, #G17, Brief of evidence of Te Kahautu Maxwell (3 August 2026) at [23].
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6.11

6.12

6.13

stewardship, leadership and whakapapa” and replaced
intergenerational systems of knowledge with institutions of

assimilation.8”

The erosion of cultural identity and traditional knowledge has affected
not only who Ngati Ngahere are as a people, but also their ability to
lead, govern and provide for future generations.®® These impacts
continue to constrain the ability of Ngati Ngahere to rebuild hapu
capability, exercise mana motuhake and realise economic
opportunities. Mr Magill speaks to this where he describes his own
journey of reconnection to Whakatohea and Ngati Ngahere. He says
the disconnection his whanau experienced happened gradually across
generations® and that the barriers in reconnecting include time,
money, planning, employment, housing and opportunity — as well as

the personal trauma and fear that exists.”

Relevant to Ngati Ngahere’s identity is the continued impact of the
Crown’s historical treatment and stigmatisation of Ringatd. Professor
Maxwell says Ringatl emerged in response to raupatu and became
“the incubator of our tikanga”, preserving the values, practices and
knowledge that sustained Ngati Ngahere through successive
generations.”" In this respect, Ringatd is far more than a religion to
Ngati Ngahere; it is a foundation for Ngati Ngahere identity, tikanga,

matauranga, leadership and mana motuhake.”?

Accordingly, Ngati Ngahere continue to experience prejudice where
the Crown’s laws, policies and practices fail to adequately recognise
and support Ringatd as an enduring expression of Ngati Ngahere

identity, mana motuhake and rangatiratanga.

67 Wai 1750, #G21, Brief of evidence of Rota Carrington (10 August 2026) at [10]- [15].
68 \Wai 1750, #G19, Brief of evidence of Arihia Tuoro (3 August 2026) at [64].

69 Wai 1750, #G24, Brief of evidence of Nicholas Magill (5 August 2026) at [8].

70 Wai 1750, #G24, Brief of evidence of Nicholas Magill (5 August 2026) at [28]-[33].

" Wai 1750, #G17, Brief of evidence of Te Kahautu Maxwell (3 August 2026) at [33]- [38].
72\Wai 1750, #G17, Brief of evidence of Te Kahautu Maxwell (3 August 2026) at [34].
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The consequences of the 1996 settlement process

6.14

6.15

6.16

The Crown's handling of the 1996 Whakatohea settlement process
was prejudicial to Ngati Ngahere where it was “inadequate, rushed and
not well thought through”, resulting in a significantloss of opportunity

for Ngati Ngahere.”

After the 1996 proposed settlement was withdrawn, Ngati Ngahere
were “effectively pushed to the back of the queue” and had to wait
another 20 years before another opportunity at settlement presented
itself.”* Witnesses say the failure to settle in 1996 prevented Ngati
Ngahere from being able to rebuild their governance capability,
strengthen their economic base, progress environmental initiatives,
and advance cultural revitalisation during the period that settlement

was delayed.

The loss of opportunity resulting from the failure to settle continuesto
be felt by Ngati Ngahere today because it constrains hapu

development.”™

Relationships with Crown agencies

6.17

6.18

The mana and rangatiratanga of Ngati Ngahere continues to be
undermined and/or overlooked in their relationships with Crown
agencies, including the Ministry of Education, the Department of

Conservation, the New Zealand Police, and other public bodies.

The inability of Ngati Ngahere to exercise mana motuhake and
rangatiratanga in their relationships with the Crown and Crown
agencies has meant that they have been denied meaningful
participation in decisions affecting their whenua, taonga, communities
and hapu aspirations. Moreover, they have been unable to ensure
those decisions are the right decisions fortheir people, or that they are

informed by tikanga and matauranga Maori.”®

73 Wai 1750, #G22, Brief of evidence of Vaughan Payne (3 August 2026) at [10]-[13].
74 Wai 1750, #G22, Brief of evidence of Vaughan Payne (3 August 2026) at [12].

75 Wai 1750, #G22, Brief of evidence of Vaughan Payne (3 August 2026) at [9].

76 Wai 1750, #G18, Brief of evidence of Taiarahia Black (3 August 2026) at [5].
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Contemporary environmental management

6.19

6.20

6.21

6.22

Ngati Ngahere say the Crown’s environmental managementregimes
undermine their ability to exercise rangatiratanga and kaitiakitanga

over their whenua, wai and taonga.””

The claimants point to issues concerning biodiversity, freshwater
management, wastewater discharges, coastal environments, and
indigenous species as examples of legislative and administrative
frameworks that fail to adequately recognise and provide for Ngati

Ngahere interests and kaitiaki responsibilities.’®

Ms Taia speaks to the impactthe Crown’s environmental management
has on Ngati Ngahere, noting that farming, developments and
economic pressures have altered Ngati Ngahere landscapes and
placed increasing pressure on the health of their waterways.”® Ms Taia
explains that this not only impacts the water itself, but the ability of

Ngati Ngahere to connect to their whenua, taiao and each other.8°

Ngati Ngahere witnesses say that the current environmental issues
they face “reinforce the need for Whakatohea to play a greater role in
protecting and restoring the biodiversity”,8' which requires a “long-term

commitment”.82

Climate Change

6.23

Ngati Ngahere’s evidence speaks to the climate-related issues that
they face, the work they are doing in this area, and the supportrequired
to strengthen their ability to mitigate, adapt and respond to climate

change.®

7 \Wai 1750, #G18, Brief of evidence of Taiarahia Black (3 August 2026) at [5].

78 Wai 1750, #G22, Brief of evidence of Vaughan Payne (3 August 2026) at [45].

79 Wai 1750, #G25, Unsigned brief of evidence of Bonnie Taia (5 August 2026) at [4].

80 Wai 1750, #G25, Unsigned brief of evidence of Bonnie Taia (5 August 2026) at [4].

81 Wai 1750, #G22, Brief of evidence of Vaughan Payne (3 August 2026) at [45].

82 Wai 1750, #G22, Brief of evidence of Vaughan Payne (3 August 2026) at [40].

83 Wai 1750, #G17, Brief of evidence of Te Kahautu Maxwell (3 August 2026) at [39]-[44];
Wai 1750, #G26, Joint brief of evidence of Dr Shannon Davis and Dr Richard Morris (5
August 2026).
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6.24 The impacts of climate change are significant for Ngati Ngahere with
flooding, sea level rise, rising groundwater, and the increasing
vulnerability of existing infrastructure impacting Ngati Ngahere and the
wider Opotiki district.8* These impacts are not future risks alone. They
are already affecting the way communities live and use the

landscape.®

6.25 Ngati Ngahere also play an important role in responding to climate-
related weather events, with Terere Moari Marae being used “as a
place of refuge and support during significant weather events”.86 Dr
Davis and Dr Morris highlight the tension this creates when marae are
expected to perform a critical role during emergencies but are
themselves among the most vulnerable pieces of community

infrastructure, and in need of repairs, renovations and support.®”

6.26 Dr Davis and Dr Morris say “climate change cannotbe separated from
the history of the landscape or from the circumstances in which the
hapt now lives.” In this respect, the vulnerability of the hapd today has
been shaped not only by changing environmental conditions, but also
by historical decisions that reduced its ability to adapt and respond in

the ways its tipuna once could.88
Housing and land use

6.27 Ngati Ngahere withesses speak to the ongoing issues they face with
housing, including the difficulties they face in dealing with the Maori
Land Court systems to establish houses on Maori land or land which

is argued not to belong to Ngati Ngahere.®°

84 Wai 1750, #G26, Joint brief of evidence of Dr Shannon Davis and Dr Richard Morris (5
August 2026) at [24].

85 Wai 1750, #G26, Joint brief of evidence of Dr Shannon Davis and Dr Richard Morris (5
August 2026) at [16].

86 Wai 1750, #G26, Joint brief of evidence of Dr Shannon Davis and Dr Richard Morris (5
August 2026) at [35].

87 Wai 1750, #G26, Joint brief of evidence of Dr Shannon Davis and Dr Richard Morris (5
August 2026) at [36]-[39].

88 Wai 1750, #G26, Joint brief of evidence of Dr Shannon Davis and Dr Richard Morris (5
August 2026) at [51].

89 Wai 1750, #G19, Brief of evidence of Arihia Tuoro (3 August 2026) at [89]-[90].
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6.28

6.29

Witnesses speak to the trauma they carry as a result of being
dislocated from their lands and having to deny whanau when they seek
to build on lands because it is not accessible or suitable under Maori
Land Court processes.®® For example, Ms Taia says “we find
ourselves having to navigate processes, seek permissions, and obtain
consents to access and use our own whenua due to historical leasing

decisions that continue today.™"

Mr Joseph Kahika and Mr Jason Kahika echo the frustration of Ms Taia
where they explain the hoops they have to jump through, noting that
“the government[moves] the pegs for our whanau, hapt and iwi when

it comes to our land and how we use it.”92

Education

6.30

6.31

6.32

The Crown’s laws and policies relating to education equally prejudice
Ngati Ngahere tamariki where they do not support the restoration and

transmission of te reo Maori, matauranga, tikanga and hapa identity.

Ngati Ngahere witnesses explain thatthe impacts of colonisation “have
clearly carried on through to the current education system”, following
the replacement of traditional systems of learning with an education
system designed for assimilation.?® This perspective is supported by
historian, Tony Walzl, who says “one policy area in which the Crown
was prepared to provide sustained economic involvement was
education. While the Crown was not prepared to expend sufficient
capital to save lives, it was happy to build and support schools that

aimed to achieve racial assimilation.”®*

Ngati Ngahere identify ongoing inequities in educationalinfrastructure,
including in terms of resourcing, governance and culturally appropriate

educational pathways. In this regard, a key issue for Ngati Ngahere is

9% Wai 1750, #G19, Brief of evidence of Arihia Tuoro (3 August 2026) at [97].

91 Wai 1750, #G25, Unsigned brief of evidence of Bonnie Taia (5 August 2026) at [9].

92 Wai 1750, #G20, Unsigned joint brief of evidence of Joseph Kahika and Jason Kahika
(3 August 2026) at [49].

93 Wai 1750, #G21, Brief of evidence of Rota Carrington (10 August 2026) at [10]-[12].
94 Wai 1750, Summary of #A38 Economic Development, Social Services and Cultural
Impacts Overview Report - Volume | (1870-1930) (27 July 2026) at [17].
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6.33

the ongoing absence of a wharekura within the rohe that meets the

aspirations of Ngati Ngahere tamariki and whanau.%

These matters reflect the ongoing shortcomings in the Crown’s
education policy, planning and investment that continue to prejudice
Ngati Ngahere and constrain the educational aspirations of Ngati

Ngahere tamariki and whanau.

Time, energy and resources

6.34

6.35

6.36

6.37

7.0

71

A further contemporary claim arises from the time, energy and
resources that are diverted to responding to Crown breaches of te
Tiriti.

Rather than being able to direct their efforts towards the social,
cultural, environmental and economic aspirations of the hapt, Ngati
Ngahere are repeatedly required to engage with Crown consultation,
advocacy, litigation, and accountability processes in order to protect
their rights and interests.%® Thatwork is undertaken at the expense of
advancing the social, cultural, environmental and economic

aspirations of the hapa.

Professor Black speaks to this in the context of Maori-led resilience
research where he asks, “How can Ngati Ngahere fully realise its
capability...when continuing breaches of Te Tiriti o Waitangi have
systematically constrained the exercise of tino rangatiratanga and the

fulfilment of kaitiakitanga?”"

Accordingly, Ngati Ngahere say the cost of responding to the Crown’s
Tiriti breaches is a contemporary prejudice that continues to constrain

Ngati Ngahere’s progress and development.
WHAT IS THE TRIBUNAL BEING ASKED TO DO?

Ngati Ngahere’s evidence has been prepared and presented in a way

to enable specific and strong findings for their historical claims; and

9 Wai 1750, #G17, Brief of evidence of Te Kahautu Maxwell (3 August 2026) at [28].
9 Wai 1750, #G19, Brief of evidence of Arihia Tuoro (3 August 2026) at [7].
97 Wai 1750, #G18, Brief of evidence of Taiarahia Black (3 August 2026) at [11].
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findings and recommendations for their contemporary claims that are

relevant to Ngati Ngahere and what is important to them.

7.2 It is important that their historical narrative, and the Tribunal’s
acknowledgementof it, is recorded so that it can be used, shared and
understood. The Tribunal’s reportin this respect forms an integral and

significant part of Ngati Ngahere’s claims journey.

7.3 It is also important that their contemporary claims are heard,
investigated and determined so that the hapd can hold the Crown to
account and use the Tribunal’'s findings and recommendations to

negotiate better outcomes for Ngati Ngahere going forward.

7.4 Ngati Ngahere participate in this inquiry because they see true value
in the Tribunal’s powers to encourage the Crown to uphold the spirit of
te Tiriti of Waitangi and recognise their mana motuhake and
rangatiratanga over the things that are important to them — their

people, resources, rohe and affairs.

| TENEI RA, te ra 12 o Akuhata 2026
M‘dm _

Dr Season-Mary Downs/Chelsea Terei-Tipene
Nga roia mo Ngati Ngahere

1 -

25





