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Introduction

Within the Wai 2800 Kaupapa Inquiry, the Wai 2117 claim' concerns the following:

a) A substantial body of historical evidence relating to the descendants of Tupahau,
Kinohaku West, and associated hapu interests which was not, or never propetly,
presented to or considered by the Waitangi Tribunal (“the Tribunal”) during the Wai 898

Te Rohe Potae Inquiry; wherefore

b) The Wai 2117 claimants contend that these historical grievances remain outstanding, not
because they were heard and rejected, but because they were never substantively
investigated or determined, bringing them within the scope of the Wai 2800 Remaining

Historical Claims Inquiry.

The result currently sought by the Wai 2117 claimants upon the eligibility interlocutory is as

follows:
a) A finding that the claim is eligible to be heard in the Wai 2800 inquiry; and
b) That a hearing of the claim be directed and heard by the Tribunal; and

¢) Timetabling directions on next steps.

Background

Upon having been filed with the Tribunal, the Wai 2117 claim (“the Claim”) was intended as
a historical Treaty claim, presenting, in turn, the history, whakapapa, customary interests and
mana whenua of the descendants of Tupahau and associated hapu in relation to Kinohaku
West and the western coastal district of Te Rohe Potae. The Claim was brought by the late
Stephen Rewi Walsh (“Mr Walsh”) on behalf of a large number of affiliated hapu, including
Ngati Tahinga, Ngati Mahuri, Ngati Rarua, Ngati Toa Rangatira and others.

The brief of evidence of Mr Rangi Kemara (“the brief of evidence”) explains that Mr Walsh

consciously intended Wai 2117 as a distinct vehicle for advancing evidence that he (Mr

"'Wai 2117, #1.1.1.

* Brief of evidence of Te Rangikaiwhiria Kemara at [13].



Walsh) believed had not been, nor was in the result, incorporated into the Wai 753 Kinohaku

claim’ consequent from the Wai 898 Te Rohe Potae Inquiry.*

The Tribunal neither fully heard from the Wai 2117 claimants at hearing nor was the Claim
directly, or indirectly, addressed in the eventuating Wai 898 report issued by the Tribunal. No
invitation was forthcoming from the Tribunal or other parties for the Wai 2117 claimants to
file evidence, other material, amended pleadings or submissions during or at the times that

the Wai 898 Inquiry progressed through its various hearing stages.

Regrettably, Mr. Walsh, a known and highly respected expert in Maniapoto whakapapa,
passed away in 2020.

According to Mr Kemara, Mr Walsh considered that the Wai 753 claim had increasingly
become focused upon, almost entirely and to the exclusion of others, Maniapoto and
Kinohaku East, with the result being that the whakapapa, tikanga and historical account of
Tupahau descended communities and Kinohaku West were either attenuated or omitted in

the overall procession of the Wai 898 Inquiry.

Mr Walsh therefore ceased participating in that claim’s process and he felt compelled instead
to develop Wai 2117 as the only viable means by which the matters in question for him could
be properly drawn to the attention of the Tribunal. Section 6 of the Treaty of Waitangi Act

1975 clearly applied.

The brief of evidence additionally explains why Wai 2117 evidence (or consequently any
accompanying submissions) were never able to be heard in the manner afforded to other
claims during the Wai 898 Inquiry. Mr Kemara recounts Mr Walsh’s frustration at his
logistical circumstances, namely, that legal representation arrived only at a late stage and that
comparable administrative support was not extended to Wai 2117, moreover, there having

been insufficient time to prepare and complete the evidential case for the Wai 898 hearings.

Consequently, the Tupahau evidence was never able to be presented to the Tribunal in a
suitably developed form, as should have been the case and as a matter of course. The brief of
evidence therefore characterises the omission of process direction, or the absence,
subsequently, of any reported result from the Tribunal for the Claim, as presenting an

‘evidential black hole’ for Te Mana Whatu Ahuru; thus, the Claim having lost significant and

> A. H. C. Warren was Counsel for the Wai 753 claim at the time.
* Brief of evidence of Te Rangikaiwhiria Kemara at [18]—[37].
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relevant historical material from and concerning the descendants of Tupahau, their

whakapapa and their narratives of endemic occupation from the Tribunal’s record.

The brief of evidence also points to material, produced later in time, that includes evidence,
now adduced as part of an application in the High Court, pursuant to the Marine and Coastal
Area Act 2011, for customary marine title and protected customary rights,” this having been
on account of finely-grained historical research and analysis for the purposes of that
proceeding, and contained in a report (now filed) and that report having been completed by

well-known historian Mr Tony Walzl (“the Walzl report”).

The tangata whenua historical proof in the Walzl report, now in support of the High Court
application® concerning Te Aitanga o Ngati Uri o Tupahau, supplies fresh historical material

that may further enhance, evidentially, the position originally adopted in Wai 2117.

The memorandum filed on behalf of the Wai 2117 Claim outlines and affirms the Claim’s
chronology.” It records that Mr Walsh was originally the claimant for Wai 753 in the Wai 898
inquiry, that he withdrew after disagreeing with the direction the claim had taken, and that he

began developing Wai 2117 instead.

In all events, Wai 2117 was not separately heard by the Waitangi Tribunal as a completed
historical case. Rather, the historical matters that Mt Walsh intended to advance were, to the
extent they entered the Tribunal process at all, associated with the broader Wai 898 Te Rohe
Potae Inquiry, which sat between approximately 2010 and 2014 and thus before the
Tribunal’s final report Te Mana Whatu Ahuru was issued. The present contention is that Wai
2117 itself never reached the point of substantive presentation because its evidential case

remained incomplete during that inquiry.

In summary, the case advanced by the claimants is that Wai 2117 is said to be a claim that
was never fully developed or presented, with the consequence that the historical grievances
concerning the descendants of Tupahau and Kinohaku West remain outstanding and are

therefore said to fall within the scope of the Wai 2800 Remaining Historical Claims Inquiry.

> CIV-2017-404-526

$ Tony Walzl Customary Narratives associated with CIV-2017404-526 (10 April 2026). The High Court applications are
for hearing in Oct 2026

" Wai 2800 #3.1.49 MOC 11 May 2026
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The Relevant Jurisprudence
The jurisprudential foundation is found in the tension between two competing principles:
16.1.  Finality (functus officio, res judicata, certainty of litigation); and

16.2.  Institutional integrity (the obligation of a judicial body to ensure that its record and

findings are not materially erroneous, including erroneous by omission).

Judicial authority (discussed below) may be found that holds determinative finality is not an
absolute value. Rather, in its fullness it exists necessarily to serve justice and orderly

administration, not to perpetuate, expressly or inadvertently, any known error.®
The Tribunal’s Historical Fact-Finding Function

The Waitangi Tribunal is a statutory commission of inquiry exercising a unique constitutional
function. Its reports become part of the historical record of Crown-Maori relations and
frequently inform settlement negotiations, Crown policy, legislation, and future judicial
reasoning. Accordingly, the high reputational value of Tribunal findings rests significantly
upon the completeness, credibility and reliability of the evidential record from which those

findings are drawn.

The proposition advanced here is that where credible evidence demonstrates that an entire
tradition (of whakapapa tradition, hapu history, or customary interest) was effectively missed
from the Tribunal’s evidential record through circumstances unrelated to its substantive
merit, the Tribunal may then be invited to find the occurrence of and thereby correct the fact

of omission.

To do otherwise would be to knowingly perpetuate an error in the historical record and
potentially compromise a core purpose for which the Tribunal was itself created. Finality may
be invoked, but only to the extent that a party may reasonably challenge that legal doctrine

where the interests and ends of justice so require.

That proposition is particularly compelling where the omission concerns not merely
additional evidence but the effective non-representation of an identifiable claimant

community.

® Usually corrected by appellate levels above the judicial forum in question, but there is no appeal from the Waitangi
Tribunal. Remediation for error in the Tribunal lies by way of judicial review only.
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Error on the Record and the Judicial Duty to Correct

The common law has long recognised that courts possess an inherent jurisdiction to prevent

their own processes from becoming instruments of injustice.”

Historically, this was exercised through what can be called the “slip rule” — the correction of
accidental errors — and the power to recall judgments obtained through procedural
irregularity. More fundamentally, courts have recognised that finality yields where maintaining

a decision would undermine the administration of justice itself.

The Supreme Court of Canada’s decision in Chandler v Alberta Association of Architects" is
particularly useful because it addresses the application of this principle to administrative

tribunals exercising adjudicative functions.

Sopinka | held that while tribunals are generally functus officio after making a final
determination, that doctrine should not be applied mechanically. The principle of finality
must be balanced against the need to ensure that a tribunal has properly fulfilled its statutory
function. Accordingly, a tribunal may revisit a matter where it has failed to fully discharge
that mandate, or where reopening proceedings for correction is necessary to prevent an

injustice.

The significance of Chandler is not merely the exception it establishes to functus officio. 1t
recognises a broader proposition: finality does not require a tribunal to remain bound by a
process that may have demonstrably failed to perform the investigative task prescribed to it

by statute.
The Particular Posttion of the Waitangi Tribunal

The argument may appear even stronger in the context of the Waitangi Tribunal process.
Unlike ordinary litigation, Tribunal inquiries are principally inquisitorial and have most often
been historical in their investigatory character. Accordingly, their purpose has been not solely
to determine competing Te Tiriti rights and obligations between parties,' but also to

investigate and report upon the historical Treaty grievances pleaded before the Tribunal.

? A court has the inherent power to control its own processes; see McMenamin v Attorney-General [1985] 2 NZLR 274
(CA). In McMenamin, Somers | said at 276: an inferior Court has the right to do what is necessary to enable it to
exercise the functions, powers and duties conferred on it by statute ... Such a Court also has the duty to see that its
process is used fairly. It is bound to prevent an abuse of that process. All this is well understood.” See also e.g. Moevao
v Department of Labonr [1980] 1 NZLR 464, New Zealand Social Credit Political 1 eague Inc v O'Brien [1984] 1 NZLR 84,
and Bryant v Collector of Customs [1984] 1 NZLR 280.

' Chandler v Alberta Association of Architects [1989] 2 SCR 848.

" The claimants and the Crown.
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In its compliance with section 6 of the Treaty of Waitangi Act 1975, the Tribunal has,
procedurally and substantively, sought to emphasise the need to hear all affected or interested
groups, and to formulate recommendations, then in turn recorded in its reports, that
accurately and as fully as possible reflect the whole of the record as it should be. A report
that materially omits an entire body of evidence concerning ancestral interests, such as those
identified here, is therefore not merely incomplete; it risks creating what Mr Kemara

describes as an “evidential black hole”.

The brief of evidence material suggests precisely such a circumstance. According to Mt
Kemara’s evidence, Mr Walsh repeatedly attempted to raise the interests of Tupahau
descendants, Ngati Mahuri, Ngati Rarua, Ngati Toa and related hapu within the Wai 753
framework. He states that these matters were indeed consciously sidelined as that claim
became increasingly focused upon what was a Maniapoto-centric exercise, resulting in an
incomplete narrative when considered in the context of the larger picture advanced by the

Wai 2117 claimants.

Importantly, Mr Kemara records that Mr Walsh considered Judge Ambler to have been
placed on notice of the issue during the inquiry process and that the omission therefore
cannot be attributed to the issue never having been raised. Mr Kemara further deposes that
substantial evidence relating to Kinohaku West and Tupahau-descended communities was

never propetly presented to the Tribunal.

Evidential Gap and Institutional Error

The crucial analytical step is to distinguish between:

31.1. A claimant who merely wishes to reargue matters already heard; and

31.2. A claimant who contends that the relevant matters were never actually heard or made

the subject of a hearing process.

The latter is not a challenge to findings reached after a full consideration of the evidence.
Rather, it is a signifier that the relevant evidence (for the Claim) is officially invisible despite

being not only existent but also of considerable material import in its substance.
The jurisprudential significance of that distinction is, it is submitted, highly significant as:

33.1.  Finality protects adjudication.
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33.2.  Finality does not protect non-adjudication.

33.3. If a tribunal has never genuinely investigated a matter because the relevant evidence

was never placed before it, then the rationale for finality is substantially diminished.

In administrative law terms, one could characterise such a circumstance as a species of
material mistake of fact or inadvertent procedural unfairness and therefore one of reviewable
legal error. More fundamentally, such inchoateness within the statutory inquiry regime
provides reasonable cause for the Tribunal to investigate the Claim within the precincts of

the Wai 2800 inquiry.
The Wai 2800 Jurisdiction

The proposition gains additional force from the Tribunal’s own directions in Wai 2800. Her

Honour Judge Wara expressly invited participation by:"

Claimants who consider that they have outstanding historical claim issues that have not

been, or are not being addressed, in other Tribunal inquiries ...

Counsel’s memorandum for Wai 2117 places the claim squarely within that category by
recording that Mr Walsh withdrew from Wai 753 to develop Wai 2117 separately, and that the
overwhelming majority of evidence was never completed before the hearing commenced.
The memorandum states that the claim therefore remains outstanding because it “has not yet

had the opportunity to be propetly presented or heard”."”

The aforementioned direction of the Tribunal is important because it evinces the Tribunal’s
own recognition that historical grievances may remain unresolved despite the existence of
eatlier inquiry reports. It is also of note that the filing of historical claims in the Tribunal
(claims advanced challenging Crown acts and omissions between 6 February 1840 and

September 1992) was no longer permitted after 1 September 2008."
A Constitutional Argument

The highest form of the argument may be constitutional rather than procedural. The
Waitangi Tribunal derives its standing from its role as a forum through which Maori

historical grievances are investigated and recorded, with recommendations to follow

2 Wai 2800, #2.5.17 at [13].
" Wai 2800, #3.1.49 at [8].
'* Section 6AA Treaty of Waitangi Act 1975.
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accordingly. A judicial body’s authority is paramount in its inquisitorial role; consequently, the

Tribunal may reasonably look to ameliorate errors which may, albeit unintentionally, occur.

The Tribunal’s constitutional function may be seen and regarded in its status as a statutory
commission of inquiry facilitating, in part, reconciliation' between Maoti and the Crown.
Historical accuracy is necessary to the Tribunal achieving its investigative purpose, thereby it
has adopted a natural preference for both accuracy and completeness over the legal nicety of

procedural closure where the two come into direct conflict.'®

In short, once the Tribunal is placed on notice that its historical record may contain a
material omission which existentially affects the rights and identity of a claimant community;,

the principles of justice and institutional integrity will trump doctrinal norm or practice.
The Leading Statement on Flexibility of Functus Olfficio
In Chandler, Sopinka | states:'”

To this extent, the principle of functus officio applies. It is based, however, on the policy
ground which favours finality of proceedings rather than the rule which was developed with
respect to formal judgments of a court whose decision was subject to a full appeal. For this
reason I am of the opinion that its application must be more flexible and less formalistic in
respect to the decisions of administrative tribunals which are subject to appeal only on a point
of law. Justice may require the reopening of administrative proceedings in order to provide relief

which would otherwise be available on appeal.
The Statutory Function
Sopinka J further held:

Accordingly, the principle should not be strictly applied where there are indications in the
enabling statute that a decision can be reopened in order to enable the tribunal to discharge the

function committed to it by enabling legislation.

For the purposes of the Wai 2800 Inquiry, this is particularly important because it can be
reasonably contended that the Rewaining Historical Claims Inquiry is itself a statutorily
predicated mechanism enabling the Tribunal to discharge its function in respect of claims

that have not previously been heard or addressed.

'3 Reconciliation has strong constitutional support in Crown-Maori policy development.
'® Such as occurred with the special release by the Tribunal in the Wai 655 case for Nga Wairiki (Whanganui Inquiry).
'" Sopinka ] delivered the majority decision in Chandler.
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Failure to Complete the Statutory Task
Another useful passage from Sopinka | reads:

Furthermore, if the tribunal has failed to dispose of an issue which is fairly raised by the
proceedings and of which the tribunal is empowered by its enabling statute to dispose, it ought

to be allowed to complete its statutory task.
That language maps most succinctly the core proposition advanced in these submissions:
45.1.  The Tupahau issue was raised;
45.2.  The Tribunal was empowered to investigate it;

45.3.  The issue was not disposed of because the evidence never properly came before the

Tribunal,
45.4.  Therefore, the statutory task remains incomplete.
Submission on Section 6 and Chandler

In Chandler, Sopinka ] emphasised that the doctrine of functus officio in relation to
administrative tribunals is founded upon policy considerations favouring finality, rather than
any rigid jurisdictional rule. His Honour held that its application “must be more flexible and

less formalistic” and that “[jlustice may require the reopening of administrative proceedings”.

Further, where a tribunal “has failed to dispose of an issue which is fairly raised by the
proceedings and of which the tribunal is empowered by its enabling statute to dispose, it

ought to be allowed to complete its statutory task”.'®

The Claim engages precisely that principle. The evidence of Mr Kemara indicates that the
Tupahau issue was repeatedly raised during the Wai 898 process, that the Tribunal was placed
on notice of it, and yet substantial evidence concerning the descendants of Tupahau and

Kinohaku West nevertheless never became part of the evidential record.

The issue, therefore, is not whether Te Mana Whatu Aburu should be reopened simply
because the claimants disagree with its conclusions. Rather, the issue is whether a significant
historical claim was ever substantively heard and determined. If it was not, then, applying the
reasoning in Chandler, the Tribunal’s statutory task in respect of those matters remains

incomplete.

'8 Chandler v Alberta Association of Architects [1989] 2 SCR 848 at 862 per Sopinka J.
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That formulation aligns closely with Sopinka ]’s actual reasoning and avoids overstating the
authority. It also fits neatly with Her Honour’s direction that Wai 2800 is available to
claimants with historical grievances “that have not been, or are not being addressed, in other

Tribunal inquiries.”lg

The United Nations Declaration on the Rights of Indigenous Peoples and the Duty to

Address Historical Omission

The United Nations Declaration on the Rights of Indigenous Peoples (“UNDRIP”),
formally endorsed by the government of New Zealand (“the Crown”) in 2010,” and which
has been the subject of increasing interest by the courts and tribunals as well as the Crown, is
an important interpretive instrument, thereby informing the evolution of domestic law and,

consequently, Crown-Maori relations.

Although UNDRIP does not of itself create directly enforceable domestic rights, it
articulates internationally accepted standards and norms applicable to the recognition and
active protection of cultural Indigeneity. It also provides important integrity-referenced
guidance, serving in turn to mark out benchmark standards which ought to be observed by
the Crown (under Te Tiriti, for instance) along with those populating its governmental

institutions.

In the present context, the significance of UNDRIP lies in its dedicated insistence that all
Indigenous peoples have not only that right of recognition (as to who they themselves say
they are) but also that they possess collective rights. This encompasses the right to maintain,
protect and transmit their culture and its integrity. UNDRIP engages with core questions

related to recognition, participation, identity and justice.

Article 18 affirms the right of Indigenous peoples to participate in decision-making in
matters affecting their rights through representatives chosen by themselves. Article 19 further
requires States to consult and cooperate in good faith with Indigenous peoples before
adopting measures affecting them. Together, these provisions recognise that Indigenous

peoples ought to be heard in processes that determine or describe their rights and interests.

Y See also Minister for Tnmigration and Multicultnral Affairs v Bhardwaj (2002) 209 CLR 597; [2002] HCA 11. This is the leading
Australian High Court decision on administrative functus officio. The High Court expressly discussed Chandler. Gummow and
Hayne JJ referred to Sopinka J's reasoning and quoted the central passage beginning: “As a general rule, once [an administrative]
tribunal has reached a final decision...” The Court in this instance referred to Chandler as authority for the proposition that
administrative finality is a policy principle rather than an immutable jurisdictional rule.

* Minister [Sir] Pita Sharples.
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Particularly relevant is Article 27, which requires States to establish fair and independent
processes that give due regard to Indigenous peoples’ laws, traditions, customs and land
tenure systems in the recognition and adjudication of Indigenous rights. The principle
contained in Article 27 extends beyond procedural formality: it requires that adjudicative
processes be fully capable of engaging with Indigenous histories. Where a substantial body of
whakapapa, tikanga and historical evidence has not been considered, the objectives of Article

27 remain unfulfilled.

Article 8 is equally significant in affirming the right of Indigenous peoples not to be
subjected to destruction of their culture. It requires States to provide effective mechanisms
for the prevention of, and redress for, actions that deprive Indigenous peoples of their

integrity as distinct peoples or of their cultural values and identities.

The effective disappearance of a hapt’s historical narrative from an authoritative inquiry
record raises the very type of concern contemplated by Article 8. Where a tribunal is
subsequently presented with evidence demonstrating that an Indigenous community’s
historical account was materially absent from an earlier inquiry, the provision of a mechanism
through which that omission can be addressed is consistent with the remedial aspirations of

the Declaration.

Submission on United Nations Declaration on the Rights of Indigenous Peoples
(“UNDRIP”)

Viewed through the lens of UNDRIP, a position may be advanced that institutions
responsible for the recognition and adjudication of Indigenous rights should favour
completeness and participation, in the interest of historical accuracy, over rigid adherence to
procedural finality (functus officio). The Declaration thus reflects an international consensus

that Indigenous peoples are entitled to procedural fairness.

Accordingly, UNDRIP supports the proposition that where credible evidence demonstrates
that an Indigenous community’s history, whakapapa, tikanga and customary interests were
materially absent from an earlier inquiry record, a subsequent process directed toward the
consideration of outstanding historical claims is not, nor could be, an affront to finality.
Rather, it expresses a profound systemic commitment to ensuring that Indigenous rights are

recognised through processes that are fair and inclusive.

12



The Effect of the Ngati Maniapoto Claims Settlement Act 2022 (Jurisdiction)

00.  Counsel expects that the Tribunal will properly wish to consider whether the Ngati
Maniapoto Claims Settlement Act 2022 (“NMCSA22”) affects its jurisdiction to inquire
further into Wai 2117.*' That issue may be regarded as central to the present eligibility

determination.

61.  The jurisdictional question cannot be answered merely by observing that Wai 2117 appears
within Schedule 2 to the settlement legislation. Rather, the Court or (in this instance)
Tribunal must first determine the scope of the statutory settlement by reference to the
definition of “historical claims” contained in section 14 of the Act. Both sections 14 and 15

of the settlement legislation read as follows:

14 Meaning of historical claims

(1) In this Act, historical claims—
(a) means the claims described in subsection (2); and
(b) include the claims described in subsection (3); but
(c) does not include the claim described in subsection (4).

(2) 'The historical claims are every claim that Maniapoto or a representative entity had on or before

the settlement date, or may have after the settlement date, and that—

(a) is founded on a right arising—

@ from te Tiriti o Waitangi/the Treaty of Waitangi o its principles; or

(if) under legislation; or

(iif) at common law (including aboriginal title or customary law); or
(iv) from a fiduciary duty; or

) otherwise; and

(b) arises from, or relates to, acts or omissions before 21 September 1992—
@) by or on behalf of the Crown; or
(if) by or under legislation.
(3) The historical claims include—

(a) aclaim to the Waitangi Tribunal that relates exclusively to Maniapoto or a representative
entity, including each of the claims listed in Part 1 of Schedule 2, to the extent that
subsection (2) applies to the claim;

(b) every other claim to the Waitangi Tribunal, including each of the claims listed in Part 2
of Schedule 2, to the extent that subsection (2) applies to the claim and the claim relates
to Maniapoto or a representative entity.

(4) Howevert, the historical claims do not include—

*! The usual settlement ouster clause normally included in almost all settlement legislation which excludes court and
tribunal jurisdiction is qualified in this instance by ss 14 and 15 of the Ngati Maniapoto Claims Settlement Act 2022.

13



62.

(a) a claim that a member of Maniapoto, or a whanau, hapu or group referred to in section
13(1)(c), has or may have, that is founded on a right arising by virtue of being descended
from an ancestor who is not a Maniapoto tupuna; or

(b) any claim that a member of the following groups has, or may have, that is founded on a
right arising as a result of being descended from an ancestor who is not a Maniapoto
tupuna:

@) a group referred to in paragraph (b) or (c) of the definition of nga toronga o
Maniapoto (section 13(2)); or

(ii) Ngati Apakura, Ngati Hineta, Ngati Hinemihi, Ngati Ngutu, Ngati Paiariki,
Ngati Paretekawa, Ngati Rakei, and Ngati Rangatahi; or

(c) aclaim that a representative entity had, or may have, that is based on a claim referred to
in paragraph (a) or (b).

(5) A claim may be a historical claim whether or not the claim has arisen or been considered,

researched, registered, notified, or made on or before the settlement date.

15 Settlement of historical claims final

(1) The historical claims are settled.

(2) The settlement of the historical claims is final, and, on and from the settlement date, the Crown is
released and discharged from all obligations and liabilities in respect of those claims.

(3) Subsections (1) and (2) do not limit the deed of settlement.

(4) Despite any other enactment or rule of law, on and from the settlement date, no court, tribunal,
or other judicial body has jurisdiction (including the jurisdiction to inquire or further inquire, or
to make a finding or recommendation) in respect of—

(a) the historical claims; or

(b) the deed of settlement; or

(c) this Act; or

(d) the redress provided under the deed of settlement or this Act.

(5) Subsection (4) does not exclude the jurisdiction of a court, tribunal, or other judicial body in
respect of the interpretation or implementation of the deed of settlement of this Act.

(6) Despite subsection (4) and the Treaty of Waitangi Act 1975, the Waitangi Tribunal may complete
and release a report on claims relating to matters that occurred before 3 September 1992 in Te
Rohe Potae te Mana Whatu Ahuru.

(7) However, the Waitangi Tribunal must not make recommendations in relation to any of the
historical claims of Maniapoto that have not been made in the pre-publication version of Te Rohe

Potae te Mana Whatu Ahuru.

Section 15 removes the jurisdiction of the Tribunal only in respect of those claims that fall
within the statutory definition of “historical claims”. Importantly, Parliament has not adopted
an indiscriminate or claim number-based approach. Instead, it has carefully defined the

claims that are settled and, equally importantly, those that are not.

14
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67.

68.
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Section 14(4) expressly provides that the statutory definition of “historical claims” does not
include claims founded upon rights arising by virtue of descent from an ancestor who is not
a Maniapoto tapuna. Parliament has therefore recognised that claims associated with the
same Wai number may nevertheless contain distinct ancestral interests falling oufside the scope

of the settlement.

That distinction is of direct relevance to the Claim. The evidence of Mr Kemara is that Wai
2117 concerns the customary interests, whakapapa and historical narratives of the
descendants of Tupahau and associated hapa whose claims, on the Claimants’ case, derive

from ancestral interests that are not exhausted by the Maniapoto settlement.

That proposition is ultimately established evidentially by Mr Kemara (i.e. the relevant
eponymous ancestor is Tupahau not Maniapoto) demonstrating that there is an arguable
statutory question as to whether the historical grievances now advanced fall within s 14(2) or
whether, by operation of s 14(4), they are expressly excluded from the definition of settled

historical claims.

Propetly analysed, therefore, the issue is anterior to the jurisdictional exclusion contained in s
15 of NMCSA22. Before the Tribunal can conclude that its jurisdiction has been removed, it
must first, it is submitted, determine whether the claims now advanced are, in law, “historical

claims” as defined by s 14.

If the present grievances arise by virtue of descent from ancestors who are not Maniapoto
tapuna, or concern customary interests that were not settled by the Act, the jurisdictional
exclusion in s 15 is not engaged. The Tribunal is therefore entitled, indeed required, to

determine that preliminary question.

This construction is consistent with the evident purpose of the Act. Parliament did not
purport to extinguish every historical grievance advanced under every Wai number appearing
in the schedules. Rather, it settled only those claims falling within the statutory definition of
“historical claims”, whilst expressly preserving claims founded upon non-Maniapoto

ancestral descent.

The present application is directed precisely to that statutory distinction. Accordingly, the
inclusion of Wai 2117 within Schedule 2 cannot, of itself, determine the jurisdictional issue.

The Tribunal must instead examine the substance of the historical grievances now advanced
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70.

71.

to determine whether they are, in truth, claims settled by the Act or claims that Parliament

has expressly left untouched.

Conclusion

Wai 2117 remains an extant claim before the Waitangi Tribunal because a substantial body of
evidence concerning the descendants of Tupahau and Kinohaku West Blocks were never
propetly presented during the Wai 898 Inquiry. Consequently, the pleaded historical
grievances remain outstanding and fall within the class of claims contemplated by the Wai

2800 Remaining Historical Claims Inquiry.

Counsel has supported this conclusion by the submissions related to error of law, UNDRIP

and the Tribunal’s jurisdiction.

Dated this 15th of July 2026 at Tamaki Makaurau

Ao Husan i

Charl Hirschfeld

Counsel for the Claimants
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