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MAY IT PLEASE THE TRIBUNAL:

INTRODUCTION

1.

These submissions are the Crown’s response to Issue 2 of the Statement of
Issues: Crown and Private Purchasing.! They respond to the generic closing
submissions filed on behalf of Ngati Raukawa and affiliated groups on
Issue 2, as well as the claim-specific closing submissions to the extent that

they raise issues relevant to the topic.

Ngati Raukawa and affiliated groups argue that the Crown diminished their
ability to exercise tino rangatiratanga by undertaking and facilitating land
alienation in the inquiry district in a manner that caused irreversible
prejudice. As such, they claim that the Crown was in breach of the principle
of good faith and partnership, the Treaty guarantee of tino rangatiratanga,
as well as principles of active protection, equity, equal treatment, and a right

of development.

Collectively, in their submissions, Ngati Raukawa and affiliated groups seek
to demonstrate that the Crown directly or deliberately undermined their
capacity to exercise tino rangatiratanga over their lands and resources and
retain them for their on-going well-being and future economic
development. The claimants look to establish an overall picture of how lands
were transferred out of the hands of Ngati Raukawa and affiliated groups
into those of the Crown and Pakeha settlers; and the Crown’s responsibility

for the outcomes.

The Crown has carefully considered the historical evidence in this inquiry.
The Crown has made concessions of Treaty breach that respond to the
claims, to the extent the Crown considers it appropriate and justified to do
so. As part of responding to the claimants’ submissions, these submissions
seek to explain the parameters of the Crown concessions that have been

made.

1
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The Crown’s submissions on Issue 2 are structured in line with the following

headings:

5.1

5.2

5.3

5.4

5.5

5.6

5.7

5.8

5.9

5.10

Principles of the Treaty and the standards applicable to Crown and

private purchasing.
Crown concessions.

Crown’s political and economic objectives and the New Zealand

Company.

Prevailing theories about wastelands.
Rangitikei-Turakina.

Te Awahou.

Te Ahuaturanga (including the Oroua exclusion, Aorangi and

Taonui).
Rangitikei-Manawatda.
Manawatu-Kukutauaki, Horowhenua, and Kapiti Island.

Otaki blocks.

PRINCIPLES OF THE TREATY AND CROWN AND PRIVATE PURCHASING STANDARDS

Claimants’ framing

6.

Issue 2 concerns the Crown’s role in the acquisition of land from Ngati

Raukawa and affiliated groups between 1840 and the present, either as

purchaser or as the regulator of private purchasing.

In their generic submissions, the claimants put forward a layered set of

standards for addressing the topic by reference to issues 2.6, 2.8 and 2.9(a)

of the Statement of Issues, as follows:?

7.1

Te Tiriti, led by tino rangatiratanga: The claimants submit that te
Tiriti explicitly guaranteed Maori tino rangatiratanga over their
lands and resources and obliged the Crown to uphold that

guarantee. They invoke the principles developed in the Tribunal’s

2 Claimants’ Submissions [60]-[65] and [156]-[171].
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jurisprudence—good faith and partnership, active protection,

equity, equal treatment, and the right of development.3

7.2 Crown purchasing standards: The claimants present a set of eight

purchasing standards derived from previous Tribunal inquiries:

7.2.1  all groups of owners and their respective interests must be
identified;

7.2.2  ownership disputes must be resolved before negotiations
begin;

7.2.3  hapid, not merely individuals, need to be involved in
negotiations;

7.2.4  the area of land must be clearly defined;

7.2.5 the nature of the transaction must be well understood by
all owners;

7.2.6  the price must be fair;

7.2.7  all owners must give their free and informed consent, or
have the ability to remove their interests; and

7.2.8 sufficient community land has to be left for the hapi’s
present and future needs, wellbeing and economic
development.?

7.3 Pre-emption: The claimants add that the Crown’s exclusive right of

pre-emption created additional protective obligations and, further,

that these obligations did not lapse with pre-emption but continued

through the Native Land Court era and into the twentieth century.®

w

At [61]-[62].

4 Claimants’ Submissions at [64], citing the Tribunal’s reports in Report of the Waitangi
Tribunal on the Orakei Claim (Wai 9, 1987); Ngai Tahu Report (Wai 27, 1991); Muriwhenua
Land Claim Report (Wai 45, 1997); Mohaka ki Ahuriri Report (Wai 201, 2004); Te Tau lhu o
Te Waka a Maui: Report on Northern South Island Claims (Wai 785, 2008) [Te Tau Ihu];
Wairarapa ki Tararua Report (Wai 863, 2010); He Whiritaunoka: The Whanganui Lands
Report (Wai 903, 2015); Te Mana Whatu Ahuru: Report on Te Rohe Potae Claims (Wai 898,
2018) [Te Rohe Potae]; and Tino Rangatiratanga me te KGwanatanga: The Report on Stage
2 of the Te Paparahi o Te Raki Inquiry (Wai 1040, 2023).

5 Claimants’ Submissions at [65].
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7.4 Crown’s contemporaneous standards: The claimants ground the
foregoing standards historically in the Crown’s own
contemporaneous statements: Lord Normanby’s 1839 instructions

and George Clarke’s operational requirements as to right owners,

prior resolution of disputes, marked boundaries, fair prices, and

sufficient reserves.®

Crown’s framing

8.

The Crown’s response to the claimants’ framing of the relevant standards
begins with an acknowledgement of how much of it the Crown accepts. The
standards that the claimants put forward correspond substantially to the
framework the Crown has accepted before the Tribunal previously, and to
the standard the Crown accepts it bore as a privileged purchaser wherever
it held pre-emptive or monopoly power. The Crown also does not take issue
with the proposition that it should be measured against its own stated
standards, understood in their historical context. There are, however,
matters of emphasis or detail that the Crown wishes to clarify in terms of its

own approach.

Tino rangatiratanga, kawanatanga, and the cession of sovereignty

9.

10.

First, at some points in their submissions, the claimants rely on their
arguments advanced in respect of Issue 1—Tino Rangatiratanga and
Constitutional claims. They say that, in 1840, the lands between the
Kukutauaki Stream and the Rangitikei and Whangaehu Rivers lay under the
authority of Ngati Raukawa hapl and that no land could properly pass
without collective consent given in accordance with tikanga. In respect of
those rangatira who signed te Tiriti, “it is not possible that they were
surrendering their authority” and that the Crown thereafter “asserted itself

as kawana in breach of the principle of partnership”.”

The Crown’s substantive response is given in its submissions on Issue 1. For

present purposes, it suffices to say:

6 At [156]-[167].

7 Claimants’ Submissions at [124]-[125] and [131]; see also Generic Closing Submissions on
Tino Rangatiratanga and Constitutional Claims (Issue 1) (31 Whiringa-a-Nuku 2025)
Wai 2200, #3.3.95.
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10.1 The Tribunal’s function under the Treaty of Waitangi Act 1975 is a

reconciliatory one, which recognises the equal validity of both texts
of te Tiriti/the Treaty and differing views about their meaning, and
focuses on the significance of the Treaty in its totality. The
deployment of the core principles from the Lands® and
Broadcasting Assets® cases is the analytical tool for assessing Crown

conduct.

10.2 Nothing in Issue 2 requires the Tribunal first to resolve the cession
debate: the purchasing standards applied in these submissions—
good faith and partnership, active protection, and the heightened
duty of a privileged purchaser—are common ground between the
parties at the level at which this issue is argued, and the block-by-
block responses that follow do not depend on any particular

resolution of the constitutional claims.

Treaty principles as the standard of assessment

11.

12.

Generally, the three core principles deriving from the Lands and

Broadcasting Assets cases are:

111 Good faith and partnership;
11.2 Active protection; and

11.3 Redress.

The principle of good faith and partnership is the overarching or paramount
principle arising from the compact of the Treaty, from which other
obligations may flow.%° In other words, the partnership envisaged by the
Treaty is “at the heart of the principles”.!? It is this relational aspect of te
Tiriti that provides the methodology within which questions of authority and
autonomy, and of kawanatanga and tino rangatiratanga, are to be worked

out under the Treaty of Waitangi Act.

8 New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641 (CA) [Lands case].

9 New Zealand Maori Council v Attorney-General [1994] 1 NZLR 513 (PC) [Broadcasting
Assets case].

10 Lands case at 673, 680—681 and 682 per Richardson J.

11 New Zealand Maori Council v Attorney-General [1989] 2 NZLR 142 (CA) at 152.
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14.
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The duty of active protection requires the Crown “not only to recognise the
Maori interests specified in [the Treaty], but actively to protect them”.1?
Those interests include tino rangatiratanga and taonga, as described in
Article 2, and also extend to the equality rights protected by Article 3. The
duty of active protection is not, however, absolute or unqualified. In carrying

out its obligations, the Crown is not required to go beyond taking such action

as is reasonable in the prevailing circumstances.*?

The principle of redress imposes on the Crown a duty to remedy past
breaches.* In other words, it gives Maori a right to “fair and reasonable

recognition of, and recompense for, the wrong that has occurred”.?®

Realism and context

15.

16.

17.

As always, when the Tribunal comes to evaluating the Crown’s conduct, the
Crown wishes to emphasise two matters which, while they concern a need

for pragmatism, ultimately involve an important question of principle:

15.1 The Treaty standard is a standard of reasonable conduct, judged in

the circumstances of the time; it is not a counsel of perfection.

15.2 Relatedly, events must be understood in their historical context. In
particular, the Crown’s conduct needs to be judged in the context
of ideologies of integration and amalgamation that were honestly

held at the time.1®

The Crown’s Treaty obligations must have been reasonably capable of being
met by the people and institutions responsible for their performance. The
assessment the Tribunal is asked to make is of the Crown’s conduct in the
circumstances of each transaction, not a comparison with an idealised

transaction that no nineteenth-century purchase could satisfy.

It is important also to recognise Maori agency in this period. Both the Crown
and Maori supported the alienability of Maori land at the time of the Treaty

and subsequently. The autonomy of Maori to choose to alienate their land

12 Lands case at 702 per Casey J.
13 Broadcasting Assets case at 517.
14 Lands case at 664 per Cooke P.
15 At 693 per Somers J.

16 At 664 per Cooke P.
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in furtherance of their interests is a key premise of Article 2 and is also a
fundamental right of ownership inherent in the rights conferred by Article 3.
From the Crown’s perspective, the ability of Maori to alienate land was not
only key to the colony’s economic development but was a benefit to Maori
and vital to their prosperity. Both Maori and the Crown saw benefits in
increased settlement by Pakeha and economic exchange between Maori

and settlers.

Pre-emption and Crown as privileged purchaser

18.

19.

20.

In the course of their submissions, the claimants argue for a ‘privileged
purchaser’ standard, stating that the Crown’s assumption of the exclusive
right of pre-emption “created additional obligations to protect Maori
interests when purchasing land”.'” In addressing the pre-emption cases, the
duty is expressed as an obligation “to ensure that [the Crown] did not use its

privileged position against Maori interests”.8

The Crown accepts, as it has in previous inquiries, that where the Crown
dealt with Maori as a purchaser exercising pre-emptive or monopoly
powers, the Crown was a privileged purchaser: it stood in a position of legal
privilege relative to the Maori vendors with whom it dealt, and its duties of
good faith, fair dealing and active protection fell to be discharged from that
position. The Crown acknowledges the Tribunal’s articulation of this

standard in the Te Kahui Maunga report.*®

However, the claimants go on to say that those obligations “also applied in
the later period when the Native Land Court regime was in force and private
purchasing began”.?? The obligations are said to pertain “not only to the
Crown’s own purchase of Maori-owned land but also to that undertaken by
private interests”, relying on a line of Tribunal reports culminating in those
from the Te Rohe Potae and Te Paparahi o Te Raki inquiries.?! As such, it

appears from the way in which the claimants have articulated the matter

17 Claimants’ Submissions at [65].

18 At [418].

19 Te Kahui Maunga: The National Park District Inquiry Report (Wai 1130, 2013) vol 2 at 386—
388 and 418. The Tribunal’s purchasing standards are also collected in Te Rohe Pétae vol 1
at 1302-1303.

20 At [65].

21 At [63].
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21.

22.

23.

24,

10409113
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that the obligations are an undifferentiated package, which survive the end
of the pre-emption period and simply continue subsequently across

different eras and modes of acquisition.

The Crown resists the framing of the standard in this way. Taken at face
value, the effect would be to run together three things that are analytically

distinct:

21.1 the baseline Treaty duty—active protection, good faith and fair
dealing—which is continuous and attaches to the Crown as Treaty

partner;

21.2 the ‘privileged-purchaser standard’—a heightening of that baseline
which attaches to the Crown as monopsony purchaser, and which

is conditioned on the privilege actually existing; and

21.3 a ‘framework duty’—the baseline as it operates upon the Crown in
relation to private purchasing, through the design and operation of

machinery appropriately protective of Maori land.

Treating pre-emption’s ‘additional obligations’ as one undifferentiated
package that survives the end of pre-emption involves two errors. The first
is to attach the transactional standard that binds the Crown when it is itself
the purchaser to transactions in which the Crown is not the purchaser. A
transactional standard governing how a purchaser negotiates, prices and
obtains agreement cannot bind a private purchaser, who is a stranger to the

Treaty.

The second error is to apply the heightened standard to transactions where
the rationale for the standard is not present. The heightening exists because
of the privilege: the standard is high where monopoly forecloses the
vendor’s alternatives. Accepted at face value, the claimants’ submissions
would operate as a ratchet: obligations assumed because of a market
privilege would survive the privilege indefinitely and attach to every

transaction, whoever the purchaser and whatever the conditions.

The Crown’s position is that stated in the Updated Crown Statement of

Position and Concessions from 2022: The Crown’s obligation to protect
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Maori interests and to act with good faith and fair dealing is heightened
when it is in the position of being a privileged purchaser (for example, when

monopoly conditions are imposed).??
25. For clarity:

25.1 Where the Crown purchased with privilege, the heightened
standard applies—whenever that was. It is not confined to 1840-
1865: it applies to the re-imposed monopoly of the 1890s and to

statutory purchasing into the twentieth century.

25.2 Where private purchasing is concerned, the ‘privileged-purchaser
standard’ never applies; the ‘framework duty’ does. The operative
guestion—the one issues 2.70 to 2.75 of the Statement of Issues
actually ask—is whether the protective machinery the Crown
designed and operated (title determination, consent requirements,
certification, restrictions, sufficiency protections) discharged the
baseline Treaty duty. The Crown’s concessions touching on the
native land laws—“enabling individuals to deal with that land
without reference to iwi and hapd”—and on cumulative

landlessness concede the framework failures that matter.%3

253 Where the Crown purchased without the privilege of pre-emption
(primarily, open-market twentieth-century transactions) the
baseline Treaty duty applies, calibrated to the Crown’s actual
advantages in the particular transaction (its statutory machinery, its
information, its position where liens or the Maori Trustee were

engaged).

Native land laws
26. Three central propositions developed in the Crown’s submissions on the

Native Land Court bear restating at the outset of these submissions because

22 Updated Crown Statement of Position and Concessions, (1 April 2022) Wai 2200 #1.3.2
[2022 Concessions] at [33].

23 Crown Statement of Response and Concessions Ngati Raukawa and Affiliated Groups Phase
of Inquiry (21 October 2019) Wai 2200, #1.4.2 [Crown Statement of Response] at [26].

10409113
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they explain the Crown’s response to the blocks involving private

purchasing.

27. First, one important function of land is as an economic resource used to
increase wealth and well-being—including through owners working the land
themselves, or by sale, lease, or by its use as collateral. By the early 1860s,
the Crown’s reasonably held view was that the degree of security and
certainty required for land to function within the new colony’s economy
could not be provided by customary Maori tenure. Changes in land tenure
were inevitable during this period. The Crown favoured a national, unitary

system of land laws for New Zealand.

28. Secondly, the circumstances of 1860s New Zealand gave rise to competing
claims to land, as exemplified by this inquiry district. Contestations about
Maori customary rights to land between different iwi and hapu required
resolution. In principle, an independent, external adjudicator was a
legitimate and reasonable option for dealing with the situation. The
investigation of title by the Native Land Court was intended to provide a
form of title that reflected customary rights and interests in land.
Recognition and accommodation of customary ownership concepts within

the new tenurial system was complex and involved significant challenges.

29. Thirdly, and relatedly, the Native Land Court was not ‘the Crown’ nor an
agent of the Crown.?* As a formal court of record, the Native Land Court was
part of the judicial arm of government and independent of the Crown.?
Determinations by the Native Land Court of customary rights and interests
in a given case on the basis of the submissions and evidence presented were

not determinations made by the Crown.

Related issues addressed elsewhere

30. These submissions should be read with the Crown’s parallel responses on
Issue 3 (the Native Land Court), Issue 4 (Local Government and Rating),
Issue 5 (Land Administration and Development from 1900) and Issue 6

(Public Works and Gifting). Where a matter raised by the claimants in

24 Rekohu: A Report on Moriori and Ngati Mutunga Claims in the Chatham Islands (Wai 64,
2001) at 33; and Te Urewera (Wai 894, 2017) vol 3 at 1092.
25 Native Lands Act 1865, s 5.

10409113
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relation to Issue 2 is, in substance, a matter arising under one of those other
issues, the Crown addresses it in that context and these submissions cross-

refer to the Crown’s other submissions.

CROWN CONCESSIONS

31.

Crown and private purchasing have been examined extensively in previous
Tribunal inquiries. Previous reports have made several findings of breach.
The Crown made early concessions of breach in this phase of the inquiry and,
as the phase has progressed, the Crown has made further concessions in

light of careful consideration of the historical evidence.

Native land laws and landlessness

32.

33.

34,

The Crown has a well-established policy of acknowledging that the native
land laws contributed to the undermining of tribal structures, and that its
failure to actively protect tribal structures breached the Treaty of Waitangi
and its principles. In the Crown’s statement of response and concessions
dated 21 October 2019, the Crown made two concessions of central

importance to Issue 2.%¢

First, the Crown acknowledges that native land laws had a significant impact
on Ngati Raukawa and affiliated groups. Changes in land tenure in some
form were inevitable in the early history of the colony and the Crown did not
have a Treaty obligation to maintain Maori tenure and social structures in
an unmodified or frozen form.?’” However, the Crown’s preference for a
national, unitary system of land laws that was based on individualised titles
meant that many blocks within the rohe of the hapu of Ngati Raukawa and
affiliated groups were awarded to listed individuals and rapidly partitioned

and sold.

The Crown acknowledges that Ngati Raukawa and affiliated groups have a
strongly-felt grievance about the impact of the native land laws. The Crown

accordingly has made the following Treaty breach concession:

The Crown accepts that the individualisation of Maori land

tenure provided for by the native land laws made the lands of

26 Crown Statement of Response at [26] and [30].
27 See The Hauraki Report (Wai 686, 2006) vol 2 at 662.
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36.
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Ngati Raukawa and affiliated groups in the inquiry district more
susceptible to fragmentation, alienation and partition and
contributed to the undermining of the traditional tribal
structures of these groups. The Crown concedes that its failure
to protect these structures was a breach of te Tiriti o Waitangi /

the Treaty of Waitangi and its principles.

Secondly, the Crown also acknowledges that Ngati Raukawa and affiliated
groups today have a strongly-felt grievance about how little land they retain
in their rohe. The Crown accepts that, on the basis of its current
understanding of landlessness of Ngati Raukawa and affiliated groups, it is

appropriate to make the following Treaty breach concession:

The Crown accepts that the cumulative effect of its acts and
omissions left Ngati Raukawa and affiliated groups in the inquiry
district virtually landless, and had a devastating impact on their
economic, social and cultural well-being and development. The
Crown’s failure to ensure that these groups retained sufficient
land for their present and future needs was a breach of te Tiriti

o Waitangi / the Treaty of Waitangi and its principles.

The Crown records that its current understanding of Ngati Raukawa’s rohe
and land loss within it is informed by the information contained in report
Ngati Raukawa: Rangatiratanga versus Kawanatanga,?® as well as other
sources of other information. For clarity, the Crown’s present assessment of
land loss and landlessness in respect of Ngati Raukawa and affiliated groups
in this inquiry district is predicated on the Crown’s current understanding of
the Ngati Raukawa rohe boundaries. The Crown’s assessment may be
affected if those boundaries were to change for the purposes of settlement

negotiations.

28 Fitzgerald, Metuamate, Parata, Taipana, Walker and Young Rangatiratanga and
Kawanatanga: Land Management and Land Loss from the 1890s to 2000 (Wai 2200, #A199,
June 2017) at 28.

10409113
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Failure to provide an effective form of collective title to land

37.

38.

39.

In the earlier Mualpoko phase of this inquiry, the Crown conceded a breach
of the Treaty in relation to the Crown’s failure to provide effective collective

title over the Horowhenua block prior to 1894.

During the course of the current phase, the Crown concluded it was
appropriate that the failure to provide effective forms of collective title also
be conceded in respect of Ngati Raukawa and affiliated groups. In a
memorandum of counsel dated 29 August 2025, the Crown therefore made

the following further concession:?°

The Crown acknowledges that it breached te Tiriti o
Waitangi/the Treaty of Waitangi and its principles when it failed
to provide a legal means for the collective administration of
Ngati Raukawa ki te Tonga and affiliated groups’ land until 1894,
by which time large parcels of their land had already been

alienated.

Unlike the Mualpoko phase, the Ngati Raukawa and affiliated groups phase
is not focused on a specific block. As such, the Crown’s concession in respect
of Ngati Raukawa and affiliated groups is not articulated in terms of any

specific block.

Rangitikei-Manawatu block

40.

41.

A great deal of the evidence in the Ngati Raukawa and affiliated groups
phase of this inquiry has been directed at the Crown’s purchase of the
~240,000-acre Rangitikei-Manawatu block from groups including Ngati Apa,
Rangitane, and Ngati Raukawa ki te Tonga (with affiliated groups such as

Ngati Kauwhata) in 1866.

After careful review of the evidence, the Crown made concessions to

acknowledge well-founded claims in respect of the Crown’s failures to:3°

41.1 protect the interests of Ngati Raukawa ki te Tonga and affiliated

groups when it purchased the Rangitikei-Manawatu block; and

29

30

8715890

Memorandum of Counsel for the Crown Filing Further Crown Concessions (29 Here-tui-
koka 2025) Wai 2200, #1.3.4.
2022 Concessions at [11]-[15].
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41.2 actively protect the interests of Ngati Raukawa ki te Tonga and
affiliated groups due to the deferred creation of reserves following

the Rangitikei-Manawatu block’s purchase.

These submissions address the concessions in more detail in the subsequent

section addressing the subject of Rangitikei-Manawatid purchase.

Reserves from Te Awahou purchase

43.

As a consequence of working through the claimants’ closing submissions and
resolving the Crown’s response to the issues, the Crown recently made a
further formal concession concerning reserves established from the
Te Awahou purchase. This concession is addressed further in the subsequent

section addressing the Te Awahou block.3!

Compulsory acquisition of ‘uneconomic’ interests, 1953-1974

44,

The Crown also made the following concession regarding a mid-twentieth

century Crown policy applied to Maori ancestral land:3?

The Crown promoted legislation that empowered the Maori
Trustee between 1953 and 1974 to compulsorily acquire a
number of Maori land interests in the Porirua ki Manawatu
district that were deemed uneconomic. The Crown concedes
that this deprived some tlpuna of Ngati Raukawa ki te Tonga
and Affiliated Groups of a direct link to their tirangawaewae,
and this was a breach of te Tiriti of Waitangi / the Treaty of

Waitangi and its principles.

CROWN'’S POLITICAL AND ECONOMIC OBJECTIVES — NEW ZEALAND COMPANY

Introduction

45.

Before turning to the four significant Crown pre-emption purchases in the
decades following the Treaty (Rangitikei-Turakina, Te Awahou,
Te Ahuaturanga, and Rangitikei-Manawati), these submissions first address
certain of the factors potentially bearing on the Crown’s views and

determinations of land rights that are raised by the Statement of Issues.33

31 Crown Memorandum Filing Further Concessions and Seeking Extension for Closing
Submissions for the Ngati Raukawa and Affiliated Groups Phase (30 June 2026) Wai 2200,
#3.2.2009 [30 June 2026 memorandum].

32 At [23].

33 Statement of Issues at [2.8] and [2.9].
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These factors are considered at the outset to provide context for the review
of the transactions that then follow. The Crown’s political and economic
objectives in purchasing Maori land and the position in relation to the New
Zealand Company are closely interconnected, and so are considered in this
section together. The influence or otherwise of theories about wastelands is

considered in the following section.

The Statement of Issues also raises Ngati Raukawa and affiliated groups’
support for the Kingitanga and participation in the New Zealand Wars.
Because this is an issue matter primarily arising in the context of the

Rangitikei-Manawatl purchase, this topic is considered under that heading.

Origin of the New Zealand Company

48.

49,

50.

The New Zealand Company, as it was known after obtaining its royal charter

in 1841, was the progeny of a series of organisations.

The original ‘New Zealand Company’ was formed in London in 1825 by a
circle around John Lambton (later the first Earl of Durham). It despatched an
expedition to New Zealand, which purportedly purchased land at Hokianga

and elsewhere before the venture was abandoned.3*

Twelve years later, Lambton then became the Governor of the ‘New Zealand
Association” when it was established in 1837. Its objects were premised on
the theory of ‘systematic colonisation’” developed by Edward Gibbon
Wakefield. There were two key features of the theory relevant for present

purposes:3®

50.1 First, the core of the theory was the ‘sufficient price’: colonial land
needed to be sold at a high enough price that labourers could not
immediately become landowners, leading to a lack of a suitable
workforce in the new colony. The resulting fund from land sales
would finance the emigration of those labourers, so that land,

capital and labour arrived in calibrated proportions.

34 Sir William Hutt MP’s evidence, Great Britain Parliamentary Papers 1840 (582), Report from
the Select Committee on New Zealand [BPP 1840 (582)], QQ 1072-1074 (at 126).
35 Edward Gibbon Wakefield’s evidence, BPP 1840 (582), QQ 4-6 at 1-2.
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52.

53.
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50.2 Secondly, the theory presupposed that land in the new colony was
able to be acquired at no or nominal cost from its inhabitants and

resold at the sufficient price to settlers: the margin between what
indigenous people were paid and what settlers paid was the

colonising fund.

The system’s financial instrument was the ‘land order’—a contract with the
Company in London for land that the Company did not yet own.3¢ The order
was not a title or grant of an interest in land but a chose in action (a personal
right enforceable by action) against the Company involving a pre-paid right
to select an area of land in the colony in the future. The right of selection
was to be performed in three steps: (i) the Company acquires land, surveys
and lays it off in numbered sections; (ii) the holder, when their ballot priority
comes up, selects their section; and (iii) the Company conveys title to the
sections. Land orders were assignable, transfers were registered, and a
London market existed in these instruments.3” Land-order purchasers were,

structurally, the investing class. A large share never actually emigrated at all.

When established, the New Zealand Association sought a colonising charter
by statute but collided with the humanitarian ascendancy of the day: the
Colonial Office under Glenelg, the Church Missionary Society under
Dandeson Coates, and the Select Committee on Aborigines, all of which saw
a private land-speculating colonisation of New Zealand as involving a
catastrophe for Maori.3® The New Zealand Association’s bill was tabled on

1 June 1838 and heavily defeated in the Commons.3°

The promoters of the New Zealand Association reconstituted themselves as
a joint-stock venture—the ‘New Zealand Colonisation Company’ of 1838,

which then merged in May 1839 with the remnant of the 1825 New Zealand

36 BPP 1840 (582), Appendix No 17.

37 At 70.

38 Great Britain Parliamentary Papers 1838 (680), Report from the Select Committee of the
House of Lords, the Coates and Beecham evidence from 180; Report of the Select
Committee on Aborigines (British Settlements) 1837; Anderson, Green and Chase Crown
Action and Maori Response, Land and Politics 1840-1900 (Wai 2200, #A201, 1 June 2018)
[Anderson, Green and Chase] at 93.

39 Wakefield’s evidence, BPP 1840 (582) at 4. GBPD HC Deb 20 June 1838 (3rd ser) vol 43
(second reading of the New Zealand Bill moved by Baring; negatived, Ayes 32, Noes 92).
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Company to become the ‘New Zealand Land Company’.*° At that point, the
Company was impelled to act by knowledge that the British Government was
intending to send a consul to New Zealand to treat for sovereignty, and—
decisively—to reserve to the Crown the sole right of purchasing Maori
land.*! For an enterprise whose economic model was the margin on land
sales, Crown pre-emption would effectively mean extinction unless the

Company acquired its estates first.

On 29 April 1839, the Company informed the Colonial Office that its first
vessel was ready for sea, enclosing its instructions to Colonel William
Wakefield as its principal agent.*> On 1 May 1839, the Colonial Office
responded, saying it did not sanction the undertaking, did not recognise the
Company’s agents, no pledge could be given that titles purchased from the
Maori would be honoured, and measures to acquire British sovereignty were
probable without delay.*®* On 12 May 1839, the Tory sailed for New Zealand

regardless.

From mid-1839, the Company sold its Port Nicholson preliminary series: 990
land orders at roughly £101 each, each carrying one town acre and one
hundred country acres, with the priority of choice for each section fixed by
ballot.** The land order explicitly disclaimed guaranteeing any consequent
title “against the results of any proceedings of or under the authority of the

British Government or Legislature”.*

40

41

42

43
44
45

Wakefield’s evidence, BPP 1840 (582), QQ 65-66 (10-12) (the formation of the Company
of 1839 and its joint-stock compliance with the Government’s 1838 condition); formation
2 May 1839: the ship-list caption, Appendix at 161, and Ward’s evidence at 70; the merger
mechanics: the 1825 company and its fate: Hutt’s evidence, QQ 1073-1076 at 126.

The Company’s instructions to Colonel Wakefield, enclosure in Sir William Hutt to the
Marquess of Normanby, 29 April 1839, Great Britain Parliamentary Papers 1840 (238),
Correspondence with the Secretary of State [BPP 1840 (238)] at 22-27. Wakefield’s own
evidence (Q 65) frames the despatch as colonising a country “the Government appeared
to abandon”.

Sir William Hutt to the Marquess of Normanby, 29 April 1839, BPP 1840 (238), No 6 at 22;
the Company’s instructions to Colonel Wakefield, described as its ‘principal agent,’
enclosed at 22-27.

Henry Labouchere to Sir William Hutt, 1 May 1839, BPP 1840 (238), No 7 at 27-28.

The ship list, BPP 1840 (582), Appendix at 161 (first entry Tory, E M Chaffers).

BPP 1840 (582): Q611 (Ward, 71) (99,990 acres, preliminary sales); Q 616 (Ward: ‘the price
of the company is 1 |. per acre’); Q 667 (75) (the ballot); Appendix No 17 (one town acre
and one hundred country acres).
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Transactions with Maori

Port Nicholson

56.

57.

The Tory arrived in Queen Charlotte Sound on 17 August 1839. Wakefield
subsequently sailed across Cook Strait to Port Nicholson to negotiate land
purchases with local Maori, anchoring off Pito-one on the northern shore of
Wellington Harbour. On 20 September 1839, Wakefield met Te Atiawa chiefs
Te Puni and Te Wharepouri, and on 27 September 1839 a deed for the
purchase of Port Nicholson was signed. As a consequence, at that point in
time, the Company thought it had purchased all the land between the south
coast of the North Island and the Tararua Range, as well as the islands in

Wellington Harbour and part of inland Porirua.*®

However, when Wakefield crossed back across Cook Strait to obtain land in
the South Island, he was informed by Ngati Toa at Cloudy Bay that Te Atiawa
had no right to negotiate with him. Ngati Toa, led by Te Rauparaha and
Te Rangihaeata, informed Wakefield that they held the mana in the region;

any deals had to be done with them.#’

Kapiti deeds

58.

59.

In October and November 1839, the New Zealand Company then acquired
signatures to a series of deeds purporting to convey vast areas at and around
Kapiti.

By the Kapiti deed of 25 October 1839, Wakefield obtained from
Te Rauparaha and Te Rangihaeata what Wakefield treated as ratification of
the Company’s earlier Port Nicholson purchase.*® The Kapiti deed also
purported to convey some 20 million acres in the North and South Islands,
using parallels of latitude to describe the land area from roughly the 38 to
the 43 degrees south.*® On the North Island, the sweep runs from about
Mokau and southern Taranaki down through Whanganui, Rangitikei,

Manawat, the Kapiti coast and Port Nicholson. On the South Island, it takes

46 BPP 1840 (582), Appendix No 17. The form is the 1840 print.

47 Anderson, Green and Chase at 23-25.

48 At 24-25.

49 Anderson, Green and Chase at 60. The Tribunal has observed that Te Rauparaha transacted
in response to the Company’s prior Te Ati Awa deed, so as to have Ngati Toa’s rights over
Port Nicholson acknowledged: Te Whanganui a Tara me ona Takiwa: Report on the
Wellington District (Wai 145, 2003) at 192.
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in the Nelson and Marlborough districts and the upper West Coast. Hence
the enormous figure: something approaching a quarter of New Zealand’s
land area was ‘conveyed’ by lines of latitude that no signatory could have

seen or plausibly understood as boundaries.

A deed for Kapiti Island itself was also signed on 31 October 1839.°C A further
deed was signed at Waikanae on 5 November 1839 by Te Ati Awa rangatira,

purporting to convey their lands as far as the mouth of the Otaki River: °?

November 1840 agreement

61.

62.

63.

The New Zealand Company’s activities had been one of the primary catalysts
for the Treaty of Waitangi, including the Crown’s right of pre-emption in
Article 2. Moreover, an investigation into the Company’s past transactions
had also been foreshadowed prior to the signing of the Treaty. On 14 January
1840, just before Hobson’s departure from Sydney for New Zealand,
Sir George Gipps, Governor of New South Wales, had signed three
proclamations, the third of which stated that no title to land purchased from
then on would be recognised unless derived from the Crown, and that

commissioners would be appointed to investigate past purchases.

As such, in January 1841, William Spain was appointed as special
commissioner to inquire into the New Zealand Company’s land transactions
with Maori.>? Spain’s commission encompassed both pre-Treaty deeds and
post-1840 transactions. It followed a November 1840 agreement between

the New Zealand Company and the Colonial Office.>3

The November 1840 agreement was a settlement that re-founded the
Company’s legal position in New Zealand after the acquisition of British
sovereignty. The agreement had three heads: (i) retrospective adjustment

of the Company’s land claims and the claims of the emigrants which it sent

50 Anderson, Green and Chase at 42, recording Spain’s recommendation of 31 March 1845
for a grant of 727 acres on the mainland and 680% acres at Kapiti Island on the deed of
31 October 1839.

51 Anderson, Green and Chase at 42 (Kapiti Island deed of 31 October 1839; Waikanae deed
conveying lands to the mouth of the Otaki River); see also at 24-25.

52 Anderson, Green and Chase at 41; Great Britain Parliamentary Papers 1841 (311), Copies
or Extracts of Correspondence relative to New Zealand [BPP 1841 (311)].

53 Arrangement between Her Majesty’s Government and the New Zealand Company,
transmitted Robert Vernon Smith to Joseph Somes, 18 November 1840; printed in Lord
John Russell to William Hobson, 10 March 1841, No 34, BPP 1841 (311) at 86.
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to New Zealand; (ii) incorporation of the Company under a charter; and
(iii) the terms of future dealings, which required the Company to buy from

the Crown, not Maori.>*

The agreement’s core provisions abandoned the 1839 deeds as the source
of the Company’s land titles. Instead, the Company would be provided with
grants of acres of land from the Crown equal to “four times the number of
pounds sterling which they shall be found to have expended” on outlays for
colonisation, including “the purchase of lands ... from the native chiefs”, no
item of expenditure admitted to the estimate unless “just and moderate in

amount”.>>

Manawati transaction

The Kapiti deeds were followed by the New Zealand Company’s Manawatu
transaction, which post-dates the Treaty, and was arranged in stages
between December 1841 and February 1842. By this point, it is apparent

that Wakefield had realised that his Kapiti deed was not worth much on the

A letter from Hobson to Wakefield of 5 September 1841 had sanctioned “any
equitable arrangement you may make to induce those natives who reside
within the limits referred to in the accompanying Schedule to yield up
possession of their habitations; but | beg you clearly to understand that no
force or compulsory measure for their removal will be permitted”.>® Relying
on Hobson’s letter, Wakefield travelled to the Manawatt in December 1841

to negotiate a purchase; the merchandise for the transaction was brought

The Arrangement, BPP 1841 (311) at 86-87, cl 4; the ‘four times’ stipulation is recited as
‘the fourth article’ in Lord John Russell to Joseph Somes, 29 June 1844, Great Britain
Parliamentary Papers 1844 (556), Report from the Select Committee on New Zealand [BPP
1844 (556)], Appendix part 2, Appendix No 16. ‘Just and moderate in amount’: at 86—87.

William Hobson to Colonel William Wakefield, 5 September 1841, printed among the
enclosures to Spain’s report, Great Britain Parliamentary Papers 1846 (203), Copies or
Extracts of Despatches from the Governor of New Zealand, enclosing or having reference
to Reports and Awards made by Mr Spain, Commissioner of Land Claims, upon the Titles to
Land of the New Zealand Company (ordered printed 8 April 1846) [BPP 1846 (203)] at 105;

65.

ground in this area.
66.

by the schooner Henry.>’
54 At 86.
55
56

Anderson, Green and Chase at 34-35.

57

8715890

Spain, Manawati report, BPP 1846 (203), No 6; Anderson, Green and Chase at 37.
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68.

69.

70.

21
The Henry landed at the mouth of the Manawatl River near present-day
Foxton. Near the mouth stood two Ngati Raukawa pa, ‘Pah Warangi’'—Te
Wharangi—and ‘Papanghio’—Te Papa ngaio Pa; some 400 people lived at
the two pa and six other pa upriver.>® Wakefield had brought with him a
consignment of trade goods intended as payment for any land deal. Maori
“who came in great numbers to inspect it, declared there was not sufficient
payment” and a list was drawn up of what more the negotiating chiefs

required.>

Wakefield therefore returned to Wellington to arrange further cargo but
“lo]wing to contrary winds, the small vessel freighted with these goods did
not arrive until towards the latter end of January 1842”.%% The second
consignment, including cases of guns, bales of blankets and tobacco, arrived
back at the mouth of the Manawatu and was distributed on 2 February 1842

before an estimated 300 Maori on both sides of the river.®!

Népia Taratoa, Te Whatanui, and Te Ahukarami are recorded as attending
this hui but various other Ngati Raukawa leaders known to hold interests,
including Taikaporua of Ngati Ngarongo, were not present. Taratoa and
Te Whatanui took possession of part of the goods to secure them for
absentees. Almost immediately afterwards, some 200 to 300 people are said
to have “rushed the pa and carried off the goods remaining in the

storehouse”.®?

In the result, 36 signatures were attached to a deed of purchase for the
Manawatu, including those of Népia Taratoa, Te Whatanui and Te

Ahukarami. Te Rauparaha and Te Rangihaeata “strenuously opposed Ngati

58 Minutes of Commissioner’s Proceedings at Manawatu, 21 March 1843, Enclosure 13 in No
6, BPP 1846 (203) at 106.

59 Spain, Manawatu report, BPP 1846 (203), No 6, quoting the report and Captain Smith’s
evidence; Anderson, Green and Chase at 37, citing BPP, vol 5, 1846—-47 at 107-108.

60 Anderson, Green and Chase at 37—-38; BPP 1846 (203) at 98 (Captain Smith’s evidence).

61 Anderson, Green and Chase at 38 (quoting the korero of Maori assembled at Warangi,
March 1843); BPP 1846 (203) at 98.

62 Anderson, Green and Chase at 37—-38; Captain Smith’s evidence and the Minutes of the
Commissioner’s Proceedings, Pah Warangi, Manawati, 21 March 1843, encl 13 in No 6,
BPP 1846 (203).
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Raukawa’s transaction”; their opposition is recorded in the course of Spain’s

subsequent investigation.®3

71. The deed was written solely in English and its contents were reportedly
translated and conveyed to M3ori orally by Amos Burr and Richard Davis.®
According to the English text,®® the Maori signatories acknowledged
receiving the trade goods from the New Zealand Company in exchange for

land:

WE, the undersigned, acknowledge to have received from the
New Zealand Company various articles, consisting of double and
single barrelled guns, powder, shot, clothing of various kinds,
blankets, tobacco, spades, hoes, axes, &c., in consideration of
certain lands which we with our free-will do hereby give and

make over to the said New Zealand Company.

72. The land area that the deed purported to convey was the entire coastal plain
from the Rangitikei River to Lake Horowhenua, from the sea to the Tararua

ranges:

73. No acreage is stated in the instrument; the area extends along roughly forty
miles of coastline and inland to the hills—several hundred thousand acres

on any measure.

Manawatu selections

74. The land orders sold by the New Zealand Company in England involved the
purchaser paying money to the Company and receiving a contractual right
to select land at the Company’s intended settlement once surveys were
made. The order did not describe any particular piece of ground. It was a
promise of future land, to be identified later by the holder’s own choice from

the Company’s surveyed sections.

63 Anderson, Green and Chase at 36. The korero of the assembled Maori is recorded in the
Minutes of the Commissioner’s Proceedings, Pah Warangi, Manawat, 21 March 1843, encl
13 in No 6, BPP 1846 (203) (the printed minutes are dated 21 March 1843).

64 Anderson, Green and Chase at 36-38 (Burr as interpreter); for Richard Davis, BPP 1846
(203) at 99 (Captain Smith’s evidence); attestation on the memorandum of sale, BPP 1846
(203), Enclosure No 12 in No 6, at 105 (36 signatories, headed Te Whatanui and Taratoa).

65 Spain, Manawatl report, BPP 1846 (203), No 6; the memorandum itself is Enclosure 12 in
No 6.
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Moreover, no one ever bought a ‘Manawatu land order’; there was no such
instrument. What the Company sold in London in mid-1839 was the Port
Nicholson preliminary series—each order carrying “a right of selection, in
the order of presentation ... as provided in the terms of purchase”, the order
of presentation to be fixed by ballot.®® However, the Wellington settlement
could not deliver sufficient suitable country land at Port Nicholson itself, so
the Company extended its country surveys up the coast. In the Manawatu,
the Company’s surveyor, Charles Kettle, surveyed 746 sections of one

hundred acres each—74,600 acres.®’

The point at which performance of the land order occurred was a ballot held
on 7 April 1842, when order-holders (or their agents) selected particular
sections in an order of priority fixed by the ballot. From that day, a holder’s
claim was no longer generic: it pointed at an identified hundred-acre section
in the Manawatu. A plan prepared by Kettle in 1842 shows the sections laid
out in two survey districts on the south bank of the river: an inland district
named ‘Manawatu’ about the projected town at Paiaka near present-day
Shannon, and a district named ‘Horowenua’ running south to Lake

Horowhenua and the Hokio stream.®8

How many sections were ever selected is a figure on which the primary
records divide. The Company’s return to Commissioner Spain of 27 January
1843 claimed 32,800 acres “chosen at Manawatu and Horewenua”—
328 sections, with a further 35,900 acres open for choice.®® The Crown’s

accounting, when the claims were wound up, was 280.7° The 48-section

66

67

68

69

70

BPP 1840 (582): Appendix No 17 (the printed land-order form, Country Lands part: ‘100
country acres, with a right of selection, in the order of presentation... as provided in the
terms of purchase’); Q611 (the 99,990-acre / 990-section structure) at ~71; Q667 (‘a ballot
to determine the order of choice’).

David Lewis to the Minister of Justice, 6 October 1870, Archives New Zealand, MA 13/75B
at 3—6, summarised in Waitangi Tribunal Unit, ‘Research aid to the Rangitikei-Manawatu
nineteenth-century purchase,” Wai 2200, #A159(a), vol 23 (MA 13/75b), item 2 (‘The total
number of sections, at 100 acres each, surveyed by the company in the block, was 746’).
Anderson, Green and Chase at 41 is to the same effect.

‘Map of the Country Sections in the Districts of Manawatu and Horowenua’ Kettle, 1842—
43; carries 281 of the block’s 746 sections and is undated on its face.

BPP 1844 (556), Appendix part 1, Appendix No 2 (Land Claims) at 75, annexed to Wakefield
to Spain, Wellington, 27 January 1843, at 73-74.

Lewis memorandum, 6 October 1870 (‘The total number of sections selected was 280.").
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divergence is unexplained on the face of the records—the return may have

counted choices never perfected, or overstated.

Spain’s investigation and the Old Land Claims outcome

78.

79.

80.

Spain’s role as special commissioner was to inquire into the New Zealand
Company’s land transactions with Maori, applying “the real justice and good
conscience of the case without regard to the legal forms and solemnities”,
asking whether the transacting rangatira had the right to sell, and whether

all right-holders had given full knowledge and consent.”*

Spain opened his Manawati proceedings on 21 March 1843 at Te Wharangi
at the river mouth before “the chiefs and people of Warangi and of
Papangao”. The inquiry was drawn out, disrupted by Wakefield’s
uncooperative attitude, and deteriorating relations arising from the Wairau
Affray. Evidence bearing on the transaction was taken at different periods

across 1843 and 1844.72

Spain issued his ‘award’ on 31 March 1845.73 Spain’s role was to investigate
the Company’s transactions, determine their validity, and recommend to the
Governor what grants should issue. His commission was judicial in form—his
warrant provided that he was to “investigate and determine” the claims
brought before him. However, the Land Claims Ordinances and Hobson's
instructions provided for recommendations only: the final decision about
whether to grant land rested with the Governor, who was under no duty to
give effect to a recommendation.’® In R v Taylor, Martin CJ held that the
functions of the Land Claims Commissioners were “not judicial, but
ministerial”.” Accordingly, Spain’s ‘award’ should be understood in that
gualified sense: the term ‘award’ was the contemporary usage, but what

Spain issued was a recommendation.

71 Land Claims Ordinance 1841 4 Vict 2, s VI, in Great Britain Parliamentary Papers 1842 (61),
Copies of the Laws and Ordinances at 7.

72 BPP 1846 (203), No 6 at 100-101.

73 William Spain to the Governor (Manawati report), BPP 1846 (203), No 6, at 98—105 (dated
Auckland, 31 March 1845); compare Anderson, Green and Chase at 42.

74 Michael Macky Whanganui Land and Politics, 1840-1865 (Wai 903, #A100, November
2006) [Macky] at [213] and [215].

75 R v Taylor SC Auckland, 16 July 1849, Martin CJ and Chapman J, Great Britain Parliamentary
Papers 1850 (1280) 3 at 5, as quoted in Macky at [220].
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Spain concluded, as commissioner, that he could not recommend any Crown

grant of the district:

81.1

81.2

81.3

No evidence was offered on the part of the Company to prove that
any purchase of any portion of the district had been effected under
its two primary pre-1840 deeds (the Kapiti deed of 25 October 1839
and the Queen Charlotte Sound deed of 8 November 1839).
Accordingly, its case stood solely on the negotiations of 1841-1842

with the resident chiefs.”®

These negotiations exceeded the Company’s authority: Hobson’s
letter of 5 September 1841 “certainly would not authorize fresh
purchases” comprising thousands of acres; and any such fresh
purchase was in any event void under the proclamation of

30 January 1840.77

Thirdly, on the merits, the Company had not established that it
obtained consent from all the rights-holders in the land area. Spain
found that Te Whatanui, Taratoa, Te Ahukaramid, “and a
considerable number of natives” did enter into a treaty of sale, that
36 signed the memorandum, and that goods worth over £1,000
were distributed upon its signing. However, he also found—on
Taikaporua’s direct denial, corroborated by Burr—that “Taikaporua
did not consent to the sale of any of his land at the Manawatu, nor
does it appear that he ever received any of the merchandize”. The
Maori testimony diverged, moreover, as to “what lands and the

III

boundaries of the lands the natives agreed to sell”—a divergence
Spain traced in part to the scramble at the 1842 distribution, in

which many “were defrauded of their proper proportion of the

76 BPP 1846 (203) at 98-104; Anderson, Green and Chase at 45-48.

77 BPP 1846 (203), No 6 at 99 (the over-riding deeds) and 101-102 (the September 1841
sanction and the proclamation of 30 January 1840); Hobson’s letter of 5 September 1841
is Enclosure 11 in No 6 at 105.
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consideration” and others received goods whose acknowledgment

was never obtained.”®

Spain did make an award that the Company was entitled to a Crown grant of
‘Te Taniwa’, being 100 acres purchased by the Company at Horowhenua
from Te Whatanui.”® A settler had bought the land from the Company and
built a house on it. Spain’s determination explains that, in his presence,
Te Whatanui “wished my consent to let him have it” and Spain “saw no
objection to giving my sanction to the arrangement proposed”.
Te Whatanui’s son pointed out the boundaries on the ground, “and, with his
father, agreed to take any payment Mr. Clarke [George Clarke, the Protector
of Aborigines] should say was fair: Mr. Clarke then named 10/., which was
accepted and paid in my presence, and the deed herewith enclosed was duly

executed and attested, conveying the land to the New Zealand Company.”#°

Apart from the owner of Te Taniwha, Spain’s award therefore left a large
number of investors holding land orders that could not be satisfied from a
purchase validated by Spain under his commission.®! Spain’s report closed
with observations he said he was bound to make “in justice to the New
Zealand Company and its Agents”,®2 in light of his finding that Te Whatanui,
Taratoa, Te Ahukarami and a considerable number of others had entered
an agreement, and over £1,000 in goods as consideration for the agreement
had been distributed. He recommended that the New Zealand Company “be
entitled to the right of pre-emption to the block at Manawatu and that, on
future application to the Governor, it should be permitted to complete its

purchase by paying, under the supervision of a government officer,

78 BPP 1846 (203), No 6: the findings on the treaty of sale at 104; the Taikaporua findings and
the translation passage at 100-101; the memorandum of sale is Enclosure 12 in No 6 at
105-106; the scramble and its effect on the native testimony at 104.

79 BPP 1846 (203), No 6 at 103-104 (the Te Taniwa determination); Anderson, Green and
Chase at 42.

80 BPP 1846 (203), No 6 at 103—104; the minutes of Spain’s proceedings at Pah Warangi on
21 March 1843 are Enclosure 13 in No 6 at 106—-107.

81 Edmund Halswell to Colonel William Wakefield, 4 June 1842, BPP 1844 (556), Appendix
No 26, G No 51, at 677-679.

82 BPP 1846 (203) at 104.
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Taikapurua and the other right-holders who had not received any part of the

goods” .3

Given Spain’s role was to investigate the Company’s transactions, determine
their validity, and recommend to the Governor what grants should issue, a
recommendation that proposed a future preferential right over land he had
just held to be unsold was at the outer limits of his commission. Presumably
for this reason, Spain framed the recommendation as ‘observations’,®* and
its mechanism (“on future application to the Governor”)®> locates the
disposing power where it lay. The premises for Spain’s conclusion were also
questionable. No doctrine of common law gives a failed purchaser a
pre-emptive right over the land they have not been able to acquire. Spain
had also not conducted a title investigation (for example, the rights of Ngati
Apa, Rangitane and Muaupoko were never considered; and rights within the
iwi heke were unexamined), so ‘the other right-holders’ was an

unascertained class that did not contain anyone who would be obligated to

pay.

Nonetheless, Spain’s recommendation is the earliest official articulation of a
preferential entitlement over Manawatu lands for unsatisfied land order
holders, though the right would need to have been contingent on Maori
willingness to sell. That idea survived because Spain’s formal decision
created a significant problem for the New Zealand Company’s business and
a political problem for the Crown. As these submissions come to explain,
Spain’s pre-emption suggestion is able to be traced into statutory expression
ins 6 of the Land Orders and Scrip Act 1858, and then in the exclusion clauses

of the Native Lands Acts 1862 and 1865.

Demise of the New Zealand Company

86. Meantime, the New Zealand Company was in serious financial difficulty.2®
Its colonising outlays had far outrun receipts. Land sales had collapsed as the

83 At 104-105.

84 At 104.

85 At 104.

86 Hearn One Past, Many Histories: Tribal Land and Politics in the Nineteenth Century (Wai

2200, #A152, June 2015) [Hearn] at 79-80.
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insecurity of its titles became notorious through Spain’s proceedings and the

aftermath of the Wairau Affray.

Rather than allow the Company to collapse and the settlements fail, the
Imperial Parliament’s response was to provide a rescue package with
statutory loans in 1846 and 1847 on terms that included a defined exit.?’
Under these arrangements, the Company was given a first right of refusal
over lands acquired by the Crown “that included some 78,800 acres ... in the
neighbourhood of Port Nicholson”, and “[b]y such means ... it was hoped
that the Company could meet its obligations to those who had purchased

land orders in its settlements” .88

By this time, the Crown’s own purchasing in the region had begun: the
Porirua deed was signed on 1 April 1847 by ten vendors for £2,000 with
reserves of some 1,600 acres—a purchase Hearn characterises as
undertaken largely for strategic and defensive reasons following the armed

conflict of 1846 in the Hutt Valley and at Porirua.®

In December 1848, the Colonial Secretary of New Munster, Alfred Domett,
then instructed Donald MclLean that the Government was “desirous of
purchasing the whole of the Native claims to the country between Porirua
and Whangaehu”, and the Rangitikei-Turakina purchase of approximately

225,000 acres followed in 1849.%°

The New Zealand Company could not ultimately trade its way out of
insolvency. On 4 July 1850, it took the exit the 1847 arrangements had
defined, surrendering its charter and converting its interest into a fixed

money claim against the Crown.

When the Company gave up its charter, its statutory loans were forgiven and
its New Zealand land—1,073,483 acres—reverted to the Crown. For those

assets, the Crown agreed to pay the Company £268,370 15s, plus interest,

87 New Zealand Company Act 1847 (Imp) 10 & 11 Vict c 112. New Zealand Company Act 1846
(9 & 10 Vict c 382, per the marginal recital in the 1847 Act).

88 Hearn at 79.

89 At 80-81.

90 Alfred Domett to Donald McLean, 12 December 1848, AJHR 1861 Session |, C-1 [1861 C-1],
No 5 at 251; Hearn at 86.
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which was made the subject of a first charge against the colony’s land

revenue.!

In acquiring the Company’s land, the Crown also acquired the burdens to
which the parcels of land were subject. The reversion clause in the exit
defined in the 1847 Act provided that on surrender, the Company’s lands
“revert to and become vested in Her Majesty ... subject nevertheless to any
Contracts which shall be then subsisting in regard to any of the said Lands
...” %2 Accordingly, in that sense, the Crown assumed the obligations of land
orders. However, the Act did not novate the land orders and the Crown was
not made a party to the land order contracts. The Act’s mechanism was

proprietary.

As such, a land order holder whose previous selection lay within land the
Company actually owned took the protection of the reversion clause.
However, land in the Manawati fell outside the reversion clause’s terms
because, according to the findings of the Spain commission, land in the
Manawatl was never the Company’s land. Selections in the Manawatu
therefore failed as conveyances. In light of the absence of a statutory
novation in the Imperial Act, the task of honouring and settling the

outstanding land orders was taken up by the colony’s legislature.

New Zealand Company’s Land Claimants Ordinance 1851

The result was the New Zealand Company’s Land Claimants Ordinance 1851.

Legislation was needed for three reasons:

94.1 The land orders were assignable and had been traded. A discharge

good against every holder and every assignee could only be created

94.2 Satisfying the orders meant granting Crown land or forgoing land

revenue, which could not be done except under legislative

New Zealand Company Act 1847 (Imp) 10 & 11 Vict ¢ 112, s 20: £268,370 15s, computed at
5s per acre on 1,073,483 acres; the 3% per cent.

94.
by statute.
authority.
91
92

8715890
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94.3 Given that Manawatt holders claimed sections on land the Crown
had never acquired, an entitlement over such land could be created

only by statute.

In the words of its long title, the purpose of the Ordinance was “to ascertain
the Contracts and Engagements entered into by the New Zealand Company
... and to provide for the completion of such Contracts and Engagements by

the Colonial Government.”

The preamble recites the ground for intervening. Settlers had immigrated
“at the instance of the said Company” and expended their capital, “but no
legal title or conveyance was given”; and the adjustment of the subsisting
contracts was “essential to the efficient colonization of New Zealand, and to

the welfare of the colonists thereof.”?3

The machinery was another claims commission. Claims were to be lodged in
writing by January 1852, or January 1853 for holders abroad, and heard by
Commissioners “guided by the real justice and good conscience of the

case.”?* Satisfaction then ran by one of two routes:

97.1 First, where the Crown held the land, by deed of grant: Every grant
was “deemed both at law and in equity a full and complete
performance by the Crown on behalf of the said Company” of the

contract.?

97.2 Secondly, where the Crown did not hold the land, by Government
scrip: a transferable credit ‘received as cash’ in the purchase of
Crown land. The issue of scrip carried the same deeming, and its

receipt extinguished every claim to the land itself.%®

For the Manawatl selectors, the Ordinance had a specific answer. Their
sections lay outside any district that had reverted to the Crown. Section 19

therefore directed that their right—not the land—be appraised “under all

93 New Zealand Company’s Land Claimants Ordinance 1851 15 Vict 15, long title and
preamble; assented 2 August 1851.

94 1851 Ordinance, ss 3 and 5.

95 Section 12.

96 Sections 20, 23 and 24. The Company had also issued scrip of its own—paper conferring
rights of selection. The Ordinance made the Company’s scrip and supplementary land
orders exchangeable for Government scrip at fixed rates: s 22 and the preamble’s recitals.
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the circumstances connected therewith”, and s 20 authorised the issue of
scrip for the amount so found, which was not to be less than the price
originally paid to the Company.®” A Manawatl holder who claimed got their
money back in scrip. The section they had selected in 1842 was not on offer,
because it was not the Crown’s to give. The Ordinance’s routes were open
only to those who claimed, and value was all they offered. Nothing was

extinguished until scrip was received.

Expectations about the Manawati

99.

100.

101.

102.

In 1852, the Imperial Parliament enacted the New Zealand Constitution Act
1852. It established a representative central and provincial government for
the colony, creating a General Assembly consisting of a Governor, an
appointed Legislative Council, and an elected House of Representatives,
alongside six self-governing provinces. The Wellington Province was one of
the six provinces. The first elected Superintendent for the Wellington

Provincial Council was Isaac Featherston.

In October 1853, Featherston noted that native title had been extinguished
over some two million of the Province’s 10.5 million acres, and declared
himself “happy to be able to announce that the valuable districts of Waikanai
and Manawatu will in all probability be obtained within the next few
months”, with “little or no prospect of any difficulty arising in regard to the

purchase of the remaining portions of this Province”.®®

Unsatisfied land order holders and holders of scrip with an eye on buying in
the Manawatd might therefore have had reason to be expectant. However,
Featherston’s predictions of imminent purchases were not borne out, for

two key reasons.

First, it is apparent that his extrapolation from the two million ‘extinguished’
acres was flawed because those lands had been acquired from willing sellers.
The two million acres sat at the Province’s corners and along its east, in three

clusters:

97 1851 Ordinance, ss 19-21.
98 Hearn at 200, quoting the address.
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102.1 The south: The Port Nicholson district (settled by the 1847

McCleverty arrangements out of the Spain/FitzRoy ‘award’) and
McLean’s Porirua purchase of April 1847, the settled core around

Wellington itself.

102.2  The north-west: The Whanganui purchase completed in May 1848
and the Rangitikei-Turakina block in May 1849.

102.3 The east: The bulk of the two million acres, and the most recent in
terms of acquisition. In 1850, McLean had redirected his efforts
towards Hawke’s Bay and the Wairarapa after encountering a
customary title deadlock at Whareroa.®® The Hawke’s Bay
purchases of 1851 were Waipukurau, Ahuriri and Mohaka. The
Wairarapa and Castlepoint purchases were concluded in mid-to-

late 1853 and were likely the fuel for Featherston’s confidence.®

The two million acres did not include any of the western wedge of the
Province from the Rangitikei mouth to the Otaki-Waikanae coast. In the
east, McLean had been buying from willing sellers; in the west, there were a

number of tribes with conflicting interests and differing attitudes to sales.

Secondly, Featherston’s purchasing aspirations were caught in a
constitutional struggle between the Governor and the provinces, which

arose from the 1852 Constitution Act:

104.1 The Crown’s right of pre-emption was entrenched in the legislation.
No person other than the Crown could acquire land from Ma3ori.0?
A province was not the Crown for this purpose; it was legally
incapable of purchasing Maori land. This was only able to be done

by the Governor.

104.2 More broadly, native policy was retained by the Governor, who was

answerable to the Colonial Office, not the settler electorate. The

99 Anderson, Green and Chase at 93-95.
100 At 93-96.
101 Constitution Act 1852, s 73.
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decision about where and when to buy Maori land sat with the

Governor.102

The Governor’s purchasing arm was the Land Purchase
Department, which was established in 1854 with McLean as chief
commissioner. The practical discretion was therefore located in
McLean. His judgement about the lower North Island was that the
Manawatl was hard: there were too many tribes with conflicting
interests, requiring ‘delicacy and caution’.19 McLean’s priorities

were accordingly elsewhere.

Sections 62 and 74 of the Constitution Act directed revenue from
land sales to two purposes: (i) the cost of purchasing Maori land;
and (ii) servicing the £268,000 New Zealand Company debt at 3%
per cent interest per annum. The effect of the ‘two burthens’” was
that nothing was left over in the colonial land fund to pay for the

cost of further immigration or public works.

105. In 1856, a compromise was reached in respect of this constitutional

machinery known as the ‘1856 Compact’:

105.1

Under the New Zealand Loan Act 1856, a £500,000 loan was raised
in London by the colonial government secured by an imperial

guarantee, of which:

105.1.1 £200,000 was used to settle the New Zealand Company’s
debt;

105.1.2 £120,000 was applied to outstanding liabilities; and

105.1.3 £180,000 was allocated to a capital fund for buying Maori

land in the North Island.1%4

102 Anderson, Green and Chase at 197; see also at 165.

103 At 165.

104 New Zealand Loan Act 1856. See also AJHR 1858 Session |, B-5 [1858 B-5] at 3 (Thomas
Gore Browne to Henry Labouchere, 24 September 1856) and 3—7 (ministers’ memorandum,
5 September 1856); the £120,000 component: 1858 B-5 at 5.

10409113



106.

107.

34
105.2 Under the Waste Lands Act 1856, the provinces were given the

administration of land sales of land that the Crown had acquired

from Maoril% and were handed the revenue from those sales.10®

This meant that the proceeds of land sales in the Wellington Province no
longer had to be applied to servicing the New Zealand Company debt.07 At
the same time, the Wellington Province was empowered to sell Crown land
acquired from Maori and entitled to keep the proceeds to pay for the cost

of immigration and provincial infrastructure.

After cashing out its money claim against the Crown, the New Zealand
Company made a final distribution to its shareholders and was dissolved in

1858.

Land Orders and Scrip Act 1856

108.

109.

The 1856 Compact settled the Company’s claim against the Crown and dealt
with problems of constitutional machinery in respect of land sales and
provincial public works. However, two things remained outstanding when

Crown wastelands passed to the control of the provinces:

108.1 Government scrip already issued under the 1851 Ordinance was
received as cash at sales of Crown land—that is, the sales the
provinces were now to conduct, and whose proceeds they were

now to keep.

108.2 Holders who had taken nothing under the Ordinance remained
unsatisfied. Their time for claiming had expired, so they had no

route left as of right. But their paper had never been declared void.

Neither the scrip nor the unsatisfied orders were a burden on the land itself.

The 1847 Act’s exit mechanism had been proprietary, whereas the

105 Waste Lands Act 1856, which was subsequently disallowed by the Colonial Office and
replaced by Waste Lands Act 1858, which made administration of land sales a matter to be
delegated by the Governor to the provinces rather than conferring the power on
Superintendents directly.

106 Votes and Proceedings of the House of Representatives, Session 1856, 2 July 1856 (and
Votes and Proceedings of the Legislative Council, 26 July 1856).

107 The £268,000 debt was extinguished by the single capital payment of £200,000, funded out
of the imperial-guaranteed loan of the £500,000 taken out by the General Government of
New Zealand (that is to say, not by the provinces). The servicing of that loan fell to the
South Island provinces’ land revenue.
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Ordinance’s mechanism was personal: the claimant was satisfied, with a
grant or with value, and a land order did not give its holder a right over any
particular piece of Crown land. The difficulty was practical. Any future
satisfaction—of the scrip in circulation, or of the unsatisfied holders—would
come out of provincial land or provincial revenue. Dealing with these issues
was the business of the Land Orders and Scrip Act 1856, a companion statute

to the Waste Lands Act which was enacted on the same day.

For the provinces, it would have been enough to confine where the scrip
could be spent and what land the orders could touch. However, the Land
Orders and Scrip Act went further: it gave every remaining land order holder
a fresh entitlement. Three considerations explain why the legislature
provided for a class that could no longer claim as of right under the 1851

Ordinance:

110.1  First, the bar was remedial, and the reason for the legislature’s
intervention in 1851 was still relevant. The Ordinance had closed
off its own machinery against late claims but it had not declared the
paper void.% The recitals on which the legislature acted in 1851—
settlers who had immigrated at the Company’s instance and
expended their capital, and to whom no title was given—described
the residual land order holders in 1856 as accurately as they had
described the classin 1851. Years later, the Government’s own land
claims officer put the position this way: the selections were “not
considered as a contract binding upon the Government to fulfil,”
yet “an equitable right was supposed to vest under certain
conditions in the holders of the Land Orders to their original

selection.” 109

110.2  Secondly, an undischarged residual class of land order holders was

a liability in fact, even if not in law. Many of the holders were

108 1851 Ordinance, ss 3—4: the bar on late claims withheld the Ordinance’s machinery (claims
not ‘deemed .. to come within the provisions of this Ordinance for the adjustment
thereof’); it did not declare the paper void, and the Governor retained a discretion to refer
late and presumed claims.

109 David Lewis to the Minister of Justice, 6 October 1870, Archives New Zealand, MA 13/75B
at 3—6, summarised in Waitangi Tribunal Unit, ‘Research aid to the Rangitikei-Manawatu
nineteenth-century purchase,” Wai 2200, #A159(a), vol 23 (MA 13/75b), item 2.
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absentee proprietors in Britain, within reach of the Colonial Office
and of the Imperial Parliament, and colonial legislation lived under

the power of disallowance.

Thirdly, the Compact made 1856 the moment of decision. Once the
wastelands and their revenue passed to the provinces, any
satisfaction of the outstanding land orders from land would mean
legislating about provincial assets. If the residue was to be closed—
and a discharge good against every holder could only ever be
statutory—the terms had to be fixed at the point of transfer. The
Colonial Treasurer, Henry Sewell, said as much when the enabling
measure was introduced in July 1856: the wastelands were passing
to the provinces under the new scheme, and he “could not see how

that transfer could be effected without such a measure.”110

On 12 July 1856, William Fox introduced the Scrip Restriction Bill. The

‘restriction’ in the bill’s name related to the paper’s reach. As matters stood,

scrip issued for one settlement could be spent in either province; land orders

were still, in practice, being turned into fresh scrip; and the question of the

paper’s reach over land the Crown might later acquire was unsettled. The

Bill shut the paper into the holder’s own province, into the estate the Crown

already held, and into the stock already in existence.

However, two features of its passage bear on what the Act also meant:

112.1

First, the Government put the Bill to the House as a benefit to the
holders as well as a restraint on their paper. Replying on the second
reading, Sewell contended that the Bill, “instead of being an
injustice to the scrip-holder, was, on the contrary, a boon to him in
giving him a legal title to something real.” In other words, what a
holder had was paper of doubtful and disputed force, whereas what

the Act gave them was a defined statutory right.*?

110

111

10409113

NZPD 1856-1858, at 274 (12 July 1856). The pre-1867 NZPD volumes are a retrospective
compilation from press reports; quotations from the debates are as there printed.
NZPD 1856-1858, at 274 and 294 (second reading, 22 July 1856).
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112.2 Secondly, the legal footing of the land holders’ orders was

contested in the debates:

112.2.1

112.2.2

112.2.3

Sewell told members that claimants over land still in Maori
ownership “had no right whatever”; that his view was
“fully confirmed by the opinions of learned and astute
lawyers whom he had consulted”; and that if any
unfulfilled claims existed “they were justly to be preferred
against the Company, and not against the General

Government of the colony.”

William Richmond took the contrary view—“so far as law
was concerned the parties concerned were entitled to
compensation” —while accepting that the scheme before
the House proceeded “upon more open and perhaps more

equitable grounds.”

Francis Dillon Bell, opposing throughout, spoke of “these

sacred contracts of the scrip-holders.”

113. Ultimately, the House did not resolve the legal question; it enacted an

answer that made the question immaterial.!'> The Land Orders and Scrip Act

1856 enacted a new and uniform entitlement, in substitution for whatever

remained of the old, which worked on a single principle of satisfaction from

land the Crown already held:

113.1 The Act made unexercised land orders exercisable against Crown

land—a right the orders had never previously carried. The right was

confined in two ways: to the province in which the holder’s

settlement lay, and to land over which native title had been

extinguished at the date of the Act’s passing. Land the Crown might

acquire afterwards was outside the right altogether.!3

112 NZPD 1856-1858, at 295-296 (23 July 1856): Sewell’s instruction motion and the debate

on it.

113  Land Orders and Scrip Act 1856, s 1.
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113.2  Selections that had been made on land still in Maori ownership—
that is, the Manawatl selections—were ‘deemed to be

unexercised.’114

113.3  Exchange of land orders for Government scrip, which the Ordinance
had only permitted for a short period ending in 1852 and 1853, but
which had continued in practice, was declared valid up to the date

of the Act and prohibited thereafter.!>

In simple terms, the selections of 1842 were treated as void. Instead, each
holder kept the order itself—which was a right to select land and no longer
a claim to any particular section. And the land open to that right was the
Crown’s estate in their province as it stood in August 1856, not as it might

increase afterwards.

The scheme had been put to the House as resolutions, and the third
resolution would have kept a door open: a holder who had selected land still
in Maori ownership could not revive their claim when native title was
extinguished “except with the express sanction and consent of the
Government of the province” within which the land lay.1*® The Act as passed
did not contain this exception; s 4 deems the selections unexercised without
gualification. The reason appears to be that the members of the Wellington
Provincial Government in the House had headed off a ‘Manawatu clause’ by
undertaking that, if no special clause were inserted, the Provincial
Government “would see justice done to the claimants”.'?” Accordingly, the

Manawatu question was made a matter of informal provincial discretion.

Certain holders did not accept the settlement of land order claims reflected
in the 1856 legislation. In 1857, Algernon Tollemache and William Bowler
petitioned the imperial Government to disallow the Act. Sewell—then in
London negotiating the £500,000 loan—found ‘strong objection’ to the Act

at the Colonial Office, stated the colony’s case in writing at its request, and

114 Section 4.

115 Section 2 (the statute’s term for the exchange is ‘commutation’).

116  The third of the resolutions moved by Sewell as an instruction to the Select Committee:
NZPD 1856-1858, at 295—-296. Compare Land Orders and Scrip Act 1856, s 4.

117 NZPD 1856-1858, at 534, reciting Votes and Proceedings of the Wellington Provincial
Council 1856-57, at 26.
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reported in May 1857 his belief that “nothing will be done to interrupt the
settlement come to by the Colonial Legislature”.'*® However, by 1858, no
decision had reached the colony and the Waste Lands Act 1856, meanwhile,

was disallowed.1??

Land Orders and Scrip Act 1858

Uncertainty about the fate of the Land Orders and Scrip Act 1856 meant that
the statutory scheme came back before the colonial Parliament in 1858.
Introducing the new Bill, the Premier, Edward Stafford, told the House that
the 1856 Act had been sent home for the Royal assent, “but no information
had yet been received about it,” that “he thought it very possible that it had
been disallowed,” and that the new Bill “had been framed for the purpose
of supplying its place, and was more likely to meet the views of the Home
Government.”*29 The form chosen was the ordinary one for amendment at

the time, which was to repeal the Act and re-enact its provisions with the

The amendments themselves were threefold:

118.1 The exchange of land orders for scrip, which had continued in

practice notwithstanding the 1856 closure, was validated afresh

118.2  Scrip was given a defined purchasing power: one pound of scrip

would buy one acre of rural land at the price the Government had

118.3 Special entitlements for New Plymouth were enlarged, with a

ceiling on its priority right removed.??

Henry Sewell to the Colonial Secretary, 11 May 1857, 1858 B-5 at 16.
Waste Lands Act 1856 (disallowance noted on the print; Gazette, 4 June 1858); Waste

NZPD 1856-1858, at 488 (introduction and first reading).

Land Orders and Scrip Act 1858, preamble (‘it is expedient that the said Act should be
repealed, and the provisions thereof re-enacted with certain amendments’) and long title
(‘An Act to amend the Law defining and settling the rights of Holders of Land Orders and

117.
changes incorporated.?!
118.
and closed again.
set for it.
118
119
Lands Act 1858, ss |, IV, VI.
120
121
Land Scrip’).
122

8715890

Land Orders and Scrip Act 1858, ss Ill (exchange validated to 17 August 1858 and closed),
IV (proviso: ‘one pound in Scrip shall represent the upset price or fixed price, as the case
may be, of one acre of Rural or Country Land, at the date when the Scrip may be tendered
in payment’) and VIII (New Plymouth options enlarged from one acre of town land, twelve
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The Bill passed through the House between 9 and 18 June 1858. The elected
Wellington members happened to be absent from the session; the House’s
record for 18 June notes a petition from the province and the resignation of

its Superintendent.

Sir Charles Clifford, the Speaker and an early Wellington settler, stated that
“owing to peculiar and unfortunate circumstances”, he was “the only
representative of the interests of the Province of Wellington in that House.”
Notwithstanding that he was the Speaker, he was able to move new clauses
when the Bill was being considered after its second reading before the
committee of the whole House. At that point, he moved explicitly on behalf
of “a large number of absentee landowners”, a new clause for the holders
of original land orders who had made their selections in the Manawati
district. At the next sitting, it was read as cl 6 of the Bill and it became s 6 of

the Land Orders and Scrip Act 1858.1%3

In substance, the section provided that a land order holder’'s 1842
Manawatl selections could be kept once the native title was

extinguished.'?* Three points about the section’s origin should be noted:

121.1 It was a member’s measure, grafted onto a Government bill in
committee; it was not Government policy as introduced. In 1856,
the Wellington members had headed off a ‘Manawatu clause’ with
their promise that the Provincial Government “would see justice
done to the claimants”. Two years later, at a sitting at which
Wellington’s elected members were absent, Clifford’s clause
replaced the promise with a statutory entitlement which the

province appears to have had no hand in framing.

121.2  Clifford shaped the clause around the province’s plans in respect of
Te Awahou. He considered extending re-selection rights over the

north side of the river as well as the south, and decided against it

and a half acres of suburban land, or fifty acres of rural land under the 1856 Act, s 6, to
one, thirty-seven and a half, or seventy-five; the 1856 proviso ending the priority right once
250, 2,500 and 40,000 acres had been offered does not reappear).

123 NZPD 1856-1858, at 533-534 and 535.

124 Land Orders and Scrip Act 1858, s VI.
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because “proceedings had already been initiated at Wellington for
the purpose of effectuating the special settlement of that part of
the district”.1?> Ihakara Tukumaru’s offer of land at Te Awahou had
come in the same year; by August 1858 the Crown considered itself
pledged to purchase; and deeds of 1858 and 1859 gave the province

its ‘special settlement’.126

In the same speech, Clifford addressed the exchange for scrip. An
amendment made at a previous sitting had extended the date to
which land orders could be exchanged for Government scrip from
1 January 1857 to 1 January 1859. Clifford observed that, the 1856
Act having operated from its passing, the extension truly gave only
three or four months, and he proposed a further extension as ‘a fair
compromise’ between the province and the landowners, so that
holders “tired of speculating on the chance of completion of
purchase from the Natives” might take scrip, “release that more
valuable land from a charge upon it, and scatter the claims over a
larger surface.”’?’” The Act did not adopt the suggestion. It
re-enacted the closure on that front: the exchange of land orders
for scrip was declared valid up to 17 August 1858, and prohibited

from the following day.?®

Section 6 as enacted therefore did three things:

122.1

122.2

Retention right: Every holder “originally selected within the block of
sections laid out by the New Zealand Company at Manawatu”
would be entitled to retain the particular section selected

“whenever the Native title to the block shall be extinguished”.

Township power: The Superintendent might, within three months

of extinguishment, set apart up to ten thousand acres of the block

125 NZPD 1856-1858, at 534.

126  William Searancke to the Chief Commissioner, 15 November 1858, 1861 C-1 at 282-283;
‘Letter of Thakara Tukumaru’ Te Karere Maori (Auckland, 16 August 1858) at 8—9; Anderson,
Green and Chase at 187-189; Husbands Maori Aspirations, Crown Response and Reserves,
1840 to 2000 (Wai 2200, #A213, November 2018) [Husbands Maori Aspirations] at 25-26.

127 NZPD 1856-1858 at 534-535 (Clifford, in committee; on the printed page the speech is
interleaved with Legislative Council business).

128 Land Orders and Scrip Act 1858, s Il (the statute’s term is ‘commutation’).
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as the site of a township; and a holder whose section fell within that
township, or within any native reserve, lost the section and took

instead a right to re-select rural land elsewhere in the province.

Not limited to Manawati: The same retention right was given to
every holder who had selected within “any other block of sections
laid out within the said Province by the New Zealand Company in
districts not acquired from the Natives”. The Manawatu clause was
therefore not only a Manawatu clause: selections were revived
wherever the Company had laid out sections in the province on land

it never acquired.?®

The effect of the 1858 Act on the unsatisfied land order holder was therefore

as follows:

123.1

123.2

123.3

123.4

The dead selections of 1842 were revived as entitlements to
particular sections, contingent on the extinguishment of native title

over the block.

The Crown was not required to purchase anything, and it

appropriated no money.

The Act narrowed a land order holder’s alternatives at the same
time as it created the entitlement. The right to select from Crown
land remained, but only over the estate as it stood in August 1856.
A holder of scrip already issued could still spend it. However, a

holder of a land order could no longer turn it into scrip at all.*3°

The result was a class of settlers whose claims could be satisfied in
the form the statute promised only if the Crown one day acquired
land in the Manawatu from its Maori owners. After 17 August 1858,
the statute offered no exit into value by way of scrip. As such, the
statute that revived the entitlement arising under a land order at

the same time narrowed the ways of satisfying it.

129 Section VI (both limbs and the provisos).

130 Sections Il (selection confined to land in which native title had been extinguished at the
date of the 1856 Act’s passing), Il (the exchange closed) and IV (existing scrip: localised,
and valued at one pound of scrip per acre at the upset or fixed price when tendered).
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Native Lands Acts 1862 and 1865

124.

125.

126.

127.

In 1862, the colonial Parliament abolished the Crown’s right of pre-emption
and reconstructed the means of determining native title. The Native Lands
Act 1862 provided for courts, constituted by the Governor and the origin of
the Native Land Court, as an independent tribunal to investigate claims—
including competing claims—to customary land, declare who were the
owners of that land, and to issue certificates of title following that

determination.

The 1862 legislation incorporated various transitional measures into its
design. It came into operation only within districts proclaimed by the
Governor.'3! Land that was subject to pending sales agreements with the
Crown was excepted as a class; those agreements were to be completed as
if the Act had not passed.!32 And a ‘Manawatu Block’ was excluded from the

new regime.!33

The section excluding the ‘Manawatu Block’ was built on the Land Orders
and Scrip Act 1858. Section 31 of the Native Lands Act 1862 began by reciting
the 1858 Act: the rights of selection conferred on the holders of the
Company’s land orders “at Manawatu or elsewhere within the said
Province”, and the Superintendent’s township power with its consequential

right of re-selection.3*

Against that backdrop, the section did two things:

127.1 It confined the rights of selection conferred by the 1858 Act on
holders of land orders within the Wellington Province to the
‘Manawatu Block’. The Schedule described ‘Manawatu Block’ by
reference to its boundaries: the statutory block ran from the Ohau
River south of Lake Horowhenua to the Rangitikei River, and from

the sea to the ranges. Within its boundaries lay the Company’s old

131 Native Lands Act 1862, s 36.

132  Section 32 (agreements ‘whereof there is evidence in writing’, to ‘be carried to completion
according to the intention of the parties ... as if this Act had not passed’). See also ss 33
and 34 (savings for the land-claims jurisdiction and for acquisition by the Crown).

133 Native Lands Act 1862, s 31.

134 Section 31 (reciting the Land Orders and Scrip Act 1858, s VI, including the words ‘at
Manawatu or elsewhere within the said Province’ and the Superintendent’s township
power).
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section-country on the south side of the river, the Te Awahou block
already purchased, and the land between the Manawatl and the
Rangitikei.'3> Whatever selection rights south of the Ohau had been
revived by virtue of the second limb of s 6 of the 1858 Act were

extinguished.36

127.2 It excluded the ‘Manawatu Block’ from the new regime entirely and
continued the Crown’s right of pre-emption.'®” As such, it
preserved the condition for the selection entitlement under the
1858 Act. The entitlement of 1858 was contingent on the
extinguishment of native title. The effect of the ‘Manawatu Block’
exception was that extinguishment, if it came, could come only by
Crown purchase. Elsewhere in the colony, the Act opened the

native title to the Court and to the market.

The Native Lands Act 1865 repealed the 1862 Act!3*® and re-enacted the
‘Manawatu Block’ exception as s 82, under the heading ‘Extraordinary
Provisions’, with the same boundary set out in the section itself.13° The re-
enactment added a recital stating the reason: “by reason of the indefinite
extent over which the rights of selection so conferred as aforesaid may be
held to run disputes may hereafter arise”. Accordingly, the legislature’s
explanation for the exclusion was the rights under the 1858 Act, traceable
back to the selections made by land order holders in 1842. The
consequences of the exclusion for Ngati Raukawa and affiliated groups are

addressed when addressing the ‘Rangitikei-Manawatl purchase’ below.

135

136

137
138

139

Native Lands Act 1862, Schedule: ‘commencing at the mouth of the Ohau river, by a line
bearing 99° to the Tararua range, along the summit of the Tararua and Ruahine ranges to
the source of the Oroua river, by a line bearing 282° to the Rangitikei river, down the
Rangitikei to the coast, and along the coast to the commencing point’.

Land Orders and Scrip Act 1858, s VI (second limb: selections within ‘any other block of
sections laid out within the said Province ... in districts not acquired from the Natives’).
Proposing the clause, Clifford had described the second limb as referring to ‘a few sections
at Waikanae, Ohau, and other settlements on the same part of the coast’: NZPD 1856—
1858, at 534-535.

Native Lands Act 1862, s 31.

Native Lands Act 1865, s 3 (repealing, among others, the Native Lands Act 1862); assented
30 October 1865.

Native Lands Act 1865, s 82 (Part X, ‘Extraordinary Provisions’). The boundary is set out in
the section itself; there is no schedule.
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PREVAILING THEORIES ABOUT WASTELANDS

129.

130.

131.

132.

The Statement of Issues also raises for the Tribunal’s consideration the
extent to which ‘prevailing theories about wastelands’ impacted the views
and determinations of the Crown regarding land rights in the inquiry

district.140

The theory that land which was neither occupied nor cultivated was not truly
owned, and that ‘waste’ was, on the acquisition of British sovereignty, the
demesne of the Crown, has never been part of the law of New Zealand. It
was never a principle of English common law either, which knew ‘waste’ only
as uncultivated land within an ownership structure. Rather, the origin of the
theory is philosophical: Locke’s labour theory of property, Vattel's
cultivation duty in the law of nations,*! and Arnold’s ‘moralised occupancy’

doctrine.14?

Normanby’s 1839 instructions proceeded on the opposite premise to the
wastelands theory;4 their entire architecture presupposes that Maori
owned the land in New Zealand—all of it, not merely the occupied and
cultivated parts. A demesne theory would render unnecessary the
requirement that land be acquired only by “fair and equal contracts”, on
“the same principles of sincerity, justice, and good faith” as the cession of
sovereignty itself. Anderson, Green and Chase make this observation:
“Normanby’s Instructions and the Treaty itself showed that the former view
had prevailed in the Colonial Office”, the ‘former view’ being the 1837
Aborigines Committee position that Maori “held valid property rights to all

lands to which they laid claim”.144

It is true to say that, in Britain, the House of Commons Select Committee on
New Zealand in 1844 did pass resolutions substantially in the theory’s

favour.'* The context was a campaign undertaken by the New Zealand

140 Issue 2.9(a).

141 Anderson, Green and Chase at 94.

142 The doctrine was explained by Governor Grey as the ‘broad principles which were
maintained by Dr. Arnold’: Governor George Grey to Earl Grey (No 45), 15 May 1848, Great
Britain Parliamentary Papers 1849 (1120), Further Papers Relative to the Affairs of New
Zealand: Correspondence with Governor Grey [BPP 1849 (1120)] at 23.

143  The Marquess of Normanby to William Hobson, 14 August 1839, BPP 1840 (238) at 37-42.

144 Anderson, Green and Chase at 93.

145 BPP 1844 (556), resolutions at 13-14; Anderson, Green and Chase at 94.
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Company, emboldened by the Wairau crisis, which succeeded in having a
select committee investigate its affairs. The Company had long complained
that the Treaty was a mistake and that Maori owned “no more than ‘a few
patches of potato-ground and rude dwelling places’”.?*® The Committee’s
resolutions condemned the Treaty and found that the acknowledgement of
Maori rights over New Zealand ‘wild lands’ had been an error—with the
corollary that native title should be confined to occupied and cultivated
lands, unclaimed residue falling to the Crown, with a registration mechanism

to sort the one from the other.%’

However, it is important to note that the resolutions were carried on narrow
divisions, by a select committee whose composition favoured the
Company’s interests, and the resolutions never formed the basis on which
the colony was actually governed.'#® Constitutionally, a select committee
report is advice to the House and nothing more. The Government of the day
rejected the report. Then, when the Company’s supporters brought the
substance of the report to the floor of the House in 1845, the Government
defeated the motion. The speech to Parliament of Lord Stanley, the
Secretary of State for War and the Colonies, is an emphatic statement of the
contrary position: “be the land waste or occupied, barren or enjoyed—these

rights and titles the Crown of England is bound in honour to maintain” .4

The theory did briefly translate into imperial policy in 1846. The Select
Committee on New Zealand’s chairman was Viscount Howick. In 1845, he
succeeded as the third Earl Grey. In July 1846, the Whigs became the

Government and Earl Grey took the Colonial Office. His despatch of

146
147

148

149

Anderson, Green and Chase at 94.

BPP 1844 (556) at 13-14: the construction of the Treaty adverse to the Company was
resolved to have been ‘an error’ (resolution 3); the registration and penny-an-acre
machinery at resolutions 7-9.

The committee division was eight votes to five: GBPD HC Deb 19 June 1845 (3rd ser) vol
81, col 891 (Mangles). On the floor of the House, the division of 19 June 1845 was Ayes
173, Noes 223: GBPD HC Deb 19 June 1845 (3rd ser) vol 81, col 968.

Lord Stanley to Lieutenant-Governor George Grey, 13 June 1845, Great Britain
Parliamentary Papers 1846 (337), Copies or Extracts of further Correspondence between
Lord Stanley and Governor FitzRoy, and Lieutenant-Governor Grey, relative to New
Zealand, No 25 at 68.
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23 December 1846, transmitting a new Charter for the colony with Royal

Instructions annexed, is, in substance, the 1844 resolutions issued as policy.

Earl Grey’s despatch expounded the wastelands doctrine, with chapter Xl
of the Instructions supplying its machinery—directing the registration of
native claims to land and providing that all lands not so claimed and
registered would vest in the Crown as its demesne. The Charter itself dealt
with a different subject—intending to establish a new constitution of settler
self-government for the colony—but the three instruments travelled

together, and were received together.'*°

The despatch and Instructions provoked immediate and sustained protest,
from every quarter engaged with the affairs of New Zealand, both in New

Zealand and in England:

136.1 A protest from Bishop Selwyn of 1 July 1847 was made on behalf of
the clergy whom Hobson had employed to translate the Treaty for

the chiefs.1°1

136.2 A protest from the New Zealand Chief Justice, William Martin,
against the wastelands doctrine generally was published as a

pamphlet and circulated widely.>?

136.3 On 18 October 1847, the Reverend Robert Maunsell of the Church
Missionary Society protested in writing against the Instructions and
against the despatch itself, grounding his intervention in the part
he had taken in procuring the chiefs’ original assent to the cession
of sovereignty. Governor Grey transmitted the protest to London

with his own testimony to its author’s credit, and to the accuracy of

150 Earl Grey to Governor George Grey, 23 December 1846, Papers relative to the Affairs of
New Zealand: Correspondence with Governor Grey (January 1847), Great Britain
Parliamentary Papers 1847 (763), No 43 at 64, 68—69.

151 Protest of the Bishop of New Zealand, 1 July 1847, enclosure in Governor Grey to Earl Grey,
7 July 1847, Papers relative to the Affairs of New Zealand: Correspondence with Governor
Grey (December 1847), Great Britain Parliamentary Papers 1847 (892) [BPP 1847 (892)],
No 42 at 82.

152  William Martin England and the New Zealanders upon a Despatch from the Right Hon. Earl
Grey, to Governor Grey. Dated Dec. 23, 1846 (Auckland, 1847).
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Maunsell’s warning that a dangerous feeling was spreading through

the Maori community. >3

136.4 On 8 November 1847, Te Wherowhero and other Waikato rangatira
wrote directly to the Queen. News was abroad, they wrote, that her
Ministers were “talking of taking away the land of the native
without cause”; they did not believe it, because each Governor in
succession had assured them that “the disposal of our land is with
ourselves”. The Governor forwarded the letter with the observation
that Te Wherowhero was probably the most influential chief in New

Zealand.?*

136.5 In London, the Committee of the Aborigines Protection Society had
presented an address to Earl Grey in February 1847, and the
Society’s assistant secretary published a book-length attack on the
policy in 1848.1%> On 23 February 1848, the Wesleyan Missionary
Committee memorialised Earl Grey, charging in terms that the

Charter and Instructions violated the Treaty of Waitangi.>®

136.6 Reaction to the Charter’s constitution and settler self-government
in New Zealand had led to a Bill in the Imperial Parliament
suspending it. The Bill concerned the constitution, but the debate
did not: the wastelands question, raised incidentally, absorbed the
attention of the House. Members pressed the Whig government on

whether the doctrine of the despatch was to be acted upon, and

153

154

155

156

Governor George Grey to Earl Grey (No 108), 26 October 1847, transmitting the protest of
the Reverend Robert Maunsell, Waikato Heads, 18 October 1847, Great Britain
Parliamentary Papers 1848 (1002), Further Papers Relative to the Affairs of New Zealand:
Correspondence with Governor Grey [BPP 1848 (1002)], No 4 at 8 and enclosure;
acknowledged, Earl Grey to Governor George Grey (No 37), 23 May 1848, No 21 at 159—
160.

Te Wherowhero and others to the Queen, Auckland, 8 November 1847, enclosure in
Governor George Grey to Earl Grey (No 117), 13 November 1847, BPP 1848 (1002), No 9 at
14-16, printing the Maori text with two translations. The signatories were Te Wherowhero,
Kati, Paratene Te Maioha, Tamati Ngapora and lho Taiepa.

Address to Earl Grey, presented by the Committee of the Aborigines’ Protection Society,
February 1847, cited in Louis Alexis Chamerovzow The New Zealand Question and the
Rights of Aborigines (T C Newby, London, 1848) [Chamerovzow] at 322-323.
Chamerovzow, assistant secretary of the Society from 1847, published in his own name.
Memorial of the Wesleyan Missionary Committee to Earl Grey, 23 February 1848,
enclosure in Earl Grey to Governor George Grey (No 30), 3 May 1848, BPP 1848 (1002), No
17 at 144 and following; see also Chamerovzow at 391-393.
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the answers given disclaimed any violation of the Treaty, conceding
to Maori a right of property in all lands they ‘beneficially

enjoyed’.t%’

136.7 Bishop Selwyn’s protest had exposed him to attack in England as a
political meddler. On 9 February 1848, Sir Edward Buxton—son of
the chairman of the Select Committee on Aborigines—answered
the attacks in the Commons by reading the Governor’s own letter
to the Bishop, written days after the protest, thanking him for his
assistance in settling the land question and seeking his further help.
Buxton also told the House that the Wesleyan Society’s secretary
had asked him not to read aloud its missionaries’ letters on the

Charter and Instructions, so strong were their terms.

Governor Grey never put the Instructions into effect, recognising that any

attempt to do so risked warfare. %8

In the meantime, the theory was contemporaneously rejected in the New
Zealand courts. The decision of R v Symonds in 1847 held that native title
was cognisable at common law and extinguishable only by free consent. The
Crown took a radical title on the acquisition of sovereignty that was

burdened by M3ori customary ownership.>°

Confronted with all of this, Earl Grey retreated. His despatches of 1847 and
1848 disclaimed any intention of dispossessing Maori of the lands they

claimed:

139.1 In a response to Bishop Selwyn of 30 November 1847, Earl Grey
answered the protest with “very great regret”, maintaining that the
Bishop had “not correctly apprehended the purport” of the
Instructions and enlisting in their support the judgment in R v
Symonds. The operative concession followed: the right of the

Crown “cannot now be asserted” to the large tracts of waste land

157 As recorded in Chamerovzow at 388-391 (naming Sir Edward Buxton, and Gladstone’s
intervention in the debate on Mr Labouchere’s Bill).

158 Anderson, Green and Chase at 94. See also the Governor’s report at BPP 1849 (1120) at
24-25,

159 R v Symonds (1847) NZPCC 388 (SC).
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“which particular tribes have been taught to call as their own”, and

the rights already recognised would be maintained.®°

In answer to the Wesleyan memorial, the Colonial Office’s response
of 13 April 1848 stated the Government’s position in plain terms.
Herman Merivale, the permanent under-secretary, replied on
behalf of Earl Grey recognising the Treaty “in both its essential
stipulations; the one, securing to those native tribes of which the
chiefs have signed the treaty a title to those lands which they
possessed according to native usage (whether cultivated or not) at
the time of the treaty; the other, securing to the Crown the

exclusive right of extinguishing such title by purchase”.6!

In answer to the Waikato chiefs, on 3 May 1848 Earl Grey directed
Governor Grey to inform Te Wherowhero and the other signatories
that their letter had been laid before the Queen, who had
commanded him to assure them that there was “not the slightest
foundation for the rumours”; that there had never been an
intention to violate the Treaty of Waitangi by dispossessing the
tribes of any land secured to them without their consent; and that
the Treaty had always been directed to be “most scrupulously and

religiously observed”.162

The parenthesis in Merivale’s response to the Wesleyan memorial—

“whether cultivated or not”—is the retreat in a phrase. The Crown’s

instrument in New Zealand remained what Normanby had made it:

purchase, under the Crown’s exclusive right of pre-emption. The registration

machinery of the 1846 Instructions was never brought into operation, and

160 Earl Grey to Governor George Grey (No 108), 30 November 1847, BPP 1847 (892), No 44 at
82-84. The judgment enlisted is that transmitted with Governor Grey’s despatch No 64 of
5 July 1847: R v Symonds.

161 Herman Merivale (permanent under-secretary Colonial Office) to the Reverend John
Beecham, 13 April 1848, enclosed in Earl Grey to Governor George Grey (No 30), 3 May
1848, BPP 1848 (1002) at 154-158; the passage quoted, and the reference to the
despatches of 23 December 1846 and 30 November 1847 as directing caution and respect
for Treaty rights, at 154.

162 Earl Grey to Governor George Grey (No 30), 3 May 1848, BPP 1848 (1002), No 17 at 144,
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no land—in this inquiry district or elsewhere—was appropriated to the

Crown on the strength of the theory.63

What Governor Grey put in the theory’s place is recorded in his despatch to
Earl Grey of 15 May 1848, on which the claimants place considerable weight.
It is submitted that it is important to examine the sessional paper itself.
Responding to the parliamentary discussions of December 1847 on the 1846
instructions, Grey framed the question as whether to enforce a strict legal
principle at all costs, or “to endeavour to find out some nearly allied principle
which should be cheerfully assented to by both parties, and which would
fully secure the interests and advantages of both. | think that such a principle

may now be considered as having been found”.164
The principle, as the despatch describes it, had four working parts:
142.1 The Crown’s right of pre-emption was strictly maintained.®°

142.2  Purchases were kept ahead of settlement: “so far in advance of the
wants of the European settlers as to be able to purchase the lands
required by the Government for a trifling consideration”. Maori
would, Grey reported, dispose “for a merely nominal consideration,
of those lands which they do not actually require for their own

subsistence” .16

142.3 Native title was extinguished ‘absolutely’ over each tract
purchased, “but to reserve an adequate portion for the future
wants of the natives” the reserves were registered, and

documented in a form “somewhat in the nature of a Crown title” .17

163 BPP 1848 (1002) at 154. The registration machinery: BPP 1849 (1120) at 24-25, in which
Governor Grey reports that he had deemed it ‘inexpedient’ to call on Maori generally to
register their claims.

164 Governor George Grey to Earl Grey (No 45), 15 May 1848, BPP 1849 (1120) at 22-26
(received 6 October 1848); the passage quoted at 23. The claimants quote the despatch,
through intermediate sources, in the Claimants’ Submissions at [165]-[167].

165 BPP 1849 (1120) at 24: ‘In the first place, | have strictly maintained the Crown’s right of
pre-emption.’

166 At 25 (‘trifling consideration’) and 23 (‘merely nominal consideration ... do not actually
require for their own subsistence’).

167 At 25.
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142.4 The consideration was defended on the footing that “the real
payment which they receive for their waste lands is not the sum

given to them by the Government, but the security which is
afforded, that themselves and their children shall for ever occupy

the reserves assured to them, to which a great value is given by the

vicinity of a dense European population”, together with the
application of the proceeds of resale to immigration and to public

works employing Maori.168

Two further features of the despatch should be recorded. First, Grey was
explicit about the mechanism: the only cases in which the Government had
paid ‘any large price’ were those in which European settlement had
preceded purchase and Maori, “becoming aware of the value that had been
given to their lands ... insisted upon receiving a price bearing some slight
relation to the actual value”; the “obvious means of avoiding this difficulty
for the future” was “to keep its purchases of land sufficiently in advance of
the spread of the European population”.'®® Secondly, the Colonial Office
approved: Earl Grey replied on 20 November 1848 that he had read the
despatch “with great satisfaction, as entirely confirming the views” stated in
his own despatch of 3 May 1848 —the despatch providing Governor Grey

with Merivale’s response to the Wesleyan Missionary Committee.!”°

The claimants’ account of these events is drawn almost entirely from the
Tribunal’s Te Tau Ihu report.’! However, the Crown submits that the
conclusions the claimants cite cannot simply be lifted from that report and
applied in this inquiry district. They are findings about particular transactions
in another district, reached on that district’s evidential record through a
transaction-level analysis of a kind that the claimants have not undertaken

for the relevant purchases here.

168 At 25.

169 At 24.

170 Earl Grey to Governor George Grey (No 81), 20 November 1848, BPP 1849 (1120) at 106—
107.

171 Claimants’ Submissions at [162]—-[165], citing Te Tau lhu vol 1 at 295 and 373.
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The Te Tau lhu findings show what it looks like when the ‘nearly allied

principle’ has an actual functional equivalence approaching the wastelands

theory:

145.1

145.2

145.3

145.4

The Wairau purchase of March 1847—which preceded Governor
Grey’s despatch of 15 May 1848, and which the Te Tau |hu Tribunal
described as “the early prototype for Governor Grey’s alternative
strategy” —involved a deed in respect of an estimated three million
acres, for £3,000 payable by instalments, from three Ngati Toa
rangatira while Te Rauparaha was detained without trial. The
Tribunal found that the signatories had been “more or less
blackmailed” and the transaction “an absolute and deliberate

breach of article 2”.172

The Waipounamu purchases of 1853 to 1856 involved a series of
blanket deeds purporting to extinguish all the remaining interests
of the vendors in the northern South Island for arbitrary sums paid

by instalment.

The Tribunal’s price-adequacy analysis concluded that ‘the failure
of Crown officials to even seriously contemplate calculating a price
per acre based on a more carefully defined purchase area reflected
the influence of the ‘waste lands’ theory’, Grey and McLean having
“not really see[n] themselves as buying land so much as

extinguishing invalid or at best inchoate claims”.173

The reserves limb of the ‘real payment’ fared no better: the large
Wairau reserve set aside in 1847 was itself taken into the
Waipounamu purchase by 1853—the year Grey reported to the
Secretary of State that “the whole of the waste lands” of Te Tau lhu

had been acquired.’*

172  Te Tau lhu at 373-374.

173 At 470-471. The £5,000 consideration under the original 1853 deed was payable in annual
instalments of £500, an amount McLean himself recorded the chiefs considered afforded
‘so trifling an amount to each’ as to risk dissatisfaction: at 471.

174 Te Tau lhu at 300-302 and 373; Grey’s 1853 report is quoted at 302.
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It is respectfully submitted that this is what a worked-through analysis looks
like: the theory traced into an identified purchase methodology (no per-acre
calculus), an identified payment structure (arbitrary sums, drip-fed
instalments), and an identified reserves trajectory. Nothing of this kind is
advanced in the claimants’ submissions for this inquiry district. The theory is
asserted at the level of intellectual history and then carried forward by
assertion—“pervasive and enduring ... for the rest of the nineteenth
century” —without engaging with what the Crown’s officers actually did in

the relevant transactions.1’>

The wastelands theory was also not Governor Grey’s own operating
premise. A year before his despatch, he had answered the wastelands
instructions on their merits when corresponding with Earl Grey: Maori “do
not support themselves solely by cultivation, but from fern-root, from
fishing, from eel-ponds, from taking ducks, from hunting wild pigs, for which
they require extensive runs”; to deprive them of their ‘wild lands’ and
confine them to cultivations “is, in fact, to cut off from them some of their
most important means of subsistence”.’® The despatch of May 1848
proceeds from the same premise: what Maori might part with cheaply was
defined by reference to their subsistence needs as hunters, fishers and
gatherers as well as cultivators—not by the theory’s occupation-and-
cultivation test. Whatever else may be said of it, the ‘nearly allied principle’

proceeded on the footing that Maori owned what they sold.

Earl Grey left the Colonial Office with the fall of the Russell government in
February 1852. No successor revived the 1846 instructions, and the
constitutional legislation enacted that June entrenched the opposite
premise: s 72 of the New Zealand Constitution Act 1852 defined the ‘waste
lands of the Crown’ as lands “wherein the title of Natives shall be
extinguished”, and s 73 continued the Crown’s exclusive right to acquire

“land of or belonging to or used or occupied by the Aboriginal Natives in

175 Claimants’ Submissions at [163] and [172].

176  Governor George Grey to Earl Grey, 7 April 1847, quoted in the memorial of the Wesleyan
Missionary Committee (23 February 1848), BPP 1848 (1002) at 152; and see Husbands
Maori Aspirations at 6.
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common as tribes or communities”. The Crown’s demesne, in constitutional

terms, was what it had purchased—not what Maori had left uncultivated.!’’

The Crown acknowledges that the theory nonetheless persisted in some
officials’ attitudes and, in the current inquiry district, it can be traced to an
official connected with the Rangitikei-Manawatl purchase. William Fox
wrote in 1851 while living back in England that Maori title to the wastelands
had “by an unfortunate policy, been recognised as valid by the British
government”, that there was no course “but to wait patiently until the
natives either become extinct, or can be persuaded to change their minds”,
that it was “probably, after all, only a question of money”, and that it was

“the duty of government to obtain the Manawatu ... without delay”.”8

Fox’s text repays reading in full. Its premise is that Maori ownership of the
wastelands was settled law and policy—"recognised as valid by the British
government”. Its practical conclusion was that the Crown should make “any
reasonable sacrifice to obtain, by purchase, districts which are of vital
importance to the prosperity of Wellington”, “even if it should cost
£50,000”. What persisted, in other words, was an attitude—impatience, and

the wish that the theory had prevailed.'”®

The Crown does not contest the claimants’ account of the intellectual
history. The wastelands theory existed; it was pressed on the British
Government by the New Zealand Company and its supporters; for a period
in 1846 to 1848 it had the sympathy of the Colonial Office; and Governor
Grey’s despatch of 15 May 1848 says what the claimants say it says. One
attribution should, however, be corrected. The submission that Grey
‘himself admitted’ that his policy “was essentially wastelands theory in
another guise” attributes to Grey a characterisation he did not make: his
own description was the one quoted above—a ‘nearly allied principle’,
proposed openly to the Secretary of State as an alternative to be “cheerfully

assented to by both parties”. The ‘another guise’ equivalence was the

177
178

179

8715890

New Zealand Constitution Act 1852 (Imp) 15 & 16 Vict c 72, ss 72 and 73.

William Fox The Six Colonies of New Zealand () W Parker, London, 1851) at 24-25, quoted
in Hearn at 74.

Hearn at 74.



152.

153.

56

assessment of historians and of counsel—including Crown counsel—in the
context of the transactions in the Te Tau lhu inquiry, adopted by that

Tribunal.*® Grey himself was not making an admission of subterfuge.

If Grey’s despatch were to be read as the claimants read it, then the place to
test that reading first in the context of this inquiry is the Rangitikei-Turakina
purchase of 1849. This was undertaken by Governor Grey’s administration
one year after his May 1848 despatch to Earl Grey setting out his ‘nearly
allied principle’. As these submissions turn to next, the Rangitikei-Turakina
purchase is held up by the claimants as an exemplar of good purchasing

practice:

152.1 MclLean was instructed first to ascertain the claims of the various

tribes, their disposition as to sale, and their wishes as to reserves.

152.2 The purchase was confined to the north of the river when Ngati

Raukawa insisted on retaining the south.

152.3 The reserves negotiated, and marked off before the deed was
signed were, in Husbands’ assessment, extensive, well located and
‘ample’; McLean was ‘following the Crown’s best practice of the

time’.181

When it comes to the Rangitikei-Manawati transaction, whatever else may
be said of it, it is apparent that the purchase price was not ascertained on
the basis of an approximation of the wastelands theory. As these
submissions come to explain, European occupation of the block preceded
the purchase by two decades and was extensive. A return laid before the
House in 1864 records some 150,000 acres under lease south of the

Rangitikei, '8 with the earliest of the pastoral leases running from 1845 and

180 Claimants’ Submissions at [170]. The characterisation of the policy as ‘essentially ‘Earl
Grey’s waste lands policy under another name’’ is recorded, and adopted, in Te Tau /hu at
300; n 55 of that report cites Crown counsel’s closing submissions in that inquiry at 95-96.

181 Husbands Maori Aspirations at 25; Anderson, Green and Chase at 133-134 and 145.

182  ‘Return of Persons Occupying Native Lands’, AJHR 1864 Session |, E-10 [1864 E-10 Return] at
7-16. The largest of the runs on the block, James Alexander’s 40,000 acres on the coast
adjoining the south bank of the Rangitikei, was held at £160 rising to £200: 1864 E-10
Return at 14.
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estimated annual rents at £600, rising to £800 or £900.%23 The Crown did not

purchase in advance of settlement on this block. It purchased land which

settlers had been stocking, and paying Maori to stock, for a generation.

Featherston’s advice to Fox of 18 February 1864 advised that it “would be
well worth the while of the Province to buy up their interests by paying the
two litigating parties a sum which would at the ordinary rate of interest yield
to each of them the same amount as they have been jointly receiving from
the squatters as rent”.'® In other words, his recommended price was
therefore the capitalised value of the rents paid by European runholders.
That is the opposite of the ‘nearly allied principle’ mechanism described in

Grey’s 1846 despatch.

In light of all of the foregoing, the Crown’s submission is that theories about
wastelands were not in fact ‘prevailing’ in the inquiry district, and did not
impact the Crown’s determinations of land rights in relation to Ngati
Raukawa and affiliated groups. The question the Statement of Issues poses
is not answered by examining the genealogy of the idea but by examining

what the Crown’s officers did and determined.

RANGITIKEI-TURAKINA

156.

The Crown’s 1849 purchase of the Rangitikei-Turakina block, north of the

185

Rangitikei River, is referenced in the claimants’ generic submissions*® and

in the claim-specific submissions from Ng3 Hapi o Himatangi,®® Ngati

183 Fox to Buller (19 August 1863) ATL MS-Papers-0083-236, enclosing Fox’s memorandum for
the Native Minister, per Hearn at 250.

184 Featherston, memorandum for Fox, 18 February 1864, AJHR 1864 Session |, E-3 [1864 E-3]
[Featherston memorandum] at 39.

185 Claimants’ Submissions at [112]-[113].

186 Closing submissions on behalf of Nga Hapl o Himatangi (12 January 2026) Wai 2200,
#3.3.128 [Himatangi Submissions] at [200]-[203].

10409113



157.

158.

159.

58

Parewahawaha and Ngati Manomano,'®” Ngati Wehi Wehi,'® Ngati

189 190

Kauwhata,!®® and Ngati Waewae.

For the claimants, the significance of this purchase is twofold: as an
exemplar, on the claimants’ case, of good purchasing practice from which
the Crown later departed; and as the origin of a boundary understanding
with Ngati Apa which forms part of the claimants’ grievance about the

Rangitikei-Manawatu purchase.

The Crown’s purchase of Rangitikei-Turakina was part of plans to purchase
all of “the country between Porirua and Whangaehu”.*! In December 1848,
Donald McLean was instructed by the Colonial Secretary of New Munster,
Alfred Domett, to ascertain the claims of the various tribes of the lower west
coast, their disposition as to sale, and their wishes as to the reserves which

should be made for them.1%2

At a hui at Te Awahou pa on the Manawatu River on 15 March 1849, Ngati
Apa rangatira offered their lands north of the river; Ngati Raukawa speakers
acknowledged Ngati Apa’s right to dispose of those lands to Europeans while
insisting on keeping the area south of the river; and, when asked, the
assembled Ngati Raukawa rangatira agreed to the sale of the north side only.
The deed of purchase was signed on 15 May 1849 and, over the following

weeks, McLean set about defining the reserves.'

187

188

189

190
191

192

193

Closing submissions on behalf of Ngati Parewahawaha and Ngati Manomano (13 January
2026) Wai 2200, #3.3.126 [Ngati Parewahawaha and Ngati Manomano Submissions] at
[26] and [216].

Closing submissions on behalf of Te Kotahitanga o te Iwi o Ngati Wehi Wehi (19 December
2025) Wai 2200, #3.3.119 [Ngati Wehi Wehi Submissions] at [165].

Closing submissions on behalf of Ngati Kauwhata (19 December 2025) Wai 2200, #3.3.120
[Ngati Kauwhata Wai 784 and Wai 972 Submissions] at [161]; Closing submissions on
behalf of Ngati Kauwhata ki te Tonga (13 January 2026) Wai 2200, #3.3.125 [Ngati
Kauwhata Wai 1461 and Wai 1660 Submissions] at [57]-[67] and [72]-[74]; see also
Closing submissions on behalf of Ngati Waewae (19 Hakihea 2025) Wai 2200, #3.3.115
[Ngati Waewae Submissions] at [31]-[33].

Ngati Waewae Submissions at [31]-[33].

Alfred Domett (Colonial Secretary, New Munster) to Donald MclLean, Wellington,
12 December 1848, 1861 C-1 at 251, cited in Husbands Maori Aspirations at 14 and in Hearn
at 86.

Alfred Domett (Colonial Secretary, New Munster) to Donald MclLean, Wellington,
12 December 1848, 1861 C-1 at 251, cited in Husbands Maori Aspirations at 14 and Hearn
at 87.

Anderson, Green and Chase at 133-134 and 145.
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According to McLean’s notes of the hui, Népia Taratoa declared: “This land
on this side is mine. | will hold this side, and will never give it up; no, never,
I will not give it up for ever”—while consenting to the disposal of the
northern side: “The other side, if | agree to it, will be given up to the
Europeans,—but not without.” The following day lhakara is recorded by
McLean as saying “Mr McLean, if you pay the Ngatiapa for the land, you shall
possess it, and | shall possess it. We shall never give up our land; and we give

you this open warning.” 1%

As to the conduct of the Rangitikei-Turakina purchase itself, the claimants
characterise it favourably. Husbands’ assessment is that the reserves
negotiated by McLean with Ngati Apa were extensive, located on generally
good land, and ‘ample’. Husbands says that MclLean “appears to have been
following the Crown’s best practice of the time”, under which reserves were
agreed and marked off before a deed of purchase was signed.®> Notably,
McLean’s report to Domett relays the settlement of reserves involved
considerable negotiation, with the need for Mclean to overcome a
“constant demand for Reserves”, a “firm stand” and a “united

opposition”.1%

In substance, the claimants draw two connected propositions from 1849.
First, the transaction formed part of an overall arrangement—described in
Ngati Kauwhata’s submissions as one of “three gifts of kindness”—under
which Ngati Apa’s sale was assented to on the footing that the Rangitikei
river would stand as a tikanga boundary, with the lands to its south
remaining under the mana of Ngati Raukawa and affiliated groups. Secondly,
and consequently, the Crown’s 1866 purchase south of the river proceeded

in disregard of that understanding.'®’

The Crown’s response has three parts:

194 Neépia Taratoa to Donald MclLean, 28 August 1857, printed in Te Karere Maori (Maori
Messenger), 15 October 1857, cited in Anderson, Green and Chase at 186.

195 Husbands Maori Aspirations at 21; see also at 25 and 62.

196 Donald McLean to the Colonial Secretary, Wanganui, 10 April 1849, ATL MS-Group-1551,
Object #1017840.

197 Claimants’ Submissions at [112]-[113]; Ngati Wehi Wehi Submissions at [165]; Ngati
Kauwhata Wai 784 and Wai 972 Submissions at [161] (see also Ngati Kauwhata Wai 1461
and Wai 1660 Submissions at [57]-[67]); Himatangi Submissions at [200].
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163.1 First, the documentary record is accepted as it stands: the
insistence on the southern side was expressed at the 1849 hui,

repeated in later years, and recorded throughout by McLean.

163.2 Secondly, however, the Crown respectfully submits that the
Tribunal does not need to make findings allocating customary rights
between iwi as at 1849 or thereafter. The extent of the rights that
Ngati Apa and others did or did not retain south of the river was
contested at the time; it was the subject of determinations by the
Native Land Court, an independent court of record; and Ngati Apa,
whose historical claims were settled in 2010, is not a participant in

this phase of the inquiry.*®®

163.3 Thirdly, the operative consequence to which the claimants’
boundary narrative leads is already conceded: the Crown failed in
1866 to investigate Maori claims within the Rangitikei-Manawat
block and failed to secure the consent of a consequential
proportion of Ngati Raukawa and affiliated groups, despite its own
judgement that these things were necessary for a just outcome.
These matters form one part of the cumulative circumstances

resulting in the Crown’s concession of a breach of the Treaty.®®

TE AWAHOU

164.

165.

The Te Awahou purchase of 1858-1859 is the subject of claims by Ngati
Whakatere, by Nga Hapi o Kererd (Ngati Ngarongo, Ngati Takihiku and Ngati
Hinemata/Ngati Patukohuru), and by Ngati Parewahawaha and Ngati
Manomano.2%° Nga Hapl o Himatangi have a distinct grievance concerning

Te Wharangi.?0!

In 1858, Ihakara Tukumaru offered to sell Te Awahou—some 30,000 to

37,000 acres at the mouth of the Manawatl, encompassing the site of

198
199
200

201

8715890

Ngati Apa (North Island) Claims Settlement Act 2010.

2022 Concessions at [13], limbs (f) and (g); see the Crown Concessions section above.

Nga Tapaetanga Whakakopani on behalf of Ngati Whakatere ki te Tonga (Wai 1640)
(19 December 2025) Wai 2200, #3.3.111 [Ngati Whakatere Submissions] at [4.3]-[4.8];
Closing submissions on behalf of Nga Hapl o Kererd (Wai 1944) (19 o Tthema 2025) Wai
2200, #3.3.114 [Nga Hapi o Kererii Submissions] at [4.13]—[4.16]; Ngati Parewahawaha
and Ngati Manomano Submissions at [214]-[216].

Himatangi Submissions at [223]-[232].
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modern Foxton—to the Crown. In a public letter of August 1858, he framed
the sale as conditional on the owners carefully securing for themselves such
land for cultivation as they might require. Other rangatira, led by Neépia

Taratoa, opposed the sale.

Taratoa’s warning of 1849 concerning Omarupapako had not lapsed. In a
letter to McLean in 1857, he repeated it—“be cautious, lest you stoop over
the lands that are being protected by me, and by all the tribe”.292 At Te
Awahou in 1858 and 1859, the purchase boundary was adjusted so that

Omarupapako was not included.?%

At a hui on 10 November 1858 involving about 150 Maori, Taratoa did not
present any open opposition—the Crown’s agent William Searancke records
that all present believed Taratoa had consented. Taratoa left quietly that
evening. However, the next morning, Searancke heard that Taratoa was
sending people across the block to mark out his own and his supporters’
claims. Searancke proceeded regardless: the first deed was signed on
12 November 1858 by Searancke and by lhakara Tukumaru and 66 others,
with £400 paid immediately and the outstanding £2,100 made contingent
on the “portions of the block to be reserved” being ‘arranged’ and ‘approved
by Mr Searancke’—although the deed made no mention of where those
reserves might be located or what their boundaries might be. Husbands
observes this went against established government practice requiring that
reserves be agreed and marked off before a deed of purchase was signed—

the practice McLean had followed at Rangitikei-Turakina.?%

202

203

204

Népia Taratoa to Donald Mclean, 28 August 1857, printed in Te Karere Maori (Maori
Messenger), 15 October 1857, cited in Anderson, Green and Chase at 186.

William Searancke to Donald MclLean, 15 November 1858, 1861 C-1 at 283, which reports
Népia Taratoa sending people ‘over the whole Block marking out his own and friends’
claims,” and Searancke’s confrontation with him; William Searancke to Donald MclLean, 5
February 1859, ATL MS-Papers-0032-0565; and Parakaia Te Pouepa’s recollection in the
Wellington Independent (Wellington, 26 March 1868) at 5: ‘One of the boundaries
encroached upon our land, taking in the Omarupapaka bush. Nepia’s boundary extended
from Omarupapako to the sea..’. Omarupapako was named at the 1849 hui itself—Te
Ahukarami’s speech in the McLean Report: ‘Omurapapuko is the cause of this long talk ...
Mr McLean, the boundary is Rangitikei,—a boundary formed or made by God.’

Husbands Maori Aspirations at 25; Anderson, Green and Chase at 186—191. The 30,000-to-
37,000-acre range reflects the sources, which differ. The account of the 10 November 1858
hui is that of William Searancke to Donald McLean, 15 November 1858, 1861 C-1 at 283.
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168. A second deed followed on 14 May 1859, after a further large hui. This time

Népia Taratoa and Parakaia Te Pouepa—who had opposed the first
transaction—were among its signatories. It was this deed that defined the
reserves, together with a 1,960-acre area covering the rights of three men
who had refused the purchase money. Little was recorded of the
negotiations that preceded either deed, and nothing is known of the
discussions that preceded the second, or of when and why the initial
opposition ended; the record does include accounts—all given in Native
Land Court proceedings and reported years later—of Taratoa signalling a
level of consent to lhakara Tukumaru. Samuel Williams described Taratoa
rising, spreading his arms, and telling Tukumaru: “My son, lhakara! you have
your desire, eat your portion.”2% Parakaia Te Pouepa gave a similar account,
adding that Taratoa repeated the gesture to the east and north, towards
Ahuaturanga and Rangitikei-Turakina, indicating that “Rangitane and
Ngatiapa had received theirs”, and that “[i]t was symbolical of a barrier
raised between Ngatiraukawa sellers and non-sellers”.?°¢ The accounts do
not establish when Taratoa’s statement was made; in particular, it is not

known whether it preceded the first deed or followed the second.
169. Three matters arise in relation to Te Awahou:
169.1 the adequacy of the reserves;

169.2 a challenge to the validity of the sale by Ngati Parewahawaha and

Ngati Manomano; and
169.3 Nga Hapl o Himatangi’s grievance regarding Te Wharangi.

Reserves

170. The Crown acknowledges that the 1859 deeds fall to be measured against
the Crown’s own contemporaneous standards. Two months before the first
deed was signed, McLean (now the Chief Land Purchase Commissioner) had

instructed Searancke of “the necessity for having reserves of sufficient

205 Husbands Maori Aspirations at 25-26; Anderson, Green and Chase at 187-189 and 191.
206 Evening Post, 23 March 1868 at 2, and Wellington Independent, 26 March 1868 at 5, both
as cited in Anderson, Green and Chase at 191.
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extent for the present and future requirements of the natives themselves

set apart in the blocks now under negotiation in your district.

7207

The reserves actually defined were small and scattered. The land reserved

comprised, in substance, four parcels totalling approximately 91 acres:

171.1

171.2

171.3

A 36-acre township reserve at Te Awahou, lacking river access, was
set aside for lhakara Tukumaru and Kereopa Ngatahuna—reflecting
Ihakara’s wish to live close by the Europeans and share in the

commercial benefits he saw as coming with settlement.

Burial grounds at Moutoa (20 acres) and Whakawehi (34 acres)

were retained, and were the only reserves vested communally.

Népia Taratoa kept the kainga he had fenced at Te Awahou, shown
on the survey plan as a kainga reserve of slightly more than half an

acre.208

Additionally, and distinct from the reserves, the transaction also provided

certain rights of repurchase:

172.1

172.2

172.3

Népia Taratoa and Kereopa Ngatahuna received pre-emptive rights
to buy sections at Te Awahou township “for five pounds per quarter
acre” —sections surveyed at 1 acre 1 rood 5 perches and 2 roods 2

perches respectively.

Te Wirihana received the right to buy back a five-acre kainga at

Moutoa.

After the deed was signed, a further 16 acres abutting the township
reserve was set aside for repurchase by lhakara, and a section of

just over an acre for ‘Natives’.

207 ‘The Chief Commissioner to Mr Commissioner Searancke’, 10 September 1858, in H Hanson
Turton (ed) An Epitome of Official Documents Relative to Native Affairs and Land Purchases
in the North Island of New Zealand (Government Printer, Wellington, 1883) at D 30; 30
June 2026 memorandum at [5].

208 Husbands Maori Aspirations at 26 (Table 3.1) and 28-29. The surveyed areas are those
shown on Stewart’s ‘Plan of the Awahou Block of Land Manawatu’: Husbands Maori
Aspirations at 29.
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The rights of repurchase were not reserves: the land passed to the Crown
with the block, and what the named rangatira held was an option to buy

portions of it back, at a price.?®

The deed also recorded two gifts by the vendors, their boundaries pointed
out by Ihakara before the sale: 197 acres to the children of the settler
Thomas Uppadine Cook and Te Akau Meretini of Ngati Kikopiri, and 91 acres
to the Presbyterian missionary James Duncan, for himself, his wife and four
children. The comparison those gifts invite is stark: the missionary’s grant
alone equalled the whole of the land reserved to Maori, and both the Cook
and Duncan blocks enjoyed the river and wharf access the township reserve

lacked.?10

Finally, the deed cut out of the purchase a band of land, surveyed at 1,960
acres, running from Te Awahou township to Karikari, to encapsulate the
claims of Te Peina, Wereta Te Waha, and Horima, who remained opposed to
the purchase and had refused their share of the payment. Even counting this
area, the areas reserved or withheld for Maori amounted to no more than

seven per cent of a block of some 30,000 to 37,000 acres.?!!

The deed did not reserve cultivations at Iwitekai, Parikawau, Taupunga and
Tahumataroa, lying along the river between the two burial grounds, and the
church built by Ngati Whakatere at Moutoa in 1856 under Henare Te

Herekau.212

When Te Herekau appealed to the Government in February 1861 to enlarge
the Whakawehi burial reserve, Searancke’s response was the suggestion
that Ngati Whakatere be permitted to repurchase up to 50 acres adjoining
the reserve—a repurchase that does not appear ever to have taken place.
The claim of Te Herekau’s relations to land they had fenced at Iwitekai—one

of the unreserved cultivations—was dismissed as ‘indefensible’.?13

209 Husbands Maori Aspirations at 26 (Tables 3.2 and 3.3), 28 and 29.
210 At 26 (Table 3.5), 28 and 31.
211 Husbands Maori Aspirations at 26 (Table 3.4), 28 and 54; 30 June 2026 memorandum at

[5].

212 Husbands Maori Aspirations at 30—31; for Henare Te Herekau, Wai 2200, #K017 at [16].
213 William Searancke to the Chief Commissioner, 1 February 1861, 1861 C-1, No 78 at 301-
302.
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Nor were the reserves or areas carved out from the sale protected. The
1,960-acre non-sellers’ area was purchased by the Crown at the end of 1864,
save for 88 acres retained by Parakaia Te Pouepa—itself substantially sold
within ten years of its 1867 grant. Within ten years of the purchase, 99.5%
of the reserved land had been alienated. By the first decade of the twentieth
century almost all of the township reserve had passed into private
ownership. Today only the two burial reserves and some 2.4 acres of
additional reserve—0.15% of the original block—remain. Their church at
Moutoa, for which they petitioned repeatedly from 1876, did not receive

title until April 1953—almost a century after it was built.?%*

The Crown recognises that the Te Awahou purchase has given rise to a major
grievance for Ngati Whakatere and for Nga Hapi o Kerera, hap living in the
Te Awahou area in the 1850s and today. The Crown acknowledges their
observation that the approach of vesting reserves in individual rangatira
‘undermined communal rangatiratanga’, and that whole hapu were left
“effectively landless within their own 0kaip6”.?'> The Crown’s recent
concession in respect of the Te Awahou block is intended to meet Ngati

Whakatere and Nga Hapu o Kererl’s grievance.?®

The Crown has not conceded a breach in respect of the conduct of the Te
Awahou purchase itself. The evidential record of the purchase discussions is
thin and nothing is known of the discussions preceding the second deed. It
is apparent that Népia Taratoa provided his consent to the transaction
because his signature appears on the second deed. However, the available
evidence surrounding the giving of his consent was given years later and
does not describe the events leading to his decision. In these circumstances
the Crown does not consider that a further concession is available or

appropriate.

214  Husbands Maori Aspirations at 34 and 38—41; 30 June 2026 memorandum at [6].

215 Nga Hapl o Kererd Submissions at [4.13] and [4.15]—-[4.16]. Ngati Whakatere Submissions
at [4.8].

216 30 June 2026 memorandum at [7]-[8].
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Validity of the sale

181.

182.

183.

Ngati Parewahawaha and Ngati Manomano advance five reasons why the
purchase was contrary to the Treaty and, in part, “contrary to the legal

requirements for a valid sale”:%'7

181.1 The purchase should not have been attempted when a tribal hui of
leading rangatira had agreed the land was reserved from sale and
placed under Taratoa to hold, and Taratoa had not agreed to

release it.
181.2 Taratoa did not sign the sale deed.

181.3 If the absence of a signature from Taratoa is not treated as
conclusive, then support across the six hui relating to the sale was

in any event inadequate.
181.4 Ownership was not determined ahead of the negotiations.
181.5 Price, boundaries, and reserves were not agreed.

It is submitted that, in this forum, the Crown’s conduct falls to be assessed
against the principles of the Treaty, not against the legal elements of a valid
contract of sale. Accordingly, the Crown’s submissions engage with the

substance of the complaint on a Treaty principles footing.

As to the substance, the documentary record of the negotiations is thin.
What it does show is not all one way: Searancke, as the Crown’s agent,
signed the first deed in the face of Taratoa’s apparent refusal of assent.
However, Taratoa appears at some point to have acquiesced in |hakara
selling his own portion, and six months later Taratoa and Parakaia Te Pouepa
signed the second deed, which defined the reserves. On the basis of the
record, the Crown does not concede that the sale itself was effected in
breach of the Treaty. The conceded breach concerns the reserves and the
area carved out for non-sellers—and the Crown accepts that the burden of

the transaction’s shortcomings fell heavily on those who had opposed it.?!8

217

218

8715890

Ngati Parewahawaha and Ngati Manomano Submissions at [215.1]-[215.5]; see also [214]
and [216].
See Anderson, Green and Chase at 187-189 and 191; Husbands Maori Aspirations at 25.
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Te Wharangi

184.

185.

186.

Nga Hapl o Himatangi advance a distinct grievance concerning Te Wharangi
at the mouth of the Manawati River. They say that in 1856 the Crown took
a formal ten-year lease of the ferry site, buildings and adjacent land there,
on terms that the property would revert to Maori at the end of the lease.
After the lease expired, the Crown treated Te Wharangi as having been
absorbed into the Te Awahou purchase. Nga Hapi o Himatangi claim that
the Crown wrongly maintained this position in the face of petition and

protest from 1878 to 1896.2%°

The Crown submits that, on the historical record, the better view is that
Te Wharangi was included in the Te Awahou purchase, and the evidence
does not establish that the site was to be excluded. The Crown’s submission
rests, first, on the terms of the instruments themselves, and, second, on the

conduct of all parties in the two decades that followed.
In terms of the lease:

186.1 It was executed on 22 December 1855, to commence on 1 January
1856 for a term of ten years. MclLean acted for the Crown; 14

lessors signed, with Népia Taratoa’s name the first among them.?2°

186.2 The subject matter was confined: “the ferry and the wooden house
now standing, and a piece of land there at Te Wharangi” were given
up “for the ten years, for a sum of £500”.2%! The area of the piece

of land was not stipulated.???

186.3 The lease’s provisions as to what would happen at the end of the
term were correspondingly confined. At the end of the ten years “a

house similar to that now standing at Te Wharangi, and all the

219 Himatangi Submissions at [223]-[232].

220 Deed of lease, 22 December 1855 (‘Manawatu Ferry (Ten Years’ Lease), Manawatu
District’): H Hanson Turton Maori Deeds of Land Purchases in the North Island of New
Zealand (Government Printer, Wellington, 1878) [Turton Maori Deeds] vol 2 at 172-173;
Alexander Ownership and Control of Inland Waterways within Porirua ki Manawatd Inquiry
District (Wai 2200, #A217, June 2019) [Alexander] at 47 and Supporting Papers #1373—
1374; Patete Tu Te Manawaroa Oral and Traditional Historical Report (Wai 2200, #A226,
February 2021) [Patete] at 378—379 (setting out the te reo Maori text and the signature
list, in which Taratoa Nepia’s name appears first).

221 Alexander at 47, quoting the English translation of the lease.

222 At 47 (‘Thessize of ‘the piece of land there at Te Wharangi’ was not referred to in the lease’).
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fencing, are to revert to us”; and if new buildings were erected, the
lessors would pay for them “that they may become our property in
case we should wish the ferry to revert to us at the end of the ten

years”.

As such, the submission that the lease was made “with clear terms that the

property would revert to Maori at the end of the lease”??3 overstates what

the instrument provides. The provisions were concerned with buildings,

fencing and the ferry undertaking, not with title to the land as such. A lease

presupposes that the land reverts to its owner on expiry and, as might be

expected, the lease does not say anything about whether the land might be

sold in the meantime. Even the return of the ferry itself was framed as

contingent on the lessors’ wish and on payment for new buildings. Nothing

in the lease suggests that the land would be carved out from any future sale.

In terms of the purchase deeds:

188.1

188.2

The first Te Awahou deed, dated 12 November 1858, recorded the
vendors’ ‘binding consent’ ‘entirely to surrender’ the block, whose
river boundary was described as running from Pakengahau “then
down the Manawatu River to its mouth, where it turns and follows
the coast line”.??* On the face of the deed, the land at the river
mouth—including the leased ferry site—lay within the area
conveyed. The purchase was made subject to reserves yet to be

defined.

Definition of the reserves was done by the second deed, of May
1859, which described the several reserves in the Te Awahou block
not included in the purchase. Te Wharangi was not among them.
Népia Taratoa—the principal lessor under the 1855 lease—was
himself a signatory to the second deed, which dealt expressly with

his own retained interests elsewhere in the block.?%* If the common

223  Himatangi Submissions at [223].

224 Te Awahou Purchase Deed No 1, 12 November 1858: Turton Maori Deeds vol 2 at 173-174;
Alexander at 48 and Supporting Papers #1374-1375.

225 Alexander at 48; Patete at 379. The May 1859 deed also dealt expressly with Népia
Taratoa’s own retained interests, describing one reserve as the land ‘within his fence is for
him still’: Alexander at 48.
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understanding had been that Te Wharangi was to remain in Maori
ownership, the May 1859 deed was the instrument in which that
exclusion fell to be recorded, and Népia Taratoa was the person

best placed to insist upon it.

The silence of the deeds as to Te Wharangi accordingly does not assist the
claimants. Within a conveyance by described boundaries, made expressly
subject to a schedule of excepted reserves, silence is not neutral. Land lying
within the boundaries not carved out by way of an exception passed with

the purchase.

The Crown’s dealings with the site after the purchase are consistent with an
understanding that the land had passed. In October 1867, the
Superintendent of Wellington received a recommendation that land at the
mouth of the river at Wharangi be set aside as a ferry site; the provincial
surveyor, John Stewart, identified an area of “83 acres 2 roods 20 perches
(rural Section 473, Township of Foxton)” and described it as a government
reserve which had not yet been set aside for any special purpose.??® From at
least 1870, the site was occupied by the Foxton port pilot station and signal

station.??’

The documentary record contains no objection to any of this at the time. The
first documented correspondence raising the ferry site is the letter of Népia
Taratoa and Winiata Taratoa to the Premier of 22 August 1878 —twelve
years after the lease expired and nearly twenty years after the first deed—
and that letter requested no particular action and was not followed up.??®
The Népia Taratoa who wrote this letter in 1878 was the son of the principal
lessor of the same name, who had died in 1863, before the lease had run its

term.??° The active campaign—the requests of September and December

226 Bassett and Kay Porirua ki Manawatd Inquiry District: Public Works Issues (Wai 2200,
#A211, November 2018) at 62—63.

227 Kereama and Scott-Melton Ngati Raukawa and the Manawati River (Wai 2200, #A238, 28
April 2023) at 373; and see the telegram of William Searancke, 26 February 1881 (‘the land
still occupied as a pilot station’), quoted in Alexander at 50.

228 Neépia Taratoa and Winiata Taratoa, Motuiti, to Premier, 22 August 1878, Justice Head
Office file 1896/1324; Alexander at 48 and Supporting Papers #168—169.

229 G HScholefield (ed) A Dictionary of New Zealand Biography (Department of Internal Affairs,
Wellington, 1940) vol 2 at 368. The Resident Magistrate in 1881 recorded hearsay that the
elder Taratoa had died ‘about ten years previously’: Alexander at 52. The weight of the
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193.
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1880 for the return of the site and for fifteen years’ back-rent of £750, and
the notice of February 1881 by Népia Taratoa, Hare Réweti and 83 others of
Ngati Parewahawaha requiring the Foxton port pilot to vacate the signal
station—dates from September 1880 onward.?3°?3! The claimants’
submission that Népia Taratoa (senior) “first challenged the Crown’s
position”23? does not cite any record of such a challenge, and none appears

in the record.

When the matter was raised, the Crown inquired into it on two occasions.
Alexander McDonald’s report of November 1880 recorded the recollection
of Ihakara Tukumaru, the principal vendor, that at the time of the sale
Te Wharangi was already the subject of the lease and “had been already
dealt with and was not, or ought not to have been, included in the Awahou
Purchase”, together with Stewart’s statement that “he was not told to
exclude Te Wharangi when he made the survey of Awahou for the purposes

of the Purchase”.?33

Following the February 1881 notice requiring the port pilot to vacate the
signal station, the Native Minister met Népia Taratoa (the son) and Wereta
Kimata, promised a full inquiry, and on that basis the eviction notice was
withdrawn. The Resident Magistrate then conducted the inquiry at Foxton
in March 1881, producing the deed and plan and canvassing the surviving

participants on both sides.?3*

The recollections gathered were not one-sided:

194.1 Searancke, the Land Purchase Commissioner who drew the deed,

stated that “[t]he Awahou deed as drawn up by me and read out to

record, including the sequence of events preceding the Rangitikei-Manawatl purchase,
supports 1863.

230 Neépia Taratoa and others to Native Minister, 17 September 1880, 21 December 1880 and
24 January 1881, Justice Head Office file 1896/1324; Alexander at 48—49 and Supporting
Papers #170-179.

231 Telegrams, Resident Magistrate, Marton, to Under-Secretary, Native Department, 12—-15
February 1881, Justice Head Office file 1896/1324; Alexander at 49 and Supporting Papers
#181-192.

232 Himatangi Submissions at [224].

233 A McDonald to Under-Secretary, Native Department, 14 November 1880, on cover sheet
to file NO 1880/3508, quoted in Alexander at 48 (Supporting Papers #174).

234  File note by Native Minister, 18 February 1881, Justice Head Office file 1896/1324;
Alexander at 49-50 and Supporting Papers #193.
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194.3

194.4

194.5
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the Natives is clear in reference to the land sold and reserves
made”, that the leased land “was at that time believed to be fully
absorbed by the deed of sale” and was included in the sale “and so
understood by Nepia Taratoa, and lhakara Tuku[mar]u”, and he

denied a conversation at Otaki attributed to him.23>

Stewart and the surveyor Morgan Carkeek “state[d] positively that

it was intended the Purchase would cover Te Wharangi”.

Ihakara Tukumaru’s widow said that her late husband had told her
that the site was to be included in the sale. His brother Hereopa

said that it was not.23°

For his part, Népia Taratoa (the son of the principal lessor of the
same name) maintained his account of an assurance and denied
that the mark on the 1858 deed attributed to him was his—he had,

he said, always signed his name and never made a mark.?%’

The Resident Magistrate recorded his own caution as to the Otaki
account, the evidence of the attesting witness Alexander Gray, and

the results of an examination of the original deed.?3?

The claimants’ contention is that “[t]he Crown preferred the retrospective

claims of its surveyor over the clear evidence and testimony of the Maori

parties who had negotiated both the lease and the sale”.?3° However, all of

the 1880-1881 recollections were retrospective, on both sides; and the

officials did not rely on the surveyor’s account alone—they tested

Searancke’s recollection against the claim made about it, examined the

original deed, gave the claimants a formal right of reply, and heard their

Telegram, William Searancke, Cambridge, to Native Minister, 26 February 1881, Justice
Head Office file 1896/1324, quoted in Alexander at 50 (Supporting Papers #196-197).
Resident Magistrate, Marton, to Native Minister, 11 March 1881, quoted in Alexander at

Rangitikei Advocate, 15 March 1881 at 2, as cited in Anderson, Green and Chase at 732.

Alexander at 50-52. The Under-Secretary for Crown Lands examined the original deed and
confirmed that the name was supported by a mark and that eight persons had witnessed
the signatures: Alexander at 51 (Supporting Papers #201-202).

195.
witnesses.

235

236

51-52.

237

238

239 Himatangi Submissions at [225].
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196. The Crown acknowledges that the petitions and inquiries that followed have
maintained the grievance across generations and that the grievance is
sincerely held today. However, the Crown respectfully submits that there is

no reason to depart from the conclusions reached by the Resident
Magistrate on the matter in 1881: that Te Wharangi had been included in

the Awahou purchase, and that the mark on the 1858 deed was that of Népia

Taratoa senior, whose signature during his lifetime was alone required, so

that no signature of the son was needed.?%°

TE AHUATURANGA

197. The Crown’s purchase of the Te Ahuaturanga block from Rangitane was
negotiated from 1858 and completed in July 1864. The purchase is the
subject of submissions by Ngati Kauwhata, Ngati Wehi Wehi, and Nga Hapu
o Himatangi, as well as being addressed in the generic closing submissions.
Because Ngati Kauwhata and Ngati Wehi Wehi’s respective submissions
have substantially the same account, this section of the Crown’s submissions

responds to them together.?#

198. The Te Ahuaturanga block lay in the upper Manawatl, west of the
Manawatu Gorge. The block was estimated at a quarter of a million acres. It
took in the Pohangina Valley across to the eastern banks of the upper Oroua
River, together with a large area south of the Pohangina’s confluence with
the Manawatu, stretching from the Tararua Range towards the lower

reaches of the Oroua.?*?

199. The extent of Ngati Raukawa and affiliated groups’ interests in and to the
west of the block was contested and they were initially reluctant to sell. In
early 1858, Te Hirawanu of Rangitane apparently raised the prospect of a
sale with Népia Taratoa. Taratoa told him that the matter ‘rests with

Ngatiraukawa’. Te Hirawanu is said to have then travelled to Auckland and

240 ‘Enquiry into the Pilot Station difficulty’, Manawatu Herald, 18 February 1881 at 2, and
Evening Post, 24 March 1881, both as cited in Anderson, Green and Chase at 732-733.

241 Ngati Kauwhata Wai 784 and Wai 972 Submissions at [48]—[51], [166], [178], [195], [199]
and [242]; Ngati Kauwhata Wai 1461 and Wai 1660 Submissions at [88]-[94]; Ngati Wehi
Wehi Submissions at [87]; Himatangi Submissions at [161]-[164]; Claimants’ Submissions
at [111] and [478].

242  Husbands Maori Aspirations at 195.
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offered the block to McLean for a down payment.?*3 On the account given
by Ngati Raukawa at the Himatangi hearings, McLean insisted that Ngati
Raukawa’s consent be obtained before he would consider the offer.

Rangitane gave a different account of his reasons.?**

James Grindell reported that the land was then offered for sale by
Te Hirawanu in June 1858.2%° Hoani Meihana of Rangitane acknowledged
that Ngati Raukawa had to assent to the sale of Te Ahuaturanga.?*® He wrote

to the groups with interests, including Ngati Raukawa, Ngati Kauwhata and

The proposal was approved by Ngati Raukawa in August 1858. The primary

record is Searancke’s report of 27 September 1858:

201.1 Searancke reached Manawatu on 19 August 1858 and travelled up
the river with Népia Taratoa, Ihakara Tukumaru and about forty

chiefs and principal men of Ngati Raukawa to Te Hirawanu’s

201.2 At a large hui attended also by Te Upokoiri, Ngati Apa, Ngati
Motuahi and Rangitane, the upper Manawatl was, in Searancke’s
words, “formally returned” to Te Hirawanu by Ngati Raukawa, Ngati
Wehi Wehi and Ngati Whakatere, “they fully consenting to his
selling the whole of it to the Government”. Searancke recorded

Népia Taratoa, whom he described as the chief of Ngati Raukawa,

McBurney Tdmatanui Incorporated Society Oral and Traditional History Report (Wai 2200,
#A204, 22 January 2018) [McBurney Tamatanui] at 470, referring to the evidence of
Parakaia Te Pouepa, 16 March 1868, Otaki Minute Book 1C at 243.

Anderson, Green and Chase at 179, recording the competing accounts given in the 1868

‘Journal of James Grindell, Interpreter, N.L.P.D., from June 1st to July 31st, 1858, 1861 C-

Richard Boast Ngati Raukawa: Custom, Colonisation and the Crown, 1820-1900 (Wai 2200,
#A215, 5 December 2018) [Boast] at 230; McBurney Tumatanui at 470.

McBurney Tamatanui at 470, drawing on the evidence of Parakaia Te Pouepa, Himatangi
investigation, 16 March 1868, Otaki MB 1C at 243. Anderson, Green and Chase address the
same sequence at 181-182 (also giving the identification ‘Ngati lhiihi [Ngati Wehi Wehi]’).

200.
‘Ngati lhiihi’ (Ngati Wehi Wehi).?*
201.
kainga.248

243
244

Himatangi investigation.
245

1 at 277; Husbands Maori Aspirations at 195.
246
247
248

William Searancke to the Chief Commissioner, 27 September 1858, 1861 C-1 at 280;
Husbands Maori Aspirations at 195.
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201.3
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as “more particularly wishing him to complete the sale of this land

at once” .24

Ngati Kauwhata are not named in Searancke’s account of the

meeting.?*? It is apparent that they opposed the sale.

The objection of Ngati Kauwhata changed the transaction. In the result, the

Crown did not take the Oroua as its western boundary, and the land east of

the river stayed out of the purchase:

202.1

202.2

202.3

202.4

Grindell recorded that he ‘was anxious to have the Oroua river as a
western boundary, but it could not then be arranged as the
Ngatiraukawa have claims east of that river’.?> Ngati Kauwhata had
kainga and cultivations on the eastern side of the Oroua, including

pa at Whitianga and Kai lwi.2>2

After meetings with Ngati Kauwhata and Rangitane at Te Awahuri
and at Te Hirawanu’s kainga in September and October 1858,
Searancke agreed to exclude the lower part of the Oroua from the

purchase.?>3

Ngati Kauwhata and Hoani Meihana understood the Taonui Stream
to be ‘the natural boundary’ of the purchase area. Searancke and
Te Hirawanu, however, agreed a western boundary that was not
‘defined by any natural features’ but divided the country in a series

of straight lines.?>

On his survey plan, Stewart called the excluded area between that

boundary and the Oroua River the ‘Oroua Block’ and estimated it at

249  William Searancke to the Chief Commissioner, 27 September 1858, 1861 C-1 at 280.

250 William Searancke to the Chief Commissioner, 27 September 1858, 1861 C-1 at 280.

251 Journal of James Grindell, 1861 C-1 at 277. Grindell’s journal attributes the obstacle to
‘Ngatiraukawa’ claims generally; the evidence in the 1868 Himatangi investigation
identifies the objectors as Ngati Kauwhata and Ngati Te lhiihi: Boast at 229-231; Husbands
Maori Aspirations at 195.

252  Otaki Minute Book 1A at 204, cited in Husbands Maori Aspirations at 195.

253  William Searancke to the Chief Commissioner, 27 September 1858, 1861 C-1 at 280;
Husbands Maori Aspirations at 195.

254 Otaki Minute Book 1A at 213 and William Searancke to the Chief Commissioner, 27
September 1858, 1861 C-1 at 280, both cited in Husbands Maori Aspirations at 195.
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20,000 acres.?>> On 12 November 1858, Searancke reported the

land ‘cut off’ from the purchase ‘as a distinct purchase’ to be

negotiated separately with Ngati Kauwhata and Rangitane.?>®

The objection thus secured an exclusion from the purchase, though not the

boundary Ngati Kauwhata had intended.

On 12 November 1858, Searancke reported that he had offered Te Hirawanu
£5,000, payable in instalments, for the block as now delimited, and that Te
Hirawanu had at once declined. Te Hirawanu wanted the land surveyed first
and sold by the acre, relying on a promise he said had been made to him in
Auckland. Searancke would not deal on those terms and suspended
negotiations.?” The outbreak of war in Taranaki in March 1860 then delayed

the transaction for several years.2>®

On 23 July 1864, the deed of cession was eventually executed. Hearn records
143 sellers, drawn from Rangitane, Ngati Kauwhata and Ngai Tumokai, and
a price of £12,000. Featherston completed the purchase and granted
Rangitane the reserves that had been agreed by Searancke and surveyed by

Stewart.?>°

What became of the excluded land?

206.

The events that followed concern two areas of land, and it is helpful to

identify them at the outset:

206.1 Thefirstis the land excluded from the purchase at Ngati Kauwhata’s
insistence: the more than 20,000-acre strip between the purchase
boundary and the Oroua River. Officials called it the ‘Oroua block’,
and its occupants the ‘Oroua Reserve’. Its occupants understood

the reserve to run east as far as the Taonui Stream, a difference that

255 Husbands Maori Aspirations at 196, citing ‘Plan Shewing the Ahuaturanga or Upper
Manawatu, the Oroua, and the Awa Hou Blocks’, Archives New Zealand, AAFV 997 Box 122.

256 William Searancke to the Chief Commissioner, 12 November 1858, 1861 C-1 at 282;
Husbands Maori Aspirations at 198.

257 William Searancke to the Chief Commissioner, 12 November 1858, 1861 C-1 at 282;
Husbands Maori Aspirations at 196.

258 Husbands Maori Aspirations at 196.

259 Hearn at 167 (the deed was dated 23 July 1864 and signed by Featherston at Manawati on
18 August 1864); Husbands Maori Aspirations at 196, citing the Te Ahuaturanga or Upper
Manawatu Deed, Archives New Zealand, ABWN W5279 8102 Box 319.
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becomes material below. When the Native Land Court investigated
its title in 1873, the Court called the block ‘Aorangi’, and it is by that

name that its later history is known.260

206.2 The secondis the narrower strip between the surveyed straight line
and the Taonui Stream, which was the watercourse Ngati Kauwhata
and Hoani Meihana had understood would mark the boundary.
That land went the other way: it was included in the purchase and
passed to the Crown under the deed. Its return, under the name

Taonui-Ahuaturanga, is a later part of the story.?¢!

At a hui on 6 December 1865 at Puketotara, Te Kooro Te One (of Ngati
Kauwhata and Ngati Wehi Wehi) and Hoani Meihana (of Rangitane) met with
Featherston. Te Kooro Te One and Hoani Meihana described the Oroua
land—the excluded strip which, on their understanding, ran east from the
river to the Taonui—not as a block available for purchase but as a reserve
that should remain permanently with its Maori owners. Te Kooro said he
would “never consent” to its sale. Hoani Meihana said “the land on the
eastern side of the Oroua River” must be kept “as a reserve for our children,

and for their children after them”. 262

In December 1866, the Crown completed the Rangitikei-Manawatu
purchase. The Oroua land was then the only unsold Maori land between the
Turakina and Manawatu Rivers. MclLean later described the block to
Superintendent Fitzherbert as “exceedingly valuable from its position and

from the timber upon it”.263

In 1870, members of Ngati Kauwhata and Rangitane held a rlinanga at Te
Awahuri and agreed a division of the Oroua land between the two tribes: the
larger upper portion, estimated at 15,000 acres, to Ngati Kauwhata, and the
lower part, of about 5,000 acres, to Rangitane. The block they divided was

the block as the deed had bounded it—Stewart’s 20,000 acres. Testifying in

260 Husbands Maori Aspirations at 191.

261 At 191 and 195.

262 At 191.

263 Husbands Maori Aspirations at 198, citing the telegram from Donald MclLean to William
Fitzherbert, 26 January 1872, MA 13/75A at 450-451.
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1873, Te Kooro Te One said the division had been made “deliberately ... with

love and affection for one another” and with “no ill feeling” .25

In February 1872, before the division came to the Native Land Court, the
Crown itself changed the block’s inland boundary. Mclean, as Native
Minister, agreed that the boundary should be moved from Stewart’s
surveyed line to the Taonui Stream. He told the surveyor Carkeek that the
Taonui would ‘be preferable’ to the unmarked line, and that it would
facilitate ‘the acquisition of [the] adjacent land’. The extension was
approved and surveyed by the colonial government. Its effect, if carried
through, was to enlarge the Maori-held block by restoring the strip that had

passed to the Crown under the deed.?%°

In March 1873, the block—with the Taonui boundary—was brought before
the Native Land Court for title investigation and partition. At that point, the
Court called it the Aorangi block. The hearing was contested on two distinct

fronts:

211.1 The first concerned shares. The 1870 division was challenged by
objectors from Ngati Apa and by members of Rangitane. Hoani
Meihana accepted that the block should be divided but said the
rinanga decision could not stand because “all the people interested
were not present and therefore did not agree”—Ngati Tauira, the
hapl of Ngati Apa and Rangitane occupying land along the Oroua,
had not been party to it. He proposed a division into three.
Overnight, the three parties reached agreement, which Hoani
Meihana announced and Te Kooro Te One read to the Court. In
reaching it, Tapa Te Whata and Te Kooro, intent on agreement so
‘that our disputings should cease,’ gave up almost half of their
tribe’s land. On 22 March 1873 the Court divided the block into
three parts: Upper Aorangi (7,526 acres) to Ngati Kauwhata, Middle
Aorangi (7,000 acres) to Ngati Tauira, and Lower Aorangi (4,923

264
265

10409113

Husbands Maori Aspirations at 199, citing Otaki Minute Book 1A at 211-212.
Husbands Maori Aspirations at 219, citing Donald McLean to Morgan Carkeek, 3 February
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acres) to Rangitane.?% Against the 15,000 acres agreed in 1870, this

was a reduction for Ngati Kauwhata of some 7,474 acres.?%’

211.2 The second concerned the boundary. The Wellington Provincial
Government objected to the Taonui boundary, maintaining that the
block’s inland boundary should be as the Deed of Purchase defined
it. Hoani Meihana protested that the Taonui boundary had been
agreed by both the Native Minister and the Native Secretary, and
surveyed. The difficulty was jurisdictional: the strip between the
surveyed line and the Taonui Stream was Crown land, native title
over it having been extinguished by the purchase, and a ministerial
agreement could not revest it. It could be returned to Maori tenure
only by an Act of Parliament. The Court accordingly restricted its

orders to the boundaries set out in the deed.2%8

On 31 May 1873, in the aftermath of the hearing, Hoani Meihana reiterated
his position on the Oroua land in a letter to Superintendent Fitzherbert: “I
will never consent to the sale of this piece ... it must be left for the

maintenance of ourselves and our children.”26°

The 1873 division did not go unchallenged. In August 1873, Ngati Apa applied
for a rehearing. An Order-in-Council granting it was signed on 29 September
1877, and the rehearing commenced at Palmerston North on 22 March
1878.279 The Court confirmed the division ‘as arrived at by the natives
themselves’ as ‘conclusive’. Its only alterations were to separate out two
small blocks, Aorangi 1A (98 acres) and 1B (2 acres). The remainder of Upper

Aorangi was awarded, on 30 March 1878, to 67 named individuals.?’* It is

266

267

268

269

270

271

Anderson, Green and Chase at 608-609, citing Otaki MB 1A at 205-212 and 233; Husbands
Maori Aspirations at 199; McBurney Timatanui at 469 and 733 for Ngati Tauira’s affiliation
and occupation.

Ngati Kauwhata Wai 784 and Wai 972 Submissions at [166] and [242]; Ngati Kauwhata Wai
1461 and Wai 1660 Submissions at [226].

Husbands Maori Aspirations at 199 and 219, citing Otaki Minute Book 1A at 205 and 213-
214.

Hoani Meihana Te Rangiotu to William Fitzherbert, 31 May 1873, MA 13/75B at 83-84;
Husbands Maori Aspirations at 198-199.

Anderson, Green and Chase at 609, citing New Zealand Gazette, 4 October 1877, No 83 at
995, and Otaki Minute Book 3 at 158—190.

Anderson, Green and Chase at 611, citing the Judgment and Award, 28 and 30 March 1878,
Otaki Minute Book 3 at 182—183, and New Zealand Gazette, 23 November 1878, No 116 at
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this list of 67 owners, rather than the tribe, in which Ngati Kauwhata’s land

was vested.

The return of the strip between the surveyed line and the Taonui Stream
took seven more years. The necessary legislation was passed in July 1880 as
the Taonui-Ahuaturanga Land Act 1880, and the land was sent back to the
Native Land Court to have its ownership defined.?’? In September 1881, title
to the returned strip of 3,070 acres was claimed not only by Ngati Kauwhata
but by Rangitane and Ngati Apa as well. Although it acknowledged that the
strip shared a boundary with Ngati Kauwhata’s portion of Aorangi alone, the
Court divided it equally between the three groups, reasoning that Ngati
Kauwhata and Ngati Tauira’s combined holdings in Aorangi were already
nearly three times Rangitane’s, and that it would ‘not ... increase the
inequality’ of the original division. Ngati Kauwhata took the first three

subdivisions, Taonui 1, 2 and 3, totalling approximately 993 acres.?”?

The awarded lands were then progressively lost:

215.1  Upper Aorangi was awarded without alienation restrictions. By the
end of November 1881 it had been divided into 57 sections, some
of them set aside by Ngati Kauwhata’s leaders to meet debts,

survey costs and other tribal expenses.?’*

215.2 Two sales of 400 acres each followed the tribe’s decision, said to
have been unanimous, to sell part of the block. The first 400 acres
were sold to John Stevens for £800 to pay for the survey of planned
subdivisions. When the subdivisions did not eventuate, the money
was applied by the tribe’s agent, Alexander McDonald, to other

tribal costs. The second 400 acres were sold to James Bull to repay

1655; Husbands Maori Aspirations at 223 (the certificate of title for Aorangi 1 listing 67
individuals).

272 The Taonui-Ahuaturanga Land Act 1880; Husbands Maori Aspirations at 219.

273  Husbands Maori Aspirations at 219-220, citing the Taonui Ahuaturanga Minutes and the
Judgment.

274 Husbands Maori Aspirations at 223.
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215.4

The claims

216.
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approximately £1,100 of debt contracted in litigation over

Rangitikei-Manawata.?”>

McDonald himself became a purchaser of Aorangi land. Walghan
Partners record him purchasing five sections totalling over 373
acres in the 1880s, and Husbands’ schedule shows him acquiring
nine of the subdivisions created in December 1879 within days of
their creation. Walter Buller acquired two 500-acre blocks in

1885.%7¢

Fifty-one sections, totalling 5,244 acres, were sold between 1881
and 1900—some 70 per cent of the tribal base. By the twenty-first
century, 506 of the 7,526 acres of Upper Aorangi remained in Maori
title, dispersed among 30 sections. Of the 993 acres awarded in
Taonui-Ahuaturanga 1, 2 and 3, 55 acres remained as Maori land in

2016.%77

Against that narrative, the claimants’ submissions may be summarised as

follows:

216.1

First, the conduct of the purchase: the generic submissions say that
the Crown’s investigation of ownership was inadequate and that its
officers relied on divisions among the right-holders, in breach of the
duty of utmost good faith. Ngati Kauwhata and Ngati Wehi Wehi

say that the negotiations began without them, that notice came to

275 Anderson, Green and Chase at 611-612, from the evidence of Alexander McDonald and
Tapa Te Whata, 11 December 1879, Otaki Minute Book 4 at 152-156; Husbands Maori
Aspirations at 213.

276  Anderson, Green and Chase at 613, citing Walghan Partners Porirua ki Manawati Inquiry
District Research Programme: Block Research Narratives (Wai 2200, #A212, 26 November
2018) [Walghan] vol 2, part 2 at 42—-44; Husbands Maori Aspirations at 217.

277 Anderson, Green and Chase at 613; Husbands Maori Aspirations at 223. The figure of 2.6
per cent relied on by the claimants is their calculation of the Ngati Kauwhata remnant
against the whole of the original Aorangi block: Ngati Kauwhata Wai 784 and Wai 972
Submissions at [195]; Ngati Kauwhata Wai 1461 and Wai 1660 Submissions at [230] and
[233]-[236]; Claimants’ Submissions at [478].
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them from Hoani Meihana rather than from the Crown, and that

their interests were conflated with those of Ngati Raukawa.?”®

216.2 Secondly, the Oroua land: the claimants say the exclusion was
intended as a permanent protection, that the protection was never
given legal form, and that the Crown withheld reservation because

it intended to purchase the land itself.?”®

216.3  Thirdly, the survey: the claimants say the straight-line boundary
wrongly included land intended to be retained, that the Crown
delayed its return for some ten years, and that the 1881 division

reduced Ngati Kauwhata to one third of the returned land.?®

216.4  Fourthly, the aftermath: the claimants say the 1873 compromise
was reached in the shadow of the Court’s earlier Himatangi
decisions, that the awards carried no alienation restrictions, and
that individualisation of title led to partition, fragmentation and

near-total loss.281

216.5 Fifthly, the wider arrangement: several claimant groups place the
1858 release within a division of the northern lands among Ngati
Apa, Rangitane, and the Ngati Raukawa alliance, said to have been
made on the understanding that there would be no further Crown

purchasing to the south.?®?

216.6 Nga Hapl o Himatangi rely on the transaction for a different

purpose: they point to the negotiation as confirming the Crown’s

278

279

280

281

282

Claimants’ Submissions at [236]—[244]; Ngati Kauwhata Wai 784 and Wai 972 Submissions
at [166]; Ngati Kauwhata Wai 1461 and Wai 1660 Submissions at [119]-[125]; Ngati Wehi
Wehi Submissions at [169]—-[171].

Ngati Kauwhata Wai 784 and Wai 972 Submissions at [195]; Ngati Kauwhata Wai 1461 and
Wai 1660 Submissions at [146]-[153]; Ngati Wehi Wehi Submissions at [193].

Claimants’ Submissions at [243]—[244]; Ngati Kauwhata Wai 784 and Wai 972 Submissions
at [245]; Ngati Kauwhata Wai 1461 and Wai 1660 Submissions at [237]-[244].

Ngati Kauwhata Wai 784 and Wai 972 Submissions at [241]-[251]; Ngati Kauwhata Wai
1461 and Wai 1660 Submissions at [237]—[250]; Ngati Wehi Wehi Submissions at [247]-
[249].

Claimants’ Submissions at [111], [130], [237] and [247]; Ngati Parewahawaha and Ngati
Manomano Submissions at [77]-[81]; Closing submissions on behalf of Ngati Pareraukawa
(28 November 2025) Wai 2200, #3.3.104 [Ngati Pareraukawa Submissions] at [118]-[120];
Ngati Kauwhata Wai 1461 and Wai 1660 Submissions at [91]-[92]; Ngati Kauwhata Wai 784
and Wai 972 Submissions at [161](c).
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recognition of Ngati Raukawa mana, and deploy it in support of

their case on the Rangitikei-Manawati purchase.?®

The Crown’s response

217.

218.

219.

220.

As to the conduct of the purchase, the Crown acknowledges that its officers
negotiated first with Rangitane, that Ngati Kauwhata are not named in
Searancke’s account of the August 1858 hui, and that notice to Ngati
Kauwhata and Ngati Wehi Wehi of the proposed sale came from Hoani
Meihana (on behalf of Rangitane, who had proposed it). On the Ngati
Raukawa account at Himatangi, McLean had from the outset insisted that

Ngati Raukawa’s consent be obtained.

The claimants also point to language in Grindell’s own reporting anticipating
that opposition could ‘be got over by judicious management’ because the
right-holders were ‘divided amongst themselves on the land question’.?8*
The Crown does not defend Grindell’s language but it does rely on what its
officers did. What they did was to receive the objection, exclude the
disputed land, move the boundary, and complete the purchase with Ngati
Kauwhata rangatira among the 143 signatories. It is submitted that the

good-faith submission?® falls to be assessed against that sequence of notice,

objection, accommodation, and execution.

As to the Oroua land, the Crown acknowledges the record as Husbands
states it. The exclusion was made at the insistence of the Kauwhata and
Rangitane rangatira. Its protective purpose was clearly expressed—in

December 1865 and again in May 1873. No formal reservation followed.

As to the claim that reservation was withheld because the Crown intended
to purchase, the Crown acknowledges that Searancke described the
excluded land as a distinct purchase in 1858, that Mclean valued it in
January 1872, and that when McLean agreed the following month to move
the boundary to the Taonui he told the surveyor that this would facilitate
the acquisition of the adjacent land. What followed, however, was not an

acquisition by the Crown. Apart from minor purchases totalling less than

283 Himatangi Submissions at [164].
284  Journal of James Grindell, 1861 C-1 at 278, quoted in Anderson, Green and Chase at 181.
285 Claimants’ Submissions at [242].
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45 acres—13.5 acres in April 1873 and 30 acres for the Palmerston North—
Whanganui roadway in February 1877—the Crown did not purchase the
Oroua lands. The land passed through the Native Land Court in 1873 and was

thereafter alienated, section by section, principally to private purchasers.?8

As to the survey, the sequence is set out above. The boundary agreed in
1858 was a surveyed line rather than the Taonui Stream, which Ngati
Kauwhata and Hoani Meihana had understood to be the natural boundary.
In February 1872, the Crown agreed to correct the position. From that point
the substance of the correction was not in dispute between the Crown and
Ngati Kauwhata. What remained was the machinery for giving it legal
effect—blocked first by the Wellington Provincial Government’s objection
and then by the limits of the Court’s jurisdiction over land whose native title
had been extinguished—until the Act of 1880.%%7 It is submitted that these
complaints concern the administration of the purchase boundary rather
than the consent on which the purchase rested. The September 1881
division was a determination of the Native Land Court as between the three
iwi. Consistently with its approach throughout these submissions, the Crown

does not invite findings allocating customary rights between them.

As to the aftermath, the title determinations, the partitions, and the inter-
iwi accommodations that accompanied them were matters before the
Native Land Court. The survey-cost and restriction-setting complaints are
addressed in the Crown’s response on the Native Land Court (Issue 3). The
recorded opposition of the Wellington Provincial Government—to the 1873
division and to the Taonui boundary—is part of the Crown-side record, and

the Crown acknowledges this.?88

The Crown has not made a concession specific to this block. However, the
Crown has accepted that the individualisation of Maori land tenure provided
for by the native land laws made the lands of Ngati Raukawa and affiliated

groups in the inquiry district more susceptible to fragmentation, alienation

286 Husbands Maori Aspirations at 213 and 217; Ngati Kauwhata Wai 1461 and Wai 1660
Submissions at [235]; Ngati Kauwhata Wai 784 and Wai 972 Submissions at [166](i) and
[195](e) and (g).

287 Husbands Maori Aspirations at 195 and 219-220.

288 At 199 and 219.
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and partition, and contributed to the undermining of the traditional tribal
structures of these groups. It has conceded that its failure to protect those
structures was a breach of te Tiriti o Waitangi/the Treaty of Waitangi and its
principles. It has also conceded that it failed to provide a legal means for the
collective administration of these groups’ land until 1894, by which time
large parcels of their land had already been alienated.?®® The mechanisms
by which the excluded and the returned land were lost are the mechanisms

those concessions address.

224, As to the wider arrangement, the claim that the 1858 release formed part of
a territorial settlement dishonoured by later Crown purchasing is addressed

in the Rangitikei-Manawati section of these submissions.??°

225. The negotiation of Te Ahuaturanga shows the Crown engaging with asserted
Ngati Raukawa interests before completing its purchase. Nga Haplu o
Himatangi themselves rely on the episode as confirming the Crown’s
recognition of Ngati Raukawa mana. The Crown accepts the episode for
what it shows of the Crown’s own conduct—engagement with asserted
interests before the purchase was completed—without taking any position
on the relative customary interests of the iwi and hapi concerned.?°! Ngati
Kauwhata and Ngati Wehi Wehi challenge the conduct of the purchase, to
which the Crown has responded. It is submitted that the enduring grievance
lies in the fate of the land excluded from the purchase and the land wrongly
included in it: a protection that was supposed to be in perpetuity which was
never given legal form, and land then lost through the tenure mechanisms

whose effects the Crown has conceded.

RANGITIKEI-MANAWATU

Introduction

226. The Rangitikei-Manawatu purchase of 13 December 1866—approximately
240,000 acres between the two rivers—was the largest transaction of the

pre-emption era in the inquiry district, the last of its kind, and generally

289  Wai 2200, #1.4.2 at [26]; Wai 2200, #1.3.4 at [5].

290 Claimants’ Submissions at [111], [130], [237] and [247]; Ngati Parewahawaha and Ngati
Manomano Submissions at [77]-[81]; Ngati Pareraukawa Submissions at [118]—[120]; Ngati
Kauwhata Wai 1461 and Wai 1660 Submissions at [91]—-[92].

291 Himatangi Submissions at [164].
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regarded as the most contentious. Its contentiousness has never depended

on hindsight or presentism.

Alone among the purchases of the period, the block was excluded
specifically by name from the Native Land Court’s jurisdiction by the Native
Lands Act 1862. Other blocks in New Zealand were excluded as a class where
they were the subject of a pending sale. However, Rangitikei-Manawatu was
only at the stage of negotiations, and the exclusion meant that the Crown
could negotiate as the block’s only buyer. When agreement was reached on
the sale, many rangatira and hapt maintained on oath that they had not sold
their interests. The Crown’s own Minister recorded at the time that the
Crown could not “properly pretend to purchase the rights of dissentients”.
The ascertainment of interests did not occur until 1869, nearly three years
after the conclusion of sale. The Rangitikei-Manawatu purchase generated
litigation, petitions and protest that continued for decades. At the time,
Archdeacon Hadfield called the purchase “quite as discreditable as the

Waitara one, if not worse”.

There is a sense, however, in which the transaction is amongst the least
contentious in the Ngati Raukawa and affiliated groups phase of this inquiry.
This is because of the extent of the concessions that the Crown has made.
At the outset of the phase in 2019, the Crown made two concessions
regarding the impact of native land laws on Ngati Raukawa and affiliated
groups’ tribal structures and regarding their virtual landlessness and its
devastating impact on their economic, social and cultural well-being. In
addition, after a careful review of the evidence, the Crown made specific
concessions in 2022 in relation to the Rangitikei-Manawati purchase. The
Crown’s concessions acknowledged well-founded claims in respect of the

Crown’s failures to:

228.1 protect the interests of Ngati Raukawa ki te Tonga and affiliated

groups when it purchased the Rangitikei-Manawati block; and
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228.2 actively protect the interests of Ngati Raukawa ki te Tonga and

affiliated groups due to the deferred creation of reserves following

the Rangitikei-Manawati block’s purchase.?*?

In this section of the Crown’s submissions, the Crown provides an account
of the transaction and explains the manner in which its concessions respond

to the claimants’ grievances.

Pastoral leases

230.

231.

232.

The Crown’s interest in the lands in the Rangitikei-Manawatl block dated
back to McLean’s instructions from Domett in 1848. When reporting to
Domett in 1852 on the completed Rangitikei-Turakina purchase and the
prospects beyond it, McLean advised that “[t]he acquisition of the north
bank of the Manawatu is an object of great importance to the country
settlers and Wellington stockholders”; it “would form a valuable
continuation of the Rangitikei purchase”; and that it “would be the means

of connecting the East and West Coast[s]”.%%3

However, the Crown’s purchasing aspirations were curbed in the region by
the number of tribes with conflicting interests and differing attitudes to
sales, and by the constitutional struggle between the Governor and the
provinces. Through much of the 1850s, McLean’s judgement was that the
Manawatl required ‘delicacy and caution’ and his priorities were
accordingly elsewhere.?®* Following the 1856 Compact,?® the openings
McLean found for purchase in terms of willing sellers and (relatively)
uncontested interests were at the edges: Te Awahou (1858-1859) and

Te Ahuaturanga (negotiated from 1858).

In the meantime, in places where the Crown could not buy land from Maori,
an informal but substantial pastoral leasing economy sprang up. The first
leases on land between the Rangitikei and Manawatu rivers appear to have

been negotiated during the 1840s. According to Patterson, the

292 2022 Concessions at [11]-[15].

293 Mclean to Civil Secretary, 10 July 1852, Archives New Zealand ACIH 16057 MA24/8/16,
quoted in Hearn at 145.

294  See paragraph [104.3] above.

295 See [105] above.
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arrangements of this period were “based on Maori custom, lightly wrapped
in the trappings of English Common Law”. He says terms were agreed after
lengthy discussion, the customary owners walked the boundaries with the
pastoralist, and the terms of occupancy were then recorded in a European-

style deed and signed.?%®

The earliest pastoral lease within the area of the Rangitikei-Manawatu block
dates from 1845. An 1864 report to the House of Representatives records a
lease of 20,000 acres on the coast held by Francis Robinson “was originally
leased to Mr. Robinson in 1845”, from lessors who included lhakara
Tukumaru, Taikaporua, Hukiki Te Ahukarami, and Népia Taratoa. The
15-year lease Robinson held in 1863 was a renewal of the 1845
arrangement, and the return records his time in occupation as twenty

years.?%’

The legal status of these arrangements changed with the Native Land
Purchase Ordinance 1846. Under the Land Claims Ordinance 1841, a lease
taken directly from Maori without a Crown grant was of no legal effect but
did not attract a penalty—‘extra-legal rather than illegal’.?°® The Native Land
Purchase Ordinance made it an offence punishable by a fine of up to £100
both to enter into a lease or to be found in occupation in respect of land that
was not the subject of a Crown grant. Every pastoral lease on the block after

1846 was accordingly unlawful on both limbs.

Two features of the Ordinance are relevant to what followed. First, the
Ordinance’s preamble located the prohibition in the Crown’s right of
pre-emption, “obtained by treaty”, and in the danger that “secret and
irregular purchases” posed to “the general tranquillity of the Colony”.?%

Secondly, s 1 provided that no person could be convicted “except on the

296 Brad Patterson “Laagers in the Wilderness: The Origins of Pastoralism in the Southern
North Island Districts, 1840-55" (1991) 1(3) Stout Centre Review at 8, discussed in
Anderson, Green and Chase at 90. Patterson’s paper is a seminar paper that does not
provide sources; it concludes, at 14, that a revised and extended version of the paper with
full documentation is to appear as a chapter six in the writer’s forthcoming Wakefield,
Wool and Waste Lands: A Study in the Dynamics of Settler Capitalism but it appears the
book was never published.

297 1864 E-10 Return at 10.

298 Anderson, Green and Chase at 91.

299 Native Land Purchase Ordinance 1846, preamble.
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information or complaint of the Surveyor-General or of some other officer

duly authorized in that behalf by His Excellency the Governor”.3®

Enforcement was accordingly a decision to be taken by the Governor,
depending on whether it was in furtherance of Crown policy to do so.
Anderson, Green and Chase state that officials turned “a blind eye to the
practice, provided that there was no opposition from Maori, danger to the
peace, or interference in their purchase operations”.?°* However, the ‘blind
eye’ was not neglect of the statute; it was the statute working as intended.
The Crown only moved to enforcement when leasing threatened the peace

or the Crown’s purchase plans.

The first enforcement episode shows the statute in operation. Francis
Skipworth had leased at Rangiuru from Matenga Te Matia in 1844, with
Te Whatanui’s approval, and married into the community. He was
proceeded against only in 1848, when his attempted expansion provoked
Te Rangihaeata into driving Skipworth’s stock out of the territory: a
Government Gazette notice of July 1848 empowered the Resident
Magistrate, Major Durie, to take proceedings under the Ordinance, and
Skipworth was ordered out of the district. When, early in 1849, Skipworth
made a fresh arrangement on the Manawatl between Puketotara and
Rewarewa, Durie reported it as “a fresh breach of the Native Land Purchase
Ordinance” which “interfere[d] with the contemplated purchase of the
District”, and was authorised to proceed at once—with a standing
instruction that “if any other settlers with stock go anywhere between

Porirua and Whangaehu”, the same course should be taken.3%?

Following the Skipworth encounters, however, leases in the area were
tolerated for a decade and a half. McLean’s early instructions were to use
the Ordinance’s powers sparingly, so as not to “give more annoyance or

inflict more injury upon any squatters that may be necessary”. This policy

300 Section 1, proviso.

301 Anderson, Green and Chase at 91.

302 Anderson, Green and Chase at 90-92, citing Eyre to Durie, 29 July and 5 August 1848, ACFP
8217 NM8/32 1848/833 and 876; Eyre to Domett, file notes of 19 September 1848 and 6
March 1849, and Durie to the Colonial Secretary, 24 February 1849, ACFP 8217 NM 8/35
1849/219.
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continued through the 1850s. Leasing “expanded into the Manawatu region
largely unchecked”, to the point that Searancke defended claims of
incompetence against him about the small areas he was acquiring and the
high prices he was paying by highlighting the prices that Maori were

demanding for their lands as a result of the pastoral leasing economy.3%3

The scale of the leasing is recorded officially in the 1864 report to the House
of Representatives. When the House of Representatives first called for a
return of all Europeans occupying native land in 1862, the Resident
Magistrate for the Manawat(, Walter Buller, initially declined to carry it out,
saying: “Itis a well known fact that almost the whole of the native land lying
between the Manawatu and Rangitikei rivers is in the occupation of
European stockowners, who hold it under lease from the native owners; but
to get at the particulars asked for by the House is simply impracticable ...
both the Europeans and natives concerned would, for obvious reasons,

combine to refuse the required information.”304

Buller eventually compiled the details in late 1863 and the return was laid
before the House in 1864. The return shows some 150,000 acres under lease
south of the Rangitikei, generating substantial rents.3%> The figures show
most of the great pastoral leases of the plains commencing between 1858
and 1861.3°® On the Rangitikei-Manawatd block itself the principal runs

were:
240.1 Francis Robinson’s 20,000 acres on the coast (15 years);

240.2 Thomas Cook’s 20,000 acres from the beach to the Oroua (15 years,
£60 rising to £100);

240.3 Edward Daniell’s 16,000 acres on the south bank of the Rangitikei

(seven years, £75 rising);

240.4  John Cameron’s 8,000 acres near the Manawatu River (£60);

303 Anderson, Green and Chase at 249.

304 Buller to the Native Secretary, 23 October 1862, printed as Appendix D to ‘Return of
Europeans in the Occupation of Native Land in the Northern Island’, AJHR 1863 Session |,
E-16 at 15.

305 1864 E-10 Return at 7-16; Anderson, Green and Chase at 249 and Table 6.1 at 250-260.

306 1864 E-10 Return at 10 and 13-14.
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240.5 the Swainson and Jordan run of 9,000 acres on the Oroua plains

(15 years);
240.6  Blewitt and McDonald’s 8,000 acres on the Whakaari plains; and

240.7 James Alexander’s 40,000 acres on the coast adjoining the south
bank of the Rangitikei, held on a ten-year lease at £160 rising to

£200—the largest rent on the block.3%’

The rents were meaningful for two reasons. First, they were an important
source of income for Maori—funding, among other things, flour mills and
other means of economic development, and enabling the right-holders to
obtain the benefits of the pastoral economy without selling.3%® Secondly,
because the land was unpurchased and the rights within it contested, the

receipt and division of rent was itself an assertion of rights in the land.

Buller’'s owners’ column in his return records the people he understood to
hold rights in connection with each lease—the ‘native owners’, who were
presumably those receiving or claiming rent.3%° Buller’s description of the
leases shows the tribes’” accommodation of one another, as set out in the

following table:

307 At 10and 13-14.

308 Anderson, Green and Chase at 92: the rents “formed an essential part of their income in
the 1850s” and “were a source of mana as well as enabling them to avoid the necessity of
sale”.

309 1864 E-10 Return at 10 and 13-14.
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Table One: “Native owners”, by iwi, as returned by Walter Buller RM, Manawatii, 4 February 1864
Occupier Locality Terms Native owners, by iwi Crown Comment
Robinson Sea coast ¢ 15 years Ngati Raukawa (Népia The oldest lease and the widest
between the (renewal of the Taratoa, Parakaia Ponepa, accommodation: four groups named
Manawatt and 1845 lease) and representatives of five as lessors.
Rangitikei rivers « 20,000 acres others)
¢ 20 years in N-ga-tyl] Apa (Matﬁne Matuku,
occupation Timihane te Kaha)
Ngati Kauwhata (Rapana;
Rupene)
Rangitane (Hoani Meihana)
Cook From the sea- e 15 years Ngati Apa (Hunia te Hakeke, | The same four-way pattern in the
(northern beach midway o £60 rising to Rawiri Takaoi) heart of the block, including Kawana
lease) between the £100 Ngati Raukawa Hunia.
rivers inland to ;
the 6 « 20,000 acres (reprfesentatlv_es of Kuruho
e Uroua _ Rangimaru, lhakara
*3yearsin Tukumaru and others);
occupation - .
Rangitane (Kerei te Panau, Te
Peeti Te Aweawe, Hone te
Rangipouri)
Ngati Mateawa (six named)
Alexander | Sea coast e 10 years Rangitane (Kerei Te Panau, Rangitane—Ngati Apa pairing on the
adjoining the o £160 rising to Te Peeti Te Aweawe, Hoani north-western coast.
south bank of the £200 Meihana and two others)
Rangitikei St ;
« 40,000 acres N_gatl Apa (Rgtana Nfgahlnf:\,
Kawana Hunia, Mohi Mahi
e surrendered and two others)
31 Dec 1863
Daniell South bank of the | e 7 years Ngati Raukawa Ngati Raukawa—Ngati Apa pairing on
Rangitikei o £75 rising £5 per (representati\{es of Népia the river frontier.
annum Taratoa and six others)
« 16,000 acres Ngati Apa (Rupene and eight
others)
e 3yearsin
occupation
Cameron Wakori, near the | e Verbal Ngati Raukawa Buller himself flags a third, unlisted
Manawatu River agreement (representatives of Népia claim.
o 9years Taratoa)
« £60 Ngati Apa}(Hamuera) — V\./Ith
the compiler’s note: rent is
* 8,000 acres paid to Hamuera; “principal
e 3yearsin owners are supposed to be
occupation the Ngatikauwhata”
Swainson Oroua plains e 15 years None listed — “See remarks”: | By February 1864, the compiler
and Jordan (originally Népia Taratoa “a party to the | cannot say who the owners are.
granted to the lease”; since his death
Frasers) “serious disputes have arisen
« 9,000 acres between the Ngatiraukawa
. and Ngatiapa, regarding the
* 3 years n right to this land”
occupation
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Occupier Locality Terms Native owners, by iwi Crown Comment
Blewitt and | Whakaari plains, | e 7 years Ngati Raukawa only Mid-block plains with lease under
McDonald b.etween the o rent rising £10 (representatives of Népia Taratoa’s sole authority.

rivers per year of Taratoa)
occupancy
© 8,000 acres
e about 5 years in
occupation
Marshall North bank of the | e 10 years Ngati Apa only (Utiku; Across the river, unshared.
Rangitikei e £20; 500 acres representatives of Moroati)
e 12 yearsin
occupation
® no rent paid
‘until within the
last two years’
Cook Manawati River | e 14 years Raukawa-side hapu only: Off the contested block, no cross-iwi
(southern | toward the « 20,000 acres Ngzz\ti Raukawa, Ngati Huia, lessors at all.
lease) Horowhenua . Ngati Whakatere
stream — south * 1year in
of the river, occupation

outside the block

Source: Walter Buller RM, Manawatu, return of 4 February 1864, ‘Return of Persons Occupying Native Lands’, AJHR
1864 Session |, E-10 at 9—16. Alexander’s owners are from the remarks column at 14.
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Until his death in 1863, the distribution of the rents lay largely under the
mana of Népia Taratoa. Just prior to Taratoa’s death, he had increased the
Ngati Apa share of the lease payments.3® Anderson, Green and Chase
suggest that Ngati Apa had grown more confident by this time, as a result of
an alliance formed with the Crown during the Taranaki war, the arms they
had acquired, and the support of their whanaunga in Whanganui. They
accordingly became more assertive in claiming land interests in the

region.3!!

With the passing of Taratoa, Anderson, Green and Chase say that Ngati Apa
“began challenging lease arrangements in earnest”.3!? In the Native Land
Court at Himatangi, Parakaia Te Pouepa also placed the beginning of serious
contention in 1863, when “Ngatiapa came to disturb my people”, “with guns
in their hands”. Te Kooro Te One likewise dated the serious trouble to 1863,

its “first cause ... the leasing of land”.3%3

The dispute hardens

245,

246.

Matters came to a head over the winter of 1863. In May, at a hui at
Parewanui, Ngati Raukawa and Rangitane proposed a compromise about
the rents—an equal three-way division of the block—which Ngati Apa flatly
refused, using ‘insulting expressions’ and demanding that Ngati Raukawa
‘stand aside’ and leave the land.3'* Towards the end of July, Ngati Raukawa
and Rangitane held a hui at Puketotara, at which they resolved to stand on
their strict rights and to assume ownership of the whole of the disputed
land. Both sides then “took active and vigorous measures” to enforce their

claims, each building pa, and preparing for war.3'°

Walter Buller and Tamihana Te Rauparaha each attempted to persuade the
parties assembled in their pa to disperse, without success.3® Rangatira of

Whanganui also intervened. Mete Kingi Paetahi later described in the Native

310 Fox memorandum for the Native Minister, 19 August 1863, Mantell Papers, MS-Papers-
0083-236, Alexander Turnbull Library at 2.

311 Anderson, Green and Chase at 260.

312 At 260.

313 Boast at 266—267.

314 Report of the meeting at Parewanui, 23 May 1863, ANZ Wellington ACIH 16046
MA13/109/69a, cited in Anderson, Green and Chase at 262 and in Hearn at 249.

315 Anderson, Green and Chase at 262.

316 At 262.
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Land Court how, about a month after the pa went up, he and several other
chiefs came from Whanganui, went first to the Ngati Te lhiihi pa at Opopo

and then to the Ngati Apa pa at Awahou, and urged the tribes not to fight.3%’

On Mete Kingi’s account, it was at this point that the idea of sale first
appeared as the path out of the confrontation: “It was | who first proposed
the sale of the Rangitikei Manawatu block to the Queen ... | then returned
to Parewanui and advised the Ngatiapa to sell the land and put an end to the
trouble. Hoani Hipango supported me. Mohi Mahi, Ratana, Hunia and the

other Ngatiapa chiefs assented.”

In August 1863, William Fox, who lived in the area, at this point intervened.
Fox was not in office at the time—his second ministry having fallen in 1862.
He became involved, he said, not as a Crown minister, but as a “friend of
both contending parties”.3'® Fox sought to broker an arbitration, along the
lines of that which had been undertaken at Kaipara when fighting had
broken out between Te Parawhau and Ngati Wai. After several days of
negotiation, Fox appeared to have won the agreement of both sides to refer
the matter to some sort of consensual adjudication, with the Governor

himself acting as arbitrator.

Buller agreed that direct Crown arbitration was needed. He suggested a
formal court hearing as the only way to resolve the conflicting interests, and
urged on the Government “the importance of seizing without delay so fitting
an opportunity for at once disposing of a difficult and dangerous land
guestion, and of placing the relations of these tribes on a more friendly and

safe footing for the future”.3%®

On 31 August 1863, Buller reported to the Native Minister that he and Fox,
assisted by Tamihana Te Rauparaha, had persuaded the contending parties

to submit the question to a court of arbitration and to abide by its decision.

317 Evidence of Mete Kingi Paetahi, Himatangi hearing, 1868, set out in Boast at 269.

318 Fox memorandum for the Native Minister, 19 August 1863, ATL MS-Papers-0083-236, cited
in Anderson, Green and Chase at 262.

319 Anderson, Green and Chase at 262-263; Buller to Fox, 27 August 1863, and Buller to
Mantell, 31 August 1863, ATL MS-Papers-0083-236.
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Buller’s report set out his understanding of the dispute’s origin in the 1849

Rangitikei-Turakina transaction:32°

It appears that when the Ngatiapa, in 1849, surrendered to the
Crown the land lying between the Whangaehu and Rangitikei
rivers, they compromised the conflicting Ngatiraukawa claims
(of conquest) by conceding to the latter the right of disposal
over the territory lying south of the Rangitikei, with the mutual
understanding that as the Ngatiraukawa had received a share of
the payments, the Ngatiapa should in like manner participate in
the purchase money of this block, whenever the Ngatiraukawas
should sell. With the lapse of years the Ngatiapa have come to
regard their claim as one of absolute right, in every respect
equal to that of the present holders; while the latter, always
regarding the latter claim as one of sufferance, are now

disposed to ignore it altogether.

Buller and Fox’s initiative then collapsed. Ngati Apa refused to sign the
arbitration bond and Buller concluded that “neither side would meet
arbitrators in a spirit of submission and that an arbitration attempted under
such circumstances would be a mere sham”. The ‘conciliatory measures’
having failed, Buller “obtained the authority of the Government to hold out
to the contending tribes a definite threat of armed interference in the event

of open hostilities”.3?!

Ngati Raukawa—described by Buller as “exercising on the disputed land acts
of ownership of a kind calculated to exasperate the Ngatiapa and to provoke
a collision”—retired to their pa, agreeing to arbitration provided that
McLean was involved. Nothing was done, according to Buller, “owing
probably to the critical state of Native Affairs”, which is to say, the military
campaign involving the invasion of the Waikato.3?2 Other circumstances also
likely contributed to the delay: the memoranda seeking arbitration did not

reach the Native Minister for some six weeks; McLean, whose services as

320 Buller to the Minister of Native Affairs, 31 August 1863, cited in Anderson, Green and Chase
at 263.

321 Buller, Memorandum on the Rangitikei Land Dispute, 5 August 1865, AJHR 1865 Session |,
E-2B [1865 E-2B] at 5.

322 AtS5.
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arbitrator had been requested, was unavailable; and the tribes’ agreement
to arbitrate appears to have eroded while these steps were pending.3?3 The
parties settled, according to Buller’s description, into “a spirit of sullen
discontent with the Government”. By October 1863, Buller could report that
“there was no longer any danger of an immediate rupture”. The emergency,

on his account, had ended but the underlying question of rights remained.3?*

At that point, the political context had changed markedly. The Domett
ministry fell in October 1863 and the Whitaker-Fox ministry took office, with
Fox—the self-described ‘friend of both contending parties’ of August—now
in government as the Leader of the House of Representatives and Colonial
Secretary. Then, on 3 December 1863, as the military campaign involving the
invasion of the Waikato peaked, the New Zealand Parliament passed the
Suppression of Rebellion Act 1863 and the New Zealand Settlements Act
1863, which authorised the classification of Maori according to political

allegiance and the confiscation of the lands of those deemed in rebellion.

Featherston intervenes

254,

255.

In early 1864, Fox requested Featherston to “adjust the long-pending land
dispute at Rangitikei between the Rangitane and the Ngatiraukawa on the
one side and the Ngatiapas on the other”.3?> Featherston had been the
elected Superintendent of the Wellington Province continuously since 1853.
Since the middle of 1862, he had also been the Crown’s purchasing agent for

the province.

According to Buller, the idea was received “with great satisfaction by all
Natives concerned”, and it was arranged that Featherston should meet the
parties separately—Ngati Raukawa at Tawhirihoe and Ngati Apa at
Parewanui—and, with their mutual agreement, fix a time and place for a

meeting.32°

323 Bell to Buller, 14 October 1863, MA4/59 Item 624; Fox to Buller, 26 November 1863,
MAA4/59 Item 675; Bell to Fox, 14 October 1863, MA4/6 Item M299.

324  Buller, Memorandum on the Rangitikei Land Dispute, 5 August 1865, 1865 E-2B at 5, citing
his report to the Native Minister of 22 October 1863; Anderson, Green and Chase at 263—
264.

325 Featherston memorandum at 36.

326 Buller, Memorandum on the Rangitikei Land Dispute, 5 August 1865, 1865 E-2B at 5.
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Buller’s contemporaneous description of the mission is worth setting out in
full, because he explicitly fuses the task of mediation with the prospect of
acquisition of the highly prized Rangitikei-Manawatud block. On 14 January

1864, Buller wrote to Fox:3%’

Considering Dr Featherston’s personal influence with these
Natives—their evident anxiety to bring the matter to a final
issue, and the frequent ‘talk’ among them of late in favour of
selling the disputed land—I am inclined to hope that his Honour
will not only succeed in settling a difficult and vexed question of
land title, but will also be enabled to acquire for European
settlement the finest and richest block of Native land in this

Province.

Featherston wrote a report to Fox on 18 February 1864 describing the events
of his journey. He “started from Wellington for the West Coast” on
13 January 1864, “partly on provincial business” but chiefly, as he reported
to Fox, “in compliance with your request, to adjust the long-pending land
dispute at Rangitikei between the Rangitane and the Ngatiraukawa on the

one side and the Ngatiapas on the other”.3?8

The following day, on 14 January, Featherston visited W1 Tako and his people
at Waikanae and explained “the measures passed by the Assembly, and the
determination of the Governor to crush the rebellion at once and for ever,
and to trample out kingism in every part of the Colony”. He recorded that
neither surprise nor dissatisfaction was expressed: the community, “[w]hile
freely confessing the part they had taken in hoisting king’s flags”, stressed
the fact that they had not disturbed the peace of the province, and that none

of them had gone to the war at Taranaki or Waikato.3?°

Moving on to Otaki on 15 January 1864, Featherston found that most people

had mobilised north, where some 400 Rangitane and Ngati Raukawa and

327 Buller to the Colonial Secretary, 14 January 1864, quoted in Buller, Memorandum on the
Rangitikei Land Dispute, 5 August 1865, 1865 E-2B at 5.

328 Featherston memorandum at 36.

329 At 37.

10409113



98

affiliated groups had assembled at lhakara Tukumaru’s pa at Tawhirihoe,

near the mouth of the Rangitikei.3*°

Tawhirihoe pa

260.

261.

262.

At Tawhirihoe pa, Featherston opened by telling the assembly that he was
there to maintain the peace and to “protect all Her Majesty’s subjects,
whether Pakehas or Maoris”.33! Significantly, he also placed the conduct of
the disputant tribes in the context of the invasion of the Waikato, saying
“whichever of the three tribes engaged in the dispute dared to fire a shot,
or strike the first blow would be regarded as being in arms against the
Queen’s Government, and punished accordingly”. In January 1864, the
Waikato war was at its height: Cameron’s forces had occupied Ngaruawahia
unopposed on 8 December 1863, and the Kingitanga’s defensive line of

entrenched pa centred on Paterangi was under construction.33?

According to Featherston, the Rangitane and Ngati Raukawa assembly
answered that they wished to resolve the matter by arbitration, naming

333 “\with a Maori

Francis Robinson and Arthur Halcombe as their arbitrators,
to be named hereafter”. They asked Featherston to carry the proposal to

Ngati Apa.

The arbitration proposal was therefore serious: the Tawhirihoe assembly put
forward the two most substantial Pakeha figures of the district. However, on
Featherston’s account, the form of the arbitration that the assembly insisted
on was not a conventional arbitration in Pakeha procedural terms: “/Kahore,’
exclaimed lhakara, ‘the arbitrators must meet in the presence of the three
tribes; the tribes will meet with their arms in hand. Each man will say what

he pleases.”” Featherston pointed out that such a meeting “must end in a

330 At37.

331 At 37.

332 Grey to the Duke of Newcastle (9 December 1863) 1864 E-3 at 9 (“took possession of the
place without opposition”). The Paterangi line, begun after the fall of Rangiriri on 21
November 1863 and completed in late January 1864: James Belich The New Zealand Wars
(Auckland University Press, 1986) at 158-165; the line’s investment appears in the
despatches at 1864 E-3 at 22—-31.

333 Captain Francis Robinson JP, lessee since 1845 of the coastal run at Himatangi (1864 E-10
Return at 10; Hearn at 554); Arthur Halcombe, then manager of Fox’s Westoe estate in the
Rangitikei (Hearn at 524; identification of his 1864 position from G Swainson, ‘Halcombe,
Arthur William Follett’ in Dictionary of New Zealand Biography (1993)).
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general shindy”; Tamihana Te Rauparaha backed Featherston but Ihakara’s

motion was “carried with enthusiasm”.334

Parewanui

263.

264.

On 16 January 1864, Featherston then met Ngati Apa at Parewanui. He was
joined there by Hoani Wiremu Hipango (John Williams), the Patiki
rangatira,3** by Mete Kingi Paetahi, and by other Whanganui chiefs. After
what Featherston described as “a good deal of fencing” over the arbitration

III

offer, which he had represented as “a fair proposal” and “evidence of their
desire for a peaceful solution”, Ngati Apa refused it, offering Featherston
instead “the whole block to you for sale, not retaining a single acre, and with

it the dispute.”336

That evening, back at Tawhirihoe, Featherston laid out the sale proposal to
the Ngati Raukawa and Rangitane assembly. They insisted that “they would
neither themselves sell nor allow the Ngatiapas to sell”, and called on the
Government to honour its earlier commitment to arbitration. Featherston
answered that just as he could not force them to sell, he could not “compel
the Ngatiapas to accept arbitration”, and urged them to consider “whether

there was any other mode of adjusting their differences”.3%’

Whanganui

265.

Featherston then travelled north to Whanganui. On 21 January 1864,
Featherston attended a hui at Patiki—the kainga on the south bank of the
Whanganui River at its mouth, directly across the river from the Whanganui

township, which was the seat of the lower-Whanganui leadership. The

334
335

336
337

Featherston memorandum at 37.

Featherston’s memorandum names him ‘John Williams’: Featherston memorandum at 37.
The identification appears in the same volume, which records the Patiki party travelling
‘under the guidance of Hoani Wiremu (John Williams)’: 1864 E-3 at 80. Hipango, of Ngati
Tdmango at Patiki, was baptised at Patiki in 1841, taking the name Hoani Wiremu (John
Williams); he was appointed a Native Assessor in 1849, accompanied the Rev Richard
Taylor to England in 1855, where he was received by the Queen, and was described by
Taylor as the most influential Whanganui leader of his generation: S Oliver ‘Hipango, Hoani
Wiremu’ in Dictionary of New Zealand Biography (1990). It was Hipango who had spent
months attempting to obtain Ngati Apa’s signatures to the arbitration bond before giving
it up ‘in despair’, and who supported Mete Kingi’s counsel to Ngati Apa at Parewanui to
resolve the confrontation by sale: Featherston memorandum at 37; Boast at 269. He died
in February 1865 of wounds received leading government forces against a Pai Marire pa
near Pipiriki.

Featherston memorandum at 37-38.

At 38.
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meeting drew “all the principal chiefs of Wanganui, Wangaehu, and

Turakina”.338

After hearing his report of what had occurred at Rangitikei, the Whanganui
tribes also rejected arbitration, and insisted on the block being sold to the
Queen. They were, Featherston noted, “evidently prepared to support the
Ngatiapas in case they were attacked”. A request for an immediate payment
of £500 was refused: “under no circumstances would a single farthing be
paid to either of the three tribes on account of the land till the dispute was
settled”. A letter was signed handing the land over. The minutes of the hui

were taken by Hipango and appended to Featherston’s memorandum.33°

Returning to the Rangitikei on 24 January 1864, Featherston learned that
“great excitement existed” because, while he had been away, some 200
Rangitane and Ngati Raukawa participants had performed a haka at
Tawhirihoe, including four Queen’s assessors: |hakara himself, Epiha
Taitimu, Te Hohia, and Hori Kerei te Manawa. For that reason, on 25 January,
Featherston first went to see Ngati Apa at their two fighting pa at Awahou—

at which the haka would have been directed.34°

Awahou pa

268.

The two Awahou pa were located on the disputed south side of the lower
Rangitikei River: “within a few hundred yards of each other, one being on
the bank of the river, the other on a small hill a little distance from the river”,
both double palisaded, with rifle pits; “the union jack was flying, with a red
war flag underneath”. There, the Ngati Apa rangatira declared they would
never agree to arbitration, but “gave up the whole of the lands, together
with the quarrel, to the Government”, and surrendered a number of arms—
guns, cartouche boxes, caps, two tomahawks, and the red war flag—
declaring: “We now surrender into your hands our lands, our pas, and our

arms, and we wait your answer.”3%!

338 Featherston memorandum at 38.

339 Featherston memorandum at 38 (‘minutes of which, taken by J. Williams, | append’);
Anderson, Green and Chase at 267; Hearn at 258.

340 Featherston memorandum at 38.

341 At 38.
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Featherston’s response was to say that neither Ngati Apa nor “the
Rangitanes and Ngatiraukawhas” were in a position to hand over the lands
in dispute until their interests had been ascertained, declaring “I will not buy
a Waitara”. Kawana Hunia is recorded to have said “Your meaning is
perfectly clear. You will only accept whatever interest we may have in the

lands.”342

Featherston required an undertaking that Ngati Apa would in future obey
the government in the matter of the quarrel and withdraw to the other side
of the river, leaving only enough people to tend the cultivations. Ngati Apa
assented. Featherston accepted one double-barrelled gun and a cartouche
box, returning the rest, as a pledge that so long as Ngati Apa adhered to their
promises they would, if attacked, “receive from the Government precisely

the same protection as the Pakehas would in similar circumstances” .34

Tawhirihoe again

271.

272.

On the following day, 26 January 1864, Featherston returned to Tawhirihoe
and explained the offer he had accepted and the pledges given. He rebuked
the haka performed by Ngati Raukawa and Rangitane, stating that he “could
only regard it as a challenge ... and a defiance of the Queen’s Government”.
He described the conduct of the four assessors, “men sworn to preserve the

III

peace”, as “utterly disgraceful”, and stated that those “who indulged in such

practices would be dismissed” .3

Tamihana Te Rauparaha and Matene Te Whiwhi, who in Featherston’s
absence had been “exerting themselves to the utmost to effect some
compromise”, now advocated acceptance of the Ngati Apa proposal. Ihakara
and Hoani Meihana Te Rangiotu, the chief spokesmen, refused: the two
tribes would neither sell the block nor allow Ngati Apa to sell any portion of
it. They were still willing to submit to arbitration. Ihakara defended the haka
on the ground of the “gross insults heaped upon them from time

immemorial by the Ngatiapas”. Ihakara then declared himself glad that Ngati

342 Featherston memorandum at 38.
343 At 38.
344 At 38.
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Apa had handed their interests to Featherston—“for he could now go over

every nook and corner of the block and would take all the rents”.34>

Featherston’s response at this point was to say that the Government could
not consent to any of the tribes receiving any portion of the rents until the
dispute was settled. Featherston’s record says that lhakara then consented
“to the surprise of the settlers present”.3% The rent freeze that Featherston

consequently instituted was to become a source of considerable contention.

At some point, the hui turned to a recent circular from the Colonial Secretary
containing instructions to resident magistrates concerning Maori connected
with the King movement. The instructions described three classes, graded
by the degree of a person’s connection with the war: (i) those who could be
shown to have fought against the Government; (ii) those who had been
among the rebels; and (iii) those who had supported them—with
consequences graded accordingly. According to Featherston, those present
were “clearly worried about how far they had in the eyes of the Government
committed themselves, and to which of the three classes they properly

belonged”.3¥

Featherston also presented the text of the submission he had been carrying
with him, which involved renunciation of the Kingitanga, the taking of the
oath of allegiance to the Queen, and the surrender of arms. Featherston’s
report to the Minister was that “upon the whole, the meeting seemed to

regard the terms of submission as just and reasonable”.34®

Final hui

276.

On 27 January 1864, Featherston held final hui with each party. The two
sides agreed to disperse, each leaving a few to attend the cultivations.
Featherston records their agreement to the Government holding the rents

of the pastoral leases until the rights to the region were decided.3*°

345
346
347
348
349

At 38.

At 38-39.

1864 E-3 at 39.

At 84.

Featherston memorandum at 38.

10409113



277.

103
Featherston subsequently wrote his memorandum reporting the events to
Fox on 18 February 1864, concluding with advice that purchase—not
arbitration—was the solution.3*° Importantly, Featherston recommended
that the interests to be bought should be identified from the parties’ own
recent dealings in respect of the pastoral leases and the purchase price

should be calculated by capitalising the rents.3>!

17 September 1864 letter

278.

279.

280.

Through the seven months that followed, the block’s formal position stood
as the January arrangements had left it—the parties dispersed, the rents
impounded, and the underlying rights undecided. However, things did not

stand still:

278.1 In May, the war—now in its Pai Marire form—reached the district’s
northern doorstep. A Pai Marire force was defeated at Moutoa on

the Whanganui River on 14 May 1864.3>2

278.2  Significantly, on 23 July 1864, the deed of cession for the adjoining
Te Ahuaturanga block was executed—signed by Featherston at
Manawatt on 18 August 1864 for consideration of £12,000, double
the Crown’s original offer, with the Rangitane rangatira Te
Hirawanu and Hoani Meihana Te Rangiotu undertaking to receive

and distribute the purchase money among the 143 sellers.3>3

On 17 September 1864, a letter was sent to Featherston by Ihakara, Hoani
Meihana, Wi Pukapuka, Noa Te Rauhihi, Hori Kerei Te Waharoa, Aperahama
Te Huruhuru and Te Rei Paehua—placing “[o]ur land lying between the
Manawatt and Rangitikei Rivers .. in your hands, for sale to the

Government, as the only means of finally settling our difficulty”.

The offer was carefully qualified. Price and reserves remained “to be
properly adjusted”; and the decision was “the individual act of a few, the

leading men in the dispute”. The letter explained that the “general consent

350 At 38-39.

351 1864 E-3 at 39; Hearn at 250 and 261. Hearn dates Taratoa’s death variously to late 1862
(at 311) and January 1863 (at 246).

352 1864 E-3 at 80.

353 Hearn at 157.
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of the tribe has not yet been obtained to the proposed sale. The final
decision as to selling or refusing to sell, rests of course with the whole tribe

. it is only when both chiefs and people are agreed the land can be
absolutely ceded.” Tapa Te Whata of Ngati Kauwhata endorsed the proposal

in a separate letter.

The letter itself did not offer any reasons for the change of course.
Featherston attributed the change of heart to the impounding of the rents

and the £12,000 paid for Te Ahuaturanga.?>*

Te Wharangi hui

282.

283.

284,

On 12 October 1864, Featherston met 11 representative chiefs of Ngati
Raukawa and affiliated groups and Rangitane at Te Wharangi on the
Manawatl River. At the hui, Ihakara offered the block for sale to the Crown,
subject to terms of price and the definition of reserves, saying he had
consulted his people and that the proposal had been received “with
satisfaction”. But it was, he said, premature to discuss the terms: “the whole
subject was still under deliberation”, and they wished first to know whether

the offer would be accepted.

At the hui, Ihakara and others also pressed Featherston for the impounded
rents to be paid out. Featherston is recorded by Buller as reminding those
assembled that he could not conclude the transaction “until every member
of both tribes had consented to the sale and to the specific terms thereof”,
and that “the legitimate claims of the Ngatiapa would be rigidly respected

and upheld”.3>>

Featherston’s report of the Wharangi meeting records him accepting
Ihakara’s offer “subject to their obtaining the consent of their people”—a
consent lhakara told him “probably would take two or three months” to
obtain. Ihakara subsequently presented Featherston “on behalf of the tribes

a carved club as a token that the land was for ever gone from them, and was

354 lhakara Tukumaru and others to Featherston, 17 September 1864, set out in Anderson,
Green and Chase at 275 and Hearn at 274 (“No reason for the change of heart was
offered”); Tapa Te Whata’s letter and Featherston’s attribution, Anderson, Green and
Chase at 275-276 and Hearn at 274; Hearn at 157.

355 Anderson, Green and Chase at 276; Hearn at 274-275; Buller, Memorandum on the
Rangitikei Land Dispute, 5 August 1865, 1865 E-2B at 6.
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now in [Featherston’s] hands”. According to Featherston, he therefore both
accepted a conditional offer and received a token of completed cession,
which is a tension that continued through to the signing of the deed of

purchase.3>®

The next day, on 13 October 1864, Featherston met Ngati Apa at Parewanui:
“fully two hundred present including some of the chiefs from Wanganui”,
with great preparations of food made in the expectation that Ngati Raukawa
and Rangitane would attend. Featherston was told that Ngati Apa had given
him their lands in January and had left the dispute in his hands. On hearing
the result of the Wharangi meeting, Ngati Apa “expressed their entire
satisfaction, declaring that they never had denied the claims either of the
Rangitanes or Ngatiraukawas”, and that they had no wish to receive rents

until a final adjustment occurred.3*’

In November 1864, Featherston reported the position to the Government
through the Colonial Secretary. His memorandum recorded that the January
arrangements had been “upon the whole very faithfully adhered to”.3>8 The

III

memorandum ended by declaring the quarrel “now virtually at an end” and
“the purchase of the Block ... certain”, while acknowledging that “some
considerable time may elapse before the questions of price, reserves, &c,
are arranged”. As such, the satisfaction of two conditions was still open on
Featherston’s own contemporaneous account: the consent of the people,

and the terms.3>*°

The political ground then shifted again. The Whitaker-Fox ministry fell in late
November 1864. Frederick Weld became Premier, and in December Walter
Mantell became Native Minister. The resident magistrates’ districts were
reorganised: Buller was transferred to Whanganui, there was no resident
magistrate for Manawatl, and the new appointee at Rangitikei, Major

Noake, had little knowledge of the district. Featherston later blamed the

356 Featherston, Memorandum for the Colonial Secretary, AJHR 1865 Session |, E-2 [1865 E-2]
at 3—4 [November memorandum].

357 At4.

358 At 3-4.

359 At4.
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removal of Buller, “the man most capable of assisting in finally and for ever

closing the Rangitikei transaction” for the delay that followed.

Fraying of the rents freeze

288. Through the first half of 1865, the rents freeze began to fray. By January
1865, it had been in place for a year. Prior to 1864, the runholders on the
block had paid rents to Maori, historically managed and distributed by Népia
Taratoa. Featherston’s freeze had meant that no runholder was to pay rent

to anyone until the ownership question was resolved.

289. After 15 months of lost income, it appears that Ngati Raukawa had become
more forceful in asking for payments to be reinstated and threatened to
detain stock as security. On 11 May 1865, Noake reported to the Native
Minister that Kawana Hunia had demanded Noake prevent runholders on
the disputed land from paying rents to Ngati Raukawa, warning “that if they
persisted in doing so, war would be the result”. Noake relayed that Ngati
Raukawa were threatening “to detain their stock if the rents are not paid,
while the Ngatiapas threaten to go to war with the Ngatiraukawas, if they
receive them”. Ngati Apa had “got the Wanganui natives to join them in the
event of hostilities”. Noake, who was inexperienced, declared “I can do

nothing without instructions.”

290. Days later, Noake reported attending a large riinanga meeting at Manawatua,
with lhakara among those present “much aggrieved that their lands were
excluded from the Native Lands Act” and intending to petition the General

Assembly.360

Native Lands Act 1862 and Native Lands Bill

291. Ihakara’s reference to lands being excluded from the Native Lands Act at the
rinanga was a reference to the Native Lands Act 1862. As already explained,
the Act had excluded pending sales agreements with the Crown as a class

from the new regime.3¢! In addition, s 31 of the Act excluded by name the

360 Noake to the Native Minister, 11 May 1865, 1865 E-2 at 5; Noake to Mantell, 17 May 1865,
AJHR 1865, E-2A [1865 E-2A].

361 Native Lands Act 1862, s 32 (agreements “whereof there is evidence in writing”, to “be
carried to completion according to the intention of the parties ... as if this Act had not
passed”). See also ss 33 and 34 (savings for the land-claims jurisdiction and for acquisition
by the Crown).
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‘Manawatu Block’—running from the mouth of the Ohau to the Rangitikei,
and from the coast to the Tararua and Ruahine ranges. The provision derived
from the Land Order and Scrip Act 1858, for reasons canvassed in the ‘New

Zealand Company’ section above.

The 1862 legislation’s transitional measures meant that it only came into
operation within districts proclaimed by the Governor.3%? The Act had
accordingly been something of a dead letter during the war years. In 1865,
however, the Native Land Court had been reconstituted as a single court and

had started issuing titles in the far north.

When news of the Native Land Court’s activity in the north reached the
Manawatu region, lhakara and other rangatira sent a petition to Mantell, the
Native Minister, on 24 April 1865 protesting the district’s exclusion from the
new native land laws regime.3%3 On 14 June 1865, Ihakara then wrote to
Featherston directly, setting out his grievance that the statutory position
governing the land had not been explained to him at Te Wharangi. According
to his letter, Ihakara’s response was initially to take back the mere he had
given to Featherston but, after Buller had explained things to him fully, the

agreement regarding the Rangitikei still held good.3%

At about the same time, W1 Pukapuka, Aperahama Te Huruhuru, Te Rei
Paehua and Noa Te Rauhihi,—four of the seven signatories of the
17 September letter—asked that Buller be sent to the district. At
Featherston’s request, Weld released Buller, who made a circuit of the iwi
in June and reported “complete success”: all three groupings “pledged
themselves in the most emphatic terms” not to interfere with the squatters

or their stock and to await resolution.3%®

In July 1865, a new Native Lands Bill was introduced to the House and the

guestion of whether the exclusion of the Rangitikei-Manawatt block should

362 Native Lands Act 1862, s 36.

363 As to the 1862 origin: Anderson, Green and Chase at 276 and 280. Petition of Rangitikei
and Manawatu Natives, 24 April 1865, AJHR 1865, G-4 at 4; Noake to Mantell, 20 June
1865, 1865 E-2A at 3; Anderson, Green and Chase at 277-279.

364 lhakara Te Hokowhitukuri [Tukumaru] to Featherston, 14 June 1865, 1865 E-2 at 9.

365 Noa Te Rauhthi and others to Featherston, 1865 E-2 at 9; Buller to Featherston, 22 June
1865, and Ngati Apa to Featherston, 10 June 1865, 1865 E-2 at 7-8.
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continue in the new legislation came before the General Assembly. For the
purposes of the consideration of the Bill, Featherston transmitted a return
on 21 July 1865 whose schedule described the block as “formally handed
over to me for sale” by the three tribes. On 26 July, on Featherston’s own
motion as a member of the House, the correspondence on the dispute was
also ordered to be laid on the table, including Featherston’s November
memorandum, the chiefs’ letter of 17 September 1864, and Ihakara’s letter

of 14 June 1865.

On 1 August 1865, on Mantell’s motion, the House ordered “the petition of
lhakara and other Manawatu-Block Natives, and its authorized translation
be printed”. This then led the Colonial Secretary on 13 August to demand “a
special report ... giving the history and present state of the transactions”. On

21 August 1865, Featherston supplied a response.36¢

Featherston’s 21 August letter restated the history for the exemption
audience but, in doing so, Featherston only kept one of the two unsatisfied
conditions from his November 1864 memorandum and dropped the other
one. The Wharangi offer was described as “formally offered ... subject to
terms of price and the definition of reserves”. However, the condition in the
November account as to acceptance “subject to [Rangatira] obtaining the

consent of their people” did not appear.3¢’

In the debate in the House that followed on 29 September 1865, Robert
Pharazyn, the member for Rangitikei, opposed the retention of the exclusion
and moved that it be expunged, highlighting opposition to the Rangitikei-
Manawati sale from Maori within the district.3®® Pharazyn argued that the
old New Zealand Company land orders were “a pretext”; the New Zealand
Company’s claims were “all for lands on the south side of the River

Manawatu”, and the “unsatisfied claims ... had now been reduced to 15,000

366 Featherston to the Colonial Secretary, 21 August 1865, 1865 E-2B at 3 (the 21 July schedule;
the 13 August demand, received 16 August); 1865 E-2, title page (return moved by Dr
Featherston, ordered 26 July 1865); Hearn, Responses to Tribunal Questions, A152(q) at 3
(the petition presented 27 July and 1 August 1865; its subsequent fate unclear).

367 Featherston to the Colonial Secretary, 21 August 1865, 1865 E-2B at 3; Notes on the Special
Report of the Native Land Purchase Commissioner, 11 September 1865, 1865 E-2B at 8;
Anderson, Green and Chase at 278-279.

368 NZPD 1864-66 at 628 (29 September 1865); Native Lands Act 1865 (1865 No 71), s LXXXII.
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acres, to satisfy which 275,000 acres had already been purchased”. Pharazyn
also spoke for the squatters, who wished to buy their runs directly from the
Maori owners. Additionally, in Hearn’s view, Pharazyn spoke for
speculators—‘business speculators (like himself)’—who wished to buy large
areas under the new Act. Hearn’s conclusion is that self-interest and genuine

concern were both operating in Pharazyn’s opposition to the exclusion.3¢°

The defence of the exclusion was made on two fronts. The first was the
previous arrangement with the Wellington province regarding the means by
which the New Zealand Company’s obligations to land-order holders were
to be met. Henry Sewell gave “an account of different arrangements which
had been made from time to time by the Legislature in regard to the
Manawatu and other blocks in the Province of Wellington, particularly
referring to the agreements of 1856 and 1862”. The Wellington members

also spoke on behalf of the provincial bargain.

The second front was the purported consent of the tribes. Objections based
on lhakara’s petition were answered by reading extracts from lhakara’s
letter of 14 June 1865 relating to the gift of the mere, lhakara’s desire to get
it back, and then the conclusion that Featherston should keep it after

matters had been explained by Buller.37°

The House then voted on the clause, the ayes were 24, the noes were 6, the
clause was retained by a majority of 18, and was enacted as s 82 of the
Native Lands Act 1865, assented to on 30 October 1865. Featherston himself
took no part: he was absent from the debates through illness.3”* The position
on the Rangitikei-Manawatu block was therefore unchanged by the new Act.
Owners of the block could not have their interests investigated and
confirmed by the Native Land Court and the only person who could lawfully

acquire it was the Crown.

369 NZPD 1864-66 at 628-630; Hearn at 286—287 (Gilling at 98 quoted at 286, fn 864).

370 1865 E-2, title page (return ordered 26 July 1865 on the motion of Dr Featherston) and at
9 (Ihakara to Featherston, 14 June 1865); Featherston to the Colonial Secretary, 21 August
1865, 1865 E-2B at 3; November memorandum, 1865 E-2 at 3.

371 NZPD 1864—-66 at 629-630; Native Lands Act 1865 (1865 No 71), s LXXXIl; as to
Featherston’s absence, Gilling at 97, cited in Anderson, Green and Chase at 281.
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On 22 November 1865, at Scott’s accommodation house on the Rangitikei,
Ihakara met with Featherston, describing the exclusion of the block from the
Act as an oppression of his tribe. Featherston’s answer was that the Act
expressly exempted from its operation all lands on which purchase deposits
had been made by the Government, and that although no deposit had yet
been paid on this block, Ihakara could not deny that “virtually it was already

in the hands of the Commissioner”.372

December 1865 meetings

303.

304.

On 4 December 1865 at Maramaihoea, Featherston and Buller held a hui
with about sixty Maori, mainly from Ngati Raukawa and affiliated groups.
Ihakara was not present. W1 Pukapuka opened the meeting with a long
speech, and his position had transformed since June after he had met with
Buller following his letter asking Buller to come to the district. Wi Pukapuka
had been satisfied with the exclusion when the Native Lands Act was first
explained to him, believing it would tend to a peaceful solution, “but his eyes
had since been opened”. He had discovered “that he was a ‘pig’ ... that a
fence had been erected around his land, and that the Superintendent and
Mr. Buller were driving him into a trap”. He had consented to the sale, “but
he had done so in ignorance”. He “was still willing to sell the block, because
he saw no other way of finally settling the difficulty; but he opposed the

attempt now being made to drive them to terms”.

In addressing the matter of rents, Wi Pukapuka declared that the tribes had
been kept out of their money for nearly two years: “[T]he runholders were
willing to pay, but the Superintendent warned them against doing so, and
had threatened to eject them”. The tribes had agreed on the division, and as
proof that no quarrel impended, a settler’s £500 for timber-cutting rights on
the disputed block “had been amicably distributed”. W1 Pukapuka charged
Ihakara with consenting to the impounding “without first obtaining the
general consent of the tribes”, and with securing, at the private meeting at

Scott’s, a promise of “the privileges of the Native Lands Act over his own

372

10409113

Notes of an interview between His Honor Dr Featherston (Land Purchase Commissioner)
and lhakara Te Hokowhitukuri, at Scott’s Accommodation House, 22 November 1865, AJHR
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lands south of the Manawatu River, leaving the Rangitikei Block ‘locked up
in the prison house’”. Featherston’s objection to paying rents was
“ostensibly for fear of a renewal of hostilities, but really in order to force
them to terms”. Wi Pukapuka closed with an ultimatum: he called on
Featherston “to ‘deliver the rents from prison’”, failing which, “at daylight
on the morrow”, the tribe would seize stock in payment of back rent and

drive off the rest.

Aperahama Te Huruhuru expressed his approval and the same intention.
Wiriharai, of Ngati Kauwhata, went further: he was opposed to the
impounding and to the sale itself, saying that he had never consented to the
sale, and would never do so. Tohutohu wanted the back rent first; after the
money was spent, they “would perhaps be disposed to talk”. Tapa Te Whata,
Te Kooro, Népia Maukeringutu, Tamihana Whareakaka and several others

urged the withdrawal of the rent freeze.3”3

Featherston replied at some length, restating—at least on his own record of
it—the terms on which the purchase had been founded. As to the question
of the rents, Featherston’s answer was to require unanimity on the matter.
He would tour the tribes—Ngati Kauwhata at Oroua, Rangitane at
Puketotara, Ihakara at Manawati, the Otaki sections of Ngati Raukawa, and
then Ngati Apa—and “if he found all parties unanimous —if with one voice
they demanded the rents, promising to divide them equitably and without
contention—he would probably yield to their request”. The meeting

apparently ended cordially.3’*

On the evening of the same day, Featherston met Ngati Kauwhata at
Awahuri, their kdinga on the Oroua. After words of welcome from Tapa Te
Whata, Te Kooro addressed Featherston in a short but earnest speech. He
was entirely opposed to a sale of the land and equally opposed to the
interference with the rents. He was aware the leases were illegal, “but as the

Government had permitted them to traffic in this way for several years, and

373 Notes of a Meeting at Maramaihoea (Rangitikei), 4 December 1865, 1866 A-4 at 16—17
(Enclosure 2 in No 6). As to Wi Pukapuka’s June letter: Noa te Rauhihi, Te Wiremu Pukapuka
and others to Featherston, 1865 E-2 at 9 (Enclosure 3 in No 4).

374 1866 A-4 at 17-18 (Enclosure 2 in No 6).
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to receive the rents, he considered that the privilege had been conceded to
them, and he did not recognize the right of the Superintendent, or of anyone

else, to step in and impound their rents on any pretext whatever”.

Te Kooro went on to say that he disapproved of the threats made regarding
interference with stock. However, he would resist the impounding of the
rents by doing the utmost in his power to prevent a sale of the land to the
Government. If the rents were allowed to be paid, he would be willing to
entertain the question of sale and to discuss it with his people. Reupena and
several others spoke similarly. It was arranged that Tapa, Te Kooro and

others would accompany Featherston’s party to Puketotara.3”>

On 6 December 1865 at Puketotara, Rangitane assembled with their chiefs
and the discussion ran from about 9am to 11pm. Hoani Meihana began,
saying he had been present for the agreement at Te Wharangi Hotel, and he
adhered to it. However, the final decision was always intended to rest with
the people. Tapa Te Whata agreed. Peeti Te Aweawe of Rangitane
responded that he disputed the right of the rangatira at Te Wharangi to
dispose of his land at all, and that his tribe did not consent to the transaction.

He insisted on payment of the rents.

Te Kooro, who had come down with Featherston’s party from Awahuri,
repeated his position and added to the terms of any future consent the need
for a reserve at Te Awahuri. Hoani Meihana likewise marked the limits of his
own selling and that he would ask for a reserve at Puketotara. Kerei Te Panau

and others pressed for payment of the rents.37¢

Featherston’s reply, according to his own record, reiterated that he was
willing to allow the rents to be paid so long as everyone agreed on the
subject. On the purchase, “he was quite willing to wait patiently till every
member of each tribe had consented to the terms of sale; but as the people
were beginning to manifest impatience about the rents, his own decided

opinion was, that the sooner the whole question was settled, and price paid,

375 At 18-19 (Enclosure 2 in No 6).

376 Notes of a Meeting at Puketotara (Manawatu), 6 December 1865, 1866 A-4 at 19-20
(Enclosure 3 in No 6). Hoani Meihana is identified in Anderson, Green and Chase at 283 as
Hoani Meihana Te Rangiotu.
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the better for the district and all parties concerned”. With that view,
“Mr. Buller would remain in the district, and would attempt to arrange the
details of the purchase”, Featherston being “prepared to close finally with

the sellers as soon as they were unanimously agreed”.3”’

On 7 December 1865, the Te Awahou meeting assembled in the Court
House, but a disturbance “owing to the supply of grog at the neighbouring
public-house” broke it up. The meeting did not reconvene. Instead, on
8 December, Ihakara met with Featherston by himself. lhakara was strongly
opposed to any payment of the rents. He declared his determination to
arrange terms as speedily as possible, reported that nearly all the men of
influence in the tribe supported an immediate sale, but thought it probable
“that some would hold out in their opposition to the sale, and that thus the

final arrangements might be considerably delayed”.

On 9 December 1865 at Otaki, Tamihana Te Rauparaha, Matene Te Whiwhi
and Horomona Toremi met with Featherston, stating that they were
decidedly against the payment of any of the Rangitikei rents, pending the
sale of the block, and complained of the delay on the part of Ihakara and the
other local chiefs in arranging final terms. From Otaki, Featherston returned
to Wellington. Buller returned to the Manawatu and Rangitikei to continue

the negotiations.3"®

Te Takapu

Lead-up to the hui

314.

On 20 January 1866, Aperahama Te Huruhuru and Wiremu Pukapuka wrote
to Featherston from Tawhirihoe. Buller was with them and witnessed their
tohu. The letter recorded that Ihakara had returned to Manawatl that
morning or he would have signed the letter too. The writers announced a
meeting of chiefs at lhakara’s pa at Tawhirihoe for Thursday 1 February

1866. The letter set out a plan with two options:

377 1866 A-4 at 20 (Enclosure 3 in No 6).

378 Notes of a Meeting at Lower Manawatu, 7 and 8 December 1865, and Notes of a Meeting
at Otaki, 9 December 1865, 1866 A-4 at 20—21 (Enclosures 4 and 5 in No 6); Tamihana Te
Rauparaha to Featherston, 9 December 1865, and Horomona Toremi and others to
Featherston, 1866 A-4 at 21 (sub-enclosures to Enclosure 5).
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314.1 If the chiefs proved “of one mind”, a general meeting of the people
would be convened, at Rangitikei or Manawatd, “and bring this

work of ours to a speedy close”. When the general meeting took

place, Featherston needed to propose a price.

314.2 Ifthere were still division among the chiefs, Featherston was to stay
away and leave Buller, |hakara, Hoani, Tapa and Hori “to work
quietly among the people”, and not to be “dark (or sad) about the

delay”.3”®

The letter was significant for what it had to say on the subject of reserves,
outlining Aperahama Te Huruhuru and W1 Pukapuka’s opposition to any
reserves being made because they would be a constant cause of contention
between the tribes. As these submissions come to shortly, ultimately the
deed of purchase for the Rangitikei-Manawat block did remain silent on the

question of reserves, which is the subject of its own Crown concession.38°

The hui fixed for 1 February 1866 ended up not taking place. The date was
postponed to 21 March 1866 to allow time for collecting food. Although Te
Awahou had been originally selected as the venue, it was changed to
Te Takapu, a settlement on the south bank of the Manawatu about twenty
miles from its mouth. The alteration was communicated to Featherston and
received his approval. The meeting was then postponed once more, to

5 April 1865.381

Meanwhile, on 27 March 1866, Featherston had a long meeting with
Ihakara. The chief stated emphatically his determination to sell the block,
named £21,000 as the price he was prepared to propose, and warned
Featherston that there would be strong opposition from a section of his
tribe. In particular, Aperahama Te Huruhuru, who had been one of the first

to offer the land for sale, had decided to withdraw from sale.

379 1866 A-4 at 23 (letter of 20 January 1866, printed in the narrative introducing the notes of
the March and April meetings).

380 At 23. Aperahama Te Huruhuru subsequently withdrew from the sellers’ ranks. By 27
March 1866 he had told Featherston this. On 5 April 1866, he opened the substantive
speeches at Te Takapu announcing it himself.

381 At 23.
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On 29 March 1866, at the Ben Nevis Hotel at Turakina, Featherston then met

with Ngati Apa because they had declined to attend the Te Takapu hui.
Featherston urged them to reconsider but Ngati Apa were adamant that any
purchase of the block needed to be conducted with Ngati Apa

independently.38 Threats of reviving hostilities were made.

Featherston’s response was forceful but, in the same breath, he negotiated;
he offered to take any proposal from Ngati Apa to the Takapu hui, stated a
willingness to enter into a separate deed of cession provided the other tribes
did not object, and asked what price Ngati Apa were prepared to accept in

final satisfaction of their claim to the block.

Between 2 and 4 April 1866, the tribes assembled at Te Takapu. Featherston,
at the request of the chiefs, stayed away until the formal opening. By this

time, he was clearly primed to deal with significant opposition to the sale.

Hui at Te Takapu

321.

322.

323.

The hui commenced on 5 April 1866, with about seven hundred Maori
present. Those from Ngati Raukawa and affiliated groups recorded as in
attendance comprised: Ngati Kauwhata, Ngati Wehi Wehi, Ngati Pare, Te
Mateawa (Ngati Tukorehe), Ngati Parewahawaha, Ngati Pikiahu, Ngati
Whakatere, Ngati Huia, Ngati Ngarongo, and Ngati Raukawa. Rangitane,
Ngati Toa, Muaupoko, and members of Ngati Awa were also present. After
preliminary speeches and the giving away of about forty tons of food,

Ihakara formally opened the proceedings.3®3

Aperahama Te Huruhuru spoke first to the business of the meeting. He
stated that he was one of the nine representative chiefs who had voluntarily
offered the block for sale. Since then, he had become aggrieved by the
persistent refusal to allow the impounded rents to be paid, and he was now

prepared to withdraw from his agreement.

Népia Maukiringutu, son of the late Népia Taratoa, spoke in support of

Aperahama, declaring that he could never consent to a sale of the block,

382 At 23-24.
383 1866 A-4 at 24-25.
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while admitting that in 1864 he had been one of the most urgent in pressing

Featherston to accept the sale and take the quarrel into his own hands.3%*

324, Ihakara replied in what Featherston’s notes describe as “a carefully
prepared, well delivered, and very effective speech”. He recounted the
history: the sale of the Te Awahou block over the opposition of the elder
Népia Taratoa; the leases and the rents; the trouble after Taratoa’s death;
the three pa he had himself built—Tawhirihoe, Hokianga and Makowhai; his
resolve to keep possession of his land “or else to shed his blood upon it”;

and his eventual yielding to Featherston.

325. Ihakara went on to describe his offer of arbitration, which Ngati Apa refused,
and the conclusion he had reached, that nothing but a sale of the land to the
Queen would bring the trouble to an end. Of the Wharangi meeting, he said
there were eight chiefs present besides himself, all agreed that the land
should be sold to the Queen, the offer was formally made and accepted by
the Queen’s Commissioner and he gave up his club, named Rangitikei, in
token of the surrender. Then the condition, in his own words as the notes
record them: “When the chiefs offered the land for sale they said to
Dr. Featherston that the final decision would rest with the people; hence the
long delay. The chiefs had been waiting for all the people to consent.” The
people were now assembled; if they consented at once the matter would

soon be settled; if not, it would be delayed.

326. As to price, had the title been clear, “he would probably have asked a million
pounds for it”, but as it was fighting ground he would ask only £21,000—
Horomona had proposed £20,000 for Ngati Raukawa, and he added a
thousand and asked it on behalf of all the tribes concerned. “If his share

should only be sixpence he would be satisfied. It was the price of peace.”38>

327. Thirteen further speakers followed on 5 April. Featherston’s notes record

that “all these speakers declared themselves more or less opposed to the

384 Notes of various meetings held with the several tribes engaged in the Rangitikei land
dispute during March and April 1866, 1866 A-4 at 25 (Enclosure 6 in No 6) [Takapu notes].
385 At 25.
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sale”, adding Featherston’s own gloss that several “admitted that they were

only remote claimants”.38

Henare Te Herekau urged that a further attempt should be made to get the
exemption clause in the Native Lands Act repealed, and to have the question
of title in this case investigated and adjudicated on by the Native Land Court,

as to which Parakaia Te Pouepa supported him.3¥’

Matene Te Whiwhi spoke criticising the structure of the Wharangi offer.
Tamihana Te Rauparaha advocated for the sale and proposed a price by
quality of land—20s an acre for the best, 5s for the swampy, 2s 6d for the

sandhills. The meeting adjourned about 3pm.388

The discussion resumed about 11lam the next day. Ihakara renewed his
demand for £21,000 and recited the boundaries. Wi Pukapuka, Noa Te
Rauhihi, Te Rei Paehua, Hori Te Waharoa and Tapa Te Whata “all spoke

strongly in favor of the sale”.

Aperahama Te Huruhuru, Parakaia Te Pouepa, Aperahama Te Ruru and
Henare Te Herekau spoke in opposition; and Henare Hopa, Reweti and
Apiata, “who were on the side of the opposition on the previous day,

expressed themselves favourable to the sale”.

Tamihana Te Rauparaha abandoned his acreage proposal for “insuperable
difficulties” and proposed £20,000 for the whole block. Wi Pukapuka
proposed £50,000; Noa Te Rauhihi named £40,000, which Te Rei Paehua,
Tapa Te Whata and Hori Te Waharoa adopted and to which Pukapuka
ultimately agreed. Te Hoia, from Poroutawhao, said he was a remote
claimant opposed to all land selling, but that he did not think they could
prevent lhakara selling if he was so disposed. Matene Te Whiwhi refused to
declare himself on either side, hoping for a good price if sold and for

immediate individualisation of claims if not.

386 Wiriharai, Tohutohu, Takana, Te Kooro, Reupena Te One, Horopapera Te Tara, Hare Hemi
Taharape, Heremaia Te Tihi, Paranihi Te Tau, Henare Hopa, Te Reweti, Henare Te Herekau,
Rawiri Te Wanui, Parakaia Te Pouepa, Te Kepa Riteri and Rota Tawhiri: Takapu notes, 1866
A-4 at 25.

387 Takapu notes at 25.

388 At 25-26.
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Te Kooro, of Oroua, “who had previously been opposed, said that if he could
get some guarantee that the division of the purchase money would be fair

and equitable, he would at once withdraw all opposition”.

Neri Puratari made “a violent speech in opposition”, and Wereta Te Waha
and Piripi Te Rangiatauhua also spoke strongly against the proposed sale.
Peeti Te Aweawe, for Rangitane and Muaupoko, said that in the absence of

the Ngati Apa claimants they would reserve what they had to say.

The day ended when the wives of Takana and Te Kooro, disputing a
boundary between themselves, rushed into the open area calling on
Featherston to take the disputed land, “which elicited a roar of laughter, and

the meeting immediately broke up”.38°

On 7 April 1866, the discussion continued, according to Featherston, with
“great warmth throughout the day”, and, according to Featherston, “the
spirit of opposition had been in a great measure crushed by the resolute
determination of Ihakara and the other leading chiefs to effect a sale”.
Towards evening, the whole meeting called on Featherston to declare his

intentions. Ihakara made a final speech.3%°

Deputation to Ngati Apa

337.

At this juncture, Featherston stated that the absence of Ngati Apa caused
significant difficulty. He proposed that a deputation of ten or twelve leading
chiefs accompany him to the Rangitikei “and exert their influence to bring
the Ngatiapa down”. The meeting agreed. At Featherston’s request, the non-
sellers formed part of the deputation and a letter signed by about sixty chiefs
went by special messenger to Turakina. The Takapu hui decided upon as the
deputation: Tamihana Te Rauparaha, Peeti Te Aweawe, Heremia Te Tihi,
Henare Hopa, Hohepa Tamaihéngia, Wi Tamihana Te Neke, Winiata Taiho,

Noa Te Rauhihi, Te Reweti, and Te Rei Paehua.3°!

389 Takapu notes at 26. The notes record Hunia speaking on 6 April although the same notes
record Ngati Apa as totally unrepresented at the opening on 5 April and as first arriving
with the deputation on 11-12 April; the discrepancy is on the face of the print and is not
explained in it.

390 Takapu notes at 26—27. The bracketed identification of ‘my relatives’ as the opposition
is the notes’ own parenthesis.

391 Takapu notes at 27.
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On 9 April 1866, Featherston, Buller and the deputation started for

Rangitikei. At Scott’s accommodation house, the special messenger met
them with an angry letter from Kawana Hunia, ordering the deputation back.
Buller, taking Peeti Te Aweawe with him, went on that evening to Turakina
and from there to Whanganui, spending the whole night in negotiations.
They returned the next day accompanied by Hunia, Tamati Puna (from

Wanganui), and the Ngati Apa tribe.

The party was formally received at Hamuera’s pa at Parewanui on 11 April
1865, then visited the Awahou pa, then reached Te Awahou late in the
evening. Buller and several of the chiefs pressed on to Te Takapu the same

night, arriving at 3am.

Memorandum of sale

340.

341.

342.

Ngati Apa were apparently received at Te Takapu cordially. The hui took
place over the course of the following two days, with proceedings on 13 April
adjourning early on the understanding that the discussion “had well nigh

exhausted itself” and Featherston had to attend to other business.3%2

On the morning of 14 April 1866, Featherston invited any chief who wished
to speak to do so. Ilhakara and the leading selling chiefs pressed the sale
again, while Kawana Hunia declared that if the meeting should break up
without the sale having been effected, he would return at once to pa-
building, and would decide the question of title “by a trial of strength with

the Ngatiraukawa”.

Parakaia Te Pouepa brought up the proposal for a reference to the Native
Land Court, but the idea was dismissed peremptorily by Ngati Apa.
Rangitane and Mualpoko were unanimous against any course but
immediate sale. Featherston’s notes record that it was tacitly admitted by
Aperahama Te Huruhuru and Népia that, although they were now opposing
the sale, they could not see any other way of settling the dispute with the

Ngati Apa.3®3

392 At 27.
393 At 27-28.
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343. About 3pm on 14 April 1865, Featherston rose and made the speech on

which this part of the history turns. According to Featherston’s account:

343.1

343.2

343.3

He first restated his own two conditions from 1864, he then
recounted that when Ngati Apa insisted on his accepting the land
“he refused to accept more than whatever interest they might be
found to have”, and when the nine chiefs at Wharangi formally
handed the block to him, “he only accepted the land subject to the
claims of the Ngatiapas, and to the consent of the people to the sale

being obtained”.

Featherston then put to the hui what he saw as the alternatives,
saying that if all three tribes agreed to one of the options, then he

would also accept it:3%

343.2.1 Arbitration—which he saw as ‘useless’ unless the three

tribes all agreed to abide by the award.

343.2.2 Division—for which the difficulties of proportion and

location were insurmountable.

343.2.3 The Native Land Court—to which Featherston said all
three tribes would have to consent and accept the decision
as final, and they would also need to employ surveyors on
ground “every inch of which they had declared to be

fighting-ground”.

Featherston then spoke to the meaning of consent, contending that
“consent of the people” or the ‘tribe’ did not necessarily equate to
the unanimous consent of everyone. He argued that one hold-out
member should not be able to prevent a whole tribe from selling
their land, nor should a small section of one tribe be able to stop
some six or seven tribes disposing of a block which they were
anxious to sell, “especially when the carrying out of the decision of

the majority was the only means of avoiding an inter-tribal war.”

394 At 28.
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As such, although four months earlier, at Puketotara on 6 December 1865,
Featherston’s own note had recorded him “quite willing to wait patiently till
every member of each tribe had consented to the terms of sale”,
Featherston’s standard for consent therefore materially shifted at
Te Takapu. At this point, the consent of “all the real and principal claimants”
was sufficient, with the opposition of “one or two men” or “a small section
of one tribe” not permitted to prevent a sale. Featherston also disclaimed in
his speech any responsibility for distribution: he claimed that he had always
handed the purchase money to chiefs nominated by the sellers. Once he had

done so, his responsibility ceased.3?>

Featherston then polled the tribes, calling on each to answer publicly by its
chiefs. Whanganui, Ngati Apa, Muaupoko, Ngati Toa, and Rangitane all
declared themselves unanimous. lhakara, however, is recorded to have
“expressed his regret that they were not like all the other tribes unanimous
... but the large majority of them were so determined to sell, especially all
the principal claimants, that he insisted upon the purchase being

completed”.

With this, Featherston said his course was clear: five of the six tribes were
unanimous, and of Ngati Raukawa “only a small section opposed the sale”.
Of that section, he said, the two principal chiefs—Neépia Taratoa and
Aperahama Te Huruhuru—had previously given their consent and “great
chiefs like them were not in the habit of repudiating engagements entered
into in the face of the whole tribe”.3% Featherston stated that he was certain
the present opposition would not persist and many other opponents had
told him they would abide by the decision of the majority and would sign the
deed.

395 Takapu notes at 29; Notes of a Meeting at Puketotara, 6 December 1865, 1866 A-4 at 20;
November memorandum, 1865 E-2 at 3; Featherston to the Colonial Secretary, 21 August
1865, 1865 E-2B at 6.

396 Takapu notes at 29. The two chiefs named as bound by past consent were the two whose
present opposition the notes had recorded throughout: Aperahama Te Huruhuru had
announced his withdrawal in the meeting’s first substantive speech, and Népia (the
younger, called Maukiringutu at 25 and Taratoa at 29) had declared he could never
consent.
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Featherston therefore announced his acceptance of the block. His notes
record that the announcement was received with great applause. The price
was then resolved with the chiefs and ultimately fixed at £25,000. A
memorandum of agreement affirming the sale and describing the
boundaries was prepared and signed by approximately two hundred of the

principal claimants.3%’

Opponents of the sale from Ngati Raukawa and affiliated groups had been
writing letters of protest since before the Takapu hui and continued doing

so during the course of the proceedings:

348.1 On 2 February 1866, Hori Kerei te Waharoa and 27 others had sent
James FitzGerald (the former Native Minister in the Weld Ministry)
a notification of the boundaries of the land they held at Manawatd,
saying that on no account should the land be taken away. They
asked that their letter be printed: “Be quick in sending this to the
Press so that all the Pakehas may see it, and the Maoris also.” The

Press published it on 17 March 1866.3%

348.2 On 25 February 1866, Aperahama Te Huruhuru, Népia Taratoa and
56 others wrote to Major Edwards, the Resident Magistrate, asking
him to send their word to the Native Minister and to the
Government “to withhold Mr. Featherston. Do not allow him to
come and disturb us, as we do not (now) intend to sell

Rangitikei”.3%°

348.3 In a letter dated 5 to 14 April 1866 addressed to the Maori

Messenger, Parakaia Te Pouepa and eight others referenced the

397 Featherston’s notes of the Te Takapu meeting, enclosed in | E Featherston to the Native
Minister (30 June 1866) 1866 A-4 at 14 (No 6); the notes at 29. The notes record the
announcement ‘received with great applause’, the price ‘ultimately fixed at £25,000’, and
a memorandum of agreement ‘signed by upwards of two hundred of the principal
claimants’ following the formal announcement ‘[o]n the following Monday morning, 16th
April’.

398 HoriKereite Waharoa and 27 others to FitzGerald, ‘He Panui, me ta ki te Karere’ (2 Pepueri
1866) AJHR 1866 A-15 [1866 A-15] at 3—4; published in ‘The Manawatu block’ Press (17
March 1866) at 2.

399 Aperahama Te Huruhuru and others to Major Edwards (25 Pepuere 1866) 1866 A-4 at 3—4
(Enclosure 2 in No 1; official translation at 4).
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Rangitikei-Turakina purchase: “We quietly gave up the other side
(of Rangitikei) to the desire of Ngatiapa; that went in a clear manner
to the Governor. This side was retained in a clear manner.” Their
closing words were: “Let it be done in a proper manner, not in a

way resembling a taking by force.” 4

348.4 On 14 April 1866, Ngati Raukawa, Ngati Kauwhata, other hapi or
affiliated groups, as well as Parakaia Te Pouepa and Hénare Te
Herekau, issued a document addressed to the General Assembly
similarly referencing the Rangitikei-Turakina purchase, describing

events at Te Takapu, and their opposition to the sale.*°!

Following the Takapu hui, a number of protest letters went out to the Native

Minister, the Governor, and the newspapers:

349.1 On 16 April 1866, from Hénare Te Herekau and Hare Hemi Taharape
describing the boundaries of the Te Awahou and Te Ahuaturanga
blocks as lasting boundaries, urging that a survey be initiated “so
that you may see which land belongs to those persons who are

selling”.402

349.2 On 20 April to the Native Minister from Henare Te Herekau and four
others, stating that the sale was “unauthorized as regards each

man’s piece of land”.4%

400

401

402

403

Parakaia Te Pouepa and eight others, ‘Ki te Karere Maori’ (Takapu, Whare Houkamau, 5—
14 Aperira 1866) 1866 A-15 at 4 (authorised translation at 4); published in ‘The Manawatu
Purchase’ Press (27 April 1866) at 2 and Wellington Independent (3 May 1866) at 5. The
other signatories: Matene Te Whiwhi, Paranihi Te Tau, Wiriharai te Ngira, Epiha te Riu,
Heremia Puke, Hénere te Herekau, Népia Taratoa and Aperahama te Huruhuru.
Ngatiraukawa, Ngatiwhakatere, Ngatihuia, Te Mateawa, Ngatipikiahu, Ngatikahoro,
Ngatiparewahawaha, Ngatiterangi, Ngatiturangi, Ngatikauwhata and Ngatirakau, with
Parakaia te Ponepa and Henere te Herekau, ‘Ki te Rinanga’ (14 Aperira 1866) 1866 A-15 at
4-5 (authorised translation, ‘To the Assembly’, at 5); published in Press (25 April 1866) at
2 and Wellington Independent (28 April 1866) at 4, cited for publication only. The tribal
names are as printed.

Hénare Te Herekau and Hare Hemi Taharape to FitzGerald (16 Aperira 1866) 1866 A-15 at
5 (authorised translation at 5-6), published in ‘The Manawatu Purchase’ Press (27 April
1866) at 2.

Hénare Te Herekau and others to the Native Minister (20 Aperira 1866) 1866 A-4 at 3
(Enclosure 1 in No 1; official translation at 3).
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349.3 On 24 April to Governor Grey from Népia Taratoa and 20 others,
saying the Rangitikei was being ‘seized’, and “this land selling is not

by the residents of Rangitikei”.4%4

349.4 On 30 April 1866 to the Native Minister from Népia Taratoa and 37
others, saying: “Our determination to hold fast to the land is fixed

and will never cease”.49>

349.5 Also on 30 April, Aperahama Te Huruhuru and 49 others addressed
an open letter to “all the rGnanga” of Wellington, of Ahuriri, of
Auckland, of England, “and all the places of the Queen”, announcing
a hikoi from Rangitikei, Oroua, ManawatQ, Poroutawhao and Otaki

to Wellington. 406

After receiving Henare Te Herekau’s letter of 20 April 1866, the Acting Native
Minister, Colonel Haultain, wrote to Featherston on 30 April 1866, asking
him to “furnish the Government with a report of your proceedings as Land

Purchase Commissioner in connection with the purchase of the Manawatu

On 1 May 1866, Mantell, who until recently had been the Native Minister,
then forwarded Haultain a letter Mantell had received from Tamihana Te
Rauparaha of 25 April 1866, describing the Te Takapu meeting. In Mantell’s
covering letter, he drew Haultain’s attention to a passage in Tamihana’s
letter that implied, in Mantell’'s view, the most important part of the
negotiations, “namely, the ascertainment and assessment of the

proportionate interest of the contending tribes” was still unaccomplished,

Népia Taratoa and others to Governor Grey (24 Aperira 1866) 1866 A-4 at 12 (Enclosure 2
Népia Taratoa and others to Captain Russell (30 Aperira 1866) 1866 A-4 at 12—-13 (Enclosure

Aperahama Te Huruhuru and others to all the Riinanga (30 Aperira 1866) 1866 A-4 at 13—
14 (Enclosure 4 in No 5; official translation at 14). The translation’s address line includes
Christchurch: ‘To all the Runangas of Wellington, Christchurch, Ahuriri, Auckland, England,
and all the places of the Queen’. The Maori text (at 13) names the people ‘o Rangitikei, o

350.
Block”.407

351.
404

in No 5; official translation at 12).
405

3 in No 5; official translation at 13).
406

Roua, o Manawatu, o Poroutawhao, o Otaki’.
407

T M Haultain (in the absence of the Native Minister) to Featherston (30 April 1866) 1866
A-4 at 3 (No 1), transmitting the 20 April document and enclosing duplicates of ‘letters
copies of which have been previously forwarded to your Honor’'.
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“or at least has not been communicated to the Natives, or received their

assent”.408

3 May 1866 Instructions

352.

353.

354.

After receiving Mantell’s correspondence, Haultain then sent a follow-up to
Featherston on 3 May 1866, providing the letters from Mantell and

Tamihana, and other protest correspondence.

Haultain also supplied to Featherston “for your guidance” an extract from a
“Memorandum respecting Land Purchases”, asking Featherston that the
points “receive your special attention”.*%® The Memorandum stated that, in
all cases, Crown purchases should not proceed until the officer entrusted

with completion had forwarded a report showing the following:
353.1 He had duly investigated the Native claims to land within the block.
353.2 Theinvestigation had taken place after due publicity.

353.3 By the investigation he had ascertained that the title vested in the

persons or tribes named in his report.

353.4 The area, the price, and the number, amount and dates of the

instalments were accurately defined.

353.5 The persons named in the report were those to whom it had been

agreed by all known claimants that payment should be made.

Featherston acknowledged receipt of the 30 April and 3 May 1866 requests
but it appears he never provided a report complying with the directions in
the Memorandum. He did get the Memorandum. On 7 May 1866, he told
Haultain he would furnish a report of his proceedings “shortly after the
arrival in town of Mr. Buller, who is daily expected”, and the same day
acknowledged the 3 May letter “forwarding me the substance of an extract

from a memorandum ... and also enclosing copies of sundry letters and

408 W B D Mantell to the Native Minister (1 May 1866) 1866 A-4 at 5—6 (Enclosure 2 in No 2),
enclosing Tamihana Te Rauparaha to Mantell (25 Aperira 1866) 1866 A-4 at 6 (official
translation at 6-7).

409 Haultain to Featherston (3 May 1866) 1866 A-4 at 5 (No 2), with ‘Substance of an Extract
from a Memorandum respecting Land Purchases’ (Enclosure 1 in No 2) at 5.
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documents relating to the Manawatu purchase”, tendering his thanks for

the same.*10

On 9 May 1866, Haultain met a delegation of 35 people from Ngati Raukawa
and affiliated groups, led by Parakaia Te Pouepa and Henare Te Herekau.
They presented Haultain with “a written protest against the sale couched in
strong and indignant language”.*'! Referring to Featherston’s claims that
1,100 had already signed the deed of cession, Parakaia Te Pouepa observed
that “he had not seen that number, and those who consented belonged to
strange places; they came, he believed, from various parts of Wanganui.”
Haultain relayed that Featherston had yet to supply the report required by
the Governor, and assured the delegation that “they might rest satisfied that

no sale would be allowed unless the owners of the land agreed to it.” 41

Following the meeting, Haultain then sent Featherston notes of the meeting,
together with the letter to Governor Grey of 24 April and both letters of
30 April 1866.413

On 30 June 1866, Featherston supplied a report, containing “minutes of the
various interviews | have held during the last few months ... mainly drawn
up from notes taken by Mr. Buller”, which “will place His Excellency’s
Government in possession of all that has taken place”. Featherston went on
to say that the purchase deed had already been signed by a thousand
people, the money to be handed to chiefs nominated at a general meeting

at Parewanui, and “it is not anticipated that any difficulty will arise”.44

410

411
412

413

414

Featherston to Haultain (7 May 1866) 1866 A-4 at 11 (Nos 3 and 4). Featherston
acknowledges Haultain’s letter as ‘of the 4th instant’; as printed it is dated 3 May 1866.
Editorial, The Press, Wednesday, January 6 1869, at 2. See also Hearn at 328.

Notes of an interview between the Hon. Colonel Haultain, acting for the Native Minister,
and thirty-five Natives of the Ngatiraukawa tribe, on the subject of the sale of the
Manawatu Block, Enclosure 1 in No 5, AJHR, 1866, Session |, A4 at 11. See also Hearn at
328.

Haultain to Featherston (9 May 1866) 1866 A-4 at 11 (No 5), the three letters listed in the
margin note at 11; ‘Notes of an interview between the Hon. Colonel Haultain ... and thirty-
five Natives of the Ngatiraukawa tribe’ (9 May 1866) 1866 A-4 at 11 (Enclosure 1 in No 5).
Featherston to the Native Minister (30 June 1866) 1866 A-4 at 14 (No 6): ‘the purchase
deed has already been signed by above one thousand claimants’. The Parewanui
nomination and ‘it is not anticipated that any difficulty will arise’ are in the closing
paragraph of the enclosed notes, 1866 A-4 at 30. Note also Featherston to Haultain (7 May
1866) 1866 A-4 at 11 (Nos 3 and 4): the acknowledgment of the 3 May letter and
enclosures, and the statement that a report would be furnished ‘shortly after the arrival in
town of Mr. Buller’.
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Featherston’s report of 30 June 1866 was evidently a response to Haultain’s
30 April 1866 letter, and did not address Haultain’s correspondence of
3 May. Featherston did not engage with any of the five matters in the
Memorandum: his report did not contain any investigation of the claims, no
publicity of any investigation, no ascertainment of title in named persons or
tribes, no defined area, price or instalment schedule, and no agreement of

all known claimants to the payees. The Memorandum is not mentioned.4'°

On 16 July 1866, the new Native Minister, Colonel Russell, returned to
Wellington. With no response forthcoming from Featherston on the

Memorandum, Russell wrote to Featherston on 17 July 1866:41®

May | request that before you make any payment you will be so
good as to refer to the Hon. Colonel Haultain’s letter of the 3rd
May, 1866 ... which memorandum requires that, beyond the
payment of such instalments as may be actually and
immediately due, no further action should be taken until a
report, therein described, had been furnished to the Governor
through the Native Minister. | lose no time in informing you that
| have not yet received, for the purpose of laying before His

Excellency, such a report as is required by the memorandum.

On 20 July 1866, Russell wrote to Featherston again, after receiving
information that surveying the block “will lead to armed resistance”. Russell
requested that anyone acting under Featherston’s directions “carefully
abstain from any act of survey or occupation of which the Government has
not been previously informed, and to which it has not assented ... as any

steps not authorized by Government might result in war.”4’

On 23 July 1866, Featherston responded to Russell’s 20 July letter. He only
answered the survey point, saying that in all his reports he had “invariably

recorded my opinion that any attempt to survey any portion of the block,

415 Compare Featherston to the Native Minister (30 June 1866) 1866 A-4 at 14 (No 6) and the
enclosed notes at 14—30 with the Memorandum’s five matters, 1866 A-4 at 5.

416 A H Russell to Featherston (17 July 1866) 1866 A-4 at 32 (No 9, letter No 362).

417 Russell to Featherston (20 July 1866) 1866 A-4 at 33 (No 13, letter No 364). See also W
Rolleston to Major Edwards (20 July 1866) 1866 A-4 at 33 (No 11), and J T Edwards to the
Native Minister (20 July 1866) 1866 A-4 at 33 (No 12): ‘l may remark that | do not think the
information is correct.’
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whether by Government or Natives, would inevitably lead to an inter-tribal
war”. Featherston suggested the Government intimate to Parakaia “that
they will not permit the survey unless he first obtain the consent of all the
tribes who have claims upon the block.” The 17 July letter is not answered
on the face of this letter and, accordingly, the 3 May letter and the

Memorandum are not responded to either.**®

The Rangitikei-Manawati deed and whose names were written on it

362.

363.

In the meantime, between late May and late August 1866, the deed of
cession was carried for signature to almost every Maori village between
Wellington and the upper Whanganui—an area far larger than the block. 211
names, including those of prominent Ngati Apa rangatira, were on the deed
before the first names from Ngati Raukawa and affiliated groups, those of
Ihakara Tukumaru and Keremeneta Puritia, were endorsed.*'? By the time
that the deed was treated as completed and executed on 13 December 1866
at Parewanui and the money paid out, it carried 1,647 names. Only 341 of
them are identifiable as Ngati Raukawa, Ngati Kauwhata, and affiliated

groups. 4?0

Husbands’ gap-filling report reconstructs the process by which the names on
the Rangitikei-Manawatl deed were collected. Husbands speaks of ‘names’
rather than ‘signatures’ because most of the names on the deed were
written onto the deed by Walter Buller with a tohu placed next to it.
Husbands reconstructs the process followed on Buller’s arrival in each
community: a group was gathered, usually by a local chief supportive of the
purchase; the text of the deed was read out; and those present were invited
to sign or, much more often, to have their names added with their mark. At

Pipiriki, where Buller worked with the Resident Magistrate James Booth, 445

418 Featherston to the Native Minister (23 July 1866) 1866 A-4 at 33 (No 14).

419 Paul Husbands The Rangitikei-Manawati Crown Purchase Deed and the Members of Ngati
Raukawa, Ngati Kauwhata and Affiliated Groups Whose Names Were Written on It (Wai
2200, #A229, 19 April 2021) [Husbands Rangitikei-Manawati Deed] at 19.

420 Husbands Rangitikei-Manawatl Deed at 11, 19-20, 23-24, 38—-39 and 46; Featherston,
Final Report on the Manawatu Rangitikei Purchase, 14 November 1866, ANZ ACIH 16046
MA13/115/73a.
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names were added of which only 58 were the actual signatures of the

individuals involved, the other 387 being written on by Buller himself.4?

Husbands’ analysis of the deed’s composition is that, of the 1,647 names
eventually gathered, no fewer than 730 came from members of hapu and
iwi of the Whanganui River. Featherston himself put their claims as “of a
purely secondary nature”, resting on their relationship with Ngati Apa,
whom the Whanganui chiefs had “pledged to assist in the event of hostilities
with the Ngati Raukawa and other rival claimants” —so their presence on the

deed was derivative of an alliance, rather than primary interests in the block.

Of the 346 names on the completed deed identifiable as Ngati Raukawa,
Ngati Kauwhata, and affiliated groups, 154 belonged to groups living
between the Rangitikei and the Manawati in 1866. Husbands sets the
deed’s scale against the district’s earlier Crown purchases: the Rangitikei-
Turakina deed carries 197 names, Te Ahuaturanga 119, and the two
Te Awahou deeds 67 and 76. Buller, by contrast, had set out “to get the
signatures of as many claimants as possible”—in effect, Husbands says,
engaging the maximum number of hapl and iwi “no matter how remote
their connection to the land”, taking in Nga Rauru (more generally
associated with the Waitotara and southern Taranaki), the hapl and iwi of
the Whanganui River as far upriver as Pipiriki, Ngati Kahungunu of Hawke’s

Bay, and Ngatiawa/Te Atiawa and Ngati Toa of Waikanae and Porirua.*??

By mid-July 1866, of some 1,225 names then collected, only about 110
belonged to members of Ngati Raukawa, Ngati Kauwhata and related
groups. On 13 July 1866, the Ngati Kauwhata and Ngati Wehi Wehi
community at Puketotara—in what Husbands identifies as the only written
record of an explicit refusal—wrote to the Governor that “Mr. Buller has
come to Puketotara here, and has desired us to sign our names to the

document disposing of Rangitikei and Oroua, but we did not consent to do

421 Husbands Rangitikei-Manawati Deed at 6, 12—13 and 19.

422 Husbands Rangitikei-Manawatd Deed at 18—19 and 44—-47; Husbands, answers to questions
of clarification arising from Wider Inquiry Phase Hearing 1 (23 Hereturikoka 2022) at 3-4
(answers 6-7).
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so, for we are not willing to sell our land ... That is our fixed determination

Husbands describes Buller obtaining a major breakthrough on 27 July 1866,
when Aperahama Te Huruhuru—until then among the leading opponents,
whose name had headed letters of protest in February and April 1866—
agreed at the Rangitikei courthouse, in the presence of Ihakara Tukumaru
and other pro-Government chiefs, to have his name added, followed by a
dozen other members of Ngati Parewahawaha who had likewise previously

opposed the sale.*?3 Until then, no senior opposing chief had relented.

It appears that Aperahama agreed because he was convinced that the
Crown’s purchase was going to proceed in spite of his opposition, he
anticipated Ngati Apa would be receiving reserves within his own Ngati
Parewahawaha rohe, and he had “the hope or expectation of receiving a
reserve and a share of the purchase payment”.*?* His reversal broke the
lower-Rangitikei opposition bloc and was “greeted with dismay and
anger”.*?> On 31 July 1866, Népia Taratoa and six others wrote to Grey

denouncing Aperahama’s “very bad” and duplicitous “behaviour” and

However, through August 1866, the accessions followed: Kereopa
Tukumaru, the younger brother of lhakara; Arona Te Hana, their cousin; Noa
Te Rauhihi of Ngati Pikiahu, a Government Assessor; Kereti Te Mahia and
Teoti Pohe of Ngati Waewae; and then Népia Maukiringutu—Neépia Taratoa
the younger—who had denounced Aperahama’s accession to the Governor

on 31 July.*?’ Taratoa was to deny later that he had put his mark on the deed.

Husbands Rangitikei-Manawatl Deed at 22-23; Husbands clarification answers at 4-5
(answers 8-10). The Puketotara letter: Te Kooro Te One and others to the Governor (13
Hurae 1866) 1866 A-4 at 31-32 (No 8; official translation at 31-32). Its letter of 13 June

Aperahama’s letter to Featherston of 26 July 1866, 1866 A-4 at 34, announcing that he and
his ‘children’ had ‘signed’ and asking for ‘a piece of land at Mingiroa’ as a Crown grant —
a request never met; Featherston awarded Ngati Parewahawaha and Ngati Kahoro 100
acres at Maramaihoea and 50 at Ohinepuhiawe, and Aperahama told McLean in November

Nepia Taratoa and others to Governor Grey (31 Hurae 1866) 1866 A-4 at 36.

for ever.”
367.
368.
restating their opposition.42¢
369.
423
1866, with the sketch map, is No 7 at 30-31.
424
1870, ‘I have not a bit of land it is all gone.’
425 Husbands Rangitikei-Manawati Deed at 25.
426
427

8715890

Husbands Rangitikei-Manawati Deed at 25-26.
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Protest resumes

370.

371.

372.

373.

In October 1866, the protests resumed:

370.1 Roera Rangiheua and 30 others to the Native Office on 8 October;
370.2 Hemara Ahitara and 14 others to the Governor on 12 October; and
370.3 Hoani Meihana Te Rangiotu to Featherston on 22 October.

In the same month, Parakaia Te Pouepa applied to the Court of Appeal for
aninjunction to prevent the sale of 11,800 acres of the block. The Court held
that it could not deal with the matter until it had first been heard in the

Supreme Court.

On 24 and 25 October 1866, in response to an announcement that
completion of the deed would take place on 5 December 1866 at Parewanui,
Parakaia led a 20-strong delegation to the Native Minister. Richmond’s
recorded response is that payment would be made if the Governor were
satisfied over the matter of ownership, that Featherston and Buller were
required to identify the owners, and that “if their report is not satisfactory

further enquiry will be made.”4?8

On 1 November 1866, 151 members of Ngati Raukawa and affiliated groups
sighed an affidavit at Otaki, insisting their portions should not be sold
without their consent.*?® Te Kooro Te One, an opponent of the purchase,
drew up a schedule of members of “the Hapus of Ngatiraukawa” who

remained opposed to the purchase, totalling 392 people.*3°

Crown anxiety

374.

Buller replied to the affidavit in memoranda of 5 and 7 November 1866,

characterising the opposition as a question of residence, with the majority

428 Hearn at 343-344, drawing on the notes of the discussions, which Hearn cites to
MA13/111/70b (fn 1063); the #A159(b) index locates notes of the 24 October conversation
at MA13/111/70c at 34-50.

429  Affidavit sworn at Otaki, 1 November 1866, reproduced in Hearn at 347. Hearn gives the
affidavit 154 declarants at 346 and 151 signatories at 349.

430 J C Richmond to | E Featherston, 13 November 1866, MA 13/73a, at 193, R20248951, in
Husbands Rangitikei-Manawati Deed at 48.
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of those protesting said to be “residents of Otaki”#3*! and describing the

declaration as “wholly false and deceptive”.3?

The Colonial Government did not simply accept Buller’s assessment. Notes
on Buller’s memoranda record its officers testing Buller’s specifics.**® On
11 November 1866, Richmond wrote to Featherston reminding him of the
Memorandum sent to him on 3 May 1866, and requiring a full and final

report showing six particulars:

375.1 the numbers of the tribes claiming in chief, by hapa, distinguishing

resident from non-resident;
375.2 the numbers assenting to and dissenting from the sale, by hapg;

375.3 the numbers of secondary and remoter claimants with an estimate

of the nature and degree of their claims;

375.4 the proportion in which the hapd interested in chief had

participated in the proceeds of former sales;
375.5 the mode, proportion and agency of the intended distribution; and

375.6 aclear definition of the reserves for the dissentients, at least as to
area and general position, “as shall leave no doubt that the rights
of the dissentients have been carefully guarded on the part of the

colony”.

Richmond stated that the information was required before the Governor
“will be advised to treat the sale as ripe for completion”; the “peculiar
position” of the Manawatu lands required “a more exact mode of dealing in
this case than has in former purchases sometimes prevailed”; and, the
present being a time “of revived excitement throughout the Maori

population”, “it is essential on that account that every detail of these

431 Buller to Featherston (5 November 1866) ANZ ACIH 16046 MA13/110/69b Part 1 (at scans
81-84 per the Waitangi Tribunal Unit research aid, Wai 2200 #A159(a), entry 32), quoted
in Hearn at 348-349.

432  Buller, ‘Manawatu-Rangitikei Block: Memo on the Otaki Protest’ (7 November 1866) ANZ
ACIH 16046 MA13/110/69b Part 1 at scan 87 (per Husbands Rangitikei-Manawati Deed fn
74), quoted in Hearn at 349.

433 Richmond to Featherston (11 November 1866) ANZ ACIH 16046 MA13/111/70c at scans 2—
6, quoted in Hearn at 350-351.
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important transactions should be unassailable in itself and recorded in the

fullest manner”.43*

Featherston’s response in “A Final Report on the Manawatu—Rangitikei
Purchase” followed on 14 November 1866. It asserted that acquisition by
the Crown had been the only possible means of settling the conflicting claims
and that there were “only about fifty bona fide Ngatiraukawa claimants
whose signatures can be considered in any way essential to the satisfactory
completion of the deed of purchase”, of whom most had promised to sign
at Parewanui on 5 December or had tacitly agreed. It dismissed the letters
of protest as emanating from non-residents whose “preposterous claims”
Buller had refused to recognise. A summary of the tribes claiming in chief
declared every iwi unanimous in favour of sale, with two exceptions: the
resident Ngati Raukawa hapu, of whom an estimated two thirds favoured

sale, and the non-resident hap, of whom about half favoured sale.

The report dealt also with reserves. He explained that none had been made,
“at the express request of the three contending tribes”, “for the simple
reason repeatedly stated by them”—that “the whole block is in dispute”,
“every acre of it is fighting ground” — though it was nevertheless understood
that after completion he would grant “suitable and ample reserves”. He
claimed that a guarantee to the dissentients could collapse the transaction
and, unless the monies were paid on 5 December he predicted a war

enveloping the tribes of the region.43>

A subsequent memorandum of 15 November 1866 dismissed the affidavit
as “utterly false and untrustworthy” and recorded “every reason to believe
that the majority of these dissentients will be induced to sign the Deed at

the Parewanui meeting”.43¢

434 Richmond to Featherston (11 November 1866) ANZ ACIH 16046 MA13/111/70c at scans 2—
6 (per #A159(a), volume 10, item 1), quoted in Hearn at 350-351.

435 | E Featherston toJ C Richmond, ‘A Final Report on the Manawatu—Rangitikei Purchase’ (14
November 1866) ANZ ACIH 16046 MA13/110/69b Part 1 at scans 98-109; the variant
dealing with reserves at ACIH 16046 MA13/115/73a at scans 135-149 (NS 66/2092): per
#A159, and quoted in Hearn at 352—-354.

436 Featherston, memorandum of 15 November 1866 on the Otaki affidavit, quoted in Hearn
at 355-356.
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Featherston’s responses did not set the Colonial Government’s anxiety at

rest. Richmond’s endorsements on Featherston’s report read:

380.1 16 November 1866: “I do not think that the Government ought to

III

pretend to purchase against the will” of claimants “without
recording a plan by which the rights of those claimants are to be

secured”.

380.2 21 November 1866: “I do not think the Govt can properly pretend
to purchase the rights of dissentients, or that it can be done without

creating great future discontent.”43’

380.3 Over the reserves passage: “Dr Featherston has misunderstood my
meaning. | did not propose that the previous definition of reserves
... should be published. | hold still that it should be recorded, and as

soon as may be after the sale that it should be acted on.”438

On 21 November 1866, Richmond wrote a lengthy letter to Featherston
telling him his report did not set his anxiety at rest. Featherston had not
provided the details that had been requested of him. Richmond stated that
the Crown had “never yet recognised the right of a majority in a tribe to
override the minority in the absolute way here implied ... Nor are they

prepared on the present occasion to take a different course.”3°

No formal reply from Featherston has been located. Instead, he apparently
met with Richmond, dissented from the propositions, and threatened to
“throw up the difficult mission ... unless | was left as | had hitherto been

perfectly free and unfettered”.44°

On 26 November 1866, at Grey’s invitation, Parakaia Te Pouepa met the
Governor. Grey pressed Parakaia to give up the land so “that your own

pieces of land may be secure, these will then not be touched”. The meeting

437 Minutes of 16 and 21 November 1866 endorsed on the final report, Archives New Zealand
ACIH 16046 MA13/115/73a (R20248951).

438 Marginal minute on the reserves pages of the final report, ACIH 16046 MA13/115/73a
(R20248951), photograph 20210806_144715.

439 Richmond to Featherston (21 November 1866) ACIH 16046 MA13/111/70c, quoted in
Hearn at 356—358.

440 Featherston to Richmond (22 March 1867) ANZ ACIH 16046 MA13/111/70e, per Hearn at
358-359 (fn 1093).
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ended without agreement. No steps were taken to restrain Featherston

from proceeding.%*!

Parewanui

384.

The hui at Parewanui ran some ten days. The non-sellers from Ngati
Raukawa, Ngati Kauwhata and affiliated groups refused to attend. On
13 December 1866, the Crown purchased the Rangitikei-Manawati block
for £25,000, from “the Chiefs and people of the tribes Ngatiapa,
Ngatiraukawa, Rangitane, Wanganui, Ngatitoa, Muaupoko and Ngatiawa”
whose names appeared on the deed of cession.**? The purchase money was
divided with Featherston distributing £15,000 to Ngati Apa, and £10,000 to
Ngati Raukawa. Rangitane received £5,000 from the Ngati Apa portion of the
purchase money. From their portion, Ngati Raukawa were to satisfy the

claims of Ngati Toa and of the non-resident Ngati Raukawa claimants.**3

Native Land Court hearings—1868 and 1869

385.

386.

387.

The non-sellers did not treat Parewanui as the end of the matter. Through
the course of 1867, the non-sellers continued the protest in terms that put
the exclusion of the Rangitikei-Manawatl transaction from the Native Land

Court jurisdiction at the centre of their advocacy.

The result, towards the end of 1867, was s 40 of the Native Lands Act 1867:
the Governor could, at his discretion, refer to the Native Land Court claims
to lands within the area covered by the deed of cession by those Maori who
had not signed the deed. By s 41, lands outside the block were released from

the exclusion in the Native Lands Act 1865.

The non-sellers lodged 11 claims, which Governor Bowen referred to the

Native Land Court between November 1867 and the end of March 1868.

441 Hearn at 360.

442  Rangitikei-Manawati deed of cession, ABWN 8102 W5279 Box 319/ WGN 12, Archives New
Zealand. £6,000 was paid in gold and £19,000 in banknotes (see ‘Final Completion of the
Manawatu Purchase’, Wellington Independent, 20 December 1866, at 4)

443 Anderson and Pickens at 108. The final report’s distribution passage (14 November 1866,
MA13/115/73a) provides that Ngati Raukawa were to satisfy the claims “of the Ngatitoa
and of the non resident Ngatiraukawa claimants”.
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Together, the 11 claims covered the entire Rangitikei-Manawatu purchase

area.**

In 1868, the Native Land Court heard the claims of Parakaia Te Pouepa and
26 others whose rights were concentrated at Himatangi, an area of 11,500
acres. The Court found, in short, that Ngati Raukawa had not acquired the
whole of the Rangitikei-Manawatu block on the basis of conquest, as
claimed, and the original owners were never “absolutely dispossessed”.
Rather, Ngati Raukawa and the original owners possessed “equal interests
in, and rights over the land in question”. Parakaia Te Pouepa and his
co-claimants were awarded 5,500 acres, being half the Himatangi area, less

2/27 for two claimants who had signed the deed of cession.**

In 1869, a second hearing in Wellington dealt with the claims of all other
non-sellers to the Rangitikei-Manawatu block. The Court again rejected
Ngati Raukawa’s claim to the lands by conquest, adopting instead a narrative
of amity between Te Rauparaha and Ngati Apa. The Court found that Ngati
Parewahawaha, Ngati Kahoro and Ngati Kauwhata had occupied the lands,
“on terms of perfect alliance and friendship” with Ngati Apa, and had
interests in the block. Non-sellers from Ngati Raukawa and affiliated groups

were granted a total of 6,200 acres.*4®

Reserves

390.

391.

The Rangitikei-Manawatu deed of cession completed on 13 December 1866
did not set aside any reserves from the sale to be kept in Maori ownership.
In his final report to the Government of 14 November 1866, Featherston
explained that no reserves had been agreed before the sale because the
three contending tribes had asked him not to define any. It was nevertheless
understood that they would receive ‘suitable’ and ‘ample’ reserves once the

purchase had completed.**’

At the beginning of 1867, Featherston travelled the district and allocated

1,000 acres to Rangitane at Puketotara and 1,510 acres to Ngati Apa south

444  Husbands Maori Aspirations at 80.

445 Anderson, Green and Chase at 358-359.

446 At 381-385.

447 Featherston to Richmond (14 November 1866) ANZ ACIH 16046 MA13/115/73a.

10409113



392.

393.

137
of the Rangitikei.**® However, nothing was allocated to Ngati Raukawa and
affiliated groups at that stage. In a July 1867 report to Richmond,
Featherston relayed that “the reserves for the Ngatiraukawa tribe have not
yet been defined” but gave assurances that permanent settlements would
not be relinquished, burial places would be held sacred, and “ample reserves
shall be set apart for all the resident hapus”. However, for the non-sellers,
he had offered only a reserve measured by the extent to which their claims

were admitted by the sellers.

Following the Native Land Court hearings, Featherston eventually made five
reserves totalling 550 acres for the sellers at the end of 1869: Te Awahuri
300 acres, Maramaihoea 100 acres, Matahiwi 50 acres, Ohinepuhiawe
50 acres, and Tawhirihoe 50 acres. From the sellers’ perspective, this was far
short of what Featherston had promised. They claimed that reserves had
been an essential element of the agreement for sale and purchase: Maori
had accepted £25,000 with reserves in lieu of £50,000 demanded for the
block without reserves.**® Husbands’ assessment is that Featherston’s
reserves were the minimum he could have made while claiming to have kept
his promises, with no provision for the wider food-gathering economy and
nothing with which to engage in the colonial economy. For the non-sellers,
the result of the Native Land Court hearings was that the Ngati Raukawa and
affiliated groups non-sellers had retained (which is to say, to have found not
to have sold) 5,500 acres at Himatangi, and a total of 6,200 acres attributed

to the 62 admitted non-sellers.

The Provincial Government began the survey to lay out the reserves shortly
after the Native Land Court order of 25 September 1869. However,
surveying encountered resistance on the ground, with pegs pulled, trig
stations destroyed, and the surveyors obstructed from carrying out their

task.4%0

448 Hearn at 392; Featherston to Richmond (27 July 1867) [1867] AJHR A-19 at 6-7.

449 Hearn at 515. The account is that of the sellers’ representatives at McLean’s November
1870 meetings, as Hearn records it.

450 Anderson, Green and Chase at 393 (the surveyors reached the block in October 1869 “to
set out the reserves” and were turned away, per F D Bell’s 1874 report) and 397-402.
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394. From April 1870, Te Reureu valley became a flashpoint. Ngati Pikiahu and
Ngati Waewae had settled there permanently during the 1840s, and Ngati
Maniapoto and Ngati Rangatahi had joined them after Governor Grey
expelled them from the Hutt Valley in 1846. In May 1866, Noa Te Rauhihi—

one of the few Te Reureu people to sign the deed—wrote to Featherston

asking for a reserve at Te Reureu including “the old burial places”.
Featherston made none. When the Native Land Court ruled in 1869, it
rejected all 154 Te Reureu names put before it, because the permanent

occupation of the four hapu dated only to the 1840s.4>!

395. By 1870, the Wellington Provincial Government was insolvent, with public
works suspended and salaries unpaid. The Colonial Government supported
the province with loans to keep it operating but the province needed the
sale of Manawati lands in order to survive. Towards the end of 1870, with
Featherston absent in England, MclLean, who had become the Native

Minister, stepped in to try and resolve the conflicts relating to reserves.**?

396. McLean attended a series of hui with Ngati Raukawa and affiliated groups in
November 1870: on 10 November, Parewanui; on 14 November, Bulls; the
great Oroua hui on 18 and 19 November; Bulls again on 22 November;
Kakariki on 24 November; and Te Reureu on 25 November. McLean settled
with each group in turn. For the sellers, he acknowledged the inadequacy of
Featherston’s reserves and set apart additional land. For the Ngati
Parewahawaha, Ngati Kahoro and Ngati Kauwhata non-sellers, he agreed a
compromise of 8,700 acres, instead of the 6,200 acres in the Court’s award.
And for the people of Te Reureu, whose claims the Court had refused to

recognise, McLean set land apart in the region of 4,000 acres.*>3

397. As for Himatangi, as a result of his engagements with Parakaia Te Pouepa in

1871, McLean ended up agreeing to the entire Himatangi block of 11,000

451 Husbands Maori Aspirations at 112-113. Noa Te Rauhihi’s letter: Noa Te Rauhihi ki a Te
Pura, ki a Te Petatone (7 Mei 1866) MA13/75A at 268-269, per Husbands Maori
Aspirations.

452 Hearn at 502-503.

453 Hearn at 515-517; ‘The Manawatu land purchase’ Evening Post (28 November 1870) at 2,
per Hearn (fns 1527-1528); draft memorandum by McLean (21 November 1870) ANZ ACIH
16046 MA13/114/72a, per Hearn at 517 (fn 1530), the scans of which are reproduced in
Husbands Rangitikei-Manawatt Deed(g).
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acres—not the 5,500 awarded by the Native Land Court in 1868. In 1877, the
Crown eventually acted on a recommendation from McLean in 1872 that the
Himatangi block be granted in its entirety to Parakaia and his people. The
Crown conceded that, although no direct evidence of McLean’s promise
could be found, the circumstances and the documents made it “almost
certain that a promise of the kind had been made by the Native Minister, on

behalf of the Government.”4>*

In general, the tail of the reserves process was extremely long, taking in the
Rangitikei-Manawata Crown Grants Act 1873 and its instruments, the
Te Awahuri settlement of 1877, and the Himatangi Crown Grants Act 1877.
It was not until 1896 that the Native Land Court completed the final list of
beneficiaries for Te Reureu, the block’s largest reserve, and not until 1964
that certificates of title had issued for all the reserves of Ngati Raukawa and

affiliated groups.

The claims

399.

The Rangitikei-Manawati purchase is addressed in the claimants’ generic
submissions responding to issues 2.45 to 2.54 of the Statement of Issues,*>
and by the specific closing submissions of the claimant groups whose lands
lay within or beside the block.**® The claims are summarised below by topic,
and then the specific submissions are addressed where they add distinct

matters.

Instigation of the purchase and the choice of purchaser

400.

The claimants say that the Crown’s imperative, from McLean’s reporting in
1852, was to acquire the whole of the area between the Rangitikei and

Manawatu rivers. By the 1860s, the Wellington Provincial Government

454

455
456

Hearn at 549-553 (the Himatangi Crown Grants Act 1877; NZPD 1877, vol 25 at 87, per
Hearn fn 1653).

Claimants’ Submissions at [255]-[272].

Ngati Kauwhata Wai 784 and Wai 972 Submissions; Himatangi Submissions; Closing
submissions on behalf of Ngati Pikiahu (19 December 2025) Wai 2200, #3.3.113 [Ngati
Pikiahu Submissions]; Closing submissions on behalf of Nga Iwi o Te Reureu (19 December
2025) Wai 2200, #3.3.112 [Te Reureu Submissions]; Closing submissions on behalf of Ngati
Rangatahi and Ngati Matakore (as amended) (13 January 2026) Wai 2200, #3.3.108 [Ngati
Rangatahi and Ngati Matakore Submissions]; Specific closing submissions on behalf of
Ngati Parewahawaha (19 Hakihea 2025) Wai 2200, #3.3.117 [Ngati Parewahawaha
Submissions]; Ngati Parewahawaha and Ngati Manomano Submissions; Ngati Wehi Wehi
Submissions; Ngati Kauwhata Wai 1461 and Wai 1660 Submissions.
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regarded the acquisition as crucial to its pastoral expansion and financial
future, and Fox’s appointment of Featherston—Superintendent of the
province that would receive the land—as Land Purchase Commissioner
shifted practical responsibility for Crown-Maori relations into provincial
hands and “marked a further deterioration” in the position of Ngati Raukawa

and affiliated groups, in breach of the principle of partnership.*’

The claimants submit that the sentiments of Featherston and Fox lay with
Kawana Hunia, Ngati Apa and Te Keepa, not with Ngati Raukawa and
affiliated groups, whom both governments regarded with suspicion for their
Kingitanga adherence; and that neither Featherston (closely associated with
Ngati Apa as commander of the Native Contingent) nor Buller (as Resident
Magistrate closely associated with the Crown’s war policy) should have been
empowered to conduct the purchase.**® The Kauwhata claimants add that
Featherston ought to have stood down as purchase commissioner, having
led the Native Contingent into Taranaki and formed close associations with

iwi “vociferous in their desire to seek revenge on Ngati Raukawa”.

Exclusion of the block from the Native Lands Acts

402.

Rents

403.

The claimants describe the excuse for the exclusion from the new native land
regime as “a flimsy one”. They say that the New Zealand Company land order
rights could have been satisfied with government land elsewhere, as
occurred in other parts of the colony. They point to the fact that the
Company’s purchase claim had been rejected by the Spain Commission.
They say that the addition of the exclusion clause to the 1862 Act was a
political trade-off to secure Wellington provincial support, enacted “in the
general interests of Pakeha settlement at the expense of Ngati Raukawa tino

rangatiratanga”.*>°

The claimants characterise Featherston’s rent-stopping instruction as
confiscation, designed to put pressure on Ngati Raukawa and affiliated

groups to sell. They also submit that, in cutting off the rents, the Crown

457  Claimants’ Submissions at [256]—[260] and [274]-[275].
458 At [261]-[263] and [300].
459 At [276]-[284].
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undermined the tikanga-based adjustment then in place among the iwi
under the authority of senior rangatira—an unwarranted interference with

tino rangatiratanga and a breach of good faith.*¢°

War context, the Kingitanga, and the balance of power

404.

405.

406.

The claimants submit that the purchase was undertaken against the
backdrop of the Crown’s campaigns of 1864 to 1866 in the Waikato. The
transaction was represented as a means of peace-keeping, but the claimants
say it was also in reaction to the adherence of many of the Ngati Raukawa
and affiliated groups to the Kingitanga. Ngati Apa’s strength had grown
through armed service on the Crown’s side, while Ngati Raukawa and
affiliated groups—many of whom had fought for the Kingitanga—found that
“their capacity to withstand land sales, acceptance of which was seen by

Crown officials as a proof of loyalty, was heavily circumscribed”.461

The specific submissions develop this account. Ngati Parewahawaha and
Ngati Manomano submit that, as Kingitanga supporters, Ngati Raukawa and
affiliated groups were seen by the Government “as part of the enemy” and
the reserves ultimately allocated disclose the Crown “punishing Ngati
Raukawa ... for supporting the Kingitanga in the wars, and rewarding Ngati

Apa for their support of the Government”. 462

Nga Hapu o Himatangi submit that the pressure operated through labels:
non-sellers were framed as ‘Kingites’ and ‘Hauhau’ so as to delegitimise
leaders such as Parakaia Te Pouepa; willingness to sell was made a test of
loyalty; and Kingitanga support was ‘instrumentalised’ to justify suspicion,
marginalisation, and military threat, and, “ultimately, land alienation under

duress”. 463

460 At [285]-[294].

461 At [295]-[300].

462 Ngati Parewahawaha Submissions at [4]—[8] and the section ‘Rangitikei-Manawati Block’
at 12-19; Ngati Parewahawaha and Ngati Manomano Submissions at [36], [187.1]-[188]
and [250]; the incidents, with the contemporary press and Native Office records, at [197]—
[198].

463 Himatangi Submissions at [97], [105] and [112]-[113]; the conflation of sellers and non-
sellers with ‘loyal and rebel subjects’ is also advanced in the closing submissions on behalf
of five Hapt of Ngati Huia ki Horowhenua (12 January 2026) Wai 2200, #3.3.127 at [78].
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For Ngati Kauwhata and Ngati Wehi Wehi, the Waikato wars carry a further
dimension: members of both fought in the Waikato; both were labelled
‘Hauhau’ or ‘rebels’; and both claimed continuing interests in ancestral lands

beyond this inquiry district that were confiscated.*¢*

Conduct of the purchase

408.

4009.

The claimants’ core submission is that the Government effected the
transaction “by undermining customary methods of consensus; exploiting
divisions between iwi and among hapi; collecting signatures from
individuals without first establishing the existence or nature of their
interests; elevating the authority of non-resident iwi and rangatira, a large
number from Whanganui; withholding rents; making vague promises of
reserves to be worked out in the future; and threatening the resistant with
a complete loss of their rights in the area”. The consequence was that the
Government “did not deal with the correct parties according to tikanga in

important respects.” 6>

The claimants submit that the 18 September 1864 letter from the seven
rangatira was misused by Featherston. One of its two conditions—that the
final decision rested with the whole tribe—was ignored; and that at Te
Takapu the preponderance of those actually living on the land spoke against
the transaction but were told it could not be stopped.*® The claimants also
rely on Husbands’ analysis of the deed’s composition and on the absence of
negotiated reserves in the deed, with their extent and position left entirely
to Featherston’s discretion. The claimants submit that the process “was so
flawed that it cannot be said that the rights of Ngati Raukawa and affiliated

groups were properly extinguished” .46’

Protest, petition and the denial of redress

The claimants submit that the many representations of Ngati Raukawa and

affiliated groups were ignored by both the provincial and colonial

Ngati Kauwhata Wai 784 and Wai 972 Submissions at [121]-[123], [151], [220] and [268];
Ngati Wehi Wehi Submissions at [116]-[117], [162], [217] and [261]; Ngati Kauwhata Wai
1461 and Wai 1660 Submissions at [87] and [145].

410.

464

465 Claimants’ Submissions at [302]—-[303].
466 At [304]-[307].

467 At [309]-[314]; at [262].
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governments. Petitions to the Queen were referred back to the colonial
government. Section 40 of the Native Lands Act 1867, discretionary and
confined to non-signers, “fell short of what was required”.*¢® They submit
the section limited the inquiry in the Crown’s favour, turning the case into a
contest between the non-sellers and the Crown—which appeared by the

Attorney-General and was “heavily invested in the outcome”.4¢°

Native Land Court hearings

411.

412.

The claimants submit that the Court was not a disinterested arbiter, its
findings were “flawed, inconsistent, contradictory and unjust”, and “did not
express tikanga”. They rely on Boast’s description of the 1869 Native Land
Court judgment as “both crude and untenable” and say it was a constructed
historical narrative rather than a legal analysis, portraying Ngati Apa
consistently positively and Ngati Raukawa often negatively. They quote
Boast in saying that while Native Land Court judgments were not ordinarily
driven by political considerations, “this probably is one occasion when it

probably was”.

The claimants submit the Crown must bear responsibility for a finding
tailored to favour its position.*’® They point to the inconsistencies between
the 1868 and 1869 rulings and to the contrast with the Court’s 1890 Ngarara
West findings, where the Crown was not similarly invested.*’! They submit
that a rehearing of the Himatangi case was declined on inadequate grounds,
that nullifying legislation was available to the Government and not used
because it was conflicted,*”? and the extinguishment proclamation of

16 October 1869 was premature.*’3

Reserves and the finalisation of the purchase

413.

On reserves, the claimants submit that the reserves provided to the Ngati
Kauwhata and Ngati Raukawa sellers were “the bare minimum”, some 500

acres (647 upon survey), against 1,514 acres for Ngati Apa and 1,000 for

468 At [320]-[326]
469 At [327]-[332].
470 Claimants’ Submissions at [333]-[349], quoting Boast at 351 (at [349]).
471 At [350]-[354].
472 At [355]-[359].
473 At [362]-[366].
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Rangitane. The Court “rubber-stamped a rushed arrangement” pushed
through by Featherston and Buller and that McLean’s additional reserves
were “not an act of protection but a reluctant concession wrung from the
Crown”, kept — in Mclean’s words as they quote them — “to the lowest
extent which the Natives would accept”, much of the land “composed of

sand hills, swamp, & broken bush”.474

Specific submissions

414,

415.

416.

417.

Ngati Kauwhata’s submissions state that the Crown’s concessions “are
appropriately made and apply in their entirety”, and illustrate them from
Ngati Kauwhata’s experience.*’> They detail the sustained opposition of Te
Kooro Te One and Ngati Wehi Wehi and submit that those of Ngati Kauwhata

who signed did so under pressure and on promises of significant reserves.

Distinctively, they submit that Ngati Kauwhata’s assent to the Rangitikei-
Turakina sale of 1849—one of three ‘gifts’ made in the interests of peace—
was made on the understanding, made clear to Ngati Apa and to the Crown,
that Ngati Apa would relinquish their claims south of the river; and that the
Crown’s dealings with Ngati Apa for this block “clearly breached the

outstanding agreements” made at that purchase.*’®

The Himatangi Submissions submit that Nga Hapl o Himatangi held mana
whenua over large parts of the Himatangi division; that the sale was
fraudulent and known to be so; that the purchasing strategy deliberately
undermined their leadership and tikanga, and that the Rangitikei River was
a tikanga boundary, affirmed at the 1849 Rangitikei-Turakina purchase and
by tatau pounamu, whose observance the Crown itself had required—so

that the Crown knew that Ngati Apa’s interests ended at the river.#’’

On the Native Land Court, they submit the claimants’ evidence was confined
to Himatangi alone while the Omarupapako and coastal claims were put
aside; and they note that the preamble to the Himatangi Crown Grants Act

1877 itself acknowledges that they “did not join in the said sale, and did not

474 At [367]-[371].

475 Ngati Kauwhata Wai 784 and Wai 972 Submissions at [147].
476 At [161]-[162].

477 Himatangi Submissions at [143]-[158].
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receive any of the purchase-money therefor” —the end-point of Parakaia Te

Pouepa’s eleven-year campaign.*’®

The Ngati Pikiahu Submissions and the Te Reureu Submissions are
substantially similar. They submit that the hapl of Te Reureu had always
opposed the purchase and that the Crown proceeded without regard to that
clearly expressed opposition.*’® They submit that the Court’s rejection of all
the Te Reureu claims, followed by the proclamation of 16 October 1869,
rendered the people legally landless on land they continued to occupy. They
say that Mclean’s reserve of November 1870 was confined to the river
margin against the boundaries the hapu had claimed, and that, when Kemp
negotiated a compromise boundary, the Premier, Fox, repudiated the

agreement and ordered the surveyor not to mark it.*%°

The Ngati Rangatahi and Ngati Matakore Submissions describe the
transaction as a “so-called purchase” by which the lands of Ngati Rangatahi
and Ngati Matakore were taken: the two hapu were excluded from the
purchase as ‘squatters’, which—as the submissions put it—“at least
establishes that they did not consent”. The Rangatahi-Matakore claimants
argue that there was never a judicial inquiry into who owned the lands they
occupied, and their exclusion is more likely explained by their being known,
as Te Rangihaeata’s people, to be non-sellers. Their customary title, they
submit, derived by tuku whenua from Te Rangihaeata’s conquest, and the

‘squatter’ answer was wrong in tikanga.*8?

The Ngati Parewahawaha Submissions ground Ngati Parewahawaha’s
interests in raupatu and settlement along the southern bank of the
Rangitikei, and submit that the Crown’s acquisition of the block, and the
reserves and Court processes that followed, failed to recognise and provide

for the hapi’s tino rangatiratanga over their whenua, awa and taonga.*®?

478 At [176]-[185].

479 Ngati Pikiahu Submissions at [73]-[92]; Te Reureu Submissions at [58] and following, which
run in substantially the same terms.

480 Ngati Pikiahu Submissions at [82]-[91].

481 Ngati Rangatahi and Ngati Matakore Submissions at [99]-[111].

482 Ngati Parewahawaha Submissions at [4]—[8] and the section ‘Rangitikei-Manawatd Block’
at 12-19.
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‘Pene raupatu’

421.

Finally, several submissions characterise the purchase as undertaken in
reaction to Kingitanga adherence—as, in substance, an instrument of
counter-Kingitanga policy. They submit that the recognition of customary
rights followed military alignment and acceptance of land sales was treated
as proof of loyalty, so that loyalty itself was conditioned on selling. Several
of the specific submissions characterise the Crown’s conduct as a form of

n u n u

confiscation—“raupatu by other means”, “pene raupatu”, “raupatu in every

sense, except name”.483

Crown’s response

Concessions

422.

423.

424.

As has already been recounted, at the outset of the Ngati Raukawa and
affiliated groups phase, the Crown made two concessions consistent with
well-established Crown policy. They concerned: (i) the impact of native land
laws on Ngati Raukawa and affiliated groups’ tribal structures; and (ii) Ngati
Raukawa and affiliated groups’ virtual landlessness and its devastating
impact on their economic, social and cultural well-being. Subsequently, after
a careful review of the evidence, the Crown made specific concessions in

2022 in relation to the Rangitikei-Manawatu purchase.

In respect of the transaction itself, the Crown accepted that Ngati Raukawa
and affiliated groups were reluctant to sell the block but some agreed in the
end that selling would be the only way to resolve disputes about the balance
of customary rights in the block. The Crown acknowledged the evidence in
this inquiry had shown that a number of Ngati Raukawa felt pressured to sell
land they wished to retain. The cumulative circumstances of Crown acts and
omissions in relation to this purchase establish that the Crown failed to meet

its duty actively to protect Maori interests in land they wished to retain.

The Crown therefore made the following concession:

483 Himatangi Submissions at [112]-[113] (‘raupatu by other means’; ‘raupatu in every sense,
except name’), [264], [273](c) and [463]; Nga Hapi o Kererl Submissions at [5.18]; Ngati
Whakatere Submissions at [5.4].
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The Crown concedes that in relation to the Rangitikei-

Manawatl Block —

a.

it excluded the block from the Native Land Acts 1862 and
1865 in order to meet obligations to settlers who had
claims against the New Zealand Company, despite the
Crown’s Old Land Claims Commission having concluded
that the company had not purchased a large block in the
area, and despite opposition from Ngati Raukawa ki te
Tonga and affiliated groups to selling land in this district;

and

it excluded the block from the jurisdiction of legislation
which would have allowed Ngati Raukawa ki te Tonga and
affiliated groups a legal means to seek to define and
protect land they wished to retain, and then to legally lease

their land and draw rent from it; and

having denied a legal avenue to collect rents, the Crown
then instructed the lessees to suspend rent payments, an
important source of income for Ngati Raukawa ki te Tonga
and affiliated groups, which had the effect of impoverishing
them and compounding the prejudice caused by the
exclusion of the Rangitikei-Manawati block from the land

laws; and

it addressed the possibility of armed conflict in Manawatu
in 1864 by threatening to treat Maori who took up arms
against each other as being in arms against the Queen’s

government, and to punish them accordingly; and

it exploited these circumstances to purchase the block,
characterising purchase as the only way to settle dispute
over the land, despite the protests of members of Ngati
Raukawa ki te Tonga and affiliated groups who wished to
retain the land and who felt the Crown was trying to

intimidate them into selling; and

it failed to carry out an investigation of Maori claims within

the block, and failed to secure the consent of a

147
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consequential proportion of Ngati Raukawa ki te Tonga and
affiliated groups to the sale, despite the Crown’s judgment
that these things were necessary for a just outcome to the

transaction; and

g. the combined effect of these acts and omissions meant
that the Crown failed to actively protect Ngati Raukawa ki
te Tonga and affiliated groups’ interests in land that they
wished to retain, and this was a breach of te Tiriti o

Waitangi/ the Treaty of Waitangi and its principles.

Moreover, the Crown accepted that the deed of cession did not set aside
reserves for Ngati Raukawa ki te Tonga and affiliated groups. The Crown
accepted that Featherston assured Maori they would receive suitable and
ample reserves following the sale. It was, however, not until 1896 that the
Native Land Court completed the final list of beneficiaries for the block’s
largest reserve at Te Reureu. Furthermore, it took until 1964 for all Ngati
Raukawa ki te Tonga and affiliated groups reserves to be issued certificates
of title. The Crown accepts that its acts and omissions unreasonably delayed
the provision of reserves and that the Crown failed to meet its Treaty duty
to actively protect the interests of Ngati Raukawa ki te Tonga and affiliated

groups. The Crown accordingly made the following concession:

The Crown concedes that in relation to the Rangitikei Manawata

block —

a. that while it was agreed with vendors that there would not be
provision for reserves in the purchase deed it had assured
Ngati Raukawa ki te Tonga and affiliated groups during
negotiations for the purchase of the Rangitikei-Manawati
block that they would receive ‘suitable’ and ‘ample’ reserves

following the sale;

b. the Crown failed to ensure that ‘suitable’ and ‘ample’ reserves
were created reasonably promptly, and the first reserves
created in 1867 were sufficient for little more than economic

subsistence;



426.

Ngati Raukawa ki te Tonga and affiliated Groups, especially
non-sellers, incurred significant expense during negotiations
with the Crown and engagement with the Native Land Court in

order to secure sufficient reserves;

the economic hardship endured by Ngati Raukawa ki te Tonga
and affiliated groups during decades of litigation and
negotiation contributed to the sale of some of their reserved

lands;

it was not until 1896 that the final list of beneficiaries for the
Te Reureu reserve was completed by the Native Land Court.
The issuing of certificates of title to all Ngati Raukawa ki te
Tonga and affiliated groups’ reserves was not completed by the

Native Land Court/Maori Land Court until 1964;

the Crown’s acts and omissions unreasonably delayed the
provision of the ‘suitable’ and ‘ample’ reserves it had promised
as part of the purchase of the Rangitikei-Manawatt block and
meant that the Crown failed to actively protect the interests of
Ngati Raukawa ki te Tonga and affiliated groups. This was a

breach of the Treaty of Waitangi and its principles.

“appropriately made” and applying “in their entirety”.484

Adherence to the Kingitanga

427.

”pene raupatu” or ‘confiscation by the pen’.

484
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In their submissions, the claimants acknowledge and welcome the

concessions. The Ngati Kauwhata submissions accept the concessions as

However, in one respect, the claimants’ submissions go materially beyond
the substance of what has been accepted by the Crown in its concessions.
As explained, various of the claimants’ submissions contend that the
Rangitikei-Manawatl purchase was undertaken in reaction to Kingitanga
adherence. It is argued that the Crown treated customary rights as following
military alignment and acceptance of land sales was treated as proof of

loyalty. The Crown’s conduct is characterised as a form of confiscation—

Claimants’ Submissions at [283] and [287]; Ngati Kauwhata Wai 784 and Wai 972
Submissions at [147].
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The Crown does not accept this interpretation of the transaction. First, the
purchase’s genealogy is well documented, and it is longer than the
Kingitanga movement itself, let alone the Waikato war. At the outset of this
section, it was recalled that the Crown’s interest in the lands in the
Rangitikei-Manawatu block dated back to McLean’s instructions from
Domett in 1848. The obligation to the New Zealand Company’s settlers, the
Wellington Province’s fiscal imperatives, and the statutory reservation of the
block for Crown purchase were all in place well before the Waikato war
began. They were equally in place before the Kingitanga took shape: the
Crown’s interest predates the Plikawa hui of 1856 at which the idea of a
Maori King was advanced.*® It also predates the Manawapou hui in 1854,486
and even Tamihana Te Rauparaha’s visit to England in 1851.4%7 A counter-
Kingitanga design is a shorter story than the documented one, and the

documented one explains the purchase.

Secondly, the evidence of which groups aligned with the Crown and which
aligned with the Kingitanga cuts in more than one direction: on the
claimants’ own submissions, some of the most prominent opponents of the
purchase had previously been supporters of the Crown—which tells against
any simple allocation of rights by loyalty, and shows that opposition to the
purchase was not, in the event, treated as rebellion. Thirdly, the relevant
formulations merely rest on interpretive characterisations of selective

aspects of the record, rather than anything specific in the evidence.

It is submitted that the confiscation characterisation lacks any genuine
foundation. Confiscation was a defined statutory act—proclamation under
the New Zealand Settlements Act 1863—and no such proclamation was
made. The Rangitikei-Manawatt block was conveyed through a purchase.
The Crown’s concessions state with precision what was wrong with the
purchase and the ‘confiscation’ analogy does not add any operative content.
The coercive weight of the wars-era context is already a component of the

concession text: the fact that the Crown “addressed the possibility of armed

485 Peter McBurney Ngati Kauwhata and Ngati Wehi Wehi Interests in and about Te Rohe
Potae District (Wai 2200, #A178, 4 March 2013) at 143-144.

486 Anderson, Green and Chase at 200.

487 At 200.
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conflict in Manawatu in 1864 by threatening to treat Maori who took up
arms against each other as being in arms against the Queen’s Government,
and to punish them accordingly” combines with the other enumerated acts
and omissions to result in the Crown’s concession.*® What the ‘confiscation’
analogy would add is a category error at significant analytical cost. It would
conflate consent obtained by wrongly exploited circumstances with a
statutory regime that dispensed with consent altogether, and so obscure the
transaction’s actual defects (no prior investigation into customary title,

economic coercion, allusions to rebellion, and so on).

The Tribunal can accordingly assess the wars-era pressures on Ngati
Raukawa and affiliated groups within the framework of the Crown’s
concessions. It is submitted that findings of motive or a ‘confiscation’ label
outrun the evidence and are unnecessary, given the conduct that the Crown

has conceded.

Fraud upon the Native Land Court

432.

433.

During hearing week 18, Dr Phillipson raised an allegation of fraud that was
first made against Featherston by William Travers, who had appeared as
counsel for the claimants at the second Native Land Court hearings in
1869.%%9 The allegation concerns a statement that Featherston is said by
Travers to have made to the Native Land Court on 25 September 1869.
Dr Phillipson asked the Crown to consider the allegation, and whether it
should be acknowledged by the Crown as a breach. The Crown has
considered the question against the record. It is submitted that the available

evidence does not establish the allegation, for the following reasons.

The context for the claimed statement by Featherston starts with an initial
ruling on the issues delivered by the Native Land Court. The Court found that
“Ngatiraukawa, as a tribe, has not acquired, by occupation, any rights over
the estate. The three hapus of Raukawa, Ngatikahoro, Ngatiparewahawaha,
and Ngatikauwhata have, by occupation, and with the consent of the

Ngatiapa, acquired rights which will constitute them owners according to

488 2022 Concessions at [13](d).
489 Transcript for hearing 18 of the Ngati Raukawa and affiliated groups phase, Wai 2200,
#4.1.52 at 28.
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Maori custom”.%%° After ruling on the collective rights of Ngati Raukawa and
affiliated groups, the Court then examined the rights of each individual
whose name had been placed on lists submitted by the claimants. Husbands
explains that this was necessary because under native land law legislation at
the time, Maori customary land was vested in lists of individual owners,
rather than the iwi or hapi as a whole.**! In early September 1869, the
Native Land Court delivered a ruling that 62 people of Ngati Kauwhata, Ngati
Kahoro and Ngati Parewahawaha had been successful and held unsold rights

in the Rangitikei-Manawati block.4°?

According to Buller’s account, the Court then adjourned for a week at
Travers’ suggestion to give excluded claimants an opportunity of “bringing
forward any fresh evidence in support of their respective claims”.** Buller
goes on to say that in ordering the adjournment, Chief Judge Fenton also
expressed the hope that, in the interval, the successful non-sellers and Ngati
Apa would come to an agreement “as to the proportion and quantity of land
to be given to the admitted Ngatiraukawa claimants in respect of their
unsatisfied claims in the block”.4** The time allowed proved to be
insufficient for an agreement to be reached and, on the Attorney-General’s

application, the Court further adjourned to 25 September 1869.4°%°

In the intervening period, Featherston, with Buller, held meetings with the
claimants in the district. At Oroua, after a proposal from Ngati Apa chiefs of
ten acres each was rejected, Featherston proposed an award of one hundred
acres for each admitted claimant—“man, woman, and child”—with “the
wishes of those concerned” to be “consulted in the selection of such award”.

On Buller’'s account the proposal was “unanimously accepted by the

490 W Buller “Memorandum on the Rangitikei-Manawatu Land Claims” (1870) AJHR A-25
[Buller 1870 memorandum] at 3.

491 Husbands Maori Aspirations at 86.

492 Buller 1870 memorandum at 3: “only sixty-two, including women and children, were
admitted by the Court as having any right, title, or interest in the lands”.

493 Buller 1870 memorandum at 3—4: “His Honor the Chief Judge adjourned the Court for a
week, to afford any of the defeated claimants ... an opportunity of bringing forward any
fresh evidence in support of their respective claims”. Buller does not give the return date;
Husbands says “on 8 September 1869 the Judges adjourned the Court until the 17" of the
same month” but does not provide a citation for either date: Husbands Maori Aspirations
at 87. The Crown has not been able to locate the Court’s own adjournment minute.

494  Buller 1870 memorandum at 4.

495 At4.
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meeting”, and Hoeta Kahuhui was delegated “to attend the Land Court and
signify their assent”; Te Kooro Te One was absent.*®® At Matahiwi on the
following day the same proposal was rejected, “the claimants stating that
they would take nothing except at the hands of the Court”.*” Before leaving,
Buller says that Featherston reminded those present of the day on which the

Court would sit again, and advised them to attend.*%®

The Court duly sat again on 25 September 1869. Alexander McDonald, the
non-sellers’ agent, did not attend, and no fresh evidence was offered on
behalf of the rejected claims. Ratana Ngahina and Hakaraia Koraho of Ngati
Apa, and Hoeta Kahuhui of Ngati Kauwhata, were examined by Judge
Maning “as to what had taken place at the various meetings in the district”,
and further evidence was taken “as to the absolute requirements of the

hapus for whom provision was about to be made”.*%°

Judge Maning then delivered an extended judgment and ordered that
certificates of title issue for four blocks totalling 6,200 acres—corresponding
to one hundred acres for each of the 62 admitted owners—inalienable by
sale for 21 years and conditional on the delivery within six months of a
survey map of the whole block on which the four blocks were “accurately

represented from actual survey made on the land”.>®

What Featherston himself said to the Court that day is not recorded in any
court record that the Crown has been able to locate.>! The only account is
a letter from Judge Maning to the Premier, Sir William Fox, who read the
letter out to the House on 8 September 1870. The letter says that on

25 September 1869, “the agent of the provincial authorities and others”

496

497
498
499
500

501

Buller 1870 memorandum at 4. Travers gives a materially different account of the Oroua
meeting: that twelve or thirteen accepted, “not including, however, any of the principal
people”, three “signing an agreement to that effect written in English, not a word of which
language any of them understood”: “The Manawatu Case” Evening Post (24 September
1870) at 2 [Travers letter], quoted in Peter McBurney Ngdati Kauwhata Gap-Filling Report
(Wai 2200, #A227, 2 March 2021) [McBurney Gap-Filling Report] at 124.

Buller 1870 memorandum at 4.

At 4.

At 4.

Order of Court (25 September 1869), printed in the Buller 1870 memorandum at 7 and
reproduced in Anderson, Green and Chase at 389; Husbands Maori Aspirations at 88.

The extended judgment of 25 September 1869 is printed in full in the Buller 1870
memorandum at 4-7: it sets out the Court’s historical reasoning and the order, but does
not record what Featherston said to the Court.
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stated that “an actual final agreement as to boundaries had been come to”,

a statement “not distrusted at all”.>%2

The basis for the allegation of fraud made by Travers developed over the
year that followed the 25 September 1869 sitting. On 20 July 1870, Travers
(who was a member of the House of Representatives) made a speech in
Parliament in which he argued that the Ngati Raukawa non-sellers had no
prior notice of the 25 September 1869 hearing, and had still been engaged
in negotiations to agree the dimensions of the reserves when the Court

made an unexpected award.>®

In August 1870, thirty of the admitted owners petitioned Parliament,
complaining that the sitting of 25 September 1869 had been held “at the
instance of the Agent for the Crown and without any notice whatsoever”;
that they had been left unrepresented; that the awards had been made
without evidence as to the quantity and situation of the land to which they
were entitled; and that they had been “honestly engaged” in the very
negotiation the Court had directed, with a further hui with Ngati Apa fixed
for 5 October 1869.%%

During a debate on the matter on 8 September 1870, Fox read to the House
of Representatives the letter from Judge Maning answering those
complaints, which included the statement that “an actual final agreement as

to boundaries had been come to”.%%

On 24 September 1870, Travers then replied in a letter to the Evening Post.
He put the allegation conditionally: if no such agreement as Judge Maning
described had actually been entered into by the objecting parties, “then a
fraud was practised upon the Court, and a judgement thus obtained ought

not to be enforced”. Travers wrote:

Was any such agreement as to boundaries, &c, as that

mentioned by Judge Maning, ever actually entered into by the

502 Maning to Fox, read to the House of Representatives: (8 September 1870) 9 NZPD 578-579.

503 (20 July 1870) 7 NZPD 542-543.

504 Petition of Te Kooro Te One and 29 others (August 1870) ANZ MA 13/70G at 4-5, quoted
in Husbands Maori Aspirations at 91-92.

505 (8 September 1870) 9 NZPD 578-579.
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parties who object to the decision of the Court? If it was, then
these parties who object can have no ground of complaint. If it
was not, then a fraud was practised upon the Court, and a
judgement thus obtained ought not to be enforced against the
parties attempted to affected by it. The complainants aver that

such a fraud was practised upon the Court.

Travers went on to say that the “great bulk of the” admitted owners “point
blank assert that a gross and most improper fraud was practised upon the
Court ‘by the agent of the Provincial authorities and others’ when they made
the statement referred to by Judge Manning”.”°® As to Oroua, Travers
asserted that those who accepted Dr Featherston’s proposal numbered
twelve or thirteen, “not including, however, any of the principal people”,
three of them “signing an agreement to that effect written in English, not a

word of which language any of them understood”.>%’

It is submitted that the allegation is not established on the available
evidence. First, the record shows that the Court did not proceed on
Featherston’s word alone. The Court examined two rangatira of Ngati Apa
and Hoeta Kahuhui, the delegate appointed at Oroua by the Ngati Kauwhata
non-sellers—whose role, on Buller’s account, was to signify their assent—
“as to what had taken place at the various meetings in the district”. Whether
the witnesses’ accounts extended to the meeting at Matahiwi, and whether
at first hand, the record does not show. What Buller’s description does
indicate is that the Court’s inquiry was directed to the meetings generally,
and that what was put to the Court was not put by Crown officers alone: the
“others” by whom, on Judge Maning’s account, the statement of agreement
was made are, it is submitted, identifiable as the Maori witnesses, including

one from the non-sellers’ side.>%

Secondly, the order of 25 September 1869 contemplated on its face that the
survey it required might be resisted: it provided that “if it shall be proved to

the satisfaction of the Chief Judge of the Native Lands Court that the survey

506 Travers letter at 2.
507 At 2. The signed agreement Travers describes has not been located.
508 Buller 1870 memorandum at 4; (8 September 1870) 9 NZPD 578.
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has been prevented by force, then, in that case, the Court ... will dispense
with the survey”. A Court framing its order against the contingency of
forcible obstruction was not, it is submitted, a Court under the impression

that assent to the arrangement before it was universal.>®

Thirdly, Buller’s 1870 memorandum is a paper presented to both Houses and
it explicitly records that the proposal accepted at Oroua was rejected at
Matahiwi the following day. Open publication of the rejection is difficult to
reconcile with a design by the Crown’s officers to deceive the Court about

the state of the non-sellers’ attitude.>10

Fourthly, the complaint that the awards were made without evidence as to
the quantity and situation of the land echoed the Court’s own statement in
its initial decision that there was “no evidence before the Court which should
cause it to limit these rights to any specified piece or pieces of land”. Judge
Maning’s answer was that the whole tenor of the evidence had shown that
the rights of the three hapli “could not be defined exactly, or even
approximately, by precise boundaries”, and that the Court had endeavoured
to compensate territorial rights of that character by adjudging defined areas
of land. Whatever may be said of that approach as a matter of process, it
was the Court’s own assessment of its own evidence. It was not the product

of anything Featherston is recorded as having said.>!!

The Crown recognises that the sitting of 25 September 1869 appears to have
taken place in the absence of the non-sellers’ agent and of most of those he
represented; whether adequate notice was given is contested on the
sources and cannot now be resolved. The agreement reached at Oroua was
also reached with only some of the Ngati Kauwhata non-sellers, in the
absence of Te Kooro Te One. These matters grounded grievances as to haste,
notice, and the making of awards without the agreement of most of those

affected.”'? They do not, however, establish intentional dishonesty or

509 Order of Court (25 September 1869), printed in the Buller 1870 memorandum at 7;
Anderson, Green and Chase at 389.

510 Buller 1870 memorandum at 4.

511 Buller 1870 memorandum at 3; Maning to Fox: (8 September 1870) 9 NZPD 578, quoted in
McBurney Gap-Filling Report at 122.

512 Husbands Maori Aspirations at 87 and 91-92.
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unconscionable conduct. On the evidence as it stands, it cannot be known in
what terms Featherston described the state of the negotiations to the Court;
the sole account of his statement is a compressed recollection written a year
later; the statement it records was made by “the agent of the provincial
authorities and others”, not by Featherston alone; and the Court examined
Ngati Apa and Ngati Kauwhata witnesses about the meetings in the district

before making its orders.

Should further evidence come to light clarifying what Featherston told the
Court on 25 September 1869—in particular, should the minute book for that
sitting be located—the Crown would of course reconsider its position. On
the evidence as it stands, however, it is submitted that the allegation of

fraud is not established.

MANAWATU-KUKUTAUAKI, HOROWHENUA, AND KAPITI ISLAND

450.

451.

The Crown acknowledges that the claimants’ generic submissions and
claimant-specific submissions raise a wide range of matters concerning the
Manawati-Kukutauaki and Horowhenua blocks, and their successors, as

well as Kapiti Island.

Consistently with the approach taken by the Tribunal in the Te Atiawa/Ngati
Awa and Muaupoko phases of this inquiry, the Crown’s closing submissions
on consideration of these blocks will be deferred to its closing submissions
on the Wider Inquiry phase, after the submissions of all of those who

potentially claim customary interests have been heard.

OTAKI BLOCKS

Introduction

452,

This section addresses Crown and private purchasing within the Otaki blocks:
the enclave of small blocks in and around Otaki township, extending from
Otaki Beach through the original township to the highway and the northern
suburb of Waitohu, together with a small number of blocks south of the

Otaki River.513

513 Walghan vol 1 at 245.
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Although the Pukehou block’s purchasing history is addressed by the
claimants as part of their submissions about Otaki, Pukehou originated in
the Manawatl-Kukutauaki title hearings of 1873 and 1874. It was recognised
in the Otaki minute book as Manawatt Kukutauaki No 1, and Walghan
Partners record that it began as a Manawati-Kukutauaki block.>** The
Crown will therefore defer its submissions regarding the Pukehou Block to
its closings in the Wider Inquiry phase, consistent with the approach to

Manawatt-Kukutauaki and Horowhenua.

As such, the following claims, or elements of claims, are not addressed in
this section: Ngati Kapu’s Pukehou case study;>'® the Winterburn whanau’s
claim concerning Pukehou 4C4C;°® and the Pukehou elements of the

generic submissions and of the Wai 113C submissions.>!’

Otaki: titles and profile

455.

456.

The Otaki blocks comprise a total area of 3,574% acres, held in 66 blocks or
block groupings and 340 parent blocks.”'® The parent blocks were
predominantly small: 82 (just under a quarter) were an acre or less, 218
(almost two thirds) were five acres or less, and 265 (more than three
quarters) were ten acres or less.®?® Six of the largest blocks, including
Taumanuka at Otaki Beach, accounted for more than a third of the total

area.”?

The earliest titles were issued in 1867 and the last in 1977. 66 blocks (454%
acres) passed through the Native Land Court before 1875; 144 blocks
comprising almost two thirds of the area received title between 1876 and
1885. By 1886, almost two thirds of the blocks and almost 80 per cent of the

land area had been titled.>?!

514 Anderson, Green and Chase at 615; Walghan at 227.

515 Closing submissions on behalf of Ngati Kapu (19 Hakihea 2025) Wai 2200, #3.3.110 at
[5.28]-[5.48].

516 Closing submissions on behalf of the Winterburn whanau (12 January 2026) Wai 2200,
#3.3.105 at [32]-[39].

517 Claimants’ Submissions at [475]-[476] and [563]; Specific closing submissions on behalf of
Wai 113C (19 December 2025) Wai 2200, #3.3.123 [Wai 113C Submissions] at [93].

518 Walghan at 247.

519 At 247.

520 At 247.

521 At 248.
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The township itself long preceded the Court. Around 1848, at the suggestion

of Bishop Selwyn and others, the people of Otaki set apart land as a
township, marked off and subdivided into quarter-acre allotments by a
surveyor sent by the government at the owners’ request. The apportioning
of the allotments was arranged at meetings managed by Rev Samuel
Williams of the Church Missionary Society, with the arrangements agreed to
by the owners.>?2 The Native Land Court first sat at Otaki on 6 and 7 July

1866; only three matters were considered, and all were adjourned.>?3

Alienation proceeded over more than a century. By 1900, 1,668% acres (46.7
per cent) had been alienated; by 1925, 68.2 per cent; by 1950, 74.1 per cent;
and by 2000, 95.5 per cent, with 161% acres remaining.>?* The principal
purchasing periods were 1876-1887, 1888-1900 and 1913-1925, with

renewed activity in the 1950s and 1960s.°%°

Taumanuka, at Otaki Beach, received title as six parent blocks in 1880,
totalling 355% acres as surveyed. For the next two decades, no alienations
occurred within the block. The first purchase occurred in 1915, with a further
seven purchases between 1920 and 1925 at the southern end of the block.
By 1925, 350% acres—85.1 per cent of the actual area of the block—

remained in M3ori ownership.>2®

South and east of the Otaki River, the Crown purchased extensively between
December 1874 and 1881, acquiring the greater part of the Wairarapa,
Waihoanga, Ngakaroro and Ngawhakangutu blocks. Its purchasing was
concentrated on the hill country, with the river flats and coastal land initially

remaining in Maori ownership.>?’

Reserves totalling 1,930 acres were created from the Wairarapa and
Waihoanga No 4 purchases. The Crown subsequently purchased 1,250 of

those acres in February 1877, and the balance had passed to private

522 Boast at 207.

523 Boast at 260-261.
524 Walghan at 250.
525 At 250.

526 At 258-259.

527 At 285, 298-301.
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purchasers by 1887.52% Ngawhakangutu No 1 was partitioned in December
1878. No 1 South was sold after the Governor consented to the removal of
the restrictions, and No 1 North was vested in the representatives of
Tamihana Te Rauparaha, passing to James Howard Wallace under
Tamihana’s will.>?® Private purchasers, including the Wellington and

Manawatu Railway Company, took most of the remaining land before

1900.53°
The claims
462. The generic closing submissions raise the following matters regarding the

Otaki blocks:

462.1 The Native Land Court at Otaki rarely imposed restrictions on
alienation, took no proactive protective role, and restrictions once
imposed were released. The Trust Commissioner’s and the Court’s
processes for approving transactions were formulaic, and
purchases of specific sections were confirmed despite low prices.>3!

462.2 Private purchasing of the township sections escalated decade on
decade through the late nineteenth century.>3?

462.3 Purchasing continued through the twentieth century: 223
purchases in the first half of the century, characterised as sales of
need, facilitated by legislation favouring acquisition, settler-
dominated land boards, compulsory vesting and meeting-of-
owners quorums.>33

463. The Wai 1626 claimants submit that the township was laid out by the

rangatira as a tikanga-based papakainga in which alienation was prevented.

They say that the Native Land Court’s title hearings from 1867 removed hapu

528 Husbands Maori Aspirations at 312—314; Paul Husbands Summary: South of the Manawatii
River — Maori Aspirations, Crown Response and Reserves, 1840 to 2000 (Wai 2200,
#A213(u), 22 June 2021) [Husbands Maori Aspirations Summary] at 2-3.

529 Suzanne Woodley The Alienation of the Otaki Southern Blocks, 1875-2023 (Wai 2200,
#A241, 21 August 2023) [Woodley Otaki Southern Blocks] at 16-18 and 48-52; #A212(b)
at 94-95.

530 Woodley Otaki Southern Blocks at 80-82; Walghan at 301; #A212(b) at 413.

531 Claimants’ Submissions at [460]-[469]; the quoted assessment of the Court’s role is at
Husbands Maori Aspirations Summary at 3.

532 Claimants’ Submissions at [473]-[474].

533 At [537]-[538] and [560]-[569].
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control of the 163 township sections. Private sales began from 1876 and only

10 sections (5.35 acres) remained in Maori freehold title in 2023.534

Ngati Koroki submit that no township sections were allocated to them and
Rev Samuel Williams’ allocation committee lost control after the Native Land
Court’s title hearings. They also say that Taumanuka was vested in
individuals contrary to tikanga, and that the Crown failed to provide a

protected papakainga or M3ori township.>%

The Wai 113C claimants allege persistent and destructive Crown attempts to
purchase Otaki land since 1840, and that of the 1,930 acres originally
reserved from the Crown’s purchases of the Wairarapa and Waihoanga 4A
blocks, all but 50 acres had been sold to the Crown or private purchasers by

the end of 1878, and the last 50 acres to a private buyer in August 1887.°3¢

The Wai 2031 claimants describe the block-by-block alienation of the
interests of their tupuna, largely by private purchase between 1887 and
1929, including within Taumanuka and the Otaki township sections. They
submit that the Crown failed to restrict private purchasers or to ensure

sufficiency.>3’

The Wai 2031 claimants further submit that the Crown failed to ensure that
the reserves from its December 1874 purchase of Waihoanga No 4—made
over the written opposition of James Howard Wallace and others—had
sufficient protections against alienation, the Native Land Court having
reported it “not proper to place any restrictions on the alienability” of
Waihoanga 4A. They say that the Europeanisation of their tipuna’s interests
in Ngakaroro 4 and Ngawhakangutu 1 North facilitated the sale of the Te
Hapua farm in 1927-1929.°38

534  Closing submissions on behalf of Ngati Huia ki Katihiku, Ngati Maiotaki and Ngati Pare (Wai
1626) (19 December 2025) Wai 2200, #3.3.107 [Ngati Huia ki Katihiku Submissions] at
[160]-[167].

535 Closing submissions on behalf of Ngati Koroki (28 November 2025) Wai 2200, #3.3.103 at
[61]-[63] and [97]-[99].

536 Wai 113C Submissions at [21(a)], [23] and [10].

537 Closing submissions on behalf of Wai 2031 (19 December 2025) Wai 2200, #3.3.122 [Wai
2031 Submissions] at [324]-[326].

538 Wai 2031 Submissions at [315]-[323] and [340]—[343], citing Husbands Maori Aspirations
at 312-314; the quotation is at 313.
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The Wai 1626 claimants and the Baker whanau also refer to the vesting of

Otaki blocks in the lkaroa District Maori Land Board for non-payment of

rates, their subsequent sale, and alienations by the M3ori Trustee.>*°

The Crown acknowledges the extent of alienation within the Otaki blocks

recorded in the evidence: 46.7 per cent of the enclave by 1900 and 95.5 per

cent by 2000.54°

It is submitted that the claims regarding Otaki largely fall to be assessed by

reference to the Treaty breach concessions the Crown has made in this

inquiry:

470.1

470.2

470.3

The Crown has conceded that “the individualisation of Maori land
tenure provided for by the native land laws made the lands of Ngati
Raukawa and affiliated groups in the inquiry district more
susceptible to fragmentation, alienation and partition and
contributed to the undermining of the traditional tribal structures
of these groups”, and has conceded that “its failure to protect these
structures was a breach of te Tiriti o Waitangi / the Treaty of

Waitangi and its principles”.>*

The Crown has conceded that “the cumulative effect of its acts and
omissions left Ngati Raukawa and affiliated groups in the inquiry
district virtually landless, and had a devastating impact on their
economic, social and cultural well-being and development”, and
that its “failure to ensure that these groups retained sufficient land
for their present and future needs was a breach of te Tiriti o

Waitangi / the Treaty of Waitangi and its principles”.>4?

The Crown has conceded “it breached te Tiriti o Waitangi/the

Treaty of Waitangi and its principles when it failed to provide a legal

539 Ngati Huia ki Katihiku Submissions at [174]-[180]; closing submissions on behalf of the
Baker whanau (19 December 2025) Wai 2200, #3.3.124 at [36].

540 Walghan at 250.

541 Crown Statement of Response and Concessions Ngati Raukawa and Affiliated Groups Phase
of Inquiry (Wai 2200, #1.4.2, 21 October 2019); the concession is set out in the Crown
closing submissions on Issue 3 (Native Land Court) (31 July 2026) at [26].

542  Crown Statement of Response at [30]; Crown closing submissions on Issue 3 at [28].
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means for the collective administration of Ngati Raukawa ki te
Tonga and affiliated groups’ land until 1894, by which time large

parcels of their land had already been alienated”.>*3

The Crown adds two matters of context that are material to the Tribunal’s

assessment.

471.1

471.2

First, the title profile of the enclave—340 parent blocks, most under
five acres, titled from 1867—preceded and shaped the pattern of
alienation. The awards of title, the imposition or non-imposition of
restrictions on alienation, and the confirmation of transactions
were decisions of the Native Land Court, an independent court of

record; they were not decisions of the Crown.

Secondly, the alienation of the enclave was gradual in relative
terms. More than half the land remained in Maori ownership in
1900, and almost a third in 1925.°** Walghan Partners’ assessment
is that the level of alienation to 1900 was “dramatic and in keeping
with alienation patterns within the Inquiry District”, but that “for an
area of small blocks with few owners it is less than might be
expected”.>* Taumanuka saw no alienation at all for two decades
after title, and 85.1 per cent remained in Maori ownership in
1925.>%  Within the enclave, the alienation was effected
overwhelmingly by private transactions entered into by owners

over many decades.

The claimants’ generic submissions identify “Otaki sections 88 and 121, and

Ahitangata 3” as purchases approved despite the clearly low price being

paid, citing Woodley’s Otaki report.>*” With one exception, the transactions

relied on were private dealings, certified by the Trust Commissioner or

confirmed by the Native Land Court under the legislation of the day. Those

543 Memorandum of Counsel for the Crown Filing Further Crown Concessions (Wai 2200,
#1.3.4, 29 August 2025) at [9]; Crown closing submissions on Issue 3 at [32].

544  Walghan at 250.

545 At 250.

546 At 258-2509.

547 Claimants’ Submissions at [466], citing Suzanne Woodley The Purchase of Otaki Mdori Land
and the Development of the Otaki Township, 1840s—2023 (Wai 2200, #A239, 21 August
2023) [Woodley Otaki Township] at 79, 83 and 97.
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certifications and confirmations were not decisions or acts of the Crown. So
far as the criticism is that the legislation did not require the adequacy of the
price to be examined in private sales, the Crown does not accept that
contention. The material relied on is in any event a small number of

anecdotal case studies, rather than a systematic analysis of prices.>*8

The exception is Ahitangutu 3, which the Crown purchased from John
Anthony Knocks on 18 March 1878 for £100, two days after Knocks had
purchased the block from its Maori owner for £25. The Crown acknowledges
what appears to be stated on the documentary evidence, noting Woodley’s
qualification that an earlier disputed dealing over the block may have had a

bearing on the price the owner received.>*

As to Crown purchasing in the blocks south and east of the Otaki River, the
Crown acknowledges the record shows that between 1874 and 1881, it
acquired 83.3 per cent of Wairarapa, 87.6 per cent of Waihoanga, 70.3 per
cent of Ngakaroro, and 63.7 per cent of Ngawhakangutu, in each case
concentrated on the hill country, with the flatlands initially remaining in

Maori ownership.>>°

As to the reserves from the Crown’s purchases of the Wairarapa and
Waihoanga No 4 blocks, the decisions not to restrict their alienation were
decisions of the Native Land Court, not of the Crown.”®> The Crown
acknowledges the record shows that on 6 and 7 February 1877, it purchased
the 1,050-acre Wairarapa reserve from the same owners who had sold the
original block, and 200 acres of the 250-acre Waihoanga No 4 reserve—in
all, 1,250 of the 1,930 acres reserved, with the balance passing to private

purchasers.>>?

The Crown’s position on the Wellington and Manawatu Railway Company is
set out in its closing submissions on Issue 6A: the Company was a private

company, its purchases were private transactions, and the delegation of the

548 Woodley Otaki Township at 79-97 and 300.

549 At 80-83.

550 Walghan at 285, 298-301.

551 Husbands Maori Aspirations Summary at 2—3; Husbands Maori Aspirations at 313.
552 Husbands Maori Aspirations at 312—313; Wai 113C Submissions at [10].
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railway’s construction was not itself a breach of the Treaty.>*3 In respect of
the Wairarapa and Waihoanga blocks specifically, the Company’s holdings
derived principally from transfers of land the Crown had already purchased,

rather than from purchases from Maori owners.>>*

The twentieth-century claims concerning vesting in the lkaroa District Maori
Land Board, sales for rates arrears, and Maori Trustee alienations are
addressed in the Crown’s closing submissions on Issue 4—Local Government
and Rating, including the Crown’s position on the 1931 Taumanuka
purchases and the 1946-1949 sales of vested land.>>> As regards the status
and Europeanisation of the Wallace interests and the 1928 order for sale of
the Te Hapua farm, these are addressed in the Crown’s closing submissions
on Issue 5.%°6 The Otaki Mission School is the subject of the Crown’s closing

submissions on Issue 6B—Gifting.

20 August | Akuhata 2026
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Counsel for the Crown

The Registrar, Waitangi Tribunal

Claimant Counsel

553  Crown closing submissions on Issue 6A (Public Works) (27 July 2026) at [104]-[110].

554 Husbands Maori Aspirations at 314; #A212(b) at 413.

555 Crown closing submissions on Issue 4 (Local Government and Rating) at [312]-[313], [380]
and [384]-[385].

556 Crown closing submissions on Issue 5 (Land Administration and Development) (24 July
2026) at [136]; Wai 2031 Submissions at [340]-[343].
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