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PREFACE

This is a pre-publication version of the Waitangi Tribunal’s Hauwhaikaha: The
Disability System Report. As such, all parties should expect that, in the published
version, headings and formatting may be adjusted, typographical errors rectified,
and footnotes checked and corrected where necessary. Maps, photographs, and
additional illustrative material may be inserted. The Tribunal reserves the right to
amend the text of these parts in its final report, although its main findings will not
change.
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into the Aotearoa New Zealand disability system, taking into account
countless hours of lived experience, research, personal stories, evidence
gathering and detailed analysis.

The Wai 2575 Health Services and Outcomes Kaupapa Inquiry
(Hauora/Health inquiry) commenced in November 2016. In December
2017, the Tribunal organised the Hauora/Health inquiry into three stages.
Forty-eight claimant groups and 13 interested parties participated in stage
two phase one (disability phase) of the Hauora/Health inquiry.

Our inquiry was governed by an accessibility protocol, designed to
make our process accessible to the people most affected by it. As required
by our accessibility protocol, we have produced plain language summaries
of the report, which will be released in five alternate formats: audio,
Braille, Easy Read, large print, and New Zealand Sign Language (NzsL),
with the pre-publication version.

Introduction

Maaori have a significantly higher prevalence of disability than non-
Maaori. Additionally, throughout this inquiry, we heard evidence
regarding inequitable health outcomes for taangata whaikaha Maaori.
The claimants alleged that the overrepresentation of Maaori within the
disability population stems from inequitable health outcomes that Maaori
experience generally, including inequitable access to health services and
poorer health outcomes. The claimants posited this indicated that without
specific focus on reducing disparities, the Crown is further perpetuating
existing disparities for taangata whaikaha Maaori. In our report, we
explore whether the persistent inequitable health outcomes suffered by
taangata whaikaha Maaori are indicators of Tiriti/ Treaty breach. In doing
s0, we canvass various structural aspects of the disability system, from the
collection of disability data to decision-making design. We assess those
structural aspects for Tiriti/ Treaty compliance.

In this inquiry, the Crown agreed that there was a higher proportion
of unmet need among taangata whaikaha Maaori, and taangata whaikaha
Maaori are frequently marginalised within the health and disability
system. Notwithstanding the apparent over-representation of Maaori
within the disability population, the evidence suggests there is inequitable
access in the uptake of disability support services by taangata whaikaha
Maaori due to systemic access barriers. The claimants alleged the Crown
has failed to address the barriers in the disability system and reduce
adverse health disparities. Some claimants shared with us their lived

Xxii



experience of a daily struggle to attain health and wellbeing outcomes in
the current disability system. We heard from taangata whaikaha Maaori
that the disability system is fragmented, complex and difficult to navigate.

Essentially, claimants are asking to be heard and seen within the
disability system with the call: ‘nothing about us, without us’ Taangata
whaikaha Maaori expressed the need for the Crown to genuinely partner
with them in the design, delivery and monitoring of the disability system.
Claimants contended that they have consistently called for increased
representation of taangata whaikaha Maaori in the disability system and
have requested formal partnership mechanisms with the Crown. They
advocated strongly for adequate representation of taangata whaikaha
Maaori across all levels of the disability system.

Findings

The Crown has historically failed to partner with taangata whaikaha
Maaori in the design of the disability system, including the services that
are available to them, and the formulation of disability-related policy,
strategies and action plans. We found the Crown has not managed the
disability system in a way that sufficiently supports and resources taangata
whaikaha Maaori to formally participate in the design of the system as
well as at the decision-making level. We further found the Crown has
failed to meaningfully incorporate Maaori disability approaches within
the disability system.

We also found that despite the Crown being aware of longstanding
inequity, it has failed to sufficiently inform itself of how the disability
system is performing in order to adequately address disparities. Moreover,
we observed that the Crown has not implemented nationally consistent
data standards for Crown agencies, which means that taangata whaikaha
Maaori health outcomes are not systematically and separately measured
and reported on. Maaori and taangata whaikaha Maaori are at present
unable to independently and formally scrutinise the performance of the
Crownss policy settings for the disability system or its compliance with te
Tiriti/ the Treaty.

Kaupapa Maaori providers are intrinsic to delivering culturally
appropriate services to taangata whaikaha Maaori and sustaining
hauroa Maaori and are themselves expressions of tino rangatiratanga.
We found they do not receive sufficient funding or support to deliver
culturally appropriate services that meet the needs of taangata whaikaha
Maaori. We found taangata whaikaha Maaori and their whaanau face
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many funding-related barriers, affecting their ability to receive timely,
quality and sustainable services of their choosing. Funding processes
and structures, which are experienced as barriers, further contribute to
inequitable health outcomes.

We were repeatedly told that taangata whaikaha Maaori and their
whaanau are also disadvantaged by the gap in available disability services,
as well as experiences of racism and discrimination. Such access barriers
are exacerbated for Maaori who live in rural areas, where scarcity of
services often leads to further barriers, such as long travel distances and
higher associated costs. Moreover, Maaori and taangata whaikaha Maaori
are under-represented in the health and disability workforce, which
affects the care received by taangata whaikaha Maaori and the cultural
competency of services. We found the Crown’s delivery of training and
professional development does not ensure disability staff are culturally
competent and has resulted in too many cases of taangata whaikaha
Maaori receiving poor quality and culturally unsafe care.

We found several breaches concerning claims relating to three specific
roopuu: Kaapoo Maaori, Taangata Turi and taangata whaikaha Maaori
with Fetal Alcohol Spectrum Disorder (FasD). We found the Crown has
not adequately addressed current disability system settings which remain
focused on individualised models of support, preventing Kaapoo Maaori
from exercising collective decision-making and providing culturally
grounded approaches to disability. For Taangata Turi, Maaori experience
disproportionate rates of hearing loss compared to non-Maaori.
Moreover, Taangata Turi are not adequately represented in leadership
positions across the health and disability system, and therefore, have
inadequate influence over policy affecting them. We also found Maaori
are disproportionately affected by rasp. The inaccessibility of services
further means that individuals with FAsD and their whaanau suffer
considerable prejudice.

In the report, we also address taangata whaikaha Maaori access to Acc
and its services. We note, no findings of Tiriti/ Treaty breach have been
made in relation to Acc.

Opverall, we concluded that the State disability system does not recognise
and properly provide for tino rangatiratanga and mana motuhake of
taangata whaikaha Maaori.

Recommendations
We have made three overarching recommendations, for:

XXiv



(a) The establishment of viable partnership models between
taangata whaikaha Maaori and the Crown. This process must be
co-designed with taangata whaikaha Maaori.

(b) The Crown to honour the Tiriti/ Treaty principles of partnership
and tino rangatiratanga by providing for taangata whaikaha
Maaori to participate in the design and delivery of the disability
system.

(c) The Crown to ensure appropriate replacements for the monitoring
role Te Aka Whai Ora had under the Pae Ora (Healthy Futures)
Act 2022 to ensure the health and disability system (including the
health services provided through prisons) improves Maaori health
outcomes, including for taangata whaikaha Maaori.

We also make several recommendations regarding disability data
collection, funding and service availability, and disability system
accountability. We make further recommendations in relation to three
specific roopuu: Kaapoo Maari, Taangata Turi and taangata whaikaha
Maaori with Fetal Alcohol Spectrum Disorder (FASD).

The Tribunal found breaches have impacted negatively on taangata
whaikaha Maaori health outcomes and the Maaori Crown relationship.
We found that the Crown’s lack of action in the face of systemic barriers
entrenches taangata whaikaha Maaori health inequities.

In developing a disability system in partnership with taangata whaikaha
Maaori, the Crown has an opportunity to contribute to restoring that
relationship and the honour of the Crown. It will also create the most
effective environment to reduce long-standing and persistent inequities,
which in turn will benefit the nation. Our recommendations are intended
to assist the Crown in that undertaking.
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GLOSSARY
atua the gods, god-like

haangii earth oven to cook food with steam and heat from heated stones
hapori community, section of a kinship group, family or society

hapuu clan, section of a tribe

hau kaainga home, true home, local people of a marae, home people
hauora health, vigour

hauora Maaori Maaori health

hinengaro mind

hui meeting, gathering, assembly

iwi tribe, people

kaainga housing, home, village, settlement

kaapoo blind

Kaapoo Maaori taangata whaikaha Maaori who are blind, deafblind, vision-impaired or
have low vision

kaiako teacher(s)

kaiaawhina helper, assistant, contributor, counsel, advocate

kaimahi worker, employee

karakia rituals and incantations, prayer

kaumaatua adult, elder, elderly man, elderly woman, old man - a person of status within
the whaanau

kaupapa matter for discussion, subject, topic, agenda

kaupapa Maaori Maaori approach, Maaori ideology - a philosophical doctrine, incorpo-
rating the knowledge, skills, attitudes, and values of Maaori society

kete basket, kit

koha present, gift

koorero discussion, speech, to speak

kuia female elder

kupu Maaori Maaori word(s)

Maaoritanga Maaori culture, Maaori practices and beliefs

maataawaka kinship group, often used to refer to members of a tribal group who reside in
a place that is outside their tribal area

maatauranga education, knowledge, wisdom, understanding, skill

maatauranga Maaori Maaori education, knowledge, wisdom, understanding, skill

mahi work

mamae pain, hurt

mana prestige, authority, reputation, spiritual power (a form of power)
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GLOSSARY

mana atua Sacred spiritual power from the atua

mana Maaori Maaori autonomy, Maaori authority, Maaori rights

mana motuhake separate identity, autonomy, self-government, self-determination, inde-
pendence, sovereignty, authority — mana through self- determination and control over
one’s own destiny

mana taane male autonomy and authority

mana taangata human rights

mana waahine female autonomy and authority

mana whakahaere governance, authority, jurisdiction, mandate, power

mana whenua customary rights and prestige and authority over land

manaaki to support, take care of, protect, provide hospitality to

manaakitanga hospitality, kindness, generosity, support — the process of showing respect,
generosity and care for others

marae courtyard before meeting house and associated buildings

mate wareware dementia

mirimiri bodywork

mokopuna grandchild, grandchildren

noa free from tapu, ordinary, unrestricted

paa fortified village, or more recently, any village

Paakehaa New Zealander of European (mainly British) descent

pakeke elder

papakaainga original home, home base, village, communal Maaori land
peepee baby

pepeha tribal saying

raakau rongoaa native flora herbal preparations
rangatahi younger generation, youth

rangatira leader or leaders

rohe territory, boundary, district, area, region
rongoaa medicinal flora

roopuu group

taane Maaori Maaori man, Maaori men

Taangata Turi Maaori deaf and hearing impaired

taangata whaikaha Maaori/tangata whaikaha Maaori Maaori disabled people/Maaori
disabled person

takiwaatanga autism spectrum disorder

tamariki children

tamariki Maaori Maaori children

tamariki turi deaf children

tamariki whaikaha Maaori disabled Maaori children

Tangata Tiriti people of the Treaty (ie, other than tangata whenua)

Tangata Whenua people of the land, the indigenous people of Aotearoa New Zealand
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GLOSSARY

tangihanga funeral, rites for the dead

tapu sacred, sacredness, separateness, forbidden, off limits
te ao Maaori the Maaori world

te ao Paakehaa the Paakehaa world

Te Ao Tawhito ancient times

te reo Maaori the Maaori language

tikanga custom, method, rule, law, traditional rules for conducting life
tinana body

tohu sign

tohunga expert healer

turi deaf, deafness

tuupuna ancestors, forebears

tuurangawaewae an indisputable land base

waahine Maaori Maaori women

waananga seminar, conference, educational seminar

waiata song, chant, psalm

waiora total well-being for the individual and whaanau

wairua soul, spirit, life force

waka canoe

whaanau family, extended family

whaanau hauaa Maaori disabled people and their whaanau
whaanau Maaori Maaori family, extended family

whaanau ora family well-being

whaikahatanga disability

whakairo carving

whakapapa ancestry, lineage, family connections, genealogy; to layer
whakataukii proverb

whakawhanaungatanga process of establishing relationships, relating well to others
whanaungatanga  kinship, relationship, family connection

whare house

whenua land, ground, placenta, afterbirth
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CHAPTER 1

INTRODUCTION

This report reflects the culmination of years of effort by claimants and witnesses
who shared with us their lived experiences during weeks of testimony to elucidate
the distinct challenges facing taangata whaikaha Maaori. In our hearings, they
stressed the need to be seen and heard, particularly within the disability system.
Their voices, therefore, echo throughout this report. It is our hope they are heard,
which will improve outcomes for taangata whaikaha Maaori.

In Aotearoa New Zealand, responsibility for the State disability system frame-
work is spread across several Crown agencies and entities. Disability issues are
addressed through a network of statutes relating to human rights legislation, health
and disability legislation, and legislation addressing specific disability issues. These
statutes set out the Crown’s legislative obligations to taangata whaikaha Maaori.
Beneath the legislation and regulatory framework sit various disability strategies
and action plans. Together, these statutes, strategies and action plans constitute the
State disability system framework, which the claims in this phase of the inquiry
refer to. Crown-funded Disability Support Services (Dss), play a critical role in the
State disability system and is the primary way people with disabilities in Aotearoa
New Zealand interact with the disability system.

A theme throughout the evidence was that the disability system is fragmented,
complex and difficult to navigate. This complexity is evident in the information
we present about the system itself, and should the reader find the information in
this report complicated, it is because the system, processes and technical terms are
complicated and confusing at times.

Examining the disability system is particularly important to Maaori due to the
proportionally high prevalence of disability among Maaori, compared to non-
Maaori. Results from the 2023 Household Disability Survey - the most recent and
comprehensive source on disability data — show a 24 per cent disability prevalence
rate for Maaori compared to 17 per cent for non-Maaori, after age-adjustment to
reflect the younger age profile of the Maaori population." We discuss disability sta-
tistics in detail in chapter 6, however we note this variance at the outset to reiterate
the magnitude of these issues for Maaori. Any changes to disability-related policy,

1. Memorandum 3.2.1242, p1; Statistics New Zealand, ‘Disability Statistics: 2023, https://
www.stats.govt.nz/information-releases/disability-statistics-2023,  accessed 11 May  2025;
Statistics New Zealand, ‘Table 1.2 Number of Disabled People, https://view.officeapps.live.com/
op/view.aspx ?src=https%3A%2F%2Fwww.stats.govt.nz%2Fassets%2F Uploads%2F Disability-
survey%:2F Disability-survey-2023%2rDownload-data%2rdisability-statistics-2023-estimates-of-dis-
ability-prevalence-updated.xlsx&wdOrigin=BROWSELINK, accessed 11 May 2025



i HAUWHAIKAHA
therefore, impact disproportionately high on Maaori, who make up almost 23
percent of people who receive disability support services.”

In this introductory chapter, we start by providing the background to the dis-
ability inquiry. Next, we address the language surrounding disability, after which
we explain the report structure.

1.1 WHAT Is AT ISSUE?

Claimants broadly argue that the disability system is inaccessible to taangata
whaikaha Maaori and they are not able to receive the support and services they
need. At the heart of the claims we heard during the inquiry was that for too long,
taangata whaikaha Maaori voices in Aotearoa New Zealand have not been heard.

Claimants explained that the disability system has not been created or devel-
oped with taangata whaikaha Maaori in mind, or in partnership with taangata
whaikaha Maaori. In excluding taangata whaikaha Maaori from system-level
decision making, claimants noted they have been made invisible within the system
that should enable them to be heard. Moreover, the support and funding delivered
by the system are inadequate for taangata whaikaha Maaori to meet their needs,
including cultural needs, or to live the lives they want. They also claim that there is
insufficient data systems in place to inform effective policy decisions and there are
insufficient monitoring and accountability mechanisms in place to improve health
outcomes for taangata whaikaha Maaori. Claimants contend that these failings are
a result of actions and omissions by the Crown and thus are in breach of te Tiriti o
Waitangi/the Treaty of Waitangi.

This report addresses these claims, examining the settings and delivery of the
State disability system - as it operated during the period of our hearings from
March 2022 to December 2024, against the Crown’s Tiriti/ Treaty obligations and
duties.

Our focus is on the system in place at the close of our hearings in December
2024. This report examines a large amount of information about the operation
of the disability system, which is constantly changing. Any subsequent policy
or legislative changes affecting the disability system will not be assessed in this
report. As such, policy and legislative changes made after December 2024 may
render some of the information about the disability system out of date. However,
we analyse the disability system in the chapters to follow against the information
presented during our hearing.

1.2 BACKGROUND TO THE STAGE TWO DISABILITY PHASE OF THE HAUORA /
HEALTH INQUIRY

The Wai 2575 Health Services and Outcomes Kaupapa Inquiry (often referred to
as the Hauora or Health inquiry) commenced in November 2016. In December
2017, the Tribunal confirmed the Hauora/Health inquiry would be organised

2. Document L2, pp 46-47



INTRODUCTION o
into three stages. In this report, we characterise this phase of the Hauora/Health
inquiry as ‘the disability inquiry, meaning technically, stage two phase one of the
Health/Hauora kaupapa inquiry. The panel for the disability inquiry comprised of
Judge Damian Stone, Professor Tom Roa, Professor Linda Tuhiwai Smith, Tania
Simpson and Professor Susy Frankel (who resigned as a Tribunal member on 15
September 2025 but completed these proceedings per clause 1 of schedule 2 to
the Treaty of Waitangi Act 1975). A full procedural history of the Hauora/Health
inquiry is available in appendix 1 to this report.

Stage one inquired into aspects of primary health care.” We released Hauora:
Report on Stage One of the Health Services and Outcomes Kaupapa Inquiry in July
2019. In it, we assessed Aotearoa New Zealand’s primary healthcare system in rela-
tion to the principles of te Tiriti/the Treaty. We addressed claims from Maaori
health organisations regarding disparities in health outcomes and the failure of the
primary care health system to meet Tiriti/ Treaty obligations.* Our key findings
and recommendations can be found in appendix 11 to this report. The second and
current stage covers three priority areas encompassing Maaori with disabilities,
mental health issues (including suicide and self-harm), and issues of alcohol,
tobacco and substance abuse.” Stage three will concern all other nationally signifi-
cant issues, including historical claims.’

In this section, we focus on the parties to the disability inquiry, the accessibility
arrangements, the statement of issues and the hearings.

1.2.1 Parties to the disability inquiry
We received claims from taangata whaikaha Maaori on their own behalf; indi-
viduals on behalf of whaanau, hapuu and iwi; health and disability service provid-
ers; and representative and advocacy organisations. The claims ranged from broad
issues concerning the disability system to specific claims where witnesses shared
their lived experiences of the disability system. Broadly, the claims emphasised
how taangata whaikaha Maaori and their whaanau are impacted by the State health
and disability system. They claim the Crown has failed to address the barriers in
the disability system and reduce adverse health disparities. Some claimants shared
their lived experience of a daily struggle to attain health and wellbeing outcomes.
We also heard evidence from the Crown and a range of independent experts,
including Tribunal-commissioned researchers. Forty-eight claimant groups and
13 interested parties participated in the inquiry. Claimants and witnesses shared
their evidence during 11 hearing weeks, which took place between March 2022 and
December 2024. The full list of claimants and interested parties eligible to partici-
pate in the disability phase can be found in appendix v.

3. Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa
Inquiry (Lower Hutt: Legislation Direct, 2019), p5

4. Ibid, p16

5. Memorandum 2.5.29, p1

6. Memorandum 2.5.17, p3
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We acknowledge the claimants and witnesses who shared their stories and
experiences — verbal, written and in sign language. They shared individual and
whaanau experiences of disability across all age groups. These experiences are
relevant to taangata whaikaha Maaori born with conditions (congenital), those
who acquired disability due to illness, accident or injury, and those who are
disabled due to age-related conditions. Taangata whaikaha Maaori and disabled
people live all across Aotearoa New Zealand. However, taangata whaikaha Maaori,
like Maaori in general, are more likely to live rurally, further away from major
medical and disability supports and transportation services and are more likely to
be over-represented in low socio-economic areas.

1.2.2 Statement of issues
The Tribunal released a statement of issues for the disability inquiry on 23
September 2021.” The statement of issues posed several questions for participants
and their counsel to consider in the preparation of their evidence and submis-
sions. It was not intended to rigidly confine the parties, but rather provide a clear
indication of the issues which the Tribunal wanted to be addressed during this
phase of the inquiry.®

The questions posed covered the following topics: the design of the disability
system; the disability system in practice; the role and views of taangata whaikaha
Maaori and whaanau; services and access for taangata whaikaha Maaori and
whaanau; research, information and data relating to taangata whaikaha Maaori
and whaanau; health equity; issues specific to Kaapoo Maaori (Maaori who are
blind, deafblind, vision-impaired, or have low vision); Taangata Turi (Maaori
who are deaf or hard of hearing); taangata whaikaha Maaori and whaanau with
Fetal Alcohol Spectrum Disorder (FAsD); and issues specific to taangata whaikaha
Maaori and whaanau with respect to Accident Compensation Corporation (Acc)
services.” The full statement of issues can be found in appendix 1v."°

1.2.3 The accessibility protocol

The claimants raised at the very early stages of the disability inquiry the import-
ance of an accessibility protocol - a set of guidelines to ensure that these proceed-
ings were inclusive for taangata whaikaha Maaori and accommodate their full
participation.

On 21 September 2021, the Tribunal issued an ‘Accessibility Protocol’ to guide
the disability inquiry panel, claimants and counsel and to ensure all evidence and
procedures were accessible.” The protocol required all evidence to be translated
into alternate formats, including Braille, Easy Read, Audio and New Zealand
Sign Language.” It also required this report to be summarised, the summaries

7. Statement of issues 1.4.2, p1

8. Memorandum 2.6.60, p3

9. Statement of issues 1.4.2, p1

10. The full statement of issues can be found in appendix 1v.
11. Memorandum 2.6.59(a), p1

12. Ibid, p3
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to be translated into alternate formats, and for both the summaries and the full
report to be released at the same time.” Moreover, throughout this report, double
vowels have been used instead of macrons to aid accessibility, for example, to
improve compatibility with screen readers, as has been done in memoranda and
filings from the parties in the disability inquiry. The reason being, English-centric
software programmes can often struggle with macrons, and do not have phonetic
rules for characters with macrons.

There were also provisions to ensure hearings were accessible. This included
ensuring that hearings should be held in suitable venues with sufficient accommo-
dation for taangata whaikaha Maaori and their support people and caregivers. For
example, locations were to have substantial amount of reserved parking close to
the venue entrance clearly designated for taangata whaikaha Maaori."* Locations
were to have multiple break out spaces containing accessible bathrooms and
personal care facilities which take into account the needs of taangata whaikaha
Maaori with medical conditions.” A full list of the accessibility requirements for
hearing venues can be found in the Accessibility Protocol."

The accessibility protocol further included specific requirements for com-
munication during hearings.” New Zealand Sign Language (NzsL) interpreters,
visible to attendees and on livestream, translated all the hearings. The livestream
was also closed-captioned, that is, provided real-time text of the recording. The
hearing rooms contained a hearing loop, for those using hearing aids and/or
are hard of hearing. To assist Kaapoo Maaori (Maaori who are blind, deafblind,
vision-impaired, or have low vision), each day of hearing began with a roll call,
with each person in the room introducing themselves. Speakers were also required
to identify themselves each time they spoke. In addition, ‘micro’ breaks occurred
to allow Taangata Turi (Maaori who are deaf or hard of hearing) regular eye breaks
to avoid fatigue from watching Nzst interpreters.

The accessibility protocol was a novel undertaking for the Tribunal. We acknow-
ledge those who contributed to the accessibility protocol, which offered taangata
whaikaha Maaori a more inclusive experience.

1.2.4 The disability hearings

Eleven hearing weeks took place between March 2022 and December 2024. The
first four hearings were held via audio-visual link (avL) due to the covip-19
traffic light system in operation at the time and in accordance with the Tribunal’s
own COVID-19 protection framework protocol.” The remainder of the hearings
were held in-person at Papakura Marae in Auckland, the Tribunal’s offices in

13. Ibid, p8

14. Ibid, p2

15. Ibid

16. Ibid, pp2-3

17. Ibid, ps

18. Transcripts 4.1.11, 4.1.12, 4.1.13, 4.1.18
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Wellington, the Copthorne Hotel and Resort Bay of Islands, the Copthorne Hotel
Wellington and Te Rauparaha Arena, in Porirua.”

Hearings 1 to 8 were designated for claimant evidence and Tribunal witnesses.
During hearings 9 and 10, the Tribunal heard Crown evidence from Whaikaha
- Ministry of Disabled People, Manatuu Hauora — Ministry of Health, Ministry
of Social Development (MsD), Te Taahuu Hauora - Health Quality and Safety
Commission, Ara Poutama Aotearoa — Department of Corrections, Ministry of
Education, Te Whatu Ora — Health New Zealand, Ministry of Business, Innovation
and Employment (MBIE) and acc. Closing submissions were heard during hear-
ing 11.

1.3 LANGUAGE SURROUNDING DISABILITY

Over time the way society has defined disability has evolved to become more
empowering of disabled people. Language now considered degrading such as
‘Tunatic, ‘idiot] ‘infirm, ‘defective) ‘disordered, and ‘retarded’ no longer feature in
Aotearoa New Zealand’s legislation and policies.” In this report we have taken into
consideration how people wish to identify themselves and have set out our reasons
for using the language we have chosen.

Some consider the term ‘disabled people’ as ‘a source of pride, identity and
recognition’ Other people have said they want to be recognised as a person before
their disability and prefer the term ‘people with disability’” There are also cul-
tural differences in how people choose to identify themselves. The New Zealand
Disability Strategy (NzDs) 2016-2026 and Whaaia Te Ao Maarama 2018-2022:
The Maaori Disability Action Plan state:

most Maaori disabled people identify as Maaori first. The importance of their cultural
identity, which encompasses language, whaanau, cultural principles, practices and
linkages to the land through genealogy, is paramount to how they live their day to day
lives in both Te Ao Maaori and Te Ao Paakehaa.”

19. Transcripts 4.1.15, 4.1.20, 4.1.23, 4.1.25, 4.1.26, 4.1.27, 4.1.28

20. Hearings were held in the following locations: hearing 1 (14-18 March 2022) via AvL; hear-
ing 2 (2-4 May 2022) via AVL; hearing 3 (29 August-2 September 2022) via AvL; hearing 4 (14-17
November 2022) via AVL; hearing 5 (20-24 March 2023) at Papakura Marae in Auckland; hearing 6
(19-23 June 2023) at the Tribunal’s offices in Wellington; hearing 7 (21-25 August 2023) at Papakura
Marae in Auckland; hearing 8 (20-24 November 2023) at the Copthorne Hotel and Resort Bay of
Islands in Paihia; hearing 9 (18-22 March 2024) at the Copthorne Hotel Wellington; hearing 10
(5-9 August 2024) at the Copthorne Hotel, Wellington; and hearing 11 (2-6 December 2024) at Te
Rauparaha Arena in Porirua and at the Tribunal’s offices in Wellington.

21. See, for example, the Imbecile Passengers Act 1882; the 1899 Immigration Restriction Act; the
Lunatics Act 1908; the Mental Defectives Act 1911; the Social Security Act 1938; the Mental Health
Amendment Act 1957; the Mental Health Act 1969; and the Mental Health (Compulsory Assessment
and Treatment) Act 1992.

22. Document N8, p177

23. Ibid; doc E5(a), p2
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The most well-known te ao Maaori-based concepts used to identify groups of
disabled Maaori are ‘whaanau hauaa’ and ‘taangata whaikaha. Grounded in col-
lectivism, whaanau hauaa weaves together the experiences of both whaanau and
individuals. Whaanau hauaa emphasises that through working together, Maaori
with a disability can achieve balance and maintain cultural ties while navigating
the challenges of institutional barriers.”* We discuss the whaanau hauaa approach
to disability further in section 5.5.

Tangata whaikaha Maaori is the singular term we use in this report to describe
one Maaori disabled person. The term taangata whaikaha is used to describe two
or more Maaori disabled people. It is based on the principles of enablement and
one’s ability, rather than centring around deficiencies.” The late Ngaati Porou
kaumaatua Maaka Tibble, a founding member of the Maaori Disability Leadership
Group and a claimant in this inquiry, used the following definition:

Taangata whaikaha means people who are determined to do well, or is certainly a
goal that they reach for. It fits nicely with the goals and aims of people with disabilities
who are determined in some way to do well and create opportunities for themselves
as opposed to being labelled, as in the past.*®

Claimants in this inquiry have used the term taangata whaikaha throughout
much of their evidence. Like them, we consider it to be an empowering, mana-
enhancing phrase and have therefore adopted it throughout this report — with
one change. We have chosen to expand the term to taangata whaikaha Maaori to
ensure the reader knows we are explicitly referring to Maaori disabled people. In
our report, the term taangata whaikaha Maaori encompasses, but is not exclusive
to:

» kaapoo Maaori - taangata whaikaha Maaori who are blind, deafblind,

vision-impaired, or have low vision;

» taangata Turi - taangata whaikaha Maaori who are deaf or hard of hearing;

» taangata whaikaha Maaori with mobility issues;

» taangata whaikaha Maaori who consider they have a disability but are not
recognised as such by the Crown (for example, people living with aphasia,
apraxia and epilepsy);

» taangata whaikaha Maaori with FAsD; and

» taangata whaikaha Maaori with a temporary disability.”

These terms were used at the time of our hearings. However, we note the abil-
ity of language to change and acknowledge the way people choose to identify
may change over time. We use the term ‘disabled people’ when talking about
non-Maaori.

24. Document j16(b), p 408

25. Document B23, p 40

26. Document E5(a), p 4; see also doc B23, p39
27. Statement of issues 1.4.2, p12
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1.4 STRUCTURE OF THIS REPORT

This report consists of 16 chapters which can be divided into four clusters: chap-
ters 1 to 4 provide context to the inquiry; chapters 5 to 12 address the pertinent
inquiry issues; chapters 13 to 15 address the claims of three specific groups; and the
final chapter, which offers our recommendations.

In chapter 2, we provide historical context by outlining key understandings
of and approaches to disability in Aotearoa New Zealand since 1840. In chapter
3, we move to the current situation by sketching the disability system in place at
the close of our hearings in December 2024. In chapter 4, we set out the Tiriti/
Treaty principles relevant to this inquiry, taking into account relevant Tribunal
jurisprudence.

Next, in chapters 5 to 12, we discuss and analyse the pertinent issues for this
inquiry, these are the main matters in contention between the Crown and taangata
whaikaha Maaori. In these chapters, we set out any relevant context, and then
present the evidence submitted by claimants and the Crown, after which we weigh
the parties’ evidence to provide our view on each issue. We end each chapter with
our findings on whether the principles of te Tiriti/the Treaty have been breached,
and consider prejudice, resulting from any identified Tiriti/ Treaty breaches.

The pertinent issues are: in chapter 5, the different approaches to disability and
how they influence the way the disability system operates. In chapter 6, the role of
data in the disability system and how well the Crown collects and uses informa-
tion to understand the needs of taangata whaikaha Maaori, monitor performance
of the disability system, and supports evidence-based policy decisions. Next, in
chapter 7, we discuss funding-related barriers to accessing health and disability
services. In chapter 8, we examine service barriers and availability of bss. Chapter
9 assesses the Crown’s mechanisms for partnering with taangata whaikaha Maaori
when designing and reforming the disability system. We also assess whether the
Crown has provided sufficient opportunity for taangata whaikaha Maaori to be
involved in decision-making in the disability system. In chapter 10, we examine
Maaori representation in the disability workforce, disability and cultural compe-
tency of the workforce and training providers, and support for whaanau, including
whaanau carers. Chapter 11 examines whether the Crown has adequate account-
ability mechanisms in place to make sure the disability system meets its obliga-
tions to taangata whaikaha Maaori. In chapter 12, we address taangata whaikaha
Maaori access to Acc and its services.

In chapters 13 to 15, we discuss claims relating to three specific roopuu: Kaapoo
Maaori, Taangata Turi and taangata whaikaha Maaori with FAsp. While these
roopuu are taangata whaikaha Maaori, each roopuu, in addition, has a distinct
identity. We address these specific roopuu towards the end of the report as the
preceding chapters establish context regarding the disability system, which these
roopuu also navigate as taangata whaikaha Maaori.

Finally, in chapter 16, for ease of reference we provide a summary of our find-
ings and any resulting prejudice. We then set out our recommendations, which
aim to address and prevent further prejudice.



CHAPTER 2

THE WIDER CONTEXT -
DISABILITY IN AOTEAROA NEW ZEALAND

This chapter provides an overview of the key statutory, policy and conceptual
developments concerning health and disability in Aotearoa New Zealand
since 1840 until 2022. In doing so, it introduces two socio-historical ‘models’ or
approaches that have influenced this system: the ‘medical model’ and the ‘social
model. We present this background to frame and contextualise the issues raised in
the disability phase of the inquiry. We reserve our analysis and Tiriti/ Treaty find-
ings on the issues of the claims themselves, starting from chapter 5 of this report.

At the outset we briefly consider what is known about the status of taangata
whaikaha Maaori within te ao Maaori prior to colonisation, before setting out
approaches to disability in Aotearoa New Zealand since 1840. This account
includes the emergence of Maaori-centered models of disability and their influ-
ence on public policy in the post-1980 era. Finally, we look at systemic reforms
that occurred in the twenty-first century, including the significant sector restruc-
ture announced by the Government in 2021, while the disability inquiry was in
progress.

Finally, we acknowledge that this chapter, by its nature, engages with sensitive
topics and includes references to historical terms that may be distressing to some
readers. Where appropriate, we retain this language in quoted form to accurately
reflect the context being described.

2.1 ‘DISABILITY’ IN PRE-1840 MAAORI SOCIETY
Ehara te takata kotahi ano i oho ai i neheraa

There was not just one person alive in the old days.'

In this section, we discuss our methodology and taangata waikaha Maaori in Te
Ao Tawhito.

1. Whakataukii quoted in Kelly Tikao, Nancy Higgins, Hazel Phillips and Christine Cowan,
‘Kaapoo (Blind) Maaori in the Ancient World, mar Review, vol 2, art 4 (2009), p1, https://www.
researchgate.net/publication/26848648_Kapo_Blind_Maori_in_the_Ancient_World
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2.1.1 Methodological challenges

When it comes to understanding how Maaori perceived disability before Aotearoa
New Zealand was colonised, the historical record available to researchers is scant
and unbalanced. Most commentary, eyewitness testimony and other documentary
sources prior to and immediately following 1840 originated from missionaries,
officials and settlers. As scholars have acknowledged, these non-Maaori actors
brought their own values and cultural biases to their accounts of Maaori life and
society.” There is a small amount of research that has emerged on the topic in
recent decades from a te a0 Maaori perspective - much of it drawing on koorero
tuko iho. However we acknowledge the limitations of the contextual evidence
available including the absence of diverse sources.

2.1.2 Taangata whaikaha Maaori in Te Ao Tawhito

In a 2009 literature review Drs Kelly Tikao, Hazel Phillips and Nancy Higgins
discussed existing knowledge on the status of taangata whaikaha Maaori in Te
Ao Tawhito, the Maaori world from the time Maaori arrived in this land, until
the nineteenth century. Dr Tikao and colleagues noted that Maaori who had an
impairment were seen to possess ‘god-like power and god-like status’ and were
esteemed for this difference. For instance, they reported that in some mythology
being Kaapoo (blind) was ‘not a disability but a tohu (sign) of greatness’’ The
Matariki star constellation, now celebrated nationally, is an abbreviation of its full
name ‘Ngaa Mata o te ariki Taawhirimaatea, which translates as ‘[t]he eyes of the
god Taawhirimaatea. Taawhirimaatea, the god of the winds, was so upset at the
separation of his parents Ranginui and Papatuuaanuku, that he ripped out his own
eyes, crushed them in his hands and threw them into the heavens. They stuck to
the chest of his sky father Ranginui in the cluster now known as Matariki. His
subsequent blindness was an element of his mana.*

Taangata whaikaha Maaori were an integrated part of Maaori society and
Maaori whaanau. Even tohunga who were so sacred that they could not touch
food had to be supported and cared for to take account of their different abilities.
Taangata whaikaha Maaori were likewise considered differently abled and were
cared for accordingly. Injuries acquired during intertribal fighting, or through
accidents or birth, were considered a normal part of society. For instance, Tribunal
member Tania Simpson advised that her great, great grandmother Ani Wira from
Ngaai Tahu was a respected weaver of intricate patterns and varied colours, despite
being completely blind. Ms Simpson also referred to Pou-patate, a warrior who
survived the battle of Ooraakau, but subsequently lost his sight and was cared for
by his family who erected string lines for him to follow. Dr Tikao and colleagues

2. Tikao, Higgins, Phillips and Cowan, ‘Kaapo (Blind) Maaori in the Ancient World,, pp1-14

3. Ibid, pps, 11

4. Paul Meredith, ‘Matariki — Te Tau Hou Maaori, Te Ara - the Encyclopedia of New Zealand,
https://teara.govt.nz/en/matariki-maori-new-year, accessed 17 January 2024
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also cited records from Maakereti Papakura of Te Arawa who wrote that tuurehu
(albino) Maaori were often blind and were considered atua (god-like).’

Researchers also referred to Turikatuku (also known as Turi-ke-tuha), the blind
wife of Hongi Hika and the mother of Haare Hongi Hika and Harata. Turikatuku
accompanied Hongi Hika on his expeditions and advised him on strategy. A
Ngaati Whaatua chant also recognised her influence as someone to be feared.’ The
view of disability within Maaori society can also be seen in the Boyd incident of
1809, when the life of a 15-year-old apprentice with a club foot, Thomas Davies,
was spared in a revenge killing of the crew of the Boyd. Historian James Cowan
explained that for Maaori, ‘[a] club-footed man has often been made a tohunga, or
priest. Owing to this belief, Davies was spared instead of killed.”

Although evidence is sparse concerning hapuu and iwi perceptions and treat-
ment of turi (deaf) whaanau prior to colonisation, research presented by Dr
Kirsten Smiler, Dr Nick Bowden, Dr Sheree Gibb and Dr Jesse Kokaua suggests
an innate affinity between Maaori culture and visual communication. For exam-
ple, an individual interviewed by the authors in their research noted a ‘reverence
for embodied communication’ in the Maaori linguistic tradition, as seen in the
“performative” aspects of whaikoorero’ and the mana of kapa haka and other
visual arts.® According to this koorero, bi-modalism (the ability to express oneself
through both sign and orally) was a ‘social and practical advantage’’ The distinct
uses of gesture in Maaori communication were noted by anthropologist Elsdon
Best and, more recently, by Dame Joan Metge who observed contemporary Maaori
speak in three languages: English, te reo Maaori and Maaori body language.”

The reverence of taangata whaikaha Maaori within Maaori society appears to
have declined over time, and having disabled whaanau in some situations started
to bring whakamaa (embarrassment) to hapuu and iwi, especially in the wake of
upheavals following sustained contact with European visitors and settlers. The
researchers speculated that this change in the status of the disabled could have
been due to war, food shortages and land alienation, although the precise reasons
remain unknown.” Other scholars have drawn a similar link between colonisation

5. Tikao, Higgins, Phillips and Cowan, ‘Kaapoo (Blind) Maaori in the Ancient World} p9; see
also Makereti Papakura, The Old-Time Maaori (London: Victor Gollancz Limited, 1938), pp123-124,
https://ndhadeliver.natlib.govt.nz/webarchive/20211216184522/http:/nzetc.victoria.ac.nz/tm/schol-
arly/tei-MakOldT.htm]

6. He Kaioraora No Ngatiwhatua, said to be composed by an unknown Ngaati Whaatua person,
declared “Tarure ki te taha ko Turikatuku ko te wahine taki wairua, which was translated by Leslie G
Kelly as: ‘Languishing listlessly to the side is Turikatuku[,] The spirit challenging woman’: Leslie G
Kelly, ‘Fragments of Ngapuhi History: Moremu-nui, 1807, The Journal of Polynesian Society, vol 47,
no 4 (1938), pp180-181; Tikao, Higgins, Phillips and Cowan, ‘Kaapoo (Blind) Maaori in the Ancient
World;, p1o.

7. James Cowan, A Trader in Cannibal Land: The Life and Adventures of Captain Tapsell (Dunedin:
AH and AW Reed, 1935), p42

8. Document Hi1, p23

9. Ibid

10. Ibid

11. Tikao, Higgins, Phillips and Cowan, ‘Kaapo (Blind) Maaori in the Ancient World,, p11
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and the marginalisation of taangata whaikaha Maaori. According to researcher Dr
Huhana Hickey, the concept of disability as a ‘problem’ did not exist in Aotearoa
New Zealand before colonisation.” However, she acknowledged that information
about how pre-colonial Maaori perceived and treated the disabled population is
rare.”

In 2004, Dr Hickey and colleagues Professor Linda Waimarie Nikora, Rolinda
Karapu and Professor Ngahuia Te Awekotuku prepared a report for the Ministry of
Health. They speculated that while Maaori lived in a physically demanding envir-
onment, ‘when communities were peaceful, food bountiful, and leadership stable
the impaired were probably well supported and valued within groups provided
they themselves did not pose an uncontrollable or unpalatable threat to others.
However, they observed that ‘if sickness or impairment were seen to be caused by
an infringement of tapu or an atua affliction, or makutu, then isolation or banish-
ment of the individual and perhaps their family was not out of the question’™*

Pre-colonial Maaori responses to disability appeared to reflect their more gen-
eral holistic approach to health and healing. There is evidence that before 1840,
Maaori already had their own ‘health system], based on both practical and spiritual
treatment. Practices were holistic and community-centred, rather than focusing
on the individual’s illness or disability alone.” As mentioned, researchers have
long agreed that Maaori understandings of, and responses to, illness and disability
were profoundly altered by the arrival of European missionaries from the early
nineteenth century.® Dr Hickey observed that missionaries dismissed traditional
Maaori tohunga practices and belief in atua, and were (at least initially) respon-
sible for severing the bond between Maaori and their pre-colonial identity.”

2.2 DISABILITY IN NINETEENTH-CENTURY NEW ZEALAND

The history of Aotearoa New Zealand’s disability system prior to the early twenti-
eth century is poorly documented, particularly where taangata whaikaha Maaori
were concerned. Nonetheless, it is clear to us that a deficit-based approach to dis-
ability prevalent in the European world in the nineteenth century was imported
into colonial New Zealand’s legislation and policies and remained influential for a
significant time in this country. We discuss this transition next.

12. Susan (Huhana) Jane Hickey, “The Unmet Legal, Social, and Cultural Needs of Maaori with
Disabilities’ (doctoral thesis, University of Waikato, 2008), fols 193-194, 197; see also doc 116(b),
pp 211-212, 215

13. Hickey, ‘“The Unmet Legal, Social, and Cultural Needs, fol 242; see also doc j16(b), p260

14. Linda Waimarie Nikora, Rolinda Karapu, Huhana Hickey and Ngahuia Te Awekotuku,
Disabled Maaori and Disability Support Options (Hamilton: Maaori and Psychology Research Unit,
University of Waikato and the Ministry of Health, 2004), p8

15. Mason Durie, Whaiora: Maaori Health Development (Auckland: Oxford University Press,
1998), pp15-20; Waitangi Tribunal, The Napier Hospital and Health Services Report (Wellington:
Legislation Direct, 2001), pp75-77

16. Document B23, p18

17. Hickey, “The Unmet Legal, Social, and Cultural Needs, fol 58; see also doc 116(b), p76
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2.2.1 Early European settlement

When settlement schemes began in New Zealand, many of the initial permanent
British immigrants were attracted by the prospect of a ‘utopia’ populated by god-
fearing, hardworking and robust colonists from Britain. According to Dr Hilary
Stace and Dr Martin Sullivan, in colonial New Zealand ‘disability was unwelcome
as it challenged the idea of a new society and could be a burden on others in a time
when hard physical work was a daily necessity’**

One way the State sought to nurture a robust national character was through
immigration legislation that restricted the entry of disabled people. The Imbecile
Passengers Act 1882 attempted to hold shipping companies financially responsible
for bringing these ‘undesirables’ into the country.” The Immigration Restriction
Act 1899 went as far as to ban ‘[a]ny idiot or insane person’ from entering the
country altogether. However, if they did manage to get in, they could then be
deported.” Both Acts worked together as a form of border control and were
influenced by the eugenics movement (see section 2.3.1), but case studies cited by
historian Dr Jennifer Kain show this approach was largely unsuccessful in control-
ling the entry of disabled persons to New Zealand.”

The State also initially resisted the idea it should provide for those with dis-
abilities, being determined to minimise its role as a source of financial support.”
However, in practice, the State steadily became a provider of disability support
throughout the second half of the nineteenth century. In 1846, the colonial legisla-
ture passed the Destitute Persons Ordinance, and proposed the establishment of
four Government-funded hospitals. As noted in the National Advisory Committee
on Health and Disability’s 2004 To Have an Ordinary Life report, ‘[t]hese two
initiatives effectively established the respective roles of the government and volun-
tary organisations for the next 150 years’ whereby the voluntary sector decided the
services it would provide and Government ‘assisted with grants to support specific
services.” Under the Hospitals and Charitable Institutions Act 1885, disabled

18. Hilary Stace and Martin Sullivan, ‘A Brief History of Disability in Aotearoa New Zealand,
Whaikaha - Ministry of Disabled People, October 2020, p2, https://www.whaikaha.govt.nz/
resources/guidance-and-advice/about-disability/brief-history-of-disability

19. Hilary Stace, ‘Moving Beyond Love and Luck: Building Right Relationships and Respecting
Lived Experience in New Zealand Autism Policy’ (doctoral thesis: Victoria University of Wellington,
2011), fol 104; see also doc B22, p82; Margaret Tennant, ‘Disability in New Zealand: A Historical
Survey), New Zealand Journal of Disability Studies, vol 2 (1996), p 7; doc B23, pp18-19

20. Stace, ‘Moving Beyond Love and Luck, fol 104; see also doc B22, p 82; Jennifer Kain, Insanity
and Immigration Control in New Zealand and Australia, 1860-1930 (Cham: Palgrave Macmillan,
2019), pp 98-99, 102; Tennant, ‘Disability in New Zealand’ p7; doc B23, p19

21. Jennifer Kain provided useful anecdotes of people attempting to enter New Zealand while
these Acts were in force. In chapter 6, in particular, she documented the shipping companies’ attempts
to avoid entering into bond agreements; examples of inconsistent legislative application; and con-
voluted usage of the terms ‘idiot’ and ‘insane’: Kain, Insanity and Immigration Control, pp 97-98,
103-107.

22. Document B22, p 82

23. National Advisory Committee on Health and Disability, To Have an Ordinary Life: Kia
Whai Oranga ‘Noa’ - Background Papers to Inform the National Advisory Committee on Health and
Disability (Wellington: National Health and Advisory Committee, 2004), p 28
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people could access rudimentary social welfare and assistance, mainly in the form
of basic care and shelter.”* The Act transferred control of hospitals to local author-
ities, led by Hospital and Charitable Aid Boards, which both funded and supplied
social welfare and health services.”

2.2.2 The ‘medical model’ of disability

Historians of medicine and other social researchers have long observed that the
late nineteenth and early twentieth centuries saw the rise of a ‘medical model’
of disability.”® As Dr Paula King (an expert witness in this inquiry) has noted,
models of disability express and reflect ‘prevailing ideologies that have informed
approaches of broader society toward people with lived experience of disability’”
In developed Western economies, principally the United Kingdom, the onset of
the medical model is often linked to advances in science and technology, as well
as social reforms that saw the ‘laissez faire’ era of industrial capitalism give way
to greater provision for social welfare. This movement included attempts by the
State to meet the basic needs of those deemed ‘unfit’ to work as a result of injury,
infirmity or old age. While many aspects of the medical model are difficult to
reconcile with current understandings of health and disability, it is worth noting
their connection to progressive reform movements (these are discussed in more
detail in section 2.4).

The medical model has been widely characterised as involving the diagnosis,
categorisation and institutionalisation of those deemed unfit to take part - either
temporarily or permanently - as productive individuals within industrial society.
Within the medical model, disability was viewed as a ‘problem] to be treated
through medical intervention.”® According to historian Caroline Gooding, the
model eventually allowed the medical profession ‘to hold great power over
disabled people’s lives, both within institutions and outside them, through their
function as gate-keepers of the welfare state)” As gate-keepers, doctors ultimately
had the power to determine whether someone could access support. The power
to determine support was also wielded by officials in charitable and voluntary
organisations, who would judge whether a disabled person ‘deserved’ help. Many
opponents have criticised the medical model for being controlling, stigmatis-
ing and oppressive. Dr King, for example, described it as ‘deficit-focused’ and
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‘paternalistic’™ The following sections consider the application of the medical

24. Hospitals and Charitable Institutions Act 1885, s30

25. Andrew Moore and Margaret Tennant, Who is Responsible for the Provision of Support Services
for People with Disabilities? (Wellington: National Health Committee, 1997), p14

26. See David T Wasserman and Adam Steven Cureton, eds, The Oxford Handbook of Philosophy
and Disability (New York: Oxford University Press, 2018), pxxiv; David L Braddock and Susan
L Parrish, ‘An Institutional History of Disability], in Handbook of Disability Studies, ed Katherine
Delores Seelman, Gary L Albrecht and Michael Bury (United States: sAGE Publications, 2001), p11

27. Document B22, p11

28. Ibid, p13

29. Caroline Gooding, Disabling Laws, Enabling Acts: Disability Rights in Britain and America
(Law and Social Theory) (London: Pluto Press, 1994), p18

30. Document B22, pp13-14
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model in Aotearoa New Zealand from the mid-nineteenth century and its effects
on the nation’s disabled population and taangata whaikaha Maaori in particular.

2.2.3 Institutionalising disability in New Zealand

In the eyes of the State during the late nineteenth century, people with physical or
sensory disabilities were more likely than those with intellectual disabilities and
mental health conditions to be classed as the ‘deserving poor’” The former were
deemed ‘habilitable’ (potentially able to contribute to society) and therefore quali-
fied for income and support services, such as food and rental subsidies.

In 1880, a Government-funded school for the deaf opened in Christchurch;
a similar institution for the blind opened in Auckland a decade later.”” These
institutions followed Western medical approaches such as oralism (education
through lip-reading and spoken language), which was then prevalent in Europe
and regarded as the ‘most progressive pedagogy’” Deaf and hearing-impaired
children were punished in Government-funded schools if they used other com-
munication methods, such as signing. We discuss this context further in section
14.1. When primary education became compulsory for tamariki Maaori under the
School Attendance Act 1894, it triggered a wave of tamariki with disabilities being
separated from their whaanau and sent to residential institutions. These institu-
tions — even if founded on ‘high moral intentions’ and Christian beliefs — have
been described by Ivan Te Momo as prisons in which ‘{m]any disabled people . . .
were discriminated against and suffered dehumanising treatment**

The original legislation for the institutionalisation of those with mental health
conditions, the Lunatic Ordinance 1846, stipulated that after certification by two
doctors and a magistrate, a so-described ‘lunatic’ could be held either in a gaol or
other prison, or in a public hospital or asylum.” Although Aotearoa New Zealand
had no asylums at this time, the legislation anticipated the State assuming respon-
sibility for the care of the mentally ill and other disabled in a residential setting.
The first such facility opened in Karori, Wellington, in 1854. Although the first
asylums were small, larger institutions later opened in Porirua (1887) and Seacliff
near Dunedin (1879).*° Asylums developed a ‘catch-all role, accommodating

31. Tennant, ‘Disability in New Zealand,, p14

32. Document B22, p 94. These were the Sumner Institution for the Deaf and Dumb (later renamed
Van Asch) and the Jubilee Institute for the Blind (later renamed the Blind Foundation and then the
Auckland Institute for the Blind).

33. Document H11, pp37-38

34. Ivan Te Momo, ‘From Darkness to Dawn? A Forum for Kaapoo Maaori’ (MA thesis: University
of Waikato, 2007), fols 28-29; see also doc B22, p94; Sarah-Kay Coulter, ‘Can Maaori Negotiate
School Attendance in State-Led Education in Aotearoa, New Zealand?, New Zealand Journal of
Educational Studies, vol 58, no1 (2023), pp 31-45

35. Warwick Brunton, ‘Mental Health Services: Lunatic Asylums, 1840s to 1900s, Te Ara - the
Encyclopedia of New Zealand, https://www.TeAra.govt.nz/en/mental-health-services/page-2,
accessed 5 September 2023

36. Ibid
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2.2.4
people of all ages and those who suffered a range of mental illness and disability.”
As Associate Professor Moore and Professor Tennant have observed, these poorly
constructed institutions promoted segregation and ‘housed many disabled persons

»38

who would not be defined as mentally ill today’

2.2.4 Maaori and disability services

Maaori appear to have engaged rarely with early health and disability services in
Aotearoa New Zealand. For example, evidence indicates Maaori in the year 1887
represented less than one per cent of the total asylum population nationally.”
Researchers Lorelle Barry and Professor Catharine Coleborne have observed that
most Maaori lived rurally and had limited contact with Europeans.*” Barry and
Professor Coleborne also pointed to a lack of trust in foreign-seeming medical-
based approaches and strong Maaori community support networks — essentially,
they suggested Maaori preferred to care for taangata whaikaha Maaori themselves
by using traditional methods, rather than admitting them to institutions.

As this section has demonstrated, although historical records on the subject
are less than comprehensive, a clear pattern has emerged: the Crown gradually
established new policies during the nineteenth century and enacted legislation
predicated on colonial notions of disability that segregated and disempowered
the disabled population in general. For the relatively few taangata whaikaha
Maaori who came into contact with this system, the effects of its assumptions and
practices appear deleterious. From the research and technical evidence we have
traversed, it is clear that State policy prior to the twentieth century introduced a
medically focused, Eurocentric approach to disability that would shape the experi-
ence of taangata whaikaha Maaori well into the future.

2.3 THE TWENTIETH CENTURY PART 1: 1900-50
This section discusses developments related to a Maaori health decline in the first
part of the twentieth century and a change in attitudes after the First World War.

2.3.1 Population decline and the eugenics movement

Maaori health decline was a very real phenomenon resulting from pressures of
colonial contact in the nineteenth century. Decades of European settlement
had caused a wave of infections and diseases (including measles, influenza and

37. Document B22, p83 (quoting the Lunatics Act 1846; Warwick Brunton, ‘The Origins of
Deinstitutionalisation in New Zealand, Health and History, vol 5, no2 (2003), p 87)

38. Moore and Tennant, Who is Responsible?, p 15

39. Ibid, p23; Bronwyn Labrum, ‘Gender and Lunacy: A Study of Women Patients at the Auckland
Lunatic Asylum, 1870-1910” (MA thesis, Massey University, 1990), pp192-193

40. In the decade prior to the Second World War, 9o per cent of Maaori still lived rurally, despite
the surge of urban migration: Jenny Carlyon and Diana Morrow, Changing Times: New Zealand
since 1945 (Auckland: Auckland University Press, 2013), p 32; Lorelle Barry and Catharine Coleborne,
‘Insanity and Ethnicity in New Zealand: Maaori Encounters with the Auckland Mental Hospital,
1860-1900), History of Psychiatry, vol 22, no3 (2011), p 287.
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tuberculosis) to which Maaori were extremely vulnerable; many died, while
others were left with severe physical impairments.* National census figures taken
reflected a marked population drop associated with several interlocking factors
as Maaori susceptibility to infectious diseases, along with a high rate of infant
mortality, depressed life expectancy averages. By 1890, life expectancy for Maaori
males was just under 30 years and 25.9 years for females.*

The social and economic transformation of Maaori society since colonisation
also fuelled population decline. As the nineteenth century progressed, confisca-
tions and sales of Maaori land also resulted in more communities being forced to
move their papakaainga from elevated locations to low-lying swamp areas, com-
pounding negative health outcomes.* Introduced Western foods and alcohol also
affected the health and wellbeing of Maaori, as did land alienation, displacement
and the shift from communal to individualised living.**

As Sir Mason Durie and others have noted, the Government did little to actively
address the declining Maaori population throughout the nineteenth century.” But
the new century brought greater official efforts to counter the decline. Officials
from the Department of Public Health established under the Public Health Act
1900 sought to modernise Maaori communities. They introduced health aware-
ness and sanitary reforms and encouraged Maaori to adopt a European lifestyle.*
Notwithstanding the involvement of figures such as Dr Maaui Poomare and Dr
Peter Buck (Te Rangi Hiroa), both medical doctors of Maaori and European ances-
try, these efforts reflected the ongoing dominance of Western medical approaches,
and official resistance to the consideration of Maaori needs or alternative health
and disability approaches. For example, approaches involving maatauranga
Maaori and Maaori healing were both targeted by the Tohunga Suppression Act
1907.Y

At the turn of the century the eugenics movement was gaining support through-
out Western societies. With its roots in Darwin’s theory of natural selection, eugen-
ics combined contempt for the ‘weak’ or ‘impaired’ with ideas of racial superiority.
As a solution, eugenics supporters advocated for the ‘fit’ to have more children

41. Document B23, pp23-24

42. Waitangi Tribunal, Te Manu Whatu Ahuru: Report on Te Rohe Pootae Claims, 6 vols (Lower
Hutt: Legislation Direct, 2023), vol 5, p2848

43. See Wai 2750 RoOI, doc A12, p 34; Wai 2750 ROT, doc A9, p36

44. Durie, Whaiora, p34

45. Ibid, p37; doc B23, p 24, discussing the views of James Pope, Inspector of Native Schools 1880-
1903, whose ideas about Maaori health greatly influenced later reformers committed to ‘saving the
race’ by modernising Maaori communities.

46. Document B23, pp23-24

47. Ibid, p 25; Waitangi Tribunal, Ko Aotearoa Teenei: A Report into Claims concerning New Zealand
Law and Policy Affecting Maaori Culture and Identity, Te Taumata Tuatahi (Wellington: Legislation
Direct, 2011), p216. Ko Aotearoa Teenei discussed the background to the Tohunga Suppression Act,
and the Tribunal found that the Act was not justified. Among other reasons, the Tribunal commented
that, if the Government had really wanted to address the late nineteenth-century Maaori health crisis,
it should have provided more health services for Maaori - including services that were ‘accessible and
more culturally attuned’
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and promoted laws preventing certain groups from reproducing.” Researchers
have described how eugenics found expression ‘in widespread concerns about
the quality of New Zealand’s population and fears the physical superiority of New
Zealand’s settler stock was under threat. It was also reflected in legislation and
Crown policies intended to classify and segregate the ‘defective.* Dr Stace noted
that disabled tamariki Maaori were particularly vulnerable at this time, caught
between colonialism and eugenics and at risk of being separated from whaanau as
a consequence of Crown legislation and policy.”

2.3.2 Towards rehabilitation and welfare

Social and official attitudes towards disability shifted after the First World War.
The injuries of returning soldiers — at least those of a physical character — tended
to be seen as ‘honourable scars, rather than defects. Within this paradigm,
disabled people began receiving greater support.”’ As the concept of rehabilitation
gained traction, the State accepted responsibility for assisting injured servicemen.
In the early 1930s, the Soldiers’ Civil Re-establishment League was formed to help
returned soldiers find employment and readjust to New Zealand life.”

Public attitudes to disability, as well as eugenics-based official policies and
ideologies, also underwent change after the polio outbreaks of 1916 and 192425,
which left many children with severe physical impairments. The scale of these
epidemics made the notion of breeding disability out of the population appear less
feasible: like disabled servicemen, those with polio could clearly not be blamed
for their impairments. The voluntary Crippled Children’s Society was founded in
1935 to support children and young people with physical disabilities.”” However,
Maaori parents were reportedly reluctant to seek its advice.”* Researchers have
advanced various explanations for this reluctance, including problems of access
and unsympathetic staff.” For Professor Tennant, it is possible that Maaori parents
did not view their childs disability as a medical problem that needed fixing.*

48. Hickey, ‘The Unmet Legal, Social, and Cultural Needs), fol 110; doc 116(b), p128; doc B23,
pp19-20; doc B22, pp 87, 131, 352

49. Document B22, p87; doc B23, p19. Examples from this period included the Mental Defectives
Act 1911 (which remained in place for 50 years until it was repealed by the Mental Health Act 1969),
the School Attendance Act 1901 and the Education Amendment Acts 1907 and 1910 (Education Act
Amendment Act 1907 and Education Amendment Act 1910).

s0. Hilary Stace, ‘Aotearoa New Zealand’s Royal Commission on Abuse in Care and Making our
Disability History Visible, Public History Review, vol 29 (2022), p160

51. Margaret Tennant, The Fabric of Welfare: Voluntary Organisations, Government and Welfare in
New Zealand, 1840-2005 (Wellington: Bridget Williams Books, 2007), p99; doc B22, p98

52. Later known as the Rehabilitation League, this was initially a not-for-profit organisation. It
became a Government agency in 1969 after adopting a new focus on the rehabilitation of disabled
servicemen following the Second World War.

53. The organisation is now known as ccs Disability Action: see Moore and Tennant, Who is
Responsible?, p22

54. Ibid, p23

55. Document B22, p100; Moore and Tennant, Who is Responsible?, pp 24—25; Tennant, The Fabric
of Welfare, p101

56. Tennant, The Fabric of Welfare, p102; doc B22, p100
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The Social Security Act 1938 (guaranteeing State-funded public healthcare and
family, invalid and unemployment benefits) was world-leading public welfare
legislation. The Act provided a safeguard for people with disabilities ‘arising from
Age, Sickness, Widowhood, Orphanhood, Unemployment, or other Exceptional
Conditions, making medical and hospital treatment available to those needing it.”
But the passing of the Act did not alter the firmly embedded medical approach
to disability. In fact, Professor Tennant considered that, by associating disability
with ‘sickness, the Act probably ‘increased the likelihood that disabled persons
would be viewed in terms of specific functional impairment’ - a continuation of
the deficit-based medical model.”

The consensus among researchers seems to be that during the first half of the
twentieth century Maaori were less likely than others to use disability services -
and, if they did use them, it was in a limited manner. Associate Professor Moore
and Professor Tennant attributed this modest uptake to various systemic factors
such as the urban location of services and institutions, and the fact that services
were monocultural and focused on the medical model of treatment.”

2.4 THE TWENTIETH CENTURY PART 2:1950-2000
2.4.1 Institutionalisation and its aftermath
The official attitude towards supporting disabled people during much of the post-
war period remained medically driven and heavily focused on institutionalisa-
tion. The first Diagnostic and Statistical Manual of Mental Disorders (DsM) was
developed by the American Psychological Association in 1952. The manual, in line
with the medical model, aimed to classify all psychiatric conditions to assist with
the clinical diagnosis of patients and has since had a significant influence on New
Zealand’s mental health services. In 1953, the New Zealand Government estab-
lished a consultative committee on ‘intellectually handicapped children, whose
report (the Aitken report) recommended that ‘disabled and mentally ill people be
housed in large “mental deficiency colonies” containing several hundred people.*
During this period, the number of institutions providing for psychopaedic (a
term coined at the time to refer to intellectually disabled people) and psychiatric
‘patients’ increased markedly.” Between 1952 and 1972, those in psychopaedic insti-
tutions alone rose from 549 to 2,017 people.62 Initially, admission to psychopaedic

57. Social Security Act 1938, preamble

58. Tennant, ‘Disability in New Zealand, p19; doc B23, p 22

59. Moore and Tennant, Who is Responsible?, p 24

60. Stace, ‘Moving Beyond Love and Luck], p10o9; doc B22, p108

61. Examples included Lake Alice (Manawatuu-Whanganui), Braemar (Nelson), Kimberley
(Levin) and Maangere (Auckland): Stace, ‘Aotearoa New Zealand’s Royal Commission, pp157-158,
161.

62. Document B22, p110; see also Royal Commission of Inquiry into Hospital and Related
Services, Services for the Mentally Handicapped (Wellington: Royal Commission of Inquiry into
Hospital and Related Services, 1973), p14
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and psychiatric institutions was voluntary.” But the Mental Health Act 1969 gave
ultimate decision-making control to doctors and clinicians who could diagnose
and admit any person they deemed ‘mentally disordered’

Over time, the damaging and sometimes abusive nature of institutional care
became more widely known. Dr Stace remarked that countless people ‘were
exposed to physical, emotional, psychological and sexual abuse, witnessing and
silencing, heavy medication and sometimes medical experimentation.** Up to 70
per cent of those who suffered abuse in State care from 1950 to 1999 are estimated
to have been Maaori.” Compared to the nineteenth century, these figures suggest
the twentieth century saw a large increase in the institutionalisation of Maaori,
likely coinciding with rapid Maaori urbanisation and increased contact with the
State. A 2003 report into the experiences of taangata whaikaha Maaori who were
institutionalised - often at a very young age — found they were not only estranged
from their whaanau but also culturally and spiritually segregated from iwi, hapuu,
language and whakapapa. Taangata whaikaha Maaori were conditioned into
a Paakehaa way of life that left them ‘completely isolated from their culture and
birthright. . . . [e]xperiences of institutionalisation and separation from whaanau
have had a lasting impact on the people concerned’* The experience was also
traumatic for their whaanau, who in many cases felt both pressured to place their
family members into institutional care and powerless to have any say on how they
were being treated. Many whaanau lived a considerable distance from institutions
and had no way of visiting or communicating with their family members. This was
particularly distressing for parents and siblings of tamariki in care.

Despite mounting resistance to institutionalisation as a response to disability,
it took decades for the Crown to look at alternative policy approaches. In 1972, a
Royal Commission of Inquiry into services for the ‘mentally handicapped’ stated
that ‘the disproportionate emphasis put on care in large psychopaedic and psychi-
atric hospitals in the past 20 years is wrong” It also challenged the heavy reliance
on the medical model of disability, calling for an emphasis on ‘the provision of
facilities in the community to keep persons out of hospital and to provide the
care they need in the community’ (emphasis in original).68 In 1975, the Disabled
Persons Community Welfare Act was introduced, signifying a move towards dein-
stitutionalisation, whereby services were moved away from large institutions and
into community-based care — a process reflecting the social model of disability. The

63. Stace, ‘Aotearoa New Zealand’s Royal Commission, p161. Stace noted evidence that med-
ical practitioners sometimes coerced parents into admitting their children, despite admission being
‘voluntary’.

64. Ibid, p162. Stace commented that this is borne out by the testimonies of people institution-
alised in this era to the Royal Commission of Inquiry into Abuse in State Care established in 2018.

65. Ibid, p163

66. National Advisory Committee on Health and Disability, To Have an ‘Ordinary’ Life: Kia Whai
Oranga ‘Noa’ (Wellington: National Advisory Committee on Health and Disability, 2003), p156; doc
B22, p108

67. Royal Commission of Inquiry, Services for the Mentally Handicapped, p16; doc B23, p29

68. Ibid, p16; doc B23, p29
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Education Act 1989 also recognised the importance of ensuring the equal rights of
disabled children and the enrolment of those children in State schools, promoting
a more inclusive education system by ‘mainstreaming’ disabled children.”

2.4.2 The ‘social model’ of disability

A movement against the medical model of disability, which gained momentum
during the late 1970s and early 1980s, is considered a driving force in the ‘deins-
tutionalisation’ that subsequently occurred within the disability sector across the
Western world. Proponents of this movement argued that medicalised care was a
discriminatory and disempowering way to ‘manage’ disabled people, being predi-
cated on their exclusion from society. In response, British sociologist and advocate
for disability rights, Professor Mike Oliver, presented what he described as the
‘social model. This model conceptualised disability as the result of social and
environmental oppression, rather than an individual’s pathology, or a diagnosed
problem. Professor Oliver outlined the social model as constituting a shift in
responsibility from the individual to society, which became accountable for ensur-
ing disabled people could participate fully.”® Professor Oliver’s model equipped the
fast-evolving disability movement ‘with the idea that we needed to identify and
eradicate the disabling barriers we had in common’”*

The ideas behind the social model had a large influence on official responses
to disability in Aotearoa New Zealand, eventually leading to the development in
2001 of a disability strategy explicitly promoting the model. As well as reshaping
the mainstream disability system, the movement against institutionalisation and
towards a social framework coincided with, and was connected to, the develop-
ment of Maaori-centred models of disability. We consider these next.

2.4.3 The evolution of Maaori models of disability

During the 1980s, a number of Maaori health experts joined the growing chorus
of calls for systemic reform by developing new models of disability. While varied,
these were focused to a greater degree on addressing Maaori needs using tools
derived from te ao Maaori. Pre-eminent among these models was Te Whare Tapa
Whaa, first presented by Maaori health expert and leader Sir Mason in 1982. The
model resembles the four walls of the whare (house), which are essential to its
strength and symmetry. It comprises four dimensions: taha wairua (the spiritual
dimension); taha hinengaro (thoughts and feelings); taha tinana (the physical
dimension); and taha whaanau (family).”” Te Whare Tapa Whaa shows how
difference and diversity can be accommodated, creating a balance between the
individual and the community. The model connects the individual to the wider
environment as the boundaries between personal and family identity constantly

69. Document B23, pp29-30

70. Mike Oliver, “The Social Model of Disability: Thirty Years On;, Disability and Society, vol 28,
noy (2013), pp1024-1026

71. Ibid, p1o24

72. Durie, Whaiora, pp 69-72
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overlap.” In Sir Mason’s view, Western health approaches overemphasise the phys-
ical realm, and Maaori feel alienated by an absence of shared decision-making
with health professionals, who lack an appreciation for te ao Maaori views. When
introduced, Te Whare Tapa Whaa was instrumental in reigniting Maaori confi-
dence in their right to shape health services and practices.”

Dr Rangimarie Rose Pere introduced another Maaori model of disability, Te
Wheke, at the Hui Whakaoranga in 1984.” Te Wheke resembles an octopus: its
body and head symbolise whaanau, the eyes represent waiora (total wellbeing for
the individual and whaanau) and the eight tentacles each relate to a particular
dimension of health and wellbeing. These are wairuatanga (spirituality); tinana
(body); hinengaro (mind); whanaungatanga (family relationships); mana atua ake
(ancestry); mauri (lifeforce); whatumanawa (emotions/heart/mind); and haa a
koro maa a kuia maa (breath of life from forebears).”® Like Te Whare Tapa Whaa,
Te Wheke values interconnectedness and interdependence between the individual
and the whaanau.” Dr Hickey explained,

[t]he sense for Maaori with disabilities in both Te Whare Tapa Whaa and Te Wheke
is the interconnectedness and the interdependency. Western models (such as the
social model) emphasise the individual with disabilities and their independence.
Interdependence is not such a Western construct whereas, for Maaori with disabili-
ties, it is a normal process of working with whaanau.”®

A subsequent model, Ngaa Pou Mana, was presented by Dr Manuka Henare as
part of the Royal Commission on Social Policy’s report published in 1988. Unlike
the other models, it ‘placed greater stress on the external environment and the
significance of oral tradition as a stabilizing influence’” It also stated that wellbe-
ing requires interconnection between the environment and whaanau, physical and
social networks. Despite originally intended as a tool for examining social policies
in general, Ngaa Pou Mana is relevant to health and disability as it is based on
four supports — whanaungatanga (family); taonga tuku iho (cultural heritage);
te ao turoa (physical presence); and tuurangawaewae (an indisputable land base)
— which both Sir Mason and Dr Hickey saw as prerequisites for Maaori health

73. Ibid, pp69-73

74. Ibid, p73

75. The Hui Whakaoranga was held at Hoani Waititi Marae, Auckland, from 19 to 22 March 1984
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grammes related to Maaori health: doc B22, p116.
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PP195-196
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79. Durie, Whaiora, p 74; see also Manuka Henare, ‘Nga Tikanga me nga Ritenga o te Ao Maaori:
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Commission on Social Policy, 1988), pp 24-32
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and wellbeing.” These four supports bring together social, cultural and economic
dimensions; tuurangawaewae encompasses not only land rights but also the
marae, which Sir Mason described as ‘the epitome of a collective identity’”

2.4.4 Decentralisation, ‘biculturalism’ and the integration of Maaori models
The process of deinstitutionalising the disability sector was complex and gradual,
starting in the early 1980s and not concluding entirely until 2006, when the last
psychopaedic institution - the Kimberley Centre in Levin - finally closed. While
this process unfolded, the urgent need to address general Maaori health needs
received growing attention, alongside calls for greater Maaori autonomy and
control.”

The health system itself was also undergoing a significant restructure, as
the Government progressed its decentralisation policies. In 1983, 14 area health
boards were established to plan and deliver health services based on a population
funding model which aimed to achieve equity.” Dr Hickey noted that responsi-
bility for most taangata whaikaha Maaori services was transferred from the State
to community-led programmes which ‘were expected to run on minimal state
funding** Some powers were devolved to iwi and local service providers as part of
the decentralisation process, but the Area Health Boards Act 1983 made no specific
provision for Maaori health and few Maaori were elected to the boards.”

As Maaori became increasingly assertive in their calls to exercise tino ranga-
tiratanga rights and for Maaori-led health initiatives, the Crown and its delegates
adopted various ‘bicultural’ initiatives — greater liaison and consultation with
Maaori, parallel Maaori services and more encouragement for cultural awareness
amongst health professionals.”® But, as Sir Mason observed, biculturalism had ‘no
widely accepted definition’ and Government departments approached it inconsist-
ently, ultimately creating confusion and conflict.” In his view, many Maaori felt
the Government had ‘off-load[ed] State obligations to Iwi authorities’ in the guise
of tino rangatiratanga.”

80. Hickey, “The Unmet Legal, Social, and Cultural Needs, fols 187-188; see also doc j16(b),
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Despite some evidence of the Government’s willingness to change its approach
to Maaori health throughout the 1980s and 1990s, taangata whaikaha Maaori
do not seem to have especially benefited. Dr Keri Ratima and Dr Mihi Ratima
observed that ‘disabled Maaori may not have had the same access to Maaori
development initiatives as other Maaori.® While some saw decentralisation as
an opportunity for Maaori to take greater control of their health and wellbeing,
expert witnesses Hector Kaiwai and Dr Tanya Allport argued that it came with
the dismantling of State services which many taangata whaikaha Maaori and their
whaanau were heavily reliant on.”

According to Dr King, the architects of the 1980s health reforms failed to draw
on the experiences, knowledge and views of taangata whaikaha Maaori. In fact,
this failure went back at least as far as the 1930s. She wrote that over this 50-year
span,

there is no documented evidence that the Crown involved Maaori with lived experi-
ence of disability in: formal consultation; information gathering, defining and iden-
tifying issues; deciding on solutions; or implementing health and disability sector
policy. This serves to illustrate that Maaori with lived experience of disability have
been made invisible by Crown engagement with Maaori generally, or when it comes
to engagement with health and disability sector interest groups.”

2.4.5 Post-1990 health reforms and disability

The most extensive health reforms of the twentieth century occurred in the 1990s.
They included the dissolution of area health boards in 1991 and the introduction of
the Health and Disability Services Act 1993. The Act intended to transform health
service provision and secure ‘the greatest independence for people with disabili-
ties — that is reasonably achievable within the amount of funding provided’”

The reforms of the 1990s sought to improve Maaori health and disability ser-
vices in two ways: more service delivery by Maaori providers to Maaori, and more
culturally appropriate service delivery by mainstream (non-Maaori) providers.”
Rather than a funding increase to support these aims, the Government instead
redistributed funding previously allocated solely for developing Maaori service
provision across all disability service providers.”* There were other difficulties for
Maaori service providers too, such as the requirement for them to ‘align what they
do to meet the cultural needs of the people they support with what the Crown

89. Keri Ratima and Mihi Ratima, ‘Maaori Experience of Disability and Disability Support
Services, in Hauora: Maaori Standards of Health 1v: A Study of the Years 2000-2005, ed B Robson and
R Harris (Wellington: Te Roopuu Rangahau Hauora a Eru Poomare, Wellington School of Medicine,
2007), P193

90. Document B23, p35 (citing A Harris with M Williams, ‘Tangata Whenua, Tangata Ora, 1990—
2014, in Tangata Whenua, p 441)

91. Document B22, p106

92. Health and Disability Services Act 1993, ss 4, 8(3)(c)

93. Document B22, p121

94. Ibid, p129

24



THE WIDER CONTEXT — DISABILITY IN AOTEAROA NEW ZEALAND 251
agencies or other funders will contract for'” According to Dr King, the ongoing
reforms and restructuring damaged the relationships Maaori disability providers
had built with the Ministry of Health. The reforms had led to an increase in dis-
ability assessments, but funding was inadequate and providers could not meet the
increased demand.”® The reforms had also gone ahead without Maaori consult-
ation, and many remained sceptical of their effectiveness.”

In 1995, the Ministry of Health commissioned a report to provide it with advice
and information on Maaori disability support services. It concluded:

There is an added onus on providers of services to Maaori, that not only shall cli-
ents be equipped to participate in mainstream New Zealand society, but they should
have the opportunity to participate in Maaori society, to belong to Maaori institu-
tions, and importantly to remain Maaori. The costs of disability are high; they should
not include cultural alienation.”®

The Crown’s response to this challenge was reflected in another wave of system
reforms, beginning in the very first year of the new millennium.

2.5 DISABILITY IN THE TWENTY-FIRST CENTURY

2.5.1 Health and disability reforms continue: 2000-21

The enactment of the New Zealand Public Health and Disability Act 2000 ushered
in another phase of sweeping structural and institutional reform. Responsibility
for disability support services, including providing disability allowances and social
assistance, was now dispersed across various Government agencies, including the
Ministry of Health’s Health and Disability National Services Directorate, MsD,
ACC, District Health Boards (DHBs) and the Ministry of Education.”

As well as establishing DHBs and requiring a New Zealand Health Strategy,
the Act provided for a New Zealand Disability Strategy (NzDs) to ‘provide the
framework for the Government’s overall direction of the disability sector in
improving disability support services.** In 2001, the Office for Disability Issues
was established as a Government focal point for disability, and to promote and
monitor the implementation of the Nzps. The first national disability strategy
acknowledged Aotearoa New Zealand as a disabling society, ‘designed and built
by non-disabled people for non-disabled users. It recognised the importance of

95. National Advisory Committee on Health and Disability, To Have an ‘Ordinary’ Life, p166

96. Document B22, p127

97. Durie, Whaiora, p146

98. MM Ratima, MH Durie, GR Allan, PS Morrison, A Gillies and JA Waldon, He Anga
Whakamana: A Framework for the Delivery of Disability Support Services for Maaori (Wellington:
Massey University, 1995), p 48 (as quoted in doc B23, p36)

99. Social Services Committee, Inquiry into the Quality of Care and Service Provision for People
with Disabilities (Wellington: House of Representatives, 2008), p18

100. New Zealand Public Health and Disability Act 2000, s8(2)
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dismantling societal barriers and ensuring ‘full participation’ of disabled people.”
The strategy said ‘Maaori should be able to define and provide for their own prior-
ities for participation and be encouraged to develop the capacity for delivery of
services to their communities. It sought to build the capacity of taangata whaikaha
Maaori ‘through the equitable allocation of resources within the context of Maaori
development frameworks."”” That said, it was not until 2012 that the first Maaori
Disability Action Plan — Whaaia Te Ao Maarama — was released. It aimed to rec-
ognise taangata whaikaha Maaori aspirations whilst reducing barriers relating to
service accessibility."”

The Ministry of Health’s 2002 report on disability support services highlighted
higher rates of disability for Maaori, particularly in younger age groups, but
also revealed lower levels of service access compared to non-Maaori. The report
acknowledged that one of the main reasons for the lower uptake of disability
support services was that providers had failed to meet Maaori cultural needs
and expectations."” While the New Zealand Public Health and Disability Act
2000 envisaged that the funding of disability support services would eventually
tully devolve from the Ministry of Health to the pHBs, this did not happen ‘in
its entirety’’” Instead, the Government separated planning and funding for
people aged over 65 from planning and funding for younger people, reasoning
that ‘disability in older people is generally related to deteriorating health, and
that older people’s support needs are closely entwined with their health needs.'
However, critics argued this had a discriminatory effect that negatively impacted
taangata whaikaha Maaori, for whom the onset of disabling and age-related condi-
tions occurs earlier than for non-Maaori, as the 2001 Ministry of Health report
acknowledged.'” This age-related inequity and other criticisms of disability sup-
port services came under the spotlight in 2007, when Parliament’s Social Services
Select Committee launched an inquiry into the plight of disabled people in care.*®
After hearing a raft of submissions about fragmented and inconsistent funding, an
inflexible and deficit-based system for assessing needs and people with disabilities
still having ‘little say over their daily lives, the Select Committee made numer-
ous recommendations intended to streamline the system and empower disabled

101. Office for Disability Issues, The New Zealand Disability Strategy: Making a World of
Difference/ Whakanui Oranga (Wellington: Ministry of Social Development, 2001), pp1, 3-4

102. Ibid, ppvi, 25

103. Ministry of Health, Whaia te Ao Maarama: The Maaori Disability Action Plan for Disability
Support Services, 2012 to 2017 (Wellington: Ministry of Health, 2012), pp1-2

104. Ministry of Health, Disability Support Services: Increasing Participation and Independence
(Wellington: Ministry of Health, 2002), pp 2, 31

105. Document B22, pp137-138, 141

106. Ministry of Health, Disability Support Services, p13

107. Keri Ratima and Mihi Ratima, ‘Maaori Experience of Disability and Disability Support
Services, p191

108. Social Services Committee, Inquiry into the Quality of Care and Service Provision for People
with Disabilities, p 8
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people and their families."”” There was, however, no mention of taangata whaikaha
Maaori in the Committee’s report.

The Select Committee’s recommendations were later taken up by an independ-
ent working group from the disabled community, which in 2011 presented the
Office for Disability Issues with its report Enabling Good Lives. Noting that dis-
ability support services remained inflexible and siloed, the group proposed a new
support model that would ensure disabled people could live as independently as
possible within their own communities, while enjoying greater inclusion in main-
stream society."” The Government subsequently decided to adopt the Enabling
Good Lives (EGL) support model in partnership with the disability community.
Several ‘prototypes’ were trialled with high-needs service users in various loca-
tions from 2013 onwards, involving multiple Government agencies.”” While many
in the disability community strongly supported the trials, Maaori participants had
mixed experiences. Many were disappointed at the level of engagement and input
they had in the prototype’s design process. While the new system was better, they
said, it was not mana-enhancing and lacked a te ao Maaori worldview. Maaori
participants also reported they had not been sufficiently represented and many
felt the new system did not consider what was important to them and lacked
cultural sensitivity."* Despite acknowledging that progress had been made since
2001 when the Office for Disability Issues updated the NzDs in 2016, it confirmed
that disabled people remained ‘worse off than non-disabled people across all
social and economic outcomes’™ The report also highlighted the need to address
inequality for Maaori; whereas 26 per cent of Maaori identified as disabled in the
2013 disability survey (slightly higher than the total population at 24 per cent),
when adjusted for age to reflect the younger age profile of the Maaori population,
the disability rate rose to 32 per cent."* It was therefore imperative that a Maaori
worldview and the adoption of whaanau-centred approaches to disability were
‘woven into the implementation of this Strategy, the Office for Disability Issues

109. Ibid, pps5-7 10, 24-25

110. Independent Working Group on ‘Day Options, Enabling Good Lives: A Report to the Minister
for Disability Issues (2011), pp 4, 6

111. Diane Anderson, Beth Ferguson and Rowanne Janes, Enabling Good Lives Christchurch
Demonstration: Phase 1 Evaluation Report 2014 (Wellington: Ministry of Health, Ministry of Education
and Ministry of Social Development, 2014), p11; Hon Tariana Turia, ‘Enabling Good Lives to be
Demonstrated in Christchurch] 17 July 2013, https://www.beehive.govt.nz/release/enabling-good-
lives-be-demonstrated-christchurch, accessed 9 February 2023; Hon Nicky Wagner, ‘Evaluations
to Inform “Once in a Lifetime” System Transformation, 12 April 2017, https://www.beehive.govt.
nz/release/evaluations-inform-%E2%80%98once-lifetime%E2%80%99-system-transformation,
accessed 9 February 2023; Hon Carmel Sepuloni and Hon James Shaw, ‘New Disability Support
System Launches] 1 October 2018, https://www.beehive.govt.nz/release/new-disability-support-sys-
tem-launches, accessed 10 February 2023

112. Kirsten Lovelock, Implementation Evaluation of Mana Whaikaha System Transformation
(Wellington: Allen & Clarke, 2020), pp 4, 18-19, 28, 40

113. Office for Disability Issues, New Zealand Disability Strategy 2016-2026 (Wellington: Ministry
of Social Development, 2016), p9

114. Ibid, p14; see also Statistics New Zealand, He Hauaa Maaori: Findings from the 2013 Disability
Survey (Wellington: Statistics New Zealand, 2015), p10o
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said.” The report outlined that Tiriti/ Treaty principles (partnership, participation
and protection) would be used to implement it."® But in a briefing to the incoming
Minister of Health a year later, the Ministry of Health noted existing services were
still failing to achieve equitable outcomes or to meet the needs of Maaori, who
reported barriers to accessing care at a higher rate than the population as a whole.
Maaori were more likely to be living with a disability than other New Zealanders.
Many support services were set up as ‘one size fits all’ and did not cater for indi-
vidual needs."”

In his evidence before the Tribunal, Wellington Manager of the Maaori Health
Insights Team in the Maaori Health Directorate of the Ministry of Health and
expert witness Geoffrey Thompson acknowledged gaps in the statistical data for
taangata whaikaha Maaori.™ Although Statistics New Zealand had conducted
disability surveys in 1996, 2001, 2006 and 2013, the results were not directly com-
parable due to methodological changes over time."” This meant the Ministry was
unable to determine if rates of disability had changed over time."”* It was neverthe-
less ‘clear, Mr Thompson confirmed, that disability rates were higher for Maaori
compared to non-Maaori ‘across all four of the surveys’™

In 2018, the Government announced a major review of the entire health and
disability system, acknowledging persistent inequalities in service delivery and
outcomes, particularly for Maaori and Pasifika.”” The result was the Health and
Disability System Review, released as an interim report in August 2019 (for further
information on this review, see appendix 111). This came just a few months after
our report into the primary healthcare system, Hauora. Both reports identified
significant flaws in the system (and, in the case of Hauora, significant Crown
breaches of te Tiriti/the Treaty) and made extensive recommendations to improve
health outcomes for Maaori.” The final reports of the Health and Disability System
Review documented the systemic failures of Aotearoa New Zealand’s health sys-
tem for Maaori. Moreover, the report said the Crown acknowledged that people
with disabilities ‘have not been well served by the existing health and disability
system. Their health outcomes are worse and the way the disability support system
operates is complex and confusing.** Recommendations for the future of the dis-

115. Office for Disability Issues, New Zealand Disability Strategy 2016-2026, p14

116. Ibid, p18; Office for Disability Issues, New Zealand Disability Strategy: Making a World of
Difference/ Whakanui Oranga (Wellington: Ministry of Health, 2001), pvi

117. Ministry of Health, Briefing to the Incoming Minister of Health, 2017: The New Zealand Health
and Disability System: Organisation (Wellington: Ministry of Health, 2017), pp10, 17, 27

118. Transcript 4.1.26, pp 96, 98, 388

119. Document B32, p12

120. Ibid; doc B24, p4

121. Document B32, p12

122. Hon Dr David Clarke, ‘Major Review of Health System Launched; 29 May 2018, https://www.
beehive.govt.nz/release/major-review-health-system-launched, accessed 20 January 2023

123. We do not repeat the Tribunal’s findings and recommendations here: see Waitangi Tribunal,
Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa Inquiry (Wellington:
Legislation Direct, 2023), pp 161-170, app II.

124. Document 6.2.18, p3
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ability system included engaging disabled people in the planning and design pro-
cess; moving away from determining eligibility for support solely on the basis of
medical diagnosis; improving data collection; devolving disability support service
funding to puBs; and building a stable, better-trained workforce.” The Health
and Disability System Review also identified higher rates of unmet health needs
among taangata whaikaha Maaori; acknowledged the need for support services to
have a te ao Maaori perspective; and recommended including taangata whaikaha
Maaori in future planning.

2.5.2 The current system: ‘a historic moment’

In response to Hauora and the Health and Disability System Review, the Ardern
Government formally recognised persistent problems in Aotearoa New Zealand’s
health and disability system.” On 21 April 2021, the Government announced it
would undertake significant reforms and build ‘a truly national New Zealand
health service.”™ Later, it said its planned reforms would ‘provide the foundation
for improving health outcomes, tackling inequity and honouring our obligations
to Te Tiriti o Waitangi’”® The Government specifically acknowledged that, histor-
ically, the health system had not met its obligations to Maaori, ‘including taangata
whaikaha Maaori’**

The first step in the reform process was the enactment of the Pae Ora (Healthy
Futures) Act 2022 (Pae Ora Act), which enabled the transition to a new national
health system. The Act identified the key entities which would lead and implement
the reforms, some of them newly created. As well as the Ministry of Health, they
included:

» Te Whatu Ora, a new agency replacing the 20 puBs and the Health Promotion
Agency;

» Te Aka Whai Ora, another new agency. It was formed to partner with the Ministry
of Health and Te Whatu Ora, and ensure the ‘system has a strong focus on te ao
Maaori and that the responsibility for Maaori outcomes is shared across the whole

5 131

health system’;
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Government, 2021), pp 4-11
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» Te Pou Hauora Tuumatanui (the Public Health Agency), a new unit within
the Ministry of Health focusing on embedding equity at all levels of the health
system;*
> Whaikaha, Aotearoa New Zealand’s first ever Ministry of Disabled People; and
> Iwi-Maaori Partnership Boards (1mpBs).”

The last two entities were particularly significant for taangata whaikaha Maaori.
In establishing a standalone ministry, the Government acknowledged the previ-
ous health system had failed disabled people with its entrenched ‘ableism’ and
outdated models, and that taangata whaikaha Maaori had suffered particularly
severe inequities. The establishment of Whaikaha was ‘a historic moment, the
Government said.”* Meanwhile, imPBs would be responsible for representing the
health needs and aspirations of Maaori, and communicating them to Te Whatu
Ora and the now disestablished Te Aka Whai Ora.”” impBs would be a vehicle
for mana whakahaere, mana motuhake, mana taangata and mana Maaori and a
means of enabling ‘Maaori to have a meaningful role in the planning and design
of local services.™

At the time of writing this report, Whaikaha remains in its formative stages
as a Government department. Broadly, it is responsible for partnering with the
disabled community, taangata whaikaha Maaori and the Crown to create a better
and more responsive disability support system. It is also responsible for making
sure that Government agencies consider the disability community when drafting
policy.”” It is obligated to honour te Tiriti and, according to Chief Executive of
Whaikaha Paula Tesoriero, ‘intends to embed the principles of Te Tiriti o Waitangi
into the way it will work with and for Maaori)® As part of the ‘transformation’
Whaikaha has committed to a whaanau-centred, strengths-based approach.” We
discuss the role of Whaikaha in the disability system in following chapters.

132. Te Pou Hauora Tuumatanui/ The Public Health Agency, Pou Whirinaki/Strategic Intent and
High-level Operating Model Design (Wellington: Manatuu Hauora, 2022), p8

133. Ministry of Health, Developing the Future Ministry of Health, p10

134. Te Whatu Ora and Te Aka Whai Ora, Te Pae Tata, p 88

135. Pae Ora (Healthy Futures) Act 2022, s30

136. Ibid (as enacted), s6(f); Te Whatu Ora and Te Aka Whai Ora, Te Pae Tata, pp18-19; doc
B39,p6

137. Whaikaha: Ministry of Disabled People, ‘Who We Are, https://www.whaikaha.govt.nz/
about-us/who-we-are, accessed 18 March 2026

138. Document B40, pp 6-7
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CHAPTER 3

THE CURRENT DISABILITY SYSTEM

In the previous chapter, we examined the State’s approach to health and disability
in Aotearoa New Zealand since 1840. This chapter outlines the policy and legisla-
tive settings that fund, regulate and govern access to disability services, focusing
on provisions relevant to taangata whaikaha Maaori. Its focus is on the system
in place at the close of our hearings in December 2024. Any subsequent policy
or legislative changes affecting the disability system will not be assessed in this
report. Our overview is high-level and largely descriptive, setting out the broad
working of the State disability sector as context for the submissions and evidence
discussed in later chapters.

This chapter solely provides background information to understand the chap-
ters that follow and does not contain Tribunal analysis. The disability system, like
the broader health system, is complex and made up of many moving parts. As
noted in section 1.1, this report examines a large amount of information about the
operation of the disability system, which is constantly changing. We note that in
July 2026 the Government passed the Healthy Futures (Pae Ora) Amendment Act
2026, which amended the Pae Ora (Healthy Futures) Act 2022 (Pae Ora Act). The
primary Act is now called the Healthy Futures (Pae Ora) Act 2022. However, as
we analyse the disability system in the chapters to follow against the information
presented during our hearing, we refer to the primary legislation as at December
2024. As such, we refer to the Pae Ora Act.

The first section of this chapter outlines the national legislative disability frame-
work, in particular the Pae Ora Act 2022. This section also discusses Aotearoa New
Zealand’s international obligations as set out in the United Nations Convention on
the Rights of Persons with Disabilities (UNCRPD). It includes a description of the
Independent Monitoring Mechanism (1MM), established in accordance with the
UNCRPD. Aotearoa New Zealand is party to this international instrument, which
includes specific obligations to taangata whaikaha Maaori.

We then describe the key Crown agencies and entities, and their roles, functions
and responsibilities in the system. Disability Support Services (Dss) are described
next, including eligibility and service options. The final two sections detail the
Crown’s approach to the delivery of disability services by describing the health
strategies and plans, and key disability strategies and action plans in operation.
While the wider disability system includes a range of private and faith-based
organisations and iwi-based service providers, these are not discussed in detail.
We also acknowledge the important role of whaanau support systems that operate
alongside the formal disability system, however, these are not addressed in this
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chapter. The role of whaanau carers runs as an important thread through the
report, and is discussed in more detail in chapters 7 and 10.

3.1 THE CROWN’S LEGISLATIVE AND INTERNATIONAL OBLIGATIONS

Aotearoa New Zealand does not have a single legislative framework regulating
the disability sector. Disability issues are instead addressed through a network of
statutes relating to human rights legislation, health and disability legislation, and
legislation addressing specific disability issues. These statutes set out the Crown’s
legislative obligations to taangata whaikaha Maaori.

Central to this network is the Pae Ora Act, which the Government introduced
to facilitate a transition from district-based health boards to an integrated, cen-
trally managed national health system. Section 6 of the Pae Ora Act outlines the
Crown’s Tiriti/ Treaty obligations, and requires the Minister of Health, Ministry of
Health, and health entities to follow health sector principles aimed at improving
Maaori health outcomes. The Act requires the Minister to establish the Hauora
Maaori Advisory Committee and to consider the Committee’s advice when setting
health strategies." It also requires the Minister to establish Iwi-Maaori Partnership
Boards (1MPBs) to represent the health needs and aspirations of Maaori, and com-
municate them to Te Whatu Ora.” Additionally, section 6 requires Te Whatu Ora
to maintain cultural competency, engage with Maaori communities, and report
back on how Maaori input has shaped its work.

Section 10 of the Pae Ora Act requires the Ministry of Health to develop seven
health strategies: the New Zealand Health Strategy; the Hauora Maaori Strategy;
the Pacific Health Strategy; the Health of Disabled People Strategy; the Women’s
Health Strategy; the Rural Health Strategy; and the Mental Health and Wellbeing
Strategy.’ The Act states the Health of Disabled People Strategy must assess cur-
rent health outcomes for disabled people and the health sector’s performance in
relation to disabled people and their families and whaanau. It should also evaluate
medium and long-term trends affecting the health of disabled people and sector
performance. Additionally, the strategy must outline priorities for services, and
health sector improvements, including workforce development.*

The responsibilities for monitoring the health and disability sector are spread
across a range of agencies interacting with the disability system, including the
Human Rights Commission; the Disability Rights Commissioner; the Office of
the Ombudsman; the Office of the Childrens Commissioner; the Office of the
Health and Disability Commissioner; and the Office of the Auditor-General’

1. Pae Ora (Healthy Futures) Act 2022, ss6, 89; As noted earlier, the Healthy Futures (Pae Ora)
Amendment Act 2026 amended the Pae Ora Act in July 2026, including section 6 of the Pae Ora Act,
which outlines the Crown’s Tiriti/ Treaty obligations. We, therefore, refer to the Pae Ora Act, as at
December 2024.

2. Pae Ora (Healthy Futures) Act 2022, ss29-31

3. Ibid, ss 41-46A

4. Ibid, s 44

5. Document B33, pp15-16
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For example, the Disability Rights Commissioner is a position within the Human
Rights Commission that aims to promote and protect the rights of disabled people
and taangaata whaikaha Maaori. The Health and Disability Services (Safety) Act
2001 performs a regulatory function in the health and disability system. The Act
requires providers of healthcare services (including disability services) to meet
the service standards outlined in Ngaa Paerewa Health and Disability Services
Standard.’

Aotearoa New Zealand’s disability system further operates within an interna-
tional human rights framework. As part of its international obligations under the
UNCRPD, Aotearoa New Zealand is required to implement mechanisms for inde-
pendent monitoring. In 2011, to fulfil its international obligations in accordance
with article 33 of the uNCRPD, the Government established the tMmM.” The 1MM
consists of the Human Rights Commission, the Ombudsman and the Disabled
People’s Organisation (pDpo) Coalition — a group of organisations governed by
disabled people and developed in accordance with the UNCRPD, also referred to as
the Convention Coalition Monitoring Group.® The group’s purpose is to ‘promote,
protect and monitor implementation of the present Convention’’

3.2 THE KEY CROWN AGENCIES AND ENTITIES

Several Crown agencies and entities manage publicly funded health and disabil-
ity services.”” In this section, we focus on the Ministry of Health, Whaikaha; Te
Whatu Ora; MsD; Acc; the Ministry of Education, and Ara Poutama Aotearoa.
Each agency has responsibility, or shares responsibility, for different aspects of
New Zealand’s international obligations and their own governing legislation, strat-
egies and policies relating to disability.

Crown agencies fund disability support and services through a Vote appro-
priation, which is an annual allocation of money authorised by Parliament.” Vote
Health is the main source of funding for Aotearoa New Zealand’s health and
disability system, and supports the day-to-day operation of public health and

6. The Health and Disability Services (Safety) Act 2001, s9; doc L20 (Crown bundle of supporting
documents), pp143-245

7. The United Nations Convention on the Rights of Persons with Disabilities, A/RES/61/106
(entered into force 13 December 2006, the New Zealand Government signed the Convention at the
United Nations on 30 March 2007, and ratified it on 26 September 2008.); doc B33, p10; the Optional
Protocol came into force in May 2008 and established a complaints mechanism that allows indi-
viduals or groups to take their complaints to the United Nations for investigation, if they believe their
rights under the UNCRPD have been violated, and all avenues to resolve the matter domestically have
been attempted. Aotearoa New Zealand signed the Optional Protocol in 2016.

8. General comment No7 on Article 4.3 and 33.3 - the participation of persons with disabilities in
the implementation and monitoring of the Convention clarified the definition of a DPO, see the Office
of the High Commissioner for Human Rights, ‘General comment No7 on Article 4.3 and 33.3 - the
participation of persons with disabilities in the implementation and monitoring of the Convention,
https://docs.un.org/en/crRPD/c/Gc/7, accessed 8 October 2025; doc B33, p10

9. United Nations Convention on the Rights of Persons with Disabilities, art 33; doc B33, p10

10. Document B33, p5

11. Ibid, p8
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disability services in communities, hospitals and other care settings.” For exam-
ple, in 2023/24 Whaikaha had a funding appropriation of $2.1 billion for pss.” In
addition to this, the Crown invests in disability services, supports and work pro-
grammes across ministerial portfolios through annual Budgets." Crown entities
are funded differently. Acc, for example, is funded through Vote Labour Market
appropriation and levies, paid by earners, employers and motorists.”

3.2.1 The Ministry of Health

The Ministry of Health has overall responsibility for the stewardship of the health
and disability system.' The Ministry administers health and disability-related
legislation, including the Pae Ora Act.” The Ministry also develops overarching
health strategies to guide the health system and supports the Minister of Health
by setting priorities, monitoring implementation and assessing the performance
of key strategies."

When Whaikaha was established as the lead disability agency in July 2022,
the Ministry of Health retained responsibility for intellectually disabled care
recipients under the Intellectual Disability Compulsory Care and Rehabilitation
Act 2003. Similarly, responsibility for mental health and people with psychosocial
disability - that is a disability that arises from a mental health issue — was retained
by the Ministry of Health under the Mental Health (Compulsory Assessment and
Treatment) Act 1992.

3.2.2 Whaikaha - Ministry of Disabled People

Whaikaha was established as the lead disability agency on 1 July 2022.” Whaikaha
is responsible for providing strategic leadership and coordination across
Government and supporting agencies to incorporate perspectives of disabled
people, taangata whaikaha Maaori, and their whaanau, into its policies and ser-
vices.”” Whaikaha is mandated to actively engage with the disability community
through partnerships with Disabled People’s Organisations (Dpos),” and to bring
the Office for Disability Issues into Whaikaha where it continues to perform its
existing function.” We discuss the functions of the office for Disability Issues in
the previous chapter in section 2.5.1.

12. Ibid

13. Document N7, p7

14. Document B33, p9

15. Ibid

16. Document B39, pp13-15

17. Document B33, p6

18. Document B39, p14

19. Document B40, p 4

20. Ibid; submission 3.3.138(a), p24; ‘Government Launches New Ministry of Disabled People,
Beehive, 1 July 2022, https://www.beehive.govt.nz/release/government-launches-new-ministry-disa-
bled-people, accessed 27 March 2025
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When Whaikaha was established, it took over responsibility for overseeing and
implementing the EGL approach, which was previously led by the Ministry of
Health and msDp.” It also took over the commissioning functions of Dss, including
managing the funding and contracting of providers, which was previously a func-
tion held by the Ministry of Health.™

On 18 March 2024, Whaikaha announced changes to pss and Purchasing Rules
as well as to Equipment and Modification Services (Ems). Whaikaha changed what
disability support funding can be used to buy, when using a range of flexible fund-
ing options, such as Individualised Funding (1F), EGL personal budgets and carer
support.” The revised rules also put in place a prioritisation rating system for EmS.
Disabled people categorised with less urgent needs would be required to wait until
funding is available to access EMs services.” These changes were put in place in
response to a forecast deficit in the 2023-24 financial year.” However, we also note
that on 3 September 2025, Disability Issues Minister Louise Upston announced
that the changes to the Purchasing Rules would be removed from April 2026.”*

At a Cabinet meeting held on 29 April 2024, Cabinet agreed to establish an
independent review to provide advice on pss administered by Whaikaha, due to
concerns of increasing cost pressures on Dss.” The review would provide advice
on action that needed to be taken in two phases. Phase one would address imme-
diate action within the 2024/25 financial year and phase two would address the
future sustainability of pss.*

On 28 June 2024, the panel submitted the Independent Review of Disability
Support Services Phase One Report’ to the Minister for Disability Issues.” The
report found that Whaikaha was not set up to effectively manage the scale and
nature of its funding and had inadequate budget controls.” As a result of the
Independent Review of Disability Support Services report, Cabinet decided
in a meeting on 12 August 2024 to transfer pss and the related functions from
Whaikaha to MsD.” It also determined that Whaikaha would become a stand-
alone Government department, rather than a departmental agency hosted by
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3.2.3
MsD. Additionally, Cabinet decided that work on the national roll-out of the EGL
approach would be paused until the implementation of the independent review
recommendations were complete.”* Cabinet also decided that Whaikaha would
continue to perform its system leadership and stewardship function to lead stra-
tegic disability policy across Government.”

3.2.3 Te Whatu Ora - Health New Zealand

Te Whatu Ora leads the day-to-day running of the health system. The agency’s
functions are set out in section 14 of the Pae Ora Act, and include the previous
functions of the 20 district health boards and the operational functions of the
Ministry of Health, such as managing national contracts. The Act requires Te
Whatu Ora to engage with IMPBs to bring local Maaori perspectives into the
system by understanding the needs and aspirations of Maaori in relation to hauora
Maaori outcomes.” Te Whatu Ora is also responsible for planning, maintaining
and managing funding for home and community support services for older people
and people with chronic health conditions.”

3.2.4 The Ministry of Social Development

MsD was established in 2001 and provides a range of social services and support
to the general public, including welfare assistance and employment services. It
also provides vocational and financial support for disabled people and taangata
whaikaha Maaori, and those who are caring for them. This includes services
aimed at assisting individuals into employment, and assistance with services such
as Jobseeker Support and the Supported Living Payment. MsD also provides sup-
port for disability related costs through the Disability Allowance and the Child
Disability Allowance.”

In August 2024, as a result of the independent review of pss, Cabinet decided
to transfer the commissioning functions of pss to MsD. In the Cabinet paper,
reporting back on phase one of the independent review, the Minister for Disability
Issues, the Honourable Louise Upston stated,

[Whaikaha] cannot successfully achieve both its functions, to deliver pss and to
drive improved outcomes for disabled people across government, in its current form.

We have to take action now to ensure certain and consistent access to disability
support services that are sustainable into the future. I consider the service delivery
responsibilities for pss will sit much better in a large department with mature models
of practice and national and regional infrastructure.”
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Cabinet also confirmed other next steps, including changes to pss eligibility and

guidance to improve fairness; prioritisation of those with the highest needs, and

the reduction of regional variability in how Dss and EGL operate.” The Minister

for Disability Issues established a Dss Taskforce to manage the implementation of
Cabinet’s decision and implementation of the review’s reccommendations.”

3.2.5 The Accident Compensation Corporation

Acc provides support for individuals with conditions covered under the Accident
Compensation Act 2001. This includes financial assistance for medical treatments,
rehabilitation, loss of income, and other ongoing costs for people who are disabled
due to injury.”

Acc is also responsible for operating the Accident Compensation Scheme (the
scheme) that focuses on preventing injuries in New Zealand and provides support
for those who are injured.” The scheme is primarily funded through levies and
Government appropriations, with levy rates set by the Government.** It has three
key functions - injury prevention, rehabilitation and compensation - and replaces
suing for personal injury by accident with no-fault personal injury cover.” The
compensation is entitlement-based and covers the loss that an individual suffers,
health treatment and rehabilitation.*

The scheme also covers accidents that result in disability and injuries experi-
enced by disabled people and taangata whaikaha Maaori.” acc uses specific
terms related to disability to assess eligibility for entitlements and to categorise
injuries. For example, Acc measures a person’s ‘incapacity’ to determine weekly
compensation, as well as the degree of ‘permanent whole person impairment’ for
compensation or independence allowance.” Some injuries, such as paraplegia or
traumatic brain injury, are categorised as ‘serious injury claims.* This category
may also include injuries not commonly considered disabilities, such as a tem-
porary incapacity to work due to a broken bone.”

(1) AccC’s access reporting requirements

The Accident Compensation (Access Reporting and other Matters) Amendment
Act 2023 (the Amendment Act) came into force on 7 June 2023. The Amendment
Act aims to improve access for those experiencing barriers to the scheme, such as
Maaori, Pacific peoples, disabled people and ethnic communities. These groups
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are referred to as ‘identified population groups’ in the Amendment Act.”* The
Amendment Act introduced a new requirement for Acc to report annually to the
Minister for Acc on levels of access to the ac scheme by identified population
groups, access issues and the effectiveness of measures to improve accessibility.”
This reporting requirement aims to hold Acc accountable for its commitment to
addressing the disparities faced by these identified population groups, and to track
progress over time.

(2) Home and community support services
Acc also provides home and community support services (HCSS) as part of its
legislative mandate to deliver social rehabilitation.” These services help individu-
als regain or maintain independence and quality of life after injury. Support can
range from short-term home-help tasks, such as vacuuming or meal preparation,
to 24-hour supervision and support for seriously injured claimants. Acc services
also include allied healthcare, such as physiotherapy and occupational therapy, to
provide a more holistic approach to rehabilitation.>

The Cost of Treatment Regulations are a set of rules within the Accident
Compensation Act that define the payments Acc must make to specified health-
care providers for treating individuals covered under the Acc Scheme.” These
regulations ensure that healthcare providers, such as general practitioners (Gps),
physiotherapists and other medical professionals, are compensated for deliver-
ing treatment to Acc claimants. While acc covers a portion of treatment costs,
some healthcare providers may charge patients an additional fee (co-payment) to
cover the difference between the Acc reimbursement rate and the provider’s usual
charge. This means that, in certain cases, individuals receiving Acc-covered treat-
ment may still need to contribute to the cost.”

3.2.6 The Ministry of Education

The Ministry of Education provides a range of supports for children with learn-
ing and other disability needs. The Learning Support Action Plan 2019-2025 is
the Ministry’s key plan for supporting disabled learners.” The three main goals of
the plan are to build teachers” capabilities to meet diverse learning needs, identify
learning support needs earlier, and provide flexible support services for learners
and their whaanau.”® The Ministry manages the Ongoing Resourcing Scheme
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(ors) to provide additional funding to schools for students with high or very high
needs, ensuring they receive tailored support.”

The Ministry employs specialists who provide support to learners and their
whaanau, or to the wider education workforce.® These specialists include speech
and language therapists, psychologists, early intervention teachers, learning sup-
port coordinators, support workers, specialist teachers, advisors on deaf children,
and kaitakawaenga (mediators). The Ministry also funds specialist resource
teacher roles employed by schools or clusters of schools. Many disabled people or
taangata whaikaha Maaori with learning support needs attend their local school,
while others attend other education settings, including residential specialist
schools, day specialist schools, and regional health schools.”

3.2.7 Ara Poutama Aotearoa - The Department of Corrections

Ara Poutama Aotearoa is responsible for managing Aotearoa New Zealand’s
corrections system. The Aotearoa Health Services Group, within Ara Poutama
Aotearoa, is responsible for the delivery of health and disability services to those
in New Zealand prisons.” Each prison has a health centre that delivers these
services.”

In April 2021, Ara Poutama Aotearoa incorporated the Washington Group Short
Set of Questions on Functioning (wass) into its health assessments. The wass
is a set of questions developed by the Washington Group on Disability Statistics
that measure the prevalence of functional difficulties at different levels of severity
in relation to mobility, cognition, vision, hearing, language and communication,
and daily living. The wass must be completed within a person’s first 30 days in
prison.**

In 2023, Ara Poutama Aotearoa launched its first Disability Action Plan 2023-
2027.% The plan used surveys with taangata whaikaha Maaori and disabled people
in prison to inform its creation.” It established six areas of priority for achieving its
aspirations and reducing the barriers that may impede taangata whaikaha Maaori
and their whaanau from achieving better outcomes. These six focus areas are:
national leadership; using evidence to make a difference; responding to disability
support needs; developing the workforce; research and evaluation, and working
with taangata whaikaha Maaori and their whaanau.” There are three stated out-
comes in the plan: equitable access and choices; mana-enhancing practices for all
taangata whaikaha Maaori and disabled people; and taangata whaikaha Maaori
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and disabled people-led participation.”® The action plan does not include any
accountability mechanisms to track outcomes.

3.3 DISABILITY SUPPORT SERVICES

Disability Support Services (Dss) are the services funded by the Crown to assist
disabled people, including taangata whaikaha Maaori. Under section 4 of the Pae
Ora Act, pss include goods, services and facilities

(a) provided to people with disabilities for their care or support or to promote their
inclusion and participation in society and their independence; or

(b) provided for purposes related or incidental to the care or support of people with
disabilities or to the promotion of their inclusion and participation in society
and their independence.

National and regional contracted Dss providers deliver a range of support ser-
vices across diverse settings including communities, private homes and residential
group homes.” Dss encompasses a range of services such as home and community
support services (HCss) - assistance with daily living activities;” residential sup-
port — funding for supported living care facilities;” respite services — short-term
relief for caregivers;” and Equipment and Modification Services (Ems) - funding
for equipment such as hearing aids, medical alarms, glasses and making changes
to homes or places of work.” We discuss the range of Dss in more detail in section
7.3.

One of the key responsibilities of the disability system is to provide pss.*
As mentioned previously, MsD is currently the main agency responsible for the
service delivery of Dss for disabled people and taangata whaikaha Maaori.”” Dss
for people with disabilities caused by accidents or injury are generally funded
by acc.”® Te Whatu Ora is responsible for managing pss for older people.” This
section will also discuss Whaikaha’s role in commissioning pss, which we heard
evidence of during the hearings phase of the inquiry.

Before Whaikahas establishment, pss was primarily funded through Vote
Health, managed by the Ministry of Health. However, when Whaikaha was
established as a departmental agency hosted by MsD on 1 July 2022, Whaikaha was
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mandated with overseeing the commissioning of pss. The Government funding
for pss shifted from Vote Health to Vote Social Development, and in 2023/24,
Whaikaha had a funding appropriation of $2.1 billion for pss.”

The commissioning and delivery of pss was a key function of Whaikaha.
Whaikaha did not provide these supports directly; funding for pss was distrib-
uted to contracted providers, to supply services to people assessed as eligible.”
Whaikaha administered around 8oo contracts with 476 Dss providers. These
providers ranged from local to national providers.”

According to the evidence of Amanda Bleckmann, then Deputy Chief Executive,
Commissioning Design and Delivery at Whaikaha, many contracts Whaikaha had
with providers of Dss operated under a Streamlined Contracts Framework, with
contracts varying in length depending on the required delivery outputs of the
contract.”

During hearings, the Crown stated that Whaikaha had appointed a Director-
Commissioning, ‘who will progress work to grow the number of kaupapa Maaori
providers it commissions supports from.*”* However, responding to questions in
writing, Ms Tesoriero stated, as at April 2024, ‘Whaikaha [did] not have a system-
atic way of identifying Kaupapa Maaori providers, and Whaikaha was ‘looking at
ways to improve [its] processes so providers can self-identify.*

Crown agencies and its contracted providers provide pss on an eligibility
basis, meaning disabled people and taangata whaikaha Maaori cannot access
Government-funded pss unless they have a qualifying health condition, impair-
ment or injury.* Eligibility is limited to people with a long-term physical, intel-
lectual and/or sensory impairment or autism spectrum disorder which is likely to
continue for at least six months and needs ongoing support.” Needs assessment
and service coordination (NAsc) agencies use this definition to determine eligibil-
ity for pss.”

NAsc agencies work with disabled people, taangata whaikaha Maaori and
their whaanau to confirm eligibility for Government-funded pss. If a person is
eligible for pss, Nasc will complete a needs assessment with the individual and
their whaanau and coordinate supports and services that meet the person’s dis-
ability support needs.” According to Crown evidence, as at July 2024, there were
15 Whaikaha-funded NASc organisations, receiving a total of $32.1 million per
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annum. In 2022/23, 49,421 disabled people, including 11,253 taangata whaikaha
Maaori, were supported through Nascs.*

Dss can be accessed through different funding mechanisms, depending on
circumstance, such as the provision of Hcss. Home and Community Support
Services are delivered by support workers who assist the disabled person or
taangata whaikaha Maaori in their own home. Whaikaha was responsible for
commissioning Hcss to disabled people and taangata whaikaha Maaori, generally
under the age of 65. As mentioned, these functions have been transferred to Msp.
Te Whatu Ora, on the other hand, manages Hcss for older people and people with
chronic health conditions, and acc funds Hcss for people with disabilities caused
by accidents or injury.”

As at July 2024, Whaikaha had contracted 41 HCsS providers. Whaikaha funded
HCsS, paid through a fee-for-service arrangement where providers retrospectively
claimed for hours of support delivered. According to Crown evidence, ‘[i]n the
2022/23 financial year, Whaikaha spent $346 million on the commissioning and
provision of HCss?®

Te Whatu Ora manages the contracting of its HCss providers regionally and
providers are audited every three years.” Te Whatu Ora operates funding models
such as bulk funding, where a service provider is paid a fixed amount to deliver
services during a particular period. It is usually based on an agreed estimate of the
type of services and the expected volume that the provider will supply over that
period.”

Acc purchases Hcss directly from health and disability service providers.”
Acc’s Hess service schedule specifies how contracted service suppliers get paid by
Acc. There are two general funding models: fee-for-service funding, where acc
pays the service provider an hourly rate for services; and Casemix funding, which
groups claimants with similar needs together to receive a packaged fee.”* Disabled
people and taangata whaikaha Maaori may also choose to receive support from
someone of their choosing, such as a whaanau member, and have Acc pay either
them or the carer directly. This is called non-contracted care.”

There are cases where funding can be provided directly to the individual, such
as through individualised funding (1F) - a funding model available to people
who have been assessed as eligible to receive either HCss or respite services.”
The funding is directed to the individual who can spend the funds on supports
or services. This includes, for example, employing a support worker or whaanau
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carer.” Individuals can self-manage the funds, or they can use an 1r Host provider.
The host assists with the administration of managing the funds.”*

3.4 HEALTH SYSTEM STRATEGIES AND PLANS
Beneath the legislation and regulatory framework sit various disability strategies
and action plans. As noted in section 3.2, many of the different Crown agencies
and entities involved in the disability system have their own strategies and action
plans relevant to disability. The overall health system has long-term strategies and
shorter-term plans to achieve its objectives. The following sections focus on the
key strategies and action plans that were in place at the close of our hearings in
December 2024, and that were referenced in the evidence presented to us. In some
cases, the Crown stated that although certain strategies or plans had lapsed, they
continued to rely on them while they were being updated or replacements were
being developed. Key health strategies and plans are:
> The New Zealand Health Strategy 2023: The New Zealand Health Strategy
provides an overall framework for the health sector, with the aim of direct-
ing health services to areas that would ensure the greatest benefits to all
New Zealanders. It is focused primarily on improving people’s access to and
experiences of health services.” The New Zealand Health Strategy takes a
whole population focus and addresses broad systemic issues.
>  Whakamaua: Maaori Health Action Plan 2020-2025: Whakamaua: Maaori
Health Action Plan 2020-2025 (Whakamaua) is the implementation plan
for He Korowai Oranga: Maaori Health Strategy (He Korowai Oranga), the
Ministry’s former Maaori health strategy.”> Whakamaua sets the Crown’s
direction for Maaori health advancement over five years through four high-
level objectives: to accelerate the spread and delivery of kaupapa Maaori
and whaanau-centred services; to shift cultural and social norms; to reduce
health inequities and health loss for Maaori; and to strengthen system
accountability settings.”
> Pae Tuu: Hauora Maaori Strategy 2023: Pae Tuu: Hauora Maaori Strategy
(Pae Tuu) guides health entities to uphold Te Tiriti o Waitangi with a focus
on Maaori health equity. This strategy builds on its predecessor, He Korowai
Oranga and its implementation plan Whakamaua."”” Pae Tuu is an interim
strategy pending a refresh of He Korowai Oranga. The Crown indicated
that the next Hauora Maaori Strategy was anticipated to be released by June
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> Government Policy Statement (Gps) on Health: The Government Policy
Statement (Gps) on Health is the public statement of what the Government
expects the health system to deliver, and how actions will be monitored."”*
The GPs 2024-27 sets out five priority areas for the health system: ensuring
equitable access to healthcare services; ensuring services are accessible in a
prompt and efficient way; ensuring quality of services; having a skilled and
culturally capable workforce; and ensuring that the health system is resil-
ient and has the digital and physical infrastructure it needs to meet people’s
needs."”

3.5 DISABILITY STRATEGIES AND ACTION PLANS

This section summarises six key disability-focused strategies and action plans.
These strategies provide overarching direction and shape the broader policy of the
disability system.

3.5.1 The New Zealand Disability Strategy 2016-2026

The New Zealand Disability Strategy (NzDs) was first introduced in 2001 and
updated in 2016 and was undergoing further consultation and development at the
time hearings concluded in December 2024."° It is a cross-Government strategy
to guide how the Crown will take steps towards meeting Aotearoa New Zealand’s
commitment to the UNCRPD. The vision of the NZDs 2016-2026 is that Aotearoa
New Zealand is a non-disabling society.”” The Strategy was developed with the
New Zealand Disability Strategy Revision Reference Group, of whom the majority
of members identify as disabled people.”**

The NzDS 2016-2026 has eight objectives to address a range of disability-related
needs. These include: education; employment and economic security; health and
wellbeing; rights protection and justice; accessibility; attitudes; choice and con-
trol; and leadership.” Relevant Government agencies share the responsibility to
implement the strategy. For example, the Ministry of Health leads the health and
wellbeing objective.”

The strategy recognises that most taangata whaikaha Maaori identify as Maaori
first.” Thus, key to the strategy is that a Maaori worldview needs to be woven into
its implementation. Moreover, it recognises the cultural importance of whaanau
and a whaanau-centred approach, which differs from Paakehaa concepts of family
and disability."
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The NzDs is implemented through the Disability Action Plan 2019-2023 and

Whaaia Te Ao Maarama 2018-2022." By the end of our hearings in December
2024, both action plans have lapsed.™

3.5.2 Provisional Health of Disabled People Strategy 2023

The Provisional Health of Disabled People Strategy 2023 is one of the health
strategies required under the Pae Ora Act.” The Strategy provides a framework
to guide health entities to improve health outcomes for disabled people and their
whaanau. The purpose of the Strategy is to set the direction and long-term prior-
ities to move towards achieving equity in disabled people’s health outcomes over
10 years."

This Strategy aims to embed self-determination of disabled people and their
whaanau as the centre of the health system, ensure the health system is accessible,
and address broader drivers of poor health and wellbeing. It also aims to ‘[bJuild
health workforce capacity and capability to meet the needs of disabled people and
their whaanau), and ‘[i]ncrease the visibility of disabled people in health data’"

The Strategy sets out how long-term strategies relate to shorter-term priorities
and expectations. Implementing and monitoring the Strategy involves setting
shorter-term priorities for the Gps and the New Zealand Health Plan.”* These
documents work together to set a consistent direction for the health system, which
is then developed into more specific actions and service plans that span a multi-
year period, as shown in the figure below.

3.5.3 Whaaia Te Ao Maarama: the Maaori Disability Action Plan 2018-2022
Whaaia Te Ao Maarama was one of the Crown’s methods for implementing the
NzDs." It focuses on taangata whaikaha Maaori interacting with disability sup-
port services funded by the Ministry of Health.”* The first version of the plan
covered the years 2012 to 2017, and the second iteration of the plan covered the
years 2018 to 2022. According to Crown evidence, Whaaia Te Ao Maarama has
continued while Whaikaha has been working on updating the plan.”™

The 2018 plan was built on concepts established in the 2012-2017 plan, which
introduced the concept of ‘Whaaia Te Ao Maarama, meaning ‘to pursue and enable
a good life that is self-determined, through enlightened supports.”** Whaaia Te Ao
Maarama was culturally anchored by four elements to support taangata whaikaha
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Figure 1: Relationships between health system direction-setting documents. Source: doc L33, p 772.

The diagram outlines the relationship between health system direction-setting documents. There
are four documents and actions in square boxes: Health strategies, Government Policy Statement,
Nz Health Plan, Monitoring (from top to bottom). The diagram is divided into three rows with
arrows pointing upwards to show the time period of the document: every 5—10 years, every 3 years
and ongoing (from top to bottom).

The top row includes Health strategies and are put in place every 5-10 years. These health
strategies set ‘medium and long-term direction for health and key areas for change to achieve the
overarching vision’.

The middle row includes Government Policy Statement and Nz Health Plan (left to right) are in
place every 3 years. The Government Policy Statement sets ‘Government’s specific priorities and
expectations for health entities, in line with the strategies, and confirms funding measures and how
progress will be measured’. The Nz Health Plan sets ‘health service plans and priorities to achieve
objectives in the Gps within the funding provided".

The diagram uses arrows to show the relationship between these documents and actions. The
Health strategies point to the Government Policy Statement which points to the Nz Health Plan.
The Nz Health Plan then points to Monitoring which points to the Government Policy Statement.

The bottom row includes Monitoring, and this is ongoing. Monitoring is described as ‘Assesses
progress against plan and objectives and recommends actions and interventions as necessary [and]
[iInforms ongoing policy development.’

Maaori: te ao Maaori (the Maaori world); te Rangatira (individual Maaori disa-
bled); tuuhonohono (connectedness and relationships); and te ao Hurihuri (wider
societal trends and influences).” The plan placed high importance on the role of
whaanau in supporting their disabled family members.

The 2018 plan had six goals, namely that by 2022 taangata whaikaha Maaori
would:

123. Ibid, pp23-24

46



THE CURRENT DISABILITY SYSTEM ssa
participate in the development of health and disability services;
have control over their disability support;
participate in te ao Maaori;
participate in their community;

receive disability support services that are responsive to te ao Maaori; and
4

Y v Vv v Vv Y

. . e 12.
have informed and responsive communities.

The action plan outlined what the Ministry of Health committed to do from
2018 to 2022, and provided examples of actions that disability providers, other
organisations and whaanau and taangata whaikaha Maaori would take. For exam-
ple, to achieve the goal that by 2022 taangata whaikaha Maaori would participate
in the development of health and disability services, the Ministry of Health com-
mitted to actively involve taangata whaikaha Maaori and whaanau in co-designing,
implementing, monitoring and evaluating the disability support system."”

In terms of monitoring the progress of these actions, Whaaia Te Ao Maarama
stated, ‘[t]he Ministry will document how it will implement its specific actions
in a detailed implementation plan. This will include how the Ministry and Te Ao
Maarama: The Maaori Advisory Group will monitor and measure progress on
these actions.* The advisory group, which is no longer active, included ‘taangata
whaikaha [Maaori], whaanau of taangata whaikaha [Maaori], Maaori that work

5127

within the disability sector, and experts on Maaori cultural matters.

3.5.4 Disability Action Plan 2019-2023
The Disability Action Plan was one of the Crown’s primary methods for imple-
menting the broad objectives of the NZDs 2016-2026. The Disability Action Plan
set out the Crown’s priorities for cross-Government action on disability.** It aimed
to deliver the eight outcomes in the NzDs 2016-2026.” The Disability Action
Plan stated that ‘[m]any of the programmes are substantial and long term and are
expected to continue beyond the life of this current Action Plan*® According to
Crown evidence, the Policy, Strategy and Partnerships Group within Whaikaha
is supporting the development of an updated Disability Action Plan.”* While the
stated lifetime of the Disability Action Plan has expired, it remained active at the
time of hearings for most intents and purposes, which is why we address it here.
The Disability Action Plan consisted of 25 cross-Government work programmes,
delivered by 14 Government agencies, relating to the eight outcomes in the NzDs
2016-2026."” For example, MsD was responsible for four actions in the Disability

124. Document 133, p 878

125. Ibid, p879

126. Ibid, p878

127. Document B33, p 25; submission 3.3.138(a), pp 25, 34
128. Document 133(c), pp 21-32

129. Ibid, pp28-29

130. Ibid, p25

131. Document L14, p15; doc L17,p6

132. Document B33, p20
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Action Plan, including the Disability Employment Action Plan.” Responsibility
for some action plans was shared between relevant agencies, for example, the
Ministry of Health was jointly responsible with Ara Poutama Aotearoa for reduc-
ing the use of seclusion and restraint.”** The action plan stated that: “When plan-
ning for and implementing their work programmes, each government agency is

135

expected to engage effectively with disabled people.

3.5.5 New Zealand Sign Language Strategy 2018-2023

The New Zealand Sign Language Strategy 2018-2023 outlined the work required
by the NzsL Board and Government agencies to maintain and promote Nzsr.*’
The NzsL Board is responsible for implementing the Strategy, which had five plan-
ning priority areas: the learning of NzsL; how the language can be used in society;
people’s beliefs and opinions about the language; recording of NzsL for research
and use; and how people value the language.”” The New Zealand Sign Language
Strategy is included here as it continues to be the foundation for the NzsL Board.

3.5.6 Fetal Alcohol Spectrum Disorder Action Plan 2016-2019

Taking Action on Fetal Alcohol Spectrum Disorder: 2016-2019: An Action Plan
(rasD Action Plan) was published in 2016."”* This was Aotearoa New Zealand’s
first action plan to take a strategic and coordinated national approach to FAsD, the
term used to describe the range of effects that can occur when a fetus is exposed
to alcohol during pregnancy.” The main goals of the action plan were to prevent
FASD; support affected individuals and whaanau; and raise awareness of the life-
long impacts of prenatal alcohol exposure.*° We discuss the claims related to FASD
further in chapter 15. By the end of our hearings in December 2024, the FASD
Action Plan continued to be the foundation for the cross-Government approach
to improving prevention of and response to FAsD.""

133. Submission 3.3.138(a), p33

134. Document B33, p21

135. Document L33(c), p27

136. ‘New Zealand Sign Language Strategy 2018-2023, NzsL Board, www.nzsl.govt.nz/assets/
download-files/NzsL-Strategy-2018-2023-v2019-July.pdf

137. Ibid, p12

138. Document 120, pp1-24

139. Ibid, p7

140. Ibid, pp 8-10

141. Document L1, pp9-10
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CHAPTER 4

TIRITI/ TREATY PRINCIPLES

We now turn to Tiriti/Treaty principles, which we apply to the key issues
for inquiry in chapters 5 to 15, where we make our Tiriti/ Treaty findings and
recommendations.

References to the principles of te Tiriti/the Treaty can be traced back to the
Treaty of Waitangi Act 1975, which established the Waitangi Tribunal." Over the
past 51 years, the Tribunal, through its numerous reports, has ‘developed jurispru-
dence on the content and practical application of the Treaty principles.”* In addi-
tion, the courts have contributed to defining the content of these principles.’ In
applying te Tiriti/the Treaty today, the focus is on ‘the spirit rather than the letter
of the Treaty’ and, therefore, on ‘the principles rather than the terms of the Treaty’*

We have considered Tiriti/ Treaty principles established in Hauora, as well as
what other Tribunal reports have said about the principles, including how they
relate to the health system. The following Tiriti/ Treaty principles are particularly
applicable to this disability phase of our inquiry:

» the principle of tino rangatiratanga;
the principle of partnership;
the principle of active protection;
the principle of equity;
the principle of options; and
the principle of good governance.

We now discuss each of these principles in turn.

v v Vv Vv Vv

4.1 TINO RANGATIRATANGA
Tino rangatiratanga means Maaori autonomy and self-government to the fullest
extent possible.” In Ngaa Maataapono/The Principles: The Interim Report of the

1. Waitangi Tribunal, Ngaa Maataapono/The Principles: The Interim Report of the Tomokia Ngaa
Tatau o Matangireia — The Constitutional Kaupapa Inquiry Panel on The Crown’s Treaty Principles Bill
and Treaty Clause Review Policies — Pre-publication Version (Wellington: Waitangi Tribunal, 2024),
P55

2. Ibid, p56

3. Ibid, pp 60-67

4. New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641 at p 673; Waitangi Tribunal,
Ngaa Maataapono, p 62

5. Waitangi Tribunal, Haumaru: The covip-19 Priority Report (Lower Hutt: Legislation Direct,

2023), p41
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Tomokia Ngaa Tatau o Matangireia — The Constitutional Kaupapa Inquiry Panel
on the Crown’s Treaty Principles Bill and Treaty Clause Review Policies (2024), the
Tribunal summarised recent jurisprudence on the Tiriti/ Treaty relationship, stat-
ing that ‘the Crown’s guarantee of tino rangatiratanga in exchange for the granting
of an authority to exercise kaawanatanga created two spheres of authority’’
Addressing the application of this guarantee to present day governance arrange-
ments, Ngaa Maataapono noted:

Where there is an overlap or intrusion into the rangatiratanga sphere contemplated
by Crown action or policies, open dialogue and engagement with Maaori is required.
This constitutional positioning of the Treaty/te Tiriti Maaori-Crown relationship
means that the Crown is required to engage with Maaori on such important policies
and to recognise and give effect to the guarantee of tino rangatiratanga in statute law.
That is what the principle of rangatiratanga requires and what the Treaty clauses have
sought to do in legislation, albeit with varying success.”

In our Stage One report, Hauora (2023), we said the Crown is required to
actively protect tino rangatiratanga: ‘in the modern context, the Tribunal has con-
sidered that the Treaty guarantee of tino rangatiratanga affords Maaori, through
their iwi, hapuu, or other organisations of their choice, the right to decision-
making power over their affairs.® However, the guarantee of tino rangatiratanga is
not absolute and unqualified. While the Crown must uphold tino rangatiratanga,
it is not required to go beyond what is reasonable in the context.’

Importantly, in Hauora we described te Tiriti/the Treaty’s guarantee of tino
rangatiratanga as requiring Maaori self-determination and mana motuhake in the
design, delivery and monitoring of healthcare.” In this sense, Maaori are guaran-
teed tino rangatiratanga rights in respect of hauora Maaori, which encompasses
Maaori organisations and their models of care and Maaori people who need access
to their services."

Many claimants in this stage of the inquiry have cited the statement ‘maa te
Maaori moo te Maaori/by Maaori for Maaori. Broadly, they seek taangata whai-
kaha Maaori participation in decision-making in matters affecting their health.” It
follows that the right for taangata whaikaha Maaori to exercise tino rangatiratanga
over their affairs extends to participating in the design, delivery and monitoring of
the disability system.

6. Waitangi Tribunal, Ngaa Maataapono, p71

7. Ibid

8. Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa
Inquiry (Lower Hutt: Legislation Direct, 2023), p 30

9. Ibid

10. Waitangi Tribunal, Hauora, p163

11. Ibid, p160

12. Transcript 4.1.11, pp 23, 29, 55, 56, 182, 193, 194, 208, 361; transcript 4.1.12, p118; transcript 4.1.13,
P 301; transcript 4.1.15, pp 377-378; transcript 4.1.18, pp 24, 303; transcript 4.1.20, pp 47, 145; transcript
4.1.23, pp 80, 271; transcript 4.1.25, p380
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4.2 PARTNERSHIP
The principle of partnership arises from the exchange of kaawanatanga, the right
of the Crown to govern, and the right of Maaori to exercise tino rangatiratanga,
expressed in articles 1 and 2 of te Tiriti/the Treaty, respectively.”

The Tribunal observed in its Report of the Waitangi Tribunal on the Muriwhenua
Fishing Claim (1996), that [i]t was a basic object of the Treaty that two people
would live in one country, and that this was the ‘foundation for the concept of
a partnership’* In Hautupua: Te Aka Whai Ora (Maaori Health Authority)
Priority Report, Part 1 (2024), we described the relationship between Maaori and
the Crown as one of reciprocity and mutual benefit.” Similarly, in Te Whanau
o Waipareira Report (1998), the Tribunal said te Tiriti/the Treaty partnership is
‘a relationship where one party is not subordinate to the other but where each
must respect the other’s status and authority in all walks of life)" That Tribunal
said while the power imbalance lay in the Crown’s favour, ‘equilibrium in the
partnership should be maintained by the weight of the Crown’s duty to protect
rangatiratanga.” We emphasised this point in our Hauora report when we said,
‘because the power imbalance in the Maaori-Crown relationship favours the
Crown, it is the Crown’s Treaty responsibility to ensure that Maaori are not disad-
vantaged in that relationship.'®

The relationship between Maaori and the Crown is characterised by the duty of
good faith. Each Tiriti/ Treaty partner must be conditioned by the other’s needs
and the duties of mutual respect.”” This in turn involves the obligation to consult.”
In Haumaru: The covip-19 Priority Report (2023), we found the Crown’s obliga-
tion to consult and partner with Maaori in policy development and implemen-
tation is especially relevant where Maaori expressly seek it, and where there are
disparities in outcomes.™

The Tribunal has in the past found that partnership is critical for pursuing
socio-economic equity for Maaori.” In its Te Urewera report (2017), for example,
the Tribunal said that the Crown ‘cannot simply present Maaori with its own solu-
tions, however well-intentioned they might be; at minimum it must consult with

13. Waitangi Tribunal, Te Whanau o Waipareira Report (Wellington: GP Publications, 1998), p27

14. Waitangi Tribunal, Report of the Waitangi Tribunal on the Muriwhenua Fishing Claim, 3rd ed
(Wellington: GP Publications, 1996), p192

15. Waitangi Tribunal, Hautupua: Te Aka Whai Ora (Maaori Health Authority) Priority Report,
Part 1 - Pre-publication Version (Wellington: Waitangi Tribunal, 2024), p 20

16. Waitangi Tribunal, Te Whanau o Waipareira Report, pp 27-28

17. Ibid, p16

18. Waitangi Tribunal, Hauora, p 28

19. Waitangi Tribunal, The Napier Hospital and Health Services Report (Wellington: Legislation
Direct, 2001), p 66

20. Waitangi Tribunal, Report of the Waitangi Tribunal on Claims concerning the Allocation of
Radio Frequencies (Wellington: GP Publications, 1990), p 42

21. Waitangi Tribunal, Haumaru, p 42

22. See, for example, Waitangi Tribunal, Te Urewera, 8 vols (Lower Hutt: Legislation Direct, 2017),
vol 8, p3773.
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Maaori, and ideally it will either form a partnership with, or deliver funding and
autonomy to, Maaori organisations.”

In Hautupua, we said ‘te Tiriti/the Treaty partnership calls for extensive con-
sultation and co-operation on truly major issues. The purpose of such consult-
ation is to fully understand the impact of proposed legislation, policies, actions, or
omissions on Maaori rights and interests’™

The Ngaa Maataapono Tribunal stated that in some cases consultation may
not be enough. Rather, joint decision-making by both Tiriti/ Treaty partners may
be required.” In the context of our inquiry, the Crown has a heightened Tiriti/
Treaty duty to protect taangata whaikaha Maaori health and wellbeing and reduce
adverse health disparities with non-Maaori through the development and imple-
mentation of disability policy.

In Ko Aotearoa Teenei, the Tribunal endorsed a Tiriti/ Treaty partnership that
empowers Maaori to be actively involved in policy decision-making in matters
affecting their communities. In delineating Tiriti/ Treaty standards for a part-
nership in the social sector, the Tribunal advocated for one ‘in which the State
provides logistical and financial support and the Maaori Treaty partner exercises
decision-making responsibility’** The Tribunal highlighted that the Crown will
almost always be the more powerful Tiriti/Treaty partner, because it brings
greater resources and a statutory mandate to the table.” The Tribunal identified
formal partnership mechanisms or entities as being required for responsible
power-sharing across multiple policy sectors and statutory regimes and made
specific recommendations for partnership to be formalised in law and policy.”

The principle of partnership recognises that Maaori have the right to choose
how they organise themselves and how or through what organisations they express
their tino rangatiratanga.” In respect of our present inquiry phase, this means that
the Crown must be willing to work through the structures taangata whaikaha
Maaori prefer, whether they are iwi, hapuu, whaanau or any other organisation.”

The Tribunal has also found that any framework to implement partnership
must be constantly evaluated to ensure the framework meets the Crown’s Tiriti/
Treaty obligations.” For instance, the Ko Aotearoa Teenei report described the
Resource Management Act 1991 as a beacon of hope for Maaori. For the first time,
it seemed they might be able to take ‘more positive and proactive roles in environ-
mental decision-making than those they had become accustomed to under earlier

23. Waitangi Tribunal, Te Urewera, vol 8, p 3773; Waitangi Tribunal, Napier Hospital, pp xxvi, 59

24. Waitangi Tribunal, Hautupua, p 21

25. Waitangi Tribunal, Ngaa Maataapono, p76

26. Waitangi Tribunal, Ko Aotearoa Teenei: A Report into Claims concerning New Zealand Law
and Policy Affecting Maaori Culture and Identity, Te Taumata Tuarua, 2 vols (Wellington: Legislation
Direct, 2011), vol 2, p559; Waitangi Tribunal, Hauora, p 29

27. Waitangi Tribunal, Ko Aotearoa Teenei, vol 2, p706

28. Ibid, pp706-713

29. Waitangi Tribunal, Te Whanau o Waipareira Report, p 25; Waitangi Tribunal, Hauora, p 28

30. Waitangi Tribunal, Hauora, p 28

31. Ibid, p29

52



TiriTI / TREATY PRINCIPLES 3
legislation’” However, in the Tribunal’s assessment, as those provisions were either
being ignored or being used ineffectively, the Resource Management Act was not
Titiri/ Treaty compliant. Despite the legislation being in place for nearly two dec-
ades, it had delivered Maaori ‘scarcely a shadow of its original promise’®

Consequently, what might appear at the time to be a Tiriti/ Treaty-consistent
partnership arrangement, may not be one in practice.** In The Napier Hospital
and Health Services Report (2001), the Tribunal found the then-newly-passed New
Zealand Public Health and Disability Act 2000, in committing the Crown and its
health agencies to several specific obligations to Maaori, was consistent with the
principles of partnership and equity.” However, in Hauora, nearly 20 years after
the Act’s enactment, we found that Maaori health inequities have persisted. The
provisions in the New Zealand Public Health and Disability Act, while ‘promis-
ing) ‘were not imperative or clear enough to manifest the urgency required of the
primary healthcare sector to pursue health equity for Maaori**

4.3 ACTIVE PROTECTION

The principle of active protection arises from the exchange of kaawanatanga and
tino rangatiratanga. It places an obligation on the Crown to protect Maaori inter-
ests, and includes the Crown’s duty to actively protect Maaori tino rangatiratanga.
This obligation is not a passive one, and as we noted in Hautupua, ‘failure to pro-
tect Maaori interests is as much a breach of te Tiriti/the Treaty and its principles as
a positive act that removes rights’”” The Te Paparahi o Te Raki Tribunal in its Tino
Rangatiratanga me te Kaawanatanga report (2023) described active protection as
a Crown duty to restore balance to the relationship it has with Maaori, which has
become unbalanced.”

In The Napier Hospital and Health Services Report, the Tribunal found that until
adverse health disparities were resolved, the Crown had a Tiriti/ Treaty obligation
to prioritise Maaori health outcomes explicitly and to set specific goals for those
outcomes.” The Tiriti/ Treaty promise of Crown protection meant that ‘[w]here
adverse disparities in health status between Maaori and non-Maaori are persistent
and marked, the Crown is obliged to take appropriate measures on the basis of
need so as to minimise them over the long run*’ Similarly in Hauora, we said:

32. Waitangi Tribunal, Ko Aotearoa Teenei, vol 1, p 284

33. Ibid

34. Waitangi Tribunal, Hauora, p 29

35. Waitangi Tribunal, Napier Hospital, p 314

36. Waitangi Tribunal, Hauora, p 96

37. Waitangi Tribunal, Hautupua, p 22

38. Waitangi Tribunal, Tino Rangatiratanga me te Kaawanatanga, 3 vols (Lower Hutt: Legislation
Direct, 2023), vol 1, p70

39. Waitangi Tribunal, Napier Hospital, p 64

40. Ibid, p54
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The principle of active protection . . . requires the Crown to act, to the fullest extent
practicable, to achieve equitable health outcomes for Maaori. This includes ensuring
that it, its agents, and its Treaty partner are well-informed on the extent, and nature,
of both Maaori health outcomes and efforts to achieve Maaori health equity.”

Additionally, in Haumaru we found that the Crown must facilitate, and make
available to Maaori, health services designed to close inequitable gaps in health
outcomes, regardless of the cause of those inequities.*

Active protection means ensuring health services are culturally appropriate.
This extends to the incorporation and practice of tikanga Maaori in mainstream
health institutions.” In The Napier Hospital and Health Services Report, the
Tribunal said that the principle of active protection involves recognition of tikanga
as it is ‘essential for the delivery of effective health services to Maaori:** However,
as we found in Hauora, increasing devolution of health services, including to
Maaori providers, does not absolve the Crown of its Tiriti/ Treaty duties:

[t]he Crown’s responsibility for the health and wellbeing of Maaori cannot be diluted:
it does not matter whether the services are being provided by the Crown directly or by
a mix of publicly and privately owned organisations, as is the case in today’s primary
health care sector. The Crown cannot avoid its obligation to ensure Maaori rights
receive active protection by delegating functions to non-Crown entities.

Given the unique socio-economic inequities experienced by Maaori, a one-size-
fits-all approach to healthcare is unlikely to sufficiently provide active protection.
This was expressed in the Te Urewera report, when the Tribunal found that

[a] ‘one size fits all’ model tends in practice to suit the needs of the majority, who are
rarely the group in most need of help. Even when they can access mainstream aid and
services, minority groups such as Maaori have often found that what is being provided
simply does not work for them, or is so alienating that they prefer to disengage.**

Similarly, in Hauora we said that a healthcare framework that assumes the needs
of all patients are largely the same, and thus takes a one-size-fits-all approach,
undermines the recognition of tikanga Maaori, and may result in a failure to rec-
ognise and provide for the particular health needs of Maaori.”

41. Waitangi Tribunal, Hauora, p163

42. Waitangi Tribunal, Haumaru, p 43

43. Waitangi Tribunal, Hauora, p 31

44. Waitangi Tribunal, Napier Hospital, p57

45. Waitangi Tribunal, Hauora, p 31

46. Waitangi Tribunal, Te Urewera, vol 8, pp3776-3777
47. Waitangi Tribunal, Hauora, pp 31-32
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4.4 EQUITY
The principle of equity derives from article 3 of te Tiriti/ the Treaty, which granted
Maaori the rights of British subjects. In the context of the modern nation-State,
this means the rights of all other New Zealand citizens.* As the Tribunal noted
in Te Mana Whatu Ahuru: Report on Te Rohe Pootae Claims (2023), the kaawana-
tanga that the Crown acquired through te Tiriti/the Treaty imposed on it a duty
to treat Maaori equitably with other New Zealanders.*’ The Tribunal has for many
years stressed that in the context of the Tiriti/ Treaty partnership, this does not
necessarily mean ‘treating all groups exactly the same, where they have different
populations, interests, leadership structures, and preferences.” Rather, it is the
Crown’s duty to inform itself of inequity, and positively and proactively address
it. The principle of equity is especially important in this inquiry, as claimants
expressly sought recommendations that would improve health outcomes for taan-
gata whaikaha Maaori.”

In The Napier Hospital and Health Services Report, the Tribunal noted that
equity of health outcomes was ‘one of the expected benefits of the citizenship
granted by the Treaty’” For the Crown to ensure equitable outcomes for Maaori,
it must provide health services that Maaori actually need.” This should not be
controversial. In fact, in our Hauora report we found that an explicit, stand-alone
commitment to ‘[a]chieving health equity should be among the ultimate purposes
of any just health system.**

In The Napier Hospital and Health Services Report, the Tribunal found that the
Crown cannot be held unilaterally responsible for the causes of inequitable gaps
in health outcomes.” We acknowledge the complexity of factors that contribute to
the health status of both individuals and populations. However, we reiterate The
Napier Hospital and Health Services Report’s emphasis that the Crown maintains
overall responsibility as Tiriti/ Treaty partner to positively and actively promote
equity for Maaori through a range of State policies and services.”® Further, in our
Hauora report we said that where inequity exists, there is a heightened urgency of
action to address it:

Under an equity-focused health system, the depth of, or imminent threat posed by,
health inequity should heighten the urgency of action; the Crown’s Treaty obligations

48. Waitangi Tribunal, Kaainga Kore: The Stage One Report on the Housing Policy and Services
Kaupapa Inquiry on Maaori Homelessness (Lower Hutt: Legislation Direct, 2024), p9o

49. Waitangi Tribunal, Te Mana Whatu Ahuru: Report on Te Rohe Pootae Claims, 6 vols (Lower
Hutt: Legislation Direct, 2023), vol 1, p216

50. Waitangi Tribunal, Te Arawa Mandate Report: Te Wahanga Tuarua (Wellington: Legislation
Direct, 2005), p73

51. See, for example, submission 3.3.110, p17; submission 3.3.113, pp191-201; submission 3.3.117,
PP 31-34; submission 3.3.118, pp 60, 88, 427-428.

52. Waitangi Tribunal, Napier Hospital, p 64

53. Waitangi Tribunal, Hauora, p34

54. Ibid, p164

55. Waitangi Tribunal, Napier Hospital, p xxvii

56. Ibid, pp 61-64
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are heightened under similar conditions. The deeper the need, the more urgent and
substantial the targeted response should be.
As such, in order to be consistent with the Treaty principles of active protection
and equity, health equity needs to be an explicit aim of the health system.”

The principles of equity and active protection require the Crown to make every
reasonable effort to eliminate barriers to services that may contribute to inequit-
able health outcomes for Maaori.”® In The Napier Hospital and Health Services
Report, the Tribunal stated that ‘equal standards of care might still leave Maaori at
a disadvantage if they found it more difficult than other citizens to gain access to
the services provided’” That Tribunal also said that, if the Crown failed to reduce
access barriers over a prolonged period in the absence of countervailing factors, it
would commonly be inconsistent with the principle of equity.”

As we have mentioned, for the Crown to satisfy its Tiriti/ Treaty obligations,
it must actively inform itself of any inequity being experienced by Maaori.” This
means the Crown has a duty to focus specific attention on inequities and keep
itself informed about both Maaori health outcomes and efforts to achieve Maaori
health equity.” In Hauora, we found that when the Crown is performing this duty,
it is not solely up to the Crown to decide what will be measured and how it will
be reported. In other words, ‘the Crown cannot be the sole auditor of its own
performance’® Te Tiriti/the Treaty instead requires that Maaori be informed of
and involved in all aspects of this work. Furthermore, the Crown has a duty to
partner with Maaori in designing and providing health services for Maaori that
actively pursue equitable health outcomes. Failing to provide effective partner-
ship arrangements may constitute a breach of the principle of equity.** We said in
Hauora that the Crown may provide additional resources proportionate to address
inequities and this is particularly urgent when Maaori interests and rights arising
from te Tititi/the Treaty are under grave threat.”

4.5 OPTIONS

The principle of options arises from the Tiriti/ Treaty guarantees of Maaori tino
rangatiratanga under article 2 and the rights and privileges of citizenship under
article 3. As Tiriti/ Treaty partners, Maaori have the right to choose their social
and cultural path.®® Te Tiriti/the Treaty provided an option for Maaori ‘to develop

57. Waitangi Tribunal, Hauora, p 67

58. Ibid, p35

59. Waitangi Tribunal, Napier Hospital, p 62
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along customary lines and from a traditional base, or to assimilate into a new way’.
It also inferred a third option, ‘to walk in two worlds.” The Crown’s obligation,
however, is to protect Maaori in whatever option or combination of options they
choose.

The principle of options is jointly sustained by the principles of partnership,
active protection and equity.” The principle of options requires the Crown to
partner with and support adequately, particularly through resourcing, Maaori
health providers.” This obligation requires that Maaori are offered a genuine well-
supported choice. In other words, Maaori are able to exercise their right to choose
their own path on their own terms.” In The Napier Hospital and Health Services
Report, the Tribunal said partnership meant the Crown should be ‘empowering
Maaori to design and provide health services for Maaori’ (emphasis in original),”
consequently enhancing and strengthening the options Maaori have within the
healthcare system.

The principle of options obliges the Crown to actively protect the availability
of kaupapa Maaori solutions in the social sector, as well as mainstream services
in such a way that Maaori are not disadvantaged by their choice of either.”” In
Haumaru, we indicated:

the Crown is obliged to ensure all health services are provided in a culturally appro-
priate way that recognises and supports the expression of hauora Maaori models of
care.

The Crown has an active duty to ensure that both kaupapa Maaori and mainstream
health care service providers are guaranteed equal Treaty protection. The Crown is
responsible for ensuring Maaori are not disadvantaged by their choice of health ser-
vice, and any option which is offered should be well supported.”

The principle of options, similar to the principle of equity, requires both
mainstream and kaupapa Maaori health to be equitably maintained and made
available to Maaori.” In Hauora, we found that the Crown failed to implement
a system to allocate equitable establishment funding to Maaori organisations
seeking to become Maaori primary health organisations.” This disadvantaged
Maaori patients with high needs who were enrolled with these organisations, and
we judged the failure to implement a system to allocate equitable establishment
funding as inconsistent with the Tiriti/ Treaty principles of partnership, options,

67. Waitangi Tribunal, Report on the Muriwhenua Fishing Claim, p195
68. Waitangi Tribunal, Hauora, p 35

69. Ibid, p36; Waitangi Tribunal, Napier Hospital, pp 65, 170-171

70. Waitangi Tribunal, Hauora, p 36

71. Waitangi Tribunal, Napier Hospital, pxxvi

72. Waitangi Tribunal, Hauora, p 35

73. Waitangi Tribunal, Haumaru, p 44

74. Waitangi Tribunal, Hauora, p 36

75. Ibid, p28
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4.6
active protection and equity.”® This standard for compliance with the principle of
options applies equally in the current phase of our inquiry.

4.6 Goob GOVERNANCE

The principle of good governance, or good government, arises from the Crown’s
acquisition of kaawanatanga in article 1 of te Tiriti and is understood as the
Crownss right to govern.” However, this principle further provides that the Crown
act fairly and impartially towards Maaori, based on ‘the gift of governance to the
Crown’ by Maaori, whereby in return ‘Maaori would receive good governance and
laws and policies, as stated in Maori Development Corporation Report (1993).”°
Moreover, good governance requires the Crown to act within its own laws and
formulate sound policy.”

In Te Urewera, the Tribunal observed that the Crown must establish clear and
fair processes, the implementation of which must be subject to independent
scrutiny.” In Te Mana Whatu Ahuru, the Tribunal similarly found that the Crown
must ‘be accountable for its actions in relation to Maaori, and [therefore,] subject
to independent scrutiny’” Thus, good governance applies to both the development
of laws and policies and the Crown’s implementation thereof.

We have applied the principle of good governance in previous health inquir-
ies. In Hautupua, we found that good governance was breached, including by the
Crown’s failure to follow its own processes for the development and implementa-
tion of legislative reform and disestablishing Te Aka Whai Ora without a clear
alternative plan.” In Hauora, we found that good governance had been breached
by the Crown’s inadequate incorporation of te Tiriti/the Treaty in health legis-
lation and policies and by Te Puni Kookiri not carrying out its statutory duty to
monitor the health sector through agency reviews."

In the present inquiry, we consider the principle of good governance relevant;
in particular, its requirement that the Crown is accountable for its actions to

76. Ibid, p116

77. Waitangi Tribunal, Ko Aotearoa Teenei, p163; see also Waitangi Tribunal, Taku Reo Kura Taku
Reo Kahurangi: Te Rerenga i Mua i te Whakaputa - Pre-publication Version (Wellington: Waitangi
Tribunal, 2025), p52; Kei Ahotea te Aho Matua (Petone: Blue Star Group (New Zealand), 2025), p224;
Waitangi Tribunal, Hautupua, p19

78. Waitangi Tribunal, Maori Development Corporation Report (Wellington: Brooker’s Ltd, 1993),
pp 31-32; Waitangi Tribunal, He Maunga Rongo: Report on Central North Island Claims, Stage One,
4 vols (Wellington: Legislation Direct, 2008), vol 2, pp 428-429; Waitangi Tribunal, Taku Reo Kura,
Taku Reo Kahurangi, p 52; Waitangi Tribunal, Te Mana Whatu Ahuru, vol 1, p 216

79. Waitangi Tribunal, He Maunga Rongo, vol 2, p 429; Waitangi Tribunal, Taku Reo Kura, Taku
Reo Kahurangi, p 52; Waitangi Tribunal, Te Mana Whatu Ahuru, vol 1, p 216

80. Waitangi Tribunal, Te Urewera, vol 1, p243

81. Waitangi Tribunal, Te Mana Whatu Ahuru, vol 1, p 216; see also Waitangi Tribunal, Te Urewera,
vol 1, p243

82. Waitangi Tribunal, Hautupua, pp19, 59, 64

83. Waitangi Tribunal, Hauora, pp 97, 138. In Hauora, good governance was referred to as a duty
and discussed in the context of the principle of equity. We note that principles evolve over time and
in different contexts.
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Maaori and subject to independent scrutiny. Applying this principle in the context
of healthcare for taangata whaikaha Maaori, it follows that taangata whaikaha
Maaori must be able to hold the Crown to account and independently scrutinise
the performance of the health and disability system.

We now turn to our chapters that deal with pertinent issues in contention
between the Crown and claimants. In each chapter, we set out any relevant context
and then examine the evidence presented by claimants and the Crown, before set-
ting out our view on each issue in the Tribunal analysis sections. Finally, we detail
our findings on whether the principles of te Tiriti/the Treaty have been breached
and we consider the prejudice resulting from any Tiriti/ Treaty breaches identified.
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CHAPTER 5

APPROACHES TO DISABILITY

In the disability context, the ways in which disability is viewed influence how
health and disability services are planned and delivered. In section 2.2.2, Dr King
explained that models of disability express and reflect ‘prevailing ideologies that
have informed approaches of broader society toward people with lived experi-
ence of disability’’ For over a century, mainstream models of disability have
shaped and continue to shape the design and operation of the disability system in
Aotearoa New Zealand. The various approaches over time have had a bearing on
whether people were entitled to services. For example, conceptual models of dis-
ability influence disability definitions and eligibility criteria for disability services
employed by the Crown. It is, therefore, important for us to assess the Crown’s
current approach to disability, as it ultimately shapes the services that are delivered
and how taangata whaikaha Maaori interact with the disability system.

Claimants argued that mainstream approaches to disability, namely the medical
and social approaches, do not sufficiently meet the needs of taangata whaikaha
Maaori.” Claimants submitted that these mainstream approaches, which have
shaped the health and disability system in Aotearoa New Zealand, have contrib-
uted to the failure to achieve health equity.’ The claimants submitted that the
Crown’s current approach to disability does not and cannot fully address the issues
and barriers experienced by taangata whaikaha Maaori who, in their view, require
a Maaori approach to disability.*

In chapter 2, we discussed the medical, social and Maaori conceptual models
of disability, which have informed how society views and treats disabled people
in Aotearoa New Zealand. In this chapter, we start with a recap of these models.
We then investigate the extent to which the medical approach to disability has
influenced the current disability system.” Then we ask how the medical approach
to disability influenced the use of seclusion and restraint. Next, we ask whether
the social approach, which dominates today is adequate for taangata whaikaha
Maaori, after which we assess the disability system’s engagement with Maaori
approaches to disability. Finally, we assess whether the current service models for

1. Document B22, p11

2. Submission 3.3.120, p 21

3. Ibid, pp21-22. The Maaori Disabled Claim used the term ‘Whaanau Hauaa Maaori’ to refer to
Maaori living with disability.

4. Ibid, p22

5. We consider and respond to the questions and issues posed in section 4 of the Tribunal state-
ment of issues (statement of issues 1.4.2).
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disability support are compliant with Tiriti/ Treaty principles and consider preju-
dice resulting from any identified Tiriti/ Treaty breaches.

5.1 THREE APPROACHES TO DISABILITY IN AOTEAROA NEW ZEALAND

This section discusses three approaches to disability, as represented by the
Western ‘medical’ and ‘social’ approaches as well as Maaori approaches that have
been present within the sector since at least the late 1980s. These three approaches
also encompass additional specialised approaches, such as the charity, expert
and rehabilitation approaches that draw on the medical approach and the rights-
based, customer/empowering and social-adapted approach that draws on the
social approach.® Next, for ease of reference, we summarise the three approaches
introduced in chapter 2.

5.1.1 The medical approach to disability

The medical approach has historically viewed disability as a health problem to be
treated through medical intervention.” A medical approach to disability became
dominant in Western society during the late nineteenth and early twentieth cen-
tury.® This approach can involve the diagnosis, categorisation and, at times, insti-
tutionalisation of those deemed unfit or unable to participate effectively - either
temporarily or permanently — within society because of their disability.

We noted previously that the medical approach is associated with a high degree
of State involvement in the lives of disabled people. We also acknowledged the
central role that doctors and medical professionals have historically played within
this paradigm, as gatekeepers to information and resources. For close to 50 years,
the medical approach has attracted criticism on a number of fronts. It has been
perceived as controlling, stigmatising and oppressive. In the opinion of Dr King,
the medical approach is inherently ‘deficit-focused’ and ‘paternalistic’’

5.1.2 The social approach to disability

The social approach to disability is associated with a movement away from the
medical approach and institutionalisation, which gained momentum during the
late 1970s and early 1980s. The social approach shifted away from focusing solely
on an individual’s pathology, or diagnosed problem, and conceptualised disability
as a socially produced phenomenon.” In the late twentieth century, the ideas
behind the social approach would have a large influence on official responses to
disability in Aotearoa New Zealand, eventually leading to the development in 2001

6. Document B22, pp11-17

7. Ibid, p13

8. See David T Wasserman and Adam Steven Cureton, eds, The Oxford Handbook of Philosophy
and Disability (New York: Oxford University Press, 2018), pxxiv; David L Braddock and Susan
L. Parrish, ‘An Institutional History of Disability, in Handbook of Disability Studies, ed Katherine
Delores Seelman, Gary L Albrecht and Michael Bury (United States: sAGE Publications, 2001), p11.

9. Document B22, pp13-14

10. Ibid, pp13, 15-16
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of a national disability strategy explicitly promoting this approach. The movement
away from institutionalisation and towards a social response occurred in parallel
with the development of Maaori-centred approaches to disability - though, as we
shall discuss, these are quite different.

5.1.3 Maaori approaches to disability

During the 1980s, a number of Maaori health experts drove systemic reform by
offering alternative approaches to disability. Although these approaches appeared
‘new, they in fact drew from deep currents of thought and cultural practice within
te ao Maaori. In 1982, Maaori health expert and leader Sir Mason Durie presented
an influential model that is still relevant today, namely: Te Whare Tapa Whaa.
The Durie model employs the architectural metaphor of the whare and its con-
stituent parts to represent the interconnected components of wellbeing (physical,
whaanau-relational, spiritual and mental). A fifth realm of wellbeing related to
whenua would be added to the model during the 1990s. In chapter 2, we also dis-
cussed influential approaches developed around the same time by Dr Rangimarie
Rose Pere and Dr Manuka Henare. While not uniform, these approaches shared a
focus on holistic wellbeing and were grounded in a te ao Maaori worldview that
marked them as distinct from both the medical and social approaches.

5.2 How HAs THE MEDICAL APPROACH TO DISABILITY INFLUENCED THE
DISABILITY SYSTEM?

As we have discussed earlier, the medical approach has historically underpinned
the structure and delivery of disability services in Aotearoa New Zealand. This
approach frames disability as an individual deficit and a health problem to be
treated through medical intervention, leading to practices that focus on diagnosis,
categorisation and, at times, institutionalisation.” As a result, services under this
approach are targeted towards categorising impairments to determine eligibility
for support. Throughout this inquiry, the Crown submitted that it was actively
engaged in a shift away from the medical model of disability through system trans-
formation.” However, the claimants submitted that while the Crown may aspire
to apply social models of disability, the current disability system is still heavily
influenced by the medical approach, specifically through definitions of disability
and eligibility for disability services.”

5.2.1 Claimant positions
Claimants submitted that ‘the Crown purports to adhere to social and rights-
based models of disability, yet it adheres to a medical model of disability when

creating and applying eligibility criteria for pss’* Claimants argued that the

11. Ibid, p13

12. Submission 3.3.138(a), p2

13. Submission 3.3.118, p 62; submission 3.3.120, p 22; submission 3.3.121, p10
14. Submission 3.3.118, p 62
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medical approach remains central to the current eligibility processes to access
pss.” They stated that eligibility to access disability supports continues to rely
heavily on impairment-based assessments and formal diagnoses made by health
professionals. They further stated that health professionals assess eligibility based
on criteria that focus on deficit. As a result, these health professionals frame dis-
ability as a sickness or medical condition, and not as barriers that exist in society."
This is evident in the requirements for access to disability supports such as income
support, housing assistance, transport and vehicle modifications, carer support
and equipment.” Claimant counsel emphasised that this was confirmed by Dwina
Dickinson, Group General Manager for System Performance and Improvement at
MsD, who stated that doctors’ evidence is often the primary basis for determining
work capacity.”

Claimants argued a reliance on medical assessments has created barriers to
equitable access for taangata whaikaha Maaori. Claimants posited ‘the Medical
Model’s over-reliance on medical practitioner assessment is uniquely dubious for
invisible disabilities where an “objective” assessment is questionable, such as epi-
lepsy.” These assessments, they argued, tend to focus on clinical diagnoses rather
than broader social or cultural contexts. As a result, the supports provided may
not align with the actual needs of taangata whaikaha Maaori.” In closing submis-
sions, claimant counsel pointed to Dr King’s evidence on the evolution of disability
approaches and stated that, in Dr King’s view, the Ministry of Health’s definition of
disability continues to be grounded in a medical approach and an expert profes-
sional paradigm, rather than one based on rights and self-determination.”

Claimants also shared the experience of being assessed under the medical
approach. For instance, Denise Egen gave evidence that her experiences with
health professionals felt one-sided and disempowering. She described a dynamic
where her own views about her condition and treatment were disregarded and
where medical professionals were ‘close minded, condescending and lacking in
respect.”” Her evidence reflected the claimants’ broader concern that the current
system fails to meaningfully engage with the perspectives of taangata whaikaha
Maaori and their whaanau due to a lack of cultural capability.

In contrast to the medical approach, the social approach focuses on empower-
ing disabled people and taangata whaikaha Maaori to meaningfully participate in
their health decisions and wider society. By moving away from generic models of
care under the medical approach and shifting focus to a deficit in society (rather
than in the individual), services can be designed that are person-centred. The
social approach also recognises that health outcomes are influenced by numerous

15. Ibid, p71

16. Ibid, p78

17. Ibid, pp77-78

18. Ibid, p78

19. Ibid, pp 81-82

20. Ibid, p78

21. Ibid, pp71-72; transcript 4.1.12, pp30-31
22. Document K2, p 4
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factors such as housing, employment and education. The social approach addresses
the interconnected needs of disabled people and taangata whaikaha Maaori by
addressing barriers to full participation in society and has the potential to lead to
better health outcomes.

5.2.2 The Crown’s position

In response, the Crown stated that system transformation in Aotearoa New
Zealand occurred alongside an international shift in understandings of disability.
This resulted in changes in supports offered, particularly the expansion of eligibil-
ity criteria for disability supports. However, the Crown also acknowledged that
this was often on an impairment basis, rather than through a social approach to
disability.” Ms Tesoriero agreed with the claimants that eligibility for pss cur-
rently relies on the medical model of disability:

While the current eligibility policy is not intended to require a diagnosis for a per-
son to access DsS, a persons diagnosis is a factor in determining eligibility alongside
the assessment of whether their impairment limits their ability to function indepen-
dently. This, in combination with the roles of other government agencies to fund sup-
port for some groups, means current Dss settings often reflect the medical model of
disability which focuses on diagnoses.**

In 2014, the New Zealand Autism Spectrum Disorder Living Guideline Group
advised that the New Zealand Autism Spectrum Guideline, created in 2008,
should be revised to be in line with the fifth edition of the international Diagnostic
and Statistical Manual of Mental Disorders (DsM-5).” The psM-5 was published
by the American Psychiatric Association in May 2013 and changed the diagnostic
criteria for Autism Spectrum Disorder internationally, as well as in Aotearoa New
Zealand.” This example shows the Crown changed eligibility criteria for disability
supports, not in response to Maaori support for other models, but rather in line
with international trends.

Within the context of setting eligibility for Dss, the Ministry of Health focused
on ‘reduced functionality’ and set a time threshold. The Ministry defined disability
as ‘a physical, intellectual or sensory disability (or a combination of these) that

23. Submission 3.3.138(a), p17

24. Document L14, p30

25. INSIGHT Research, Guideline Supplementary Paper - New Zealand Autism Spectrum
Disorder Guideline, supplementary paper on implications of DsM-5 for the diagnosis of Asp
‘https://view.officeapps.live.com/op/view.aspx ?src=https%3A%2F%2Fwww.whaikaha.govt.
nz%2Fassets%2F Autism-Guideline%2F Supplementary-Papers%2rdsm-5-implications-for-diagnosis.
docx&wdOrigin=BROWSELINK, accessed 5 September 2025, p 59

26. The previous version of the manual distinguished conditions as separate subtypes including
autistic disorder, Asperger’s disorder (Asperger syndrome) and pervasive developmental disorder not
otherwise specified (PDD-NOs). However the new version (DsM-5) subsumes these conditions under
a single diagnosis of autism spectrum disorder (asD).
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is likely to continue for a minimum of six months and result in a reduction of
independent function to the extent that ongoing support is required’”

Whaikaha adopted similar criteria, requiring ongoing support needs arising
from impairments expected to last at least six months. Ben O’Meara, Deputy Chief
Executive, Policy, Strategy and Partnerships at Whaikaha acknowledged that
‘[slince the mid-1990s, the provision of disability support . . . has been guided
by the purpose of supporting disabled people by responding to their functional
needs’”

Other agencies also apply medicalised definitions that reflect the medical
approach to disability. The then puss Health of Older People funding stream,
now administered by Te Whatu Ora, was contingent on assessed long-term loss of
function or frailty.”” Work and Income require permanent and severe restrictions
in the ability to work for people to access Supported Living Payments.” Eligibility
requires either a person’s ability to work being permanently and severely restricted
because of a health condition, injury or disability or total blindness. A person
must have either a condition affecting their capacity to work for more than two
years or a life expectancy of less than two years and be unable to regularly work 15
hours or more a week.”

The Crown argued it is committed to moving away from the medical model to
the social model of disability. Ms Tesoriero noted that in February 2023, Whaikaha
asked the Minister of Disability Issues to agree to a medium-term review of
eligibility for pss.” She stated the review would present ‘an opportunity to con-
sider the gaps in eligibility for currently funded supports for taangata whaikaha
Maaori and disabled people - both for supports funded by Whaikaha and across
government.” Ms Tesoriero stated: ‘Whaikaha is engaging with disabled people,
taangata whaikaha Maaori me oo raatou whaanau and community groups that
represent people not currently eligible for bss, as we progress this scoping work.
An advisory group for the work has been established”* However, as of 28 June
2024, eligibility for pss remained largely as they were originally established in

1994.”

5.2.3 Tribunal analysis

The claimants and the Crown agree broadly that the medical approach has signifi-
cantly influenced the development of the current disability system. Although the
Crown submitted that it was shifting away from the medical model through sys-
tem transformation, it has acknowledged its approach to disability has historically

27. Document L26, p1194

28. Document 12, p9

29. Document B22, pp142-143
30. Document o1, pp [755]-[758]
31. Ibid, pp[755]-[758]

32. Document L14, p31

33. Ibid, ps

34. Ibid, p31

35. Document N16, p10
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been based on the medical model of disability. This influence is evident in the
systemy’s historical reliance on institutionalisation. Adri Isbister, Deputy Director
General Disability at the Ministry of Health, noted that aspects of the medical
model remain present today, for example, in services delivered through hospital-
style institutions and by health professionals.*

The medical approach and the Crown’s support for institutionalisation evidently
have led to negative consequences for taangata whaikaha Maaori. The Royal
Commission of Inquiry into Abuse in State Care and in the Care of Faith-based
Institutions found that institutionalisation embedded discrimination against taan-
gata whaikaha Maaori. For example, the report said:

Overall, the State’s preference for institutionalising Deaf and disabled people
occurred within the context of colonisation and societal ideologies, including ableism,
disablism, racism, eugenics-based thinking and individualism. Prior to colonisation,
separation of children, young people and adults from their whaanau and placing them
in institutions would have been considered contrary to tikanga. These discriminatory
attitudes were embedded in policies and practices of the State.”

Dr King picked up this criticism in her report, noting that ‘[tlhe Crown’s
approach to disability issues has been reductionist and ableist, often employing the
same strategies of segregation, suppression and paternalism that characterise the
Crown’s approach to Maaori.* Dr King further stated:

Services that have been available to Maaori with lived experience of disability have
generally been Paakehaa-centric, and conflicted with Maaori worldviews of health
and well-being. Paakehaa-centric approaches have also included segregation and
removal of Maaori with lived experiences of disability from their whaanau, assimila-
tion of Maaori through the suppression of cultural practices, and attempts to insti-
tute processes in order to systemically eliminate ‘undesirables’ on the basis of policies
underpinned by eugenics ideologies.”

Dr King concluded that since the 1840s, the Crown has failed to uphold the right
of Maaori to self-determination in the design and delivery of health and disability
services.* This systemic marginalisation, Dr King found, inhibited the develop-
ment of Maaori-led approaches to disability support and remains unresolved in
the current health and disability system.*"

The medical approach continues to influence the current disability system. Such
influence is particularly evident in the way Dss eligibility criteria are designed
and applied, based on clinical assessments and diagnostic thresholds. We agree

36. Document B33, p 43

37. Document N12(a), p335
38. Document B22, p131
39. Ibid

40. Ibid, p132

41. Transcript 4.1.12, p114
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with the claimants that although the Crown purports to adopt social models of
disability, it has typically applied medicalised frameworks when determining eligi-
bility for pss. We note that the Crown did indicate its intention to transform pss
eligibility, however, we saw little evidence of this in practice. Thus, if the Crown
maintains the medical approach in determining eligibility for pss, taangata whai-
kaha Maaori will continue to experience prejudice.

5.3 How HAs THE MEDICAL APPROACH TO DISABILITY INFLUENCED THE
USE OF SECLUSION AND RESTRAINT?

The use of seclusion and restraint in health and disability services is rooted in the
medical approach, which as noted above historically viewed disability as a health
problem to be treated through medical intervention. Restraint is defined in Ngaa
Paerewa Health and Disability Services Standard, the national standard for health
and disability services in Aotearoa New Zealand, as ‘[t]he use of any intervention
by a service provider that limits a person’s normal freedom of movement. Where
restraint is consented to by a third party, it is always restraint’** Seclusion is seen as
the most restrictive form of environmental restraint. It is defined in Ngaa Paerewa
as ‘[a] type of restraint where a person is placed alone in a room or area, at any
time and for any duration, from which they cannot freely exit’* Seclusion is only
permitted under the Intellectual Disability (Compulsory Care and Rehabilitation)
Act 2003 and the Mental Health (Compulsory Assessment and Treatment) Act

1992.

5.3.1 Claimant positions

Claimants argued that Maaori are secluded at disproportionate rates within the
disability and health system compared with non-Maaori. The Ngaati Kaapoo
(Tibble) Claim submitted ‘[t]he Crown has failed to adequately address inequities
in seclusion rates as between Maaori (including taangata whaikaha Maaori) and
non-Maaori in care, which generally see Maaori secluded at disproportionate rates
when compared with non-Maaori’** Claimants noted that the use of seclusion
and restraint is widely recognised as having negative consequences on people’s
freedom and wellbeing. Claimants submitted that the Ministry of Health accepts
that the use of seclusion should be used only in circumstances where there is an
imminent risk of danger.”

5.3.2 The Crown’s position

The Crown’s evidence described a shift towards reducing seclusion and restraint
through the Zero Seclusion: Safety and Dignity for All initiative launched by the
Health Quality and Safety Commission in 2019. This programme, part of a five-year

42. Document 120, p169

43. Ibid, p170

44. Submission 3.3.113(a), p29
45. Submission 3.3.113, p 93
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mental health and addiction strategy, prioritised the removal of seclusion prac-
tices. Its goal was to reduce seclusion rates in adult mental health inpatient units
to five per cent or lower in participating districts by December 2023.* Although
the data held by the Crown do not distinguish between individuals secluded due
to mental illness and those secluded due to disability, evidence shows that Maaori
are, overall, more likely to be subjected to seclusion than non-Maaori.”

Crown evidence outlined a range of policies and initiatives aimed at reducing
seclusion, minimising harm associated with restraint and improving monitoring
and reporting practices to ensure transparency and accountability in their use.*
These programmes reflect a broader shift by the Crown away from the medical
model towards a social model that seeks to uphold the autonomy of disabled
people and taangata whaikaha Maaori. The Crown outlined that the Ngaa Paerewa
Health and Disability Services Standard

includes specific criteria relating to seclusion and restraint. The standard represents
mandatory minimum standards for health and disability providers and was produced
in partnership with Te Apaarangi: Maaori Partnership Alliance, and the development
included significant engagement with users of disability services.*

The Crown also stated that the Ngaa Paerewa criteria also focus on the use of
culturally appropriate approaches and inclusion of taangata whaikaha Maaori and
‘lived experience voices’”

In response to inequities in seclusion use for Maaori, the Zero Seclusion Project
developed a measurement framework that can track inequity between population
groups over time. As Dr Martin Thomas, Medical Director and Executive Lead,
Quality Systems at the Health Quality and Safety Commission stated, ‘[d]ata from
the New Zealand Ministry of Health mental health dataset, and the Programme
for the Integration of Mental Health Data, has enabled the programme to focus on
a bicultural approach to reduce Maaori inequity in seclusion rates.” He described
how consideration was given to Te Tiriti o Waitangi and the provision of culturally
appropriate approaches for services. He stated ‘[t]he use of co-design and quality
improvement methodology has assisted in understanding that approaches ben-
efiting Maaori supports improved outcomes for all. Implementation of these has
supported further improvements.” His evidence also outlined a reduction in rates
of seclusion measured between August 2019 and May 2023.”

46. Document L11, p2

47. Document L8, pp18-21

48. Document L22

49. Submission 3.3.118(a), p93

50. Ibid, p94

51. Document 111, p2

52. Ibid. Co-design was defined as ‘the involvement of people in the design of health-related pro-
cesses, services, information, models of care, strategies, environments and policies that impact them’.

53. Ibid, p1

69



633 HAUWHAIKAHA

5.3.3 Tribunal analysis

Changes in the Crown’s policy and in the use of seclusion and restraint show genu-
ine progress in shifting away from the medical approach to disability. The Tribunal
acknowledges initiatives such as the Zero Seclusion: Safety and Dignity for All
programme and the 2023 guidelines aimed at reducing and eliminating seclusion
and restraint. These programmes reflect the growing recognition of the harms
caused by institutional practices historically rooted in the medical approach. The
emphasis on upholding the autonomy of taangata whaikaha Maaori and disabled
people reflects a shift towards the social approach.

Crown evidence showed a reduction in overall rates of seclusion between
August 2019 and May 2023, based on data collected as part of the Zero Seclusion
project.’* Dr King also noted that the Ministry of Health reported a ‘decrease in
the total number of people secluded, and the total number of seclusion hours in
adult patient services since 2007, and following the introduction of the national
seclusion reduction policy in 2009’”

However, in an analysis of trends in the use of seclusion in the health and
disability system over a period between 2008-2017, Dr King concluded that the
available data overall indicate ‘the significant inequities in the rates of secluded
Maaori compared with non Maaori have increased over time’ and this has con-
tinued following 2009, when a seclusion reduction policy was first introduced.”
During our inquiry period, while there was a reduction in overall rates of seclu-
sion, we understand Maaori are still secluded at disproportionate rates compared
with non-Maaori.

We are encouraged by the Crown’s current initiatives to reduce the known
inequities in seclusion for Maaori, such as the Zero Seclusion project. However,
we are aware there is significant further work needed to close the equity gap and
encourage the Crown to work with taangata whaikaha Maaori in partnership to
address the inequities in seclusion for Maaori

5.4 IS THE SOCIAL APPROACH TO DISABILITY ADEQUATE FOR TAANGATA
WHAIKAHA MAAORI?

As discussed, the social approach to disability treats disability as the result of a
deficiency in society. While much of the Crown’s evidence focused on how it was
shifting from a medical approach to a social approach, the claimants contended
that while the Crown has formally adopted the social approach to disability, little
has been put into practice within the disability system.” Moreover, both are main-
stream models of disability and do not adequately address the issues and barriers

54. Ibid, p4

55. Document B22, p223
56. Ibid, p234

57. Submission 3.3.120, p22
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experienced by taangata whaikaha Maaori who, in their view, require a Maaori
approach to disability.” We consider the parties’ positions next.

5.4.1 Claimant positions

While the social model is more aligned with te ao Maaori models of disability,
claimants argued that both mainstream models of disability, the medical and
social models, do not necessarily work for taangata whaikaha Maaori.”” Claimants
submitted that these mainstream approaches have shaped the health and disability
system in Aotearoa New Zealand and, as a result, contributed to persistent dispari-
ties and the failure to achieve health equity.”

The Crown’s application of the social approach has further been criticised for its
emphasis on individual empowerment and the impact of disability on individuals,
‘which may be contrary to the collective social and relational customs and prac-
tices, such as that of indigenous groups like Maaori.” The claimants submitted
that the social approach to disability does not and cannot fully address the issues
and barriers experienced by taangata whaikaha Maaori who require an indigen-
ous model of disability.” Dr Hickey, a claimant in this inquiry, observed that the
social model does not adequately align with Maaori worldviews. Dr Hickey stated
it focuses ‘predominantly on individuals and their experiences of disability. Such
approaches do not account for Indigenous worldviews that are holistic in nature
and based on the importance of consequent relationships and collective responsi-
bilities and obligations to others.”

Claimants also challenged the Crown’s practical implementation of the social
approach, stating that despite its formal adoption, little evidence exists of mean-
ingful change in the disability system.** They further criticised the rollout of the
Enabling Good Lives (EGL) approach, arguing that national implementation has
been slow and limited.” Claimants noted that it has been over a decade since the
approach was developed and yet there are still only three sites, which were the
original pilot sites for EGL: Christchurch, Waikato and MidCentral.”* We discuss
the EGL approach next.

58. Ibid

59. Ibid, p21

60. Ibid, pp21-22. The Maaori Disabled Claim used the term ‘Whaanau Hauaa Maaori’ to refer to
Maaori living with disability.

61. Ibid, p22

62. Ibid

63. Document 116(b), p 404

64. Submission 3.3.120, p22

65. Ibid, p34

66. Ibid; see also Disability Support Services ‘Learn about Enabling Good Lives, Disability Support
Services, https://www.disabilitysupport.govt.nz/disabled-people/learn-about-enabling-good-lives,
last modified 25 October 2024
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5.4.2 The Crown’s position

In the Crown’s closing submissions, it stated that the shift from the medical model
to the social model is the broader context under which the disability inquiry sits.”
It recognised that one of the key challenges in implementing the social approach is
rethinking the way supports are provided, many of which are still based on eligi-
bility criteria that reflect a medical approach to disability.” The Crown submitted
that the shift in understanding from a medical model to social model represents
a significant wave of change.” The Crown further stated, ‘the arc of moving from
institutions to the community, from a medical model to a social model, from indi-
vidualised environments through to empowering space for whaanau models, is
indeed a long one’” The Crown provided evidence of steps it has taken to adopt a
social approach within the disability system, which we will outline next.

As part of its evidence, the Crown pointed to steps it has taken to adopt a social
model approach. Ms Isbister noted that the shift in understanding of disability led
to changes in Government supports, particularly the process of deinstitutionali-
sation and moving care into community-based supports, which signalled a shift
toward greater autonomy and personalised disability services.”" She also discussed
the expansion of eligibility criteria for disability services as a result of health
reforms in the mid-1990s. However, she noted that eligibility for support services
was still assessed on an impairment basis rather than through a welfare or social
approach.

Ms Isbister observed that globally and in Aotearoa New Zealand, the under-
standing of disability had evolved since the 1990s to adopt the social approach
to disability, resulting in the 2001 New Zealand Disability Strategy (Nzps).”” This
strategy adopted a social approach:

Disability is not something individuals have. What individuals have are impair-
ments. They may be physical, sensory, neurological, psychiatric, intellectual or other
impairments. Disability is the process which happens when one group of people cre-
ate barriers by designing a world only for their way of living, taking no account of the
impairments other people have.”

The strategy acknowledged Aotearoa New Zealand as a disabling society,
‘designed and built by non-disabled people for non-disabled users It recognised
the importance of dismantling societal barriers and ensuring ‘full participation’
for disabled people, adopting a social model of disability that acknowledged that
disability ‘relates to the interaction between the person with the impairment and

67. Submission 3.3.138(a), p2
68. Ibid

69. Ibid

7o. Ibid, p1y

71. Document B33, p 44

72. Ibid, p43
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the environment’™* The current NzDs, NZDS 20162026, states ‘[n]on-disabling is
about removing the barriers in society that disable people with impairments.” A
person’s experience of available services will differ, based on geographic location,
surrounding societal attitudes and overall context.”®

Ms Isbister’s evidence also noted the reforms increased significant disability
provider growth and development. Kaupapa Maaori health services also devel-
oped in response to the ‘then well-known health inequalities and poor outcomes
of Maaori’”’ In the late 1990s, the Maaori Provider Development Scheme (MPDS)
supported building Maaori service provider capacity and capability, continu-
ing the momentum of kaupapa Maaori service development.”® Ms Isbister also
referred to the substantial expansion in support provided in people’s homes with
significant increases in support for activities around the home.”

Mr O’Meara highlighted the introduction of Individualised Funding (1F) in the
late 1990s and Supported Independent Living (SIL) in 2001 as key developments
which addressed concerns raised by the disability community.* 1¥ allows taangata
whaikaha Maaori and other disabled people to manage their allocated funding,
thereby increasing autonomy and flexibility. siL provides assistance for people
to live in their own homes and participate meaningfully in their communities.”
According to Mr O’Meara, the growing uptake of 1F among taangata whaikaha
Maaori reflected their desire for greater choice and self-determination in how
their support needs are met.*

Between 2006 and 2008, a Select Committee inquiry led to the Ministry of
Health developing a ‘New Model’ for disability support. This model was influ-
enced by Western Australia’s Local Area Coordination approach, where coordi-
nators worked closely with disabled people and their families in a holistic way.”
The model aimed to strengthen cross-Government collaboration in the disability
sector, recognise the importance of support from whaanau, communities and
mainstream services and give taangata whaikaha Maaori and disabled people
more choice and control, mainly by expanding access to 1F and making contracted
supports more flexible.*

Mr O’Meara also stated that the EGL approach was established in response to
the concerns the disability community raised. As mentioned in section 2.5.1, in

74. Ibid, pp136, 138

75. Ibid, p175

76. Ibid, p176

77. Document B33, p 45

78. Ibid

79. Ibid

80. Document 12, p6. These criticisms included that the disability support system unfairly
restricted the options and control disabled people could have over their lives and supports they
received with particular concerns around the deinstitutionalisation process, ‘which resulted in many
residents moving to residential care, which many people regard as mini-institutions’.
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2011, the EGL approach was established by an independent working group from
the disabled community. The working group developed the EGL approach with the
intent of increasing choice and control for disabled people, based on 10 principles
that ‘should drive government support for disabled people.* The working group
proposed that the centre-based model for disability support be incrementally
replaced with facilitation-based support, that is, disability support that would
facilitate disabled people to participate in everyday community life. This facilita-
tion-based model proposed providing individualised and flexible funding from
various Government agencies, emphasising participation in mainstream activities
rather than separate, specialised services.*

Crown evidence outlined how the EGL approach was a significant way the
disability system was being transformed towards the social approach. Shaun
McMaster, the Policy Manager in the Disability, Seniors and International Policy
Group at MsD, stated in his evidence:

The expansion of EGL has gained momentum over the past decade and is now often
referred to as disability support system transformation as it seeks major changes to
the way government works with and supports disabled people, to ensure that disabled
people have choice and control over their own lives.”

The Cabinet Paper outlining the Disability System Transformation, prepared by
the Office of the Minister for Disability Issues, recognised disability was increas-
ingly seen as a social construct that emphasised the rights of individuals.” It also
recognised the disability system at the time presented barriers for many disabled
people and whaanau in achieving ordinary life outcomes. The paper noted:

Over the last decade, successive governments have made a series of key decisions
to progress Disability System Transformation. . . . To date, the main focus has been on
transforming the operating model for pss, currently provided by mon [Ministry of
Health], to align better with the EGL approach.”

It also proposed establishing a dedicated disability ministry, which became
Whaikaha - Ministry of Disabled People.”” A responsibility of the new Ministry
would be delivering pss, including transforming pss in line with the EGL
approach. The Cabinet paper that proposed this change further stated:

8s5. Ibid, p23; doc L26, p1155. The 10 principles are: self-determination - tino rangatiratanga;
whole of life; ordinary life outcomes; mana enhancing; mainstream is the default; kotahitanga tatou
- whanaungatanga; manaakitanga - community building; simplicity; timatanga (beginning early);
and flexibility.

86. Document 126, p1152

87. Document c21, p7

88. Document c21(a), p 49

89. Ibid, pso

9o. Ibid, p47
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A disability-focused Ministry would enable a shift away from a medicalised and
deficit-based model of disability towards a framework that encompasses and enables
a whole-of-life and strengths-based approach. This would strongly support an EGL
approach across a range of supports and services for all disabled people and embed
the principles of self-determination and choice and control.”

On 15 February 2017 the Cabinet Social Policy Committee approved the
expansion of EGL from localised trials to larger regional initiatives,”” and on 29
September 2021 the Cabinet Social Wellbeing Committee decided to expand
the implementation of the EGL approach to disability support nationally. When
Whaikaha was established on 1 July 2022, it took over responsibility for imple-
menting the EGL approach to Dss nationally.”

5.4.3 Tribunal analysis

While we acknowledge the Crown has made progress in adopting a social
approach to disability, evidence shows that progress remains limited. The Crown
itself has recognised that although the social model aligns more closely with te
a0 Maaori than the medical model, it does not fit perfectly.’* This acknowledge-
ment reflects that mainstream approaches, whether medical or social, were not
informed by taangata whaikaha Maaori worldviews or experiences.

Researchers Mr Kaiwai and Dr Allport quoted a participant who was inter-
viewed for their report: “We don't fit the current model of disability . . . whether it’s
the medical model or the social model. All of them are deficit models. Whether it’s
deficit against the environment, or deficit with the individual’”

This perspective challenges the suitability of the dominant approaches currently
influencing disability policy in Aotearoa New Zealand. Even the social model,
while it shifts focus away from individual pathology, continues to frame disability
as a deficit within the individual’s interaction with their environment. It does not
reflect Maaori understandings of disability as collective nor rooted in community
obligations.

Claimants highlighted that the EGL approach, a significant way the Crown
purported to have transformed the disability system towards the social approach,
tell short of providing a culturally affirming disability support system for taangata
whaikaha Maaori. As discussed in section 2.5.1, the EGL approach was developed
in response to widespread dissatisfaction with the existing disability system and
represents a meaningful step towards person-directed supports. During an evalu-
ation of the implementation of the EGL trial, Mana Whaikaha, interviews were

91. Ibid, ps1

92. Document L26, p1166

93. Ibid, pp318-319, see also p23

94. Document L21, p18

95. Document B23, pyo. Interviews were conducted with Maaori living with disabilities, their
whaanau, Maaori disability service providers, Crown agents and academic and professional experts
working within the field of disability.
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conducted with around 123 participants.”® While many participants strongly sup-
ported the EGL trials, Maaori participants reported mixed experiences. While the
new system was better, they said, many also said it was not mana-enhancing and
lacked a te ao Maaori worldview. Moreover, many were unsatisfied with the level
of engagement they had in the design of the prototype. Maaori participants also
found the new system did not consider what was important to them. While EGL
offered promise, for many Maaori it still fell short of providing a culturally affirm-
ing, self-determined disability support system.” As discussed in section 3.2.2, the
national expansion of EGL has been paused indefinitely by the Crown, further
undermining the EGL approach.”®

Without explicit application of Maaori models of disability and genuine power-
sharing in policy design, transformation will continue to fall short of meeting the
needs and aspirations of taangata whaikaha Maaori. While the social approach to
disability challenges the inherent paternalism of the medical approach by shifting
focus from an individual’s pathology to societal and environmental barriers, the
social approach remains deficit-focused. Thus, while the social approach has the
potential to incorporate Maaori worldviews, the Crown’s application of the model
neither reflects nor takes account of the lived experiences or unique identities
of taangata whaikaha Maaori. Furthermore, the Crown’s refusal to incorporate
Maaori approaches leads to tokenistic approaches. The Crown’s application of the
social approach therefore benefits those whose culture aligns with Western frame-
works, while it places Maaori at a disadvantage, resulting in disparate outcomes.

5.5 DOES THE DISABILITY SYSTEM ADEQUATELY ENGAGE WITH MAAORI
APPROACHES TO DISABILITY?

Within a Maaori worldview, disability is not perceived as an individual condition,
but as an issue of social, spiritual and environmental significance for the commu-
nity.”” This collectivist approach can be contrasted with Western disability frame-
works, which primarily focus on an individual context."”® Claimants argued that
dominant disability models, medical and social, do not meet the needs of taangata
whaikaha Maaori and that Maaori approaches to disability must be embedded in
the system to reflect collective and culturally grounded approaches to wellbeing.
The Crown acknowledged that Maaori hold unique perspectives on disability and
that its understanding and implementation of these views remain limited.

96. Kirsten Lovelock, Implementation Evaluation of Mana Whaikaha System Transformation
(Wellington: Allen & Clarke, 2020), p1, https://www.researchgate.net/publication/357551273_
Implementation_evaluation_of_Mana_Whaikaha_system_transformation_CcYCLE_1
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5.5.1 Claimant positions
Claimants argued that the Crown has not adequately partnered with taangata
whaikaha Maaori when adopting models of disability.”” Claimants submitted
that mainstream models have shaped the health and disability system in Aotearoa
New Zealand and, as a result, contributed to persistent disparities and the failure
to achieve health equity for taangata whaika Maaori.” Claimants stated that the
Crown acknowledged its approach to disability has been based on Western models
of disability."”

Claimants advocated that Maaori models of disability must be embedded within
the disability system to meaningfully influence the design, funding and delivery
of services."” A preferred model, referred to by Dr Hickey and her co-author
Professor Denise Wilson as the whaanau hauaa model of disability, represents a
distinctly Maaori perspective.”” The whaanau hauaa model offers a conceptuali-
sation of disability, grounded in Maaori cultural values, collective wellbeing and
relational responsibilities.”® This section explores the whaanau hauaa model of
disability and what a disability system could look like if this model was adopted by
the Crown to develop disability supports.

The whaanau hauaa model is a Maaori model and perspective of disability,
which encompasses spiritual, holistic, relational and environmental dimensions.
Dr Hickey stated:

Metaphorically, whaanau hauaa signifies the wind that propels whaanau with
member(s) who have a disability. The term whaanau means to be born or give
birth and refers to the extended family network who may live within or outside of a
home. . . . The collective orientation of the Maaori whaanau means its members also
have associated responsibilities and obligations to manaaki other members and the
whaanau as a whole. The word ‘hau’ means ‘wind, ‘gale’ or ‘breeze’ while ‘aa’ refers
to the drive or urge that propels this wind. Depending upon the mood of Taawhiri-

maatea, the wind can quickly change the environment, making it unstable.”’

The whaanau hauaa model focuses on achieving balance within an often unsta-
ble and unsupportive environment, such as the established societal and cultural
structures in Aotearoa New Zealand and the health and disability system. This
balance is achieved through the collective efforts of the whaanau. The model is
grounded in the lived experiences of the whaanau and individual members’

101. Submission 3.3.118, p 62

102. Submission 3.3.120, p21. Note these claimants use the term whaanau hauaa Maaori to refer
to taangata whaikaha Maaori.

103. Statement of response 1.3.4, p16

104. Submission 3.3.120, p23
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experiences, recognising disability as one aspect of a person’s life rather than
something that defines them.*

In essence, disability is part of a person’s identity, becoming more visible during
times of need or when their ability to carry out essential tasks is challenging. The
whaanau hauaa model views disability as part of everyday life, rather than viewing
it as the central focus of an individual’s existence. It is guided by collective effort
and cultural obligations, driven by the responsibilities whaanau members have to
each other and to whaanau.'”

Claimants argued Maaori models of disability and the mainstream mod-
els of disability are fundamentally opposite to each other."” Where ‘hauora
Maaori models emphasise interdependency, mainstream models emphasise
independence.” Where Maaori approaches to health are holistic, mainstream
models focus on symptoms and impairments and remain predominantly deficit-
based. Furthermore, while hauora Maaori integrates impairments as a part of daily
life and culture, mainstream approaches often treat disability as a distinct cultural
identity.

Dr Hickey discussed the difficulties in reconciling Maaori health models with
the medical and social approaches to disability.”* She concluded that ‘Maaori
development frameworks have been identified as the key to well-being’ for Maaori
health, but that this has not been incorporated into practice with regard to policies
affecting taangata whaikaha Maaori." Further, Dr Hickey found the compartmen-
talisation of disability identity through the medical and social approaches creates
the need for taangata whaikaha Maaori to negotiate an identity that allows them to
be both Maaori and disabled, an experience that can result in alienation from their
Maaori culture.”™

5.5.2 The Crown’s position

The Crown acknowledged that Maaori hold unique perspectives on disability and
that its own understanding of these views remains underdeveloped.™ As noted by
Ms Isbister, while over the years there have been repeated expressed commitments
to transform the disability system and centre Maaori voices, there has been limited
success in implementing meaningful structural change. Ms Isbister recognised
that:

The Ministry of Health appreciates that an important part of developing the dis-
ability system will be working more closely with the sector and taangata whaikaha to

108. Ibid

109. Ibid, pp 407-408

110. Submission 3.3.120, p31
111. Document j16(b), p201
112. Ibid, pp217-225
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114. Ibid), p224
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explore how supports can be informed by, complement and contribute positively to te

a0 Maaori views of whaikahatanga/what it is to live life with experience of disability."®

However, she also acknowledged: ‘[w]e have been good at articulating how we
want the system to shift. In fact, we have done this a number of times over several
decades. We have not, however, been successful in actually changing the system in
a comprehensive way."”

During the closing hearing, Crown counsel acknowledged that while the Crown
has begun to consider alternative worldviews, it is still in the early stages of engag-
ing with te a0 Maaori approaches to disability."® Crown counsel agreed that apply-
ing a Maaori model of disability to the disability system would result in a different
process of transformation than applying the social model. The Crown accepted
that it has not yet meaningfully incorporated te ao Maaori perspectives into dis-
ability policy or service delivery and acknowledged that this transformation may
take multiple generations.™

5.5.3 Tribunal analysis

While the Crown recognises the importance of incorporating a Maaori worldview
into the disability system, the evidence before us indicates that this acknowledge-
ment has not translated into significant change. Throughout the inquiry, Crown
agencies such as Whaikaha and the Ministry of Health have repeatedly expressed
an intention to partner with taangata whaikaha Maaori and their whaanau. Crown
counsel stated in hearing that the ‘worldview that will be brought to the table by
the non-state partner will be crucial’® However, evidence shows such commit-
ments remain largely aspirational. There is little evidence that Maaori approaches
to disability have been meaningfully applied or embedded by the Crown in dis-
ability service design or delivery.

Dr King remarked on the effects of the Crown’s use of Western models:

The Crown’s imposition of a series of colonial Western models and systems of
thought . . . have also undermined Maaori holistic worldviews of health and well-
being. Policy has also led to, or increased inequities between Maaori and non-Maaori
with lived experience of disability, and between Maaori with lived experience of dis-
ability, as a result of differential Crown responses to impairment.™

Furthermore, Mr Kaiwai and Dr Allport’s report highlighted the perspective
of disability experts who noted that many health services are not culturally
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5.5.3
appropriate and are based on the medical model, ignoring the perspectives of
indigenous people.™

In the past three decades, Maaori scholars and practitioners have articulated
and advocated for approaches to disability grounded in te ao Maaori, including
whaanau hauaa and broader hauora-based frameworks. These approaches empha-
sise a collectivist approach and the holistic integration of disability as a part of
everyday life. Despite their significance, evidence confirms that these approaches
have not been substantively applied in Crown decision-making or entrenched
in policy or service delivery. Dr King, for example, was unable to identify any
instance where Maaori models had informed Crown practice regarding the health
and wellbeing of taangata whaikaha Maaori."™

Claimants submitted that the influence of mainstream models in the health
and disability system in Aotearoa New Zealand has contributed to persistent dis-
parities and the failure to achieve health equity for taangata whaikaha Maaori.”*
Moreover, because it is not possible to reconcile Maaori health approaches with
the mainstream models, taangata whaikaha Maaori needs are made invisible.

To illustrate how the reliance on mainstream models prejudice taangata whai-
kaha Maaori, claimants shared an example of how carers are undervalued in the
current disability system.” Claimants argued that genuinely supporting whaanau
carers in fulfilling their role ‘go some way to meeting, at the very least, the
whaanau aspect of hauora Maaori models** However, claimants also emphasised
that access to carer support across the current disability system is not cohesive. ‘It
only goes as far as recognising the role of whaanau in the lives of Whaanau Hauaa
Maaori! Moreover they said ‘[tJhe Crown does not recognise or support the tech-
nical competencies whaanau carers may need to have to be able to fully support
their whaanau member.”” We agree that this is an example of how the current
disability system fails to reflect Hauora Maaori approaches to disability and
prejudices taangata whaikaha Maaori. A disability system incorporating Hauora
Maaori approaches should recognise the tino rangatiratanga and mana motuhake
of taangata whaikaha Maaori and their whaanau and view disability support as
a culturally grounded and collective responsibility. Moreover, cultural identity of
taangata whaikaha Maaori should be embedded throughout policy planning and
service delivery. The interconnected aspects of disability support, such as spiritual,
emotional, physical and environmental dimensions should be addressed, reflect-
ing models like Te Whare Tapa Whaa and Te Wheke, as described in chapter 2.

122. Document B23, ps51 (quoting Denise Wilson, “The Nurse’s Role in Improving Indigenous
Health, Contemporary Nurse, no1s, vol 3 (November 2003), pp 232-240)
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5.6 TRIBUNAL FINDINGS
Understandings of disability and the models used to define and respond to it are
not static. There is legitimate debate in Aotearoa New Zealand about the relevance
and adequacy of the different approaches to disability. For example, the social
approach has been widely adopted for its focus on societal barriers, yet it has also
been criticised for de-emphasising the person’s impairment and not recognising
a Maaori worldview and other cultural factors that shape hauora for taangata
whaikaha Maaori.”® Many people require both disability support and clinical care.
In our view, to develop an effective and Tiriti/ Treaty-compliant disability system,
the Crown needs to apply a holistic and integrated approach to disability, one
that recognises the intersectional identities and the needs of disabled people and
taangata whaikaha Maaori.

In Hauora, this Tribunal stated:

The principle of partnership is . . . of particular importance when assessing the
nature and implementation of State policy. The Tribunal in several inquiries has
found that the principle of partnership requires the Crown to consult and partner
with Maaori genuinely in the design and provision of social services, including health

124
care. g

Additionally, in Haumaru, we found the Crown’s obligation to consult and
partner with Maaori in policy development and implementation is especially rele-
vant where Maaori expressly seek it and where there are disparities in outcomes.™
There has been a clear demand, evidenced by the claimants, that they have
expressly sought the application of te a0 Maaori approaches to disability. In order
to have a Tiriti/ Treaty-compliant disability system, the Crown needs to meaning-
tully partner with taangata whaikaha Maaori to adopt approaches to disability that
are culturally appropriate.

The social approach to disability represents a significant improvement over the
traditional medical model by shifting the focus from individual impairment to
social and environmental barriers. However, the social model remains entrenched
in Western frameworks, which do not fully capture Maaori worldviews of social,
spiritual and environmental significance. This limits the Crown’s ability to address
the specific experiences and needs of taangata whaikaha Maaori.

The omission of Maaori approaches to disability in the current disability system
reflects a wider failure to recognise taangata whaikaha Maaori as Tiriti/ Treaty
partners. Dominant service models are implemented without genuine partnership
and consultation or shared decision-making, undermining the principle of tino
rangatiratanga. This ‘one-size-fits-all’ approach not only fails to meet the specific

128. Document B33, pp 43-44

129. Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes
Kaupapa Inquiry (Lower Hutt: Legislation Direct, 2023), p 28

130. Waitangi Tribunal, Haumaru: The covip-19 Priority Report (Lower Hutt: Legislation Direct,
2023), p 42
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needs of taangata whaikaha Maaori but perpetuates structural inequities. The
resulting prejudice includes invisibility within policy development, service barri-
ers and culturally unsafe service environments.

Importantly, in Hauora we described te Tiriti/the Treaty’s guarantee of tino
rangatiratanga as requiring Maaori self-determination and mana motuhake in the
design, delivery and monitoring of healthcare.” In this sense, Maaori are guaran-
teed tino rangatiratanga rights in respect of hauora Maaori, which encompasses
Maaori organisations and their models of care, and Maaori people who need
access to their services.”” Additionally, in Haumaru we found that the Crown
must facilitate, and make available to Maaori, health services designed to close
inequitable gaps in health outcomes, regardless of the cause of those inequities.””
However, the guarantee of tino rangatiratanga is not absolute and unqualified.
While the Crown must uphold tino rangatiratanga, it is not required to go beyond
what is reasonable in the relevant context.”*

As the Crown has assumed responsibility for designing and delivering the
system through which taangata whaikaha Maaori access support, it has pos-
itioned itself as the dominant Tiriti/ Treaty partner in this context. Accordingly,
the Crown bears a clear obligation to ensure that disability models guiding the
development and provision of supports takes account of the perspectives and spe-
cific needs of taangata whaikaha Maaori, including the incorporation of Maaori
disability approaches.

The Crown has a clear duty to ensure that the disability system, including its
approaches to disability, is Tiriti/ Treaty-compliant and takes account of the needs
of taangata whaikaha Maaori and Tiriti/Treaty expectations. Accordingly, we
found that the current disability system does not recognise and adequately pro-
vide for tino rangatiratanga and mana motuhake of hauora Maaori. Therefore, we
found the Crown does not meaningfully incorporate Maaori disability approaches
within the disability system in breach of the principles of partnership and tino
rangatiratanga.

131. Waitangi Tribunal, Hauora, p163
132. Ibid, p160

133. Waitangi Tribunal, Haumaru, p 43
134. Waitangi Tribunal, Hauora, p 30
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CHAPTER 6

DATA, RESEARCH AND MONITORING

Robust and reliable data can inform us of systemic inequities that exist for
taangata whaikaha Maaori and are therefore essential in addressing existing health
disparities in Aotearoa New Zealand. Health and disability statistics are especially
important for taangata whaikaha Maaori who have complex and ongoing health
needs and face systemic inequities in health outcomes. The call to be properly
counted was heard consistently from claimants in this inquiry, many expressing
that accurate statistics reflect being seen and included in the decisions that affect
their lives. Accurate data not only support policy planning and decision making
but also drive research and enable accurate monitoring of the disability system.

In this chapter, we address issues related to taangata whaikaha Maaori data
collected by the Crown." Throughout this inquiry, claimants and the Crown
agreed that the Crown collects and holds insufficient data on taangata whaikaha
Maaori. As acknowledged by the Crown, this results in a data gap that prevents
the Crown from adequately assessing health inequities and making well-informed
decisions to support better outcomes for taangata whaikaha Maaori.” The Crown
emphasised the complexity of disability data, while Crown witnesses recognised
limitations and improvements that should be made. The Crown also submitted
that it has acted to improve disability data, in particular taangata whaikaha Maaori
data.’ However, claimants and interested parties argued the Crown was aware of
the inequity caused by inadequate data but failed to ‘inform itself of the true extent
of this inequity’ (emphasis in original).*

We address these issues in the present chapter. First, we discuss why data is
important. Next, we consider what data is collected by the Crown, after which we
look at what these data tells us. We then consider the limitations of the Crown’s
data, and we examine the Crown’s definition of disability. We proceed to ask
whether the Crown’s research is on target, after which we assess the Crown’s data
monitoring. The section concludes with our findings.

1. We take into consideration and respond to the issues posed in section 5 of the Tribunal state-
ment of issues (statement of issues 1.4.2).

2. Submission 3.3.138(a), p56

3. Transcript 4.1.28, p44

4. Submission 3.3.114, p21
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6.1 THE IMPORTANCE OF TAANGATA WHAIKAHA MAAORI DATA

In this chapter, we take the importance of data as our point of departure. Statistics
are fundamental to the New Zealand health and disability system. Robust and
reliable data are essential to address existing health disparities in Aotearoa New
Zealand.” The existence of significant and enduring health inequities between
Maaori and non-Maaori is established and has been known for some time.
Disability is also widely established as one of the indicators of this inequality. To
effectively address these disparities, the Crown needs reliable data, which will
allow comparison of information across population groups and over time. Other
than health inequities, reliable data also informs understanding of socio-economic
inequities, which impact on health and wellbeing.

Data further enables informed decisions and supports effective policy design.
Relevant data can be used to identify service issues, evaluate outcomes and to
determine the allocation of funding. However, to effectively design and fund
services that meet the needs of taangata whaikaha Maaori, their voices need to be
included. Throughout the inquiry, Crown witnesses acknowledged that effective
policy design depends on collecting sufficient data.® Furthermore, lack of data
contributes to poor outcomes, while good data, specifically ethnicity data, helps
evidence-based decision making. Moreover, data is essential to monitor progress
and accountability across Government agencies.

The lack of data on taangata whaikaha Maaori has resulted in a disability system
that does not take the needs of Maaori into account, and therefore contributes
to the silencing of their voices. Witness Tania Kingi addressed the impact of not
being counted: ‘if you don’t count us then you don't know we exist. If we don’t
exist then there’s no strategy, there’s no funding, there are no plans in place for our
community.”

We note at the outset of this chapter, the need for strengthened ethnicity data
quality and analysis. In contrast, we have observed a shift in recent health targets,
set by the Government, that use population focused, rather than Maaori-specific,
targets.

On 13 September 2024, Cabinet issued policy directives to central Government
organisations setting out the Crown’s expectations for needs-based service provi-
sion, which among other things, removed the previous Government’s target for
8% of government agencies’ annual contracts to be awarded to Maaori businesses.”
In a September 2024 Cabinet paper, Minister Shane Reti stated the rationale for
removing the targets set under the 2020 Progressive Procurement Policy:

5. Document B32, pp2-3

6. Transcript 4.1.26, pp 96-97

7. Transcript 4.1.20, p105

8. Hon Nicola Willis, ‘Need and Value at Forefront of Public Service Delivery’, 13 September
2024, Beehive, https://www.beehive.govt.nz/release/need-and-value-forefront-public-service-
delivery, accessed 11 September 2025
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I am concerned that retaining targets for a specific group (or groups) of businesses
based on ethnicity sends the wrong signal to agencies about awarding contracts first
and foremost on public value. I consider this approach, regardless of how carefully
it is implemented, leaves an impression of an uneven playing field and a perception
(whether warranted or not) of potential discrimination.’

Following the release of the Cabinet circular that sets out Government expecta-
tions that ‘public services should be prioritised on the basis of need, not race}'® Dr
Elana Curtis and colleagues published an editorial in the New Zealand Medical
Journal, which noted that ethnicity is a stronger marker of need than other
variables.” Dr Curtis and colleagues noted that the circular directly threatened the
collective efforts of the scientific community to identify and address ethnic health
inequalities. Dr Curtis and colleagues went on to state that ‘{cJomprehensive,
consistent and long-standing evidence demonstrates that ethnicity is a stronger
marker of need than other commonly accessible variables such as rurality and the
New Zealand Index of Deprivation.”

Dr Curtis et al further emphasised the need for strengthened ethnicity data
quality and analysis:

We need to further strengthen ethnicity data quality to enable better identification
and monitoring of need. There is a significant risk that the needed improvements to
ethnicity quality and capability will not be invested in, and the dismissal of the value
of ethnicity will result in changes to ethnicity data collection and reporting that will
compromise our ability to identify and monitor ethnic health needs over time.”

As will be assessed in further sections, available data show irrefutable disparities
in health and economic outcomes between taangata whaikaha Maaori and disa-
bled non-Maaori. The evidence shows that disability data needs to be improved to
make better use of existing information in order to gain deeper insights into the
inequities experienced by taangata whaikaha Maaori. Moreover, experts are clear
that there is a need for strengthened ethnicity data quality and analysis.

9. Office of the Minister for the Public Service, ‘Ensuring Public Services Are Based on Need
and Contracts Are Awarded on Value, https://www.beehive.govt.nz/sites/default/files/2024-09/
Ensuring%2oPublic%20Services%20are%20Based%200n%20Need%20and%20Contracts%20are%20
Awarded%200n%20Value%20-%20Cabinet%20Paper.pdf, p7

10. Cabinet Office, ‘Circular, co(24)s, 13 September 2024, https://www.beehive.govt.nz/sites/
default/files/2024-09/C0%20%2824%29%205%20-%20%20Needs-based%20Service%20Provision.
pdf, accessed 5 February 2026, p1

11. Document M34(f), p9; Loring, Belinda, Papaarangi Reid, Elana Curtis, Melissa McLeod, Ricci
Harris and Rhys Jones, ‘Ethnicity Is an Evidence-Based Marker of Need (and Targeting Services Is
Good Medical Practice), New Zealand Medical Journal 137 (1603), (2024), pp 9-13. d0i:10.26635/6965.
€1603

12. Document M34(f), p9

13. Ibid, p10
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6 HAUWHAIKAHA

6.2 TAANGATA WHAIKAHA MAAORI DATA COLLECTED BY THE CROWN

In this section, we look at the two main data sources from which the Crown col-
lects data, namely survey data and administrative data, after which we discuss the
limitations of these data.

The Crown collects qualitative and quantitative data about disabled people and
taangata whaikaha Maaori across its various agencies. Surveys gather population
and demographic data by asking targeted questions and can be used to understand
emerging trends and needs. The most recent and comprehensive source on dis-
ability data is the 2023 Household Disability Survey, which provides estimates of
disability prevalence as well as information on social and economic outcomes.™
We discuss the results of this survey in the next section.

In response to criticism from claimants about official data collection, the Crown
provided evidence on key actions it is taking to improve its data collection prac-
tices.” Crown witness Ben O’Meara, Deputy Chief Executive, Policy, Strategy and
Partnerships at Whaikaha, noted the ‘exponential improvement in the collec-
tion and reporting of outcomes of disabled people in the last five years, mostly
through survey data'® He drew on a collection of disaggregated survey data, that
is, data broken down to separately show population and demographic informa-
tion about disabled people. Mr O’Meara’s evidence referred to over 21 sources of
data on disabled people, 15 of which included data on taangata whaikaha Maaori.”
Among these sources were the Household Labour Force Survey, which compares a
broad range of labour market outcomes for disabled and non-disabled people; Te
Kupenga (Maaori Social Survey), which provides a picture of the social, cultural
and economic wellbeing of Maaori in Aotearoa New Zealand; and the Growing
Up in New Zealand survey, which was a study of child health and wellbeing that
followed the lives of young people and their families, including 126 taangata whai-
kaha Maaori. The New Zealand Crime and Victims Survey collects information
about New Zealanders’ experience of crime, which includes analysis on victimisa-
tion of disabled people.”

However, survey data alone is not enough to gain an accurate and compre-
hensive picture of disability in Aotearoa New Zealand. Both claimants and the
Crown acknowledged the importance of administrative data — that is, health and
disability information collected by organisations as part of the ordinary business

14. Memorandum 3.2.1242, p1; see also Statistics New Zealand ‘Household Disability Survey 2023
- Findings, Definitions, and Design Summary’ https://www.stats.govt.nz/reports/household-disabil-
ity-survey-2023-findings-definitions-and-design-summary, accessed 23 January 2026

15. Document 121, p2

16. Ibid, p10; doc L26, p 429. Whaikaha has responsibility for the publication of cross-government
disability data relevant to the New Zealand Disability Strategy.

17. Document r21(b), p1. The Crown provided evidence that an increasing number of govern-
ment household surveys collect data about disabled people, including the New Zealand General
Social Survey (from 2016); the Household Labour Force Survey (in the June quarter since 2017); the
New Zealand Health Survey (from 2018-19); the Crime and Victims Survey (from 2018); the Census
of Population and Dwellings 2018; Te Kupenga (since 2018); the Household Economic Survey (since
2019); and Te Taunaki/Public Service Census (since 2021). See doc L26, p 473.

18. Document r21(b)
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DATA, RESEARCH AND MONITORING 6
of providing and monitoring services - in the provision of reliable data. Claimants
argued a comprehensive picture of taangata whaikaha Maaori would include dis-
ability survey data, along with administrative data.”

The Crown collects administrative data through a range of methods across its
various agencies. Some Government agencies collect administrative data on disa-
bility through service provision, such as records from Mmsp or Acc. Administrative
data across agencies is linked through the Integrated Data Infrastructure where
it can be linked with other data sources to support research. However, most of
the administrative disability data currently available only looks at people who are
allocated services for a disability-related need based on criteria set by each govern-
ment agency. Absent from this data, therefore, are significant numbers of taangata
whaikaha Maaori who do not access disability support services.

Some agencies disaggregate data by disability and ethnicity to look at equity in
service delivery. However, as Mr O’Meara noted, not many do so. Furthermore,
Mr O’Meara stated, ‘[n]o agency can disaggregate data by disability and iwi to a
reasonable standard’”® From the evidence provided by the Crown, most taanga-
taa whaikaha Maaori information and data are calculated by cross-tabulating or
matching individuals who are both disabled and Maaori. Specific questions on
whether individuals identify as taangata whaikaha Maaori have only been recently
included in surveys and administrative forms.” For example, the Ministry of
Education does not record disability as a demographic variable, however a proxy
for disability is service provision data for students with high learning needs who
are involved in the Ongoing Resourcing Scheme (oRs). This information, together
with ethnicity, is published online. In 2024, of the 11,510 students receiving ORrs
funding, 3,154 (27 per cent) were Maaori.”

Ara Poutama Aotearoa cross-tabulates ethnicity data with information gathered
during initial health assessments in prisons. In April 2021, Ara Poutama Aotearoa
incorporated the waGss questions on functioning into the initial health assessment
process.” We discuss the wass in section 3.2.7. Although Ara Poutama Aotearoa
does not specifically screen for disabilities, the health assessments allow people
to share relevant health and disability information, including services they were
accessing in the community. The Ministry of Justice supplies Ara Poutama
Aotearoa with ethnicity data for people on remand or sentence, which is checked
with the person upon reception to prison.”* Disability and ethnicity data is then

19. Submission 3.3.121, p19

20. Document 121, p4

21. Ibid, p16

22. The Ministry of Education, ‘Ongoing Resourcing Scheme (oRrs); https://www.education-
counts.govt.nz/statistics/ongoing-resourcing-scheme, accessed 23 May 2025; Ministry of Education,
‘Number of ors students by time series 2005-2024, https://www.educationcounts.govt.nz/__data/
assets/excel_doc/0018/205830/Number-of-oRrs-Students-by-Time-series-2005-2024.xlsx, accessed
23 May 2025

23. Document Lg, p13

24. Document r21(c), p 48
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63 HAUWHAIKAHA
cross-tabulated to support the agency’s ability to support disabled people and
taangata whaikaha Maaori in prison.

In sum, the Crown collects data through two main data sources. These data
are used to inform the Crown on prevalence and the needs of taangata whaikaha
Maaori and disabled people. However, claimants highlighted that there is insuffi-
cient official statistics and individual-level data on taangata whaikaha Maaori, that
is, data that represents information about specific individuals. Moreover, current
data collected by the Crown is insufficient to enable informed decisions regard-
ing policy and service design.” We discuss the limitations of these data and key
actions the Crown is taking to improve its data collection in section 6.4.

6.3 WHAT THESE DATA TELL Us ABOUT TAANGATA WHAIKAHA MAAORI

In this section we discuss what these high-level data tell us about taangata whai-
kaha Maaori in Aotearoa New Zealand. We acknowledge that these data have
associated limitations, as we will discuss in the following section.

The prevalence of disability is proportionally higher among Maaori than non-
Maaori, according to Statistics New Zealand. Results from the 2023 Household
Disability Survey (2023 Disability Survey) — the most recent and comprehensive
source on disability data — show that Maaori had the highest disability rate com-
pared with other ethnicity groups. According to the 2023 Disability Survey, of the
estimated 851,000 New Zealanders who met the survey’s definition of disability,
184,000 were Maaori.*®

The 2023 Disability Survey further shows that the disability prevalence rate
among Maaori was 21 per cent. The disability prevalence rate is the percentage of
the total household population in each demographic group - for instance, Maaori
- that was disabled. However, after age-adjustment, the Maaori disability rate rose
to 24 per cent.” Age adjustment allows a fairer comparison to be made between
groups with different age distributions, because disability rates tend to increase
with age. To explain, the Maaori population has a younger age profile than the
total national population age profile - that is the proportion of individuals in dif-
ferent age categories. If the Maaori population age profile was the same as that
of the total population (with an older age profile), Maaori would have a higher

25. Submission 3.3.138(a), p56

26. Memorandum 3.2.1242, p1; Statistics New Zealand, ‘Disability Statistics: 2023} https://
www.stats.govt.nz/information-releases/disability-statistics-2023, ~ accessed 11 May  2025;
Statistics New Zealand, ‘Table 1.2 Number of Disabled People, https://view.officeapps.live.com/
op/view.aspx ?src=https%3A%2F%2Fwww.stats.govt.nz%2Fassets%2F Uploads%2F Disability-
survey%:2F Disability-survey-2023%2rDownload-data%2rdisability-statistics-2023-estimates-of-dis-
ability-prevalence-updated.xlsx&wdOrigin=BROWSELINK, accessed 11 May 2025

27. Memorandum 3.2.1242, p1; Statistics New Zealand, ‘Table 1.1 Disability Prevalence Rates,
https://view.officeapps.live.com/op/view.aspx ?src=https%3A%2F % 2FWwWWw.stats.govt.nz%2Fassets %2F
Uploads%2FDisability-survey%2rDisability-survey-2023%2rDownload-data%2rdisability-statistics-
2023-estimates-of-disability-prevalence-updated.xlsx&wdOrigin=BROWSELINK, accessed 11 May
2025
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disability rate of 24 per cent. The age-adjusted disability rate for Maaori is there-
fore significantly higher than the national disability rate of 17 per cent.*

Furthermore, Maaori had the highest disability prevalence rates across most age
brackets (0-14, 1544 and 45-64). Pacific people had the highest prevalence rates
for people 65+ years old.” Maaori adults had higher rates than the national adult
rate (total adult population) for five out of the eight domains:

cognition — 8 percent for Maaori adults and 4 percent for all adults;
mental health - 6 percent and 3 percent respectively;

socialising - 6 percent and 3 percent respectively;

fatigue - 3 percent and 2 percent respectively; and

v Vv Vv v Y

other - 4 percent and 3 percent respectively.*®

Maaori children had higher disability rates than the national child rates in four
functional domains. These domains were:

> accepting change to routine - 8 percent for Maaori children and 5 percent for all
children;

> controlling behaviour - 5 percent and 3 percent respectively;

> making friends - 6 percent and 4 percent respectively; and

» other - 5 percent and 3 percent respectively.”

The 2023 Disability Survey only counted those with disability who answered ‘a
lot of difficulty” or ‘unable to do it at all’ to questions regarding functional diffi-
culty. We will further discuss this question later in the section when we discuss the
Crown’s definition of disability. Furthermore, Statistics New Zealand noted that
because of changes to the way disabled people were identified compared to past
surveys, it is not possible to reliably compare the 2023 Disability Survey Maaori
rate to previous years.”

The Maaori Health Disability Statistical Report 2019 collated results from
Statistics New Zealand’s Disability Surveys of 1996, 2001, 2006 and 2013 to report
on disability rates between Maaori and non-Maaori. The report found that each of
the four surveys showed that Maaori had higher disability prevalence rates than
non-Maaori:

28. Memorandum 3.2.1242, p1; Statistics New Zealand, ‘Table 1.1 Disability Prevalence Rates’

29. Memorandum 3.2.1242, p1; Statistics New Zealand, ‘Disability Statistics: 2023’; Statistics
New Zealand, ‘Table 2.1 Disability Prevalence Rates’ https://view.officeapps.live.com/op/
view.aspx ¢src=https%3A%2F%2FwWww.stats.govt.nz%2Fassets%2FUploads%2FDisability-
survey%2£Disability-survey-2023%2FDownload-data%2rdisability-statistics-2023-estimates-of-disa-
bility-prevalence-updated.xlsx&wdOrigin=BROWSELINK, accessed 11 May 2025

30. Statistics New Zealand, ‘Household Disability Survey 2023 —Findings, Definitions, and Design
Summary,  https://www.stats.govt.nz/assets/Reports/Household-Disability-Survey-2023-findings-
definitions-and-design-summary/Download-data/household-disability-survey-2023-findings-defi-
nitions-and-design-summary.pdf?utm_, accessed 19 September 2025, p16

31. Ibid, p195

32. Ibid, p3s
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> In 1996; 18 percent of Maaori were disabled, compared to 14 per cent of non-
Maaori (age-adjusted rates);

> In 2001; 20 percent of Maaori were disabled, compared to 14 per cent of non-
Maaori (age-adjusted rates);

> In 2006; 17 percent of Maaori were disabled, compared to 11 per cent of non-
Maaori (age-adjusted rates); and

» In 2013; 24 percent of Maaori were disabled, compared to 16 per cent of non-
Maaori (age- adjusted rates).”

While these surveys clearly show inequities, they also collected and provided
information on some positive social and economic outcomes reported by taangata
whaikaha Maaori. The 2013 New Zealand Disability Survey summarised:

The [2013] Disability Survey found that almost half were employed; most had an
income that was adequate for their everyday needs; almost half owned their own
homes; most felt safe in their neighbourhoods and had no recent experiences of crime
or discrimination; most had sufficient contact with family and friends; most reported
their health as good or better; and most reported a high level of satisfaction with their
lives.”*

However, findings from the 2013 Disability Survey also showed poor outcomes
for taangata whaikaha Maaori across a range of indicators. The findings acknow-
ledged that taangata whaikaha Maaori experience worse outcomes than non-disa-
bled Maaori in many aspects of material wellbeing and quality of life, and [g]iven
that Maaori in general also tend to fare worse than non-Maaori in these respects,
the intersection of disability and ethnicity can leave disabled Maaori particularly
vulnerable to poor economic and social outcomes.”

The Maaori Health Disability Statistical Report 2019 also reported consistently
poorer outcomes for taangata whaikaha Maaori compared with disabled non-
Maaori across a range of indicators. The report found that taangata whaikaha
Maaori are disproportionately represented in the highest quintiles of deprivation
status.” For example:

In 1996, 43 percent of taangata whaikaha Maaori lived in the highest quintile dep-
rivation areas (most deprived) greater than the 15 percent of disabled non-Maaori.”

33. Document B24, pp9-10

34. Statistics New Zealand, ‘He Hauaa Maaori: Findings from the 2013 Disability Survey, https://
www.stats.govt.nz/assets/Uploads/Retirement-of-archive-website-project-files/Reports/He-haua-
Maori-Findings-from-the-2013-Disability-Survey/he-haua-maori-disability-survey.pdf 2utm,
accessed 19 September 2025, p27

35. Ibid, p85

36. A quintile divides data into five equal sets. The first quintile is the lowest 20 per cent of the data
and the fifth quintile is the highest 20 per cent of the data.

37. Document B24, p33
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In 2001, 47 percent of taangata whaikaha Maaori lived in the highest quintile depri-
vation areas, greater than the 18 percent of disabled non-Maaori.**
In 2006, 42 percent of taangata whaikaha Maaori lived in the highest quintile dep-
rivation areas, greater than the 17 percent of disabled non-Maaori.”
In 2013, 42 per cent of taangata whaikaha Maaori lived the highest quintile depriva-
tion areas compared to 18 per cent for disabled non-Maaori.*’

Disparities in outcomes were also demonstrated in the statistics relating to
personal income:

In 1996, 70 percent of taangata whaikaha Maaori had income of less than $15,000,
greater than the 59 percent of disabled non-Maaori."'

In 2001, 60 percent of taangata whaikaha Maaori had income of less than $15,000,
greater than the 55 percent of disabled non-Maaori.**

In 2006, 45 percent of taangata whaikaha Maaori had income of less than $15,000,
greater than the 43 percent of disabled non-Maaori.*

In 2013, 37 per cent of taangata whaikaha Maaori earned less than $15,000 com-
pared to 27 per cent of disabled non-Maaori.**

Disparities were also demonstrated in statistics relating to unmet needs for
special equipment. For example, in 2006, 31 per cent of taangata whaikaha Maaori
males had an unmet need for special equipment compared with 22 per cent of
disabled non-Maaori males, and 36 per cent of taangata whaikaha Maaori females
had an unmet need for special equipment compared with 24 per cent of disabled
non-Maaori females.” In the 2023 Disability Survey, taangata whaikaha Maaori
reported higher than average rates of unmet need for assistive equipment or tech-
nology, at 36 per cent, compared to the national average of 28 per cent.*

Disparities were also demonstrated in the statistics relating to unmet needs for
access to health professionals. In 2001, 21 per cent of taangata whaikaha Maaori
males had an unmet need to access a health professional, greater than the 14 per
cent of disabled non-Maaori males, and 27 per cent of taangata whaikaha Maaori

38. Ibid, p48

39. Ibid, p 61. Note, results for the percentage of disabled non-Maaori living in the highest quantile
deprivation area were indicated as having high relative sample errors which should be treated with
caution.

40. Ibid, p75

41. Ibid, p32

42. Ibid, p 46. Note, percentages are presented as 60 (57-63) and 55 (53-58)

43. Ibid, p 60. Note, percentages are presented as 45 (40-51) and 43 (39-48)

44. Ibid, p73. Note, percentages are presented as 37 (33-41) and 31 (29-34)

45. Ibid, p58

46. Memorandum 3.2.1242, p1; Statistics New Zealand, ‘Household Disability Survey -
Experiences and Outcomes of Disabled People: 2023, https://view.officeapps.live.com/op/
view.aspx ?src=https%3A%2E%2Fwww.stats.govt.nz%2Fassets%2F Uploads%2rDisability-
survey%2F Disability-survey-2023%2F Download-data%2Fdisability-statistics-2023-experiences-and-
outcomes-of-disabled-people-updated.xlsx&wdOrigin=BROWSELINK, accessed 18 August 2025, tbl 2
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females had an unmet need to access a health professional, greater than the 15 per
cent of disabled non-Maaori females.”” In the 2023 Disability Survey, taangata
whaikaha Maaori also reported higher than average rates of unmet need for health
professionals, at 37 per cent, compared to the national average of 29 per cent.*

The 2023 Disability Survey reported on socio-economic outcomes, such
as income, employment and material hardship. However, many of the socio-
economic outcomes were not disaggregated by ethnicity. The survey reported
on overall disabled and non-disabled outcomes. It reported that overall disabled
people experience worse outcomes than non-disabled people, for example, 17
per cent of disabled people reported that their household’s total income was not
enough to meet basic needs, compared to 7 per cent of non-disabled people.”
While the 2023 Disability Survey did not report ethnicity information for a range
of wellbeing outcomes, the negative trend for taangata whaikaha Maaori is clear
from past surveys.

Administrative data can also show disparities between Maaori and non-Maaori,
for example, the over-representation of taangata whaikaha Maaori in prison.
Crown witness Dr Juanita Ryan, Deputy Chief Executive Health at Ara Poutama
Aotearoa, presented evidence that covered the strategic plans and changes Ara
Poutama Aotearoa was making to improve outcomes for Maaori.** According to
Dr Ryan’s evidence, a total of 10,292 people in prison responded to the wGss ques-
tions between 1 July 2022 and 5 September 2023. Of those 10,292 people, 2,624, or
25.5 per cent identified as having one or more functional impairment. Of the 2,624
people in prison who identified as having one or more functional impairment,
1,307, or 49.8 per cent identified as Maaori.”” Dr Ryan also noted that since May
2024, Ara Poutama Aotearoa has undertaken preliminary national data collection
activities each month to identify ‘people with significant suspected or diagnosed
intellectual disability on remand who have high specialist support needs and are
highly vulnerable in a prison environment.”” For the month of July 2024, of the 49
people who were identified 26 people or 53 per cent identified as Maaori.

6.4 LIMITATIONS OF THE CROWN’s DATA COLLECTION PRACTICES

In this section, we examine some of the limitations of the Crown’s data collection
practices. In doing so, we discuss limitations to both general surveys and admin-
istrative data.

47. Document B24, p 44

48. Memorandum 3.2.1242, p 1; Statistics New Zealand, ‘Household Disability Survey — Experiences
and Outcomes, tbl 3

49. Memorandum 3.2.1242, p 1; Statistics New Zealand, ‘Household Disability Survey - Experiences
and Outcomes, tbl 7

50. Document L9, p3

51. Ibid, p13

52. Document g(1), p1
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6.4.1 Survey data
A key limitation noted in the inquiry is the interval or time elapsed between sur-
veys, which limits the Crown’s ability to monitor changes over time or to respond
effectively to emerging issues.” The Disability Survey, the primary source of infor-
mation on the prevalence of disabled people and taangata whaikaha Maaori is
conducted every 10 years. Te Kupenga, Statistics New Zealand’s survey on Maaori
wellbeing, disaggregates, or separates, data by disability, and it is also conducted
every 10 years.”* Te Kupenga and the Disability Survey are conducted on alter-
nating cycles, with a five-year interval between each survey. This sequencing, Mr
O’Meara noted, ‘limits the usefulness of both surveys in monitoring outcomes for
taangata whaikaha Maaori’ because data collection regarding taangata whaikaha
Maaori occurs at different points in time.”

Claimant counsel also noted general survey data, that is, national household
surveys not specifically about disability, collected by Stats Nz only recently started
to include data on disabled people.”® Ms Tesoriero, acknowledged this when
she stated that ‘it’s only really been in recent years that the general surveys that
have gone to households have actually included disability specific questions.”
Claimants also submitted that even when disability data sets were available, these
did not always provide information by ethnicity or allow for comparisons between
taangata whaikaha Maaori and non-Maaori disabled people.”” Mr O’Meara
acknowledged that many but not all data sources compared outcomes between
non-Maaori disabled and taangata whaikaha Maaori:

Whaikaha uses 21 different disability data sources . . . Fifteen of these sources meas-
ure and report on disabled people and taangata whaikaha Maaori (and compare out-
comes with disabled people), while six sources report only on disabled people in gen-
eral (and compare outcomes with non-disabled people).”

Furthermore, research provided by the Crown highlighted the lack of com-
prehensive data on taangata whaikaha Maaori, and inconsistencies in approach,
such as in the Maaori Health Disability Statistical Report 2019.°° The report stated
it was ‘unable to determine if Maaori disability rates have increased or decreased
over time, as the survey results between the years cannot be directly compared.®
Mr Thompson shared examples of inconsistencies in approach, such as collection
methods, sample sizes and differences in Maaori oversampling, that is intention-
ally collecting results from Maaori at a larger rate than their proportion of the
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population.” These inconsistencies in the data, across time, make it difficult
to assess or to respond effectively to emerging trends. Moreover, while surveys
showed Maaori generally experienced higher rates of disability, these higher rates
were not always reflected when data were broken down by types of impairments.®
This means these data did not clearly show which types of impairments are more
or less prevalent among Maaori. The report also noted that making comparisons
between Maaori and other groups was problematic, as the results often varied
widely due to small sample sizes.**

6.4.2 Administrative data

Witnesses told us that the Crown’s administrative data is limited in terms of its
comprehensiveness, consistency and ability to adequately monitor access needs
and health outcomes and fully capture the intersectional experience of taangata
whaikaha Maaori.

The Maaori Health Disability Statistical Report 2019 indicates the current col-
lection of administrative data among Crown agencies risks undercounting the
true prevalence of taangata whaikaha Maaori, because it only counts people
who are engaged with Government services.” Mr O’Meara’s evidence acknow-
ledged ‘[m]ost of the administrative data available looks at services allocated to
individuals intended to meet a disability-related need, based on criteria set by
government agencies.”® Furthermore, only those with impairments who met the
criteria for disability support service funding were consistently recorded. Without
comprehensive data, the Crown is unable to make informed decisions in relation
to disability policy and service provision. The Crown recognised in its closing
submissions that ‘for some time . . . data collection is insufficient to make well-
informed decisions that will support better outcomes for disabled people and
taangata whaikaha Maaori.”

The evidence also indicates a lack of any streamlined approach to administra-
tive data collection. The Crown acknowledged the issues identified earlier with
administrative data and noted:

[t]here is currently no consistent method of collecting administrative disability
data among Crown agencies. Those who provide services to disabled people collect
data related to their own eligibility criteria, which can be cross tabulated with ethnic-
ity data. Agencies providing mainstream services often do not have a robust and con-
sistent approach to collecting information about disability status to be able to com-
pare service access and outcomes for disabled and non-disabled clients.*
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The lack of any consistent approach to administrative data collection was cer-
tainly a point addressed by claimants. They argued that the lack of administrative
data within primary healthcare was the result of inadequate Crown data require-
ments on providers, and the absence of nationally consistent data standards.
Claimant Dr Rachel Brown, Chief Executive of the National Hauora Coalition,
provided evidence on behalf of the National Hauora Coalition and All Maaori
Claim (Wai 2943). She stated contracts did not have ‘uniform methods to collect,
record, categorise or share information in relation to disability)” As Dr Brown
observed:

If you look at performance monitoring . . . there is no kind of streamlined way to
collect data for Taangata Whaikaha Maaori in primary health care. There is no con-
sistent coding system at GP level and there is no integration or standard data sharing
between GP clinics and some of the disability providers.”

We also received evidence of a current lack of administrative data sharing across
Crown agencies. When Mr O’Meara was asked in writing what role Whaikaha
had in ensuring data on disability are made available for cross-agency use, he
acknowledged limited opportunity for cross-agency data sharing.” Administrative
data across agencies is linked through the Integrated Data Infrastructure (the
Government’s integrated research database administered by Statistics New
Zealand). Whaikaha is responsible for uploading de-individualised data relating
to DSs to the Integrated Data Infrastructure. This includes ethnicity data and the
ability to identify taangata whaikaha Maaori.”” Claimant counsel for the National
Hauora Coalition and All Maaori Claim referred to a Cabinet paper from April
2024 in which Cabinet was advised that the Integrated Data Infrastructure ‘is cur-
rently poorly resourced, is reliant on the goodwill of agencies to add their data and
hampered by out-of-date rules. The Integrated Data Infrastructure is difficult to
access and interpret, meaning we are not getting its full value’”

Current administrative data on disability in Aotearoa does not allow the Crown
to sufficiently monitor outcomes for taangata whaikaha Maaori and disabled
people. Claimants argued this is a result of the absence of individual-level data
on disabled people and taangata whaikaha Maaori across government agencies.
It has been accepted by the Crown that this remains a significant gap.” Claimants
emphasised this issue by highlighting the deprioritisation of the Patient Profile
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and National Health Index (pPNHI) Project, which they argued reflected a lack of
commitment to improving the quality and accessibility of disability-related data.”
The ppNHI is a project led by Te Whatu Ora to create a future administrative
data source by identifying all disabled people using a National Health Index (NHI)
identifier. This information would be matchable with other information, such as
ethnicity data. In a draft memo prepared by Whaikaha on its disability data policy
workstream dated April 2023, Whaikaha described the importance of the pPNHI
project, stating Whaikaha needed ppNHI data to inform its strategic disability

policy:

While Whaikaha can monitor a range of population-level outcomes via a range
of surveys across government, the lack of person-level disability data available is a
barrier to informing upcoming projects and will continue to impact future priorities
until this data gap is remedied.

Not having the data required to identify the wider disabled population (e.g.,
by region, by impairment type and support required) will make it difficult to plan,
make decisions and cost policy proposals. Data at the right level of detail will help
Whaikaha to foresee the potential impacts and costs of any changes made to eligibility
criteria for Disability Support Services, for example.”®

Whaikaha also listed some potential uses for pPNHI data including allowing
Crown agencies access to intersectional data on taangata whaikaha Maaori to
enable them to respond to strategic commitments, reducing the need for disabled
people to repeat their stories. It would also provide a ‘one-stop-shop’ for these data
and reduce the need for agencies to pay for low-quality data gathering exercises’
and provide a monitoring mechanism and potential framework for disability and
taangata whaikaha Maaori data sovereignty principles to apply to.”

The memo went on to recommend that ‘[t]he Disability Data Policy Workstream
should pursue a broader scope, not only to work on supporting the PPNHI in a
health context but also to pursue broader strategic data policy work alongside
other Government departments, such as the Ministry of Education and Statistics
New Zealand.”

However, evidence clearly indicates progress in developing this NHI identifier
had been limited. Moreover, by August 2024, the scope of the PPNHI project had
changed. Mr O’Meara recognised in hearing that ‘the scope of the PPNHI may
not be as wide as had been outlined in my evidence’” He further clarified that
the project had been deferred ‘[d]ue to the current financial situation’ and ‘there
has been no further work to refine or finalise the question set’ when funding was
confirmed.* We agree with claimant counsel that this is an example of the Crown
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deprioritising data on taangata whaikaha Maaori and the stated aspirations of the
Crown failing to align with what occurs in practice.”

The Crown argued that a tangible step in addressing data issues is the establish-
ment of the Disability Data and Evidence Working Group in 2015, co-facilitated by
Statistics New Zealand and the Office for Disability Issues.”” This group consists
of representatives from across Government agencies, bros and the broader dis-
ability sector.” The principal objective underpinning the work of the group is to
progressively contribute towards closing the significant equity gap between disa-
bled people and non-disabled people through the creation of a substantial body
of evidence to inform policy development and service planning.** Mr O’Meara
noted the Working Group had developed a plan to include disability data from a
te a0 Maaori worldview, and to run workshops with taangata whaikaha Maaori.
However, he said, its progress had been limited due to ‘capacity issues.” It is
unclear what these capacity issues were.

The evidence further suggests that the administrative data collected by the
Crown is unable to adequately capture an intersectional understanding of dis-
ability - that is, understanding how different aspects of a person’s identity, such as
ethnicity and disability, result in unique experiences of advantage or disadvantage.
Expert witness Associate Professor Tristram Ingham at the University of Otago
stated in his written evidence that administrative data which focuses on eligibility
for disability services often fails to take into account ethnicity or culture, which
results in a ‘monocultural approach to disability.** In hearing, he further stated:

No quantitative administrative data is collected that captures the full extent of
impairment in Aotearoa, nor are there mechanisms in place to systematically record
or understand the mechanisms of societal ableism that exert their influence on us to
create disability. Government systems really only identify a subset of disabled people
with some types of impairment, such as those who experience significant limitations
in one or more of about five functional areas or those who access specific services.”

Dr King referred to the report, ‘Maaori Experience of Disability and Disability
Support Services' by Dr Keri Ratima and Dr Mihi Ratima, which outlined a
number of inconsistencies across Crown agencies relating to data collection. The
report identified ‘inconsistencies in definitions of ethnicity, variable collection
methods, and a limited range of data being collected’* The authors made several
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recommendations, noting first off that ‘conventional measures of impairment and
functioning’ would still be useful, but other indicators would be ‘equally import-
ant in understanding Maaori impairment and disability; including measures that
captured ‘positive functioning and culturally specific measures.* They further
recommended that Maaori-specific data collection should include ethnicity data
and cultural data, ‘such as hapuu and iwi affiliation, access to Maaori networks,
whaanau support, and other information related to those factors that strengthen
Maaori identity and may reflect positive functioning within Maaori cultural
contexts”** All of the information about Maaori understandings of disability and
support service needs could also be included. This, the authors stated, would help
‘inform the development of disability support services tailored to the specific
needs of Maaori.”'

Moreover, both claimants and Crown witnesses, notably including Dr Diana
Sarfati, then the Director General of Health, acknowledged that the disadvantages
experienced by Maaori in the health and disability system are compounded
for taangata whaikaha Maaori, who experience greater burdens than others.”
Furthermore, Ms Tesoriero acknowledged that, if Government agencies are
unable to navigate intersectionality, taangata whaikaha Maaori could fall through
the cracks of the health and disability system.

6.5 Is THE CROWN’S DEFINITION OF DISABILITY ADEQUATE?

In this section, we examine the impact of the Crown’s definition of disability on
how it measures disability. In doing so, we note claimants emphasise an intersec-
tional understanding of disability in comparison with the Crown’s focus on the
severity and complexity of an individual’s impairment. We conclude the section
with an analysis of the parties’ positions.

6.5.1 Claimant positions

Claimants argued that the Crown’s definition of disability needs to reflect how
taangata whaikaha Maaori choose to identify.” This is essential to gaining an
intersectional understanding of disability in Aotearoa New Zealand, because many
taangata whaikaha Maaori identify as Maaori first.”* Counsel for interested party
Hohepa Maxwell, Muriwai Jones and Te Aururangi Davis on behalf of the Health
Services and Outcomes (Ngai Tai, Ririwhenua) Claim stated, [i]t is axiomatic
that if taangata whaikaha Maaori are not counted, they do not count. This matters
because Maaori concepts of disability differ significantly from those introduced
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by non-Maaori)” Moreover, they noted that researchers and expert witnesses
Hector Kawai and Dr Tanya Allport stated ‘the concept of “disability”, as it has
been understood in the modern Western medical paradigm, had no equivalent
within Te Ao Maaori.*®

The Ngaati Kaapoo (Tibble) Claim (Wai 2109) referred to research by Dr Ratima
and Dr Ratima, which we noted above, that identified there are inconsistencies
in data collections and definitions, including how ethnicity is defined. They sug-
gested that there are measures other than conventional measures of functioning
that can be used to help understand impairment and disability that are culturally
specific to Maaori.”

Moreover, claimants highlighted that the Crown’s concepts and definitions of
disability are inconsistent across Government organisations. This was an issue
noted by Dr King.”* She stated:

the New Zealand Disability Strategy emphasises that it is not the person with
impairment(s) that has a disability, rather it is society that is disabling of the person.
However, definitions of disability used by the Ministry of Health and Statistics New
Zealand are based primarily upon reduced functionality of an individual, secondary

to their impairment(s).”

The New Zealand Disability Strategy (Nzps) used the United Nations
Convention on the Rights of Persons with Disabilities (UNCRPD) definition of dis-
ability, namely: long-term physical, mental, intellectual or sensory impairments
which in interaction with various barriers may hinder . . . full and effective partici-
pation in society on an equal basis with others’'*

However, Dr King noted that, within the context of setting eligibility for pss,
the Ministry of Health focused on ‘reduced functionality’ and set a time threshold.
The Ministry defined disability as ‘a physical, intellectual or sensory disability (or a
combination of these) that is likely to continue for a minimum of six months and
result in a reduction of independent function to the extent that ongoing support

»101

is required.

6.5.2 The Crown’s position
The Crown summarised the challenges and complex nature of disability measure-
ment. Mr O’Meara stated:

disability is not a standard demographic variable akin to ethnicity, age, and gender
in administrative data sets. This is partly due to the complex nature of disability
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6.5.2
measurement, which is an interplay of individual impairment, activity limitations
... and context-dependent needs. Identification as a disabled person is not a robust
measure on its own.'”

Despite the complex nature of measuring disability, Crown survey data are
primarily based on the waGss questions on functioning. The waGss questions
were developed by the Washington Group on Disability Statistics, and obtain
information on difficulties a person may have in undertaking basic functioning
activities across six core functional areas: seeing, hearing, walking, cognition,
self-care and communication.'”® Responses to these questions are on a scale: no
difficulty, some difficulty, a lot of difficulty, and cannot do at all."** The Crown
argued that the inclusion of the wass is a positive step, with Mr O’Meara not-
ing ‘[o]ver the last five years, the Office for Disability Issues, now integrated into
Whaikaha, and the Disability Data and Evidence Working Group . . . advocated
for Government-funded surveys to include the Washington Group Short Set of
questions’’” Additionally, the Crown argued, the most recent Disability Action
Plan encourages the use of the wGss in Government surveys."*

Responding to claims that the wass ask the wrong questions, the Crown argued
‘[a]lthough the wass is not specifically validated for taangata whaikaha Maaori,
and may come to be augmented at some point, it is still of use in New Zealand set-
tings."”” In hearing, Crown counsel emphasised the utility of the waGss as a way of
measuring functional impairment and for comparing outcomes between groups
of people across a range of domains."”® Crown counsel also emphasised that the
waGss were considered internationally as a leading example of data collection
and a ‘gold standard’ The Crown argued the waGss should be supplemented, not
changed, to fit the circumstances of Aotearoa New Zealand.'”

Although the Crown argued in favour of the use of the wass, Crown witnesses
accepted the limitations of the wagss. Dr Ryan stated Ara Poutama Aotearoa
‘absolutely accept the limitations of the Washington Group Short Set’” In cross
examination, Ms Tesoriero and expert witness Mr Thompson both accepted that
the wass have not been validated for indigenous populations, including Maaori.™

The Crown submitted that it was working to improve disability data to make
better use of existing information, aiming to gain deeper insights into the
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experiences and needs of taangata whaikaha Maaori. To do so, Mr O’Meara said
the Crown was working to shift from a medical model of disability, which focused
on individual impairments as the source of disability, towards a social model.
The social model recognises that disability arises from the interaction between a
person’s needs and the barriers present in their environment. We discuss the social
and medical models of disability in chapter 5. The social model emphasises the
importance of not only measuring impairments or limitations in activity but also
identifying the supports and barriers that affect individuals and their whaanau.™
However, Mr O’Meara’s evidence also acknowledged that while the social model of
disability aligned better with a te ao Maaori perspective, ‘it is not a perfect fit’ and
the Crown does not attain intersectional data by applying a te a0 Maaori perspec-
tive, rather by cross-tabulating disability indicators and ethnicity indicators."

6.5.3 Tribunal analysis
While we acknowledge the Crowns efforts to improve disability data, the Crown’s
definition of disability remains inconsistent across its agencies. Furthermore,
it has not been developed in partnership with taangata whaikaha Maaori. We
discuss Maaori models of disability in chapter 5, however, in terms of data collec-
tion, we agree with claimants that ‘data related to factors that strengthen Maaori
identity, such as whaanau and iwi affiliation, are missing from most government
data collections™

Regarding the Crown’s use of the waGss, some researchers we heard evidence
from criticised the wass. In the words of expert witness Bernadette Jones, Senior
Kaupapa Maaori Researcher, University of Otago:

the “Washington Group Short Set on Functioning’ (wWG-ss) questions are currently
used in the New Zealand Census (and in other surveys) as a proxy for ‘disability” . . .
However, they are not validated for Maaori (or other Indigenous Peoples), nor do
they actually measure disability (the process and effects of disablism on populations
with impairment).

Rather than attempting to assess disability prevalence or account for the historical,
political, social, cultural, and environmental impacts on Taangata Whaikaha Maaori,
the wG-ss questions instead focus on serving an international and longitudinally
repeatable measure of impairment. Hence, the real overall impacts of disability are
often invisible as prevalence is likely to be underestimated for Taangata Whaikaha

.11
Maaori.”

The evidence indicates the Crown’s measurement of disability risks undercount-
ing the number of disabled people and taangata whaikaha Maaori. This can be
seen in the most recent Disability Survey, where the threshold at which a person
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was counted as disabled was effectively set higher in 2023 than in the 2013 survey,
and previous surveys, because people with lower levels of difficulty were no longer
counted as disabled."® Only those that answered ‘a lot of difficulty’ or ‘unable to
do it at all’ to questions regarding functional difficulty were counted as disabled.
Those that reported as having ‘some difficulty’ in any area of functional domain
were not counted as disabled.”” There is, therefore, a substantial risk of under-
counting those who identify as disabled or taangata whaikaha Maaori. As noted
by claimants, this creates issues where resources and strategies are not necessarily
sufficient or targeted where they are needed most."® Claimant counsel identified
turther issues relating to the wass, including that the data cannot be analysed
by ethnicity or iwi and the sample sizes of surveys are too small to be statistically
meaningful.”

The implications of possible undercounting are concerning. We heard evidence
from claimants on the effects of being made invisible within the disability system.
The Ngaati Kaapoo (Tibble) Claim emphasised:

Invisibility is a common theme throughout the evidence and arises as a direct result
of Crown acts and omissions. This invisibility includes the Crown’s failure to ensure
that sufficient health research and data has been collected regarding taangata whai-
kaha Maaori, including kaapoo Maaori and their whaanau. The impact of the invis-
ibility of kaapoo Maaori (and taangata whaikaha Maaori more generally) from histor-
ical and contemporary health and disability data has been immense."*

Counsel for interested parties, Mr Maxwell, Ms Jones and Mr Davis (on behalf
of the Health Services and Outcomes (Ngai Tai, Ririwhenua) Claim) highlighted
that many Maaori do not identify with the label of disabled or ‘do not consider
disability as defining them” They also emphasised that during hearing, Mr
O’Meara acknowledged that ‘taangata whaikaha Maaori may be less likely to iden-

tify themselves as disabled if they felt they could be disadvantaged because of it.
Mr O’Meara summarised:

One [limitation] is for services or supports that are designed to reach a group of
people. If we don’t know how large that group of people is, how many people are out
there with a particular impairment or other need we're not able to assess who's miss-
ing out on a service. And then for those people who are receiving a service or support,
if we don’t have good information about their experience or the outcomes that arise
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from those services or supports, then again we are limited in our ability to evaluate
those.””

We therefore conclude that, if the Crown’s definition or method to identify
taangata whaikaha Maaori does not accurately reflect how they identify, the
Crown is inhibited in collecting high-quality data. The lack of high-quality data
then impedes the Crown’s ability to plan, deliver and monitor services that meet
the needs of taangata whaikaha Maaori.

6.6 Is CROWN RESEARCH ON TAANGATA WHAIKAHA MAAORI SUFFICIENT?
Robust data can also support research and innovation which can influence policy
design and service delivery. In this section, we adopt Dr King’s definition of
taangata whaikaha Maaori research to mean ‘research towards the provision of
information for addressing health and well-being of” taangata whaikaha Maaori.”*
Claimants question the Crown’s stated commitment to taangata whaikaha Maaori
research and enhancing its understanding of te ao Maaori perspectives of disabil-
ity. We discuss the respective parties’ positions, followed by our analysis.

6.6.1 Claimant positions
Claimants raised concerns about the adequacy of the Crown’s focus on taangata
whaikaha Maaori research, particularly given the lack of targeted funding. One
of the main issues raised during the inquiry relating to research was the fact that
there is no ring-fenced funding for Maaori disability research. Dr King stated the
Health Research Council (HRc) has funding mechanisms dedicated to advancing
Maaori health research, however there is no dedicated funding stream for research
at the intersection of health and disability services. This means research relevant to
taangata whaikaha Maaori would compete with non-Maaori research for funding,
that is, funding not specifically focused on Maaori health. There is also evidence
showing an overall decrease in Hrc funding for Maaori over the five-year period
from 2014 to 2018, whilst HRc funding for non-Maaori increased.”

Dr King was apprehensive about the lack of dedicated funding for research rele-
vant to taangata whaikaha Maaori:

It is difficult to discern how this situation could support the advancement of
Maaori health and disability research that meets the aspirations and needs of Maaori
with lived experience of disability, their whaanau and communities. It is particularly
so for an area where capacity and capability building in health and disability research
by, and for, Maaori with lived experience of disability is urgently required.”®
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Claimants also raised the ‘lack of support to taangata whaikaha Maaori to
develop their own capacity and capability’” Claimants referred to the evidence
of expert witness, Ms Jones, where she provided evidence of leading the Te Ao
Maarama research project, which we note was developed in response to identified
‘extensive gaps’ in taangata whaikaha Maaori research and ‘critical gaps in disabil-

5128

ity data for Maaori in Aotearoa.™ Ms Jones stated:

We have had a history of racist, biomedical, ableist research paradigms in Aotearoa
that have excluded Taangata Whaikaha Maaori. Meaning there are few Taangata
Whaikaha Maaori researchers in Aotearoa, especially those using qualitative research,
and that includes Maaori methodologies like puuraakau Maaori storytelling, which
has been really under-valued by funders. It is not seen as robust and equivalent to
quantitative research.

There have been little or no direct efforts from funders to support capacity and
capability of Taangata Whaikaha Maaori as researchers in our own rights, leaving
many of us to struggle in unsupportive environments, negatively affected by racism
and ableism et cetera.”

In regards to the Crown’s expressed intention to engage with Maaori to under-
stand disability from a te ao Maaori perspective through research, claimants were
sceptical that any ‘meaningful co-design’ had taken place between taangata whai-
kaha Maaori and the Crown. They further argued that ‘[h]istorically the Crown
has not meaningfully engaged with taangata whaikaha  and reiterated that ‘the
Crown has had knowledge of Maaori definitions and models of disability since
at least the last century, but consultation has been lacking and the dominance of
western models has remained’*

Claimants further submitted the Crown has made limited efforts to include
te a0 Maaori concepts of disability in its surveys and data collection processes,
despite having access to research on these concepts. In hearing, claimant counsel
referred to the report Maaori Concepts of Disability (2000) by Jo Kingi and Anne
Bray, which emphasised that although concepts of disability are diverse within
te ao Maaori, the categorisation of disability exists within the broader context of
colonisation.” When asked in writing whether the findings from the report were
ever incorporated into data collection processes, Mr O’Meara replied that it was
difficult to say how the report was incorporated into the Ministry of Health’s
approach to providing disability support services (pss). He noted this is due to
the broad nature of disability narratives captured by the report, which included
‘substance abuse, poverty and other consequences of colonisation as disabling

127. Submission 3.3.121, p 43

128. Transcript 4.1.15, p279

129. Ibid, p28o

130. Submission 3.3.118, p76

131. Jo Kingi and Anne Bray, ‘Maori Concepts of Disability, (Dunedin: Donald Beasley Institute,
2000), https://www.donaldbeasley.org.nz/assets/publication-file/Maori-Concepts-of-Disabiity-by-
Jo-Kingi-and-Anne-Bray-2000.pdf, accessed 5 February 2026, p 24; transcript 4.1.27, p31
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Maaori, as well as the information being outdated.”” Claimant counsel suggested
Mr O’Mearas reply illustrated a reluctance towards incorporating a holistic view
of disability and preferences views more consistent with the medical model than
the social model or te a0 Maaori concepts of disability.”*

6.6.2 The Crown’s position

The Crown argued it is taking steps to address the lack of culturally appropriate
disability data by investing in research to understand a te ao Maaori perspective
of disability.**

Over the course of our inquiry, the Crown repeatedly argued it placed a high
priority on data, whilst also acknowledging the shortcomings of existing data. In
his written evidence, Mr O’Meara stated that, in the last two decades, the Crown
had funded research relating to disabled people and taangata whaikaa Maaori. He
said ‘[tJhe Crown does value and prioritise data and insights on priority popu-
lation groups and is actively investing in research on understanding outcomes for
disabled people and taangata whaikaha Maaori.” As an example, he noted that
the Government had been investing over $7 million across 10 years ‘in research
on understanding a te a0 Maaori perspective of disability’ through the Hrc.** The
research included Te Ao Maarama: Disability Perspectives of Taangata Whaikaha
Maaori (2019) - commissioned research exploring perspectives of taangata
whaikaha Maaori with the aim of developing ‘culturally appropriate approaches to
measuring disability’”” He argued that qualitative and quantitative data from the
research was used to inform ‘government agencies to develop strategies and action
plans, which in turn informed social policy.*

Mr O’Meara also shared other examples of Crown-funded research to under-
stand taangata whaikaha Maaori including $4,999,811 granted for researchers to
partner with Maaori, Pacific and disability healthcare providers to gain insight
into the needs and aspirations of service users and their community. The grant was
created to co-develop care models of how community healthcare professionals can
support and work alongside whaanau and communities to enable them to sup-
port themselves. Mr O’Meara also noted a $138,000 grant for doctoral research to
‘gain insight to co-design a kaupapa Maaori tool to evaluate and assess funding for
taangata whaikaha Maaori’ which involved interviews with Maaori whaanau and
kaupapa Maaori providers. An additional $249,009 was granted for researchers
to partner with taangata whaikaha Maaori to develop policy advice in relation to
kaainga (housing)."”

132. Document r21(p), p3
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research under the Health Research Council Act 1990.

137. Ibid, p21

138. Ibid, p22

139. Ibid, pp19-21

105



663 HAUWHAIKAHA

Mr O’Meara outlined the Crown’s future intentions to engage with Maaori in
relation to disability from a te ao Maaori perspective. This included the Disability
Data and Evidence Working Group’s intention to include disability data from a te
ao Maaori worldview and to run workshops with taangata whaikaha Maaori."*

6.6.3 Tribunal analysis
We acknowledge the steps the Crown is taking to invest in research to understand
te ao Maaori perspectives of disability. However, the Crown has not provided evi-
dence on how it has incorporated te ao Maaori concepts of disability in its surveys
and data collection processes, despite having access to research on these concepts.
Moreover, evidence suggests that a Western framework of disability is predom-
inantly used. We understand the challenges present, as disability is not a standard
demographic variable, however these challenges are not insurmountable if the
Crown prioritises research into understanding te ao Maaori models of disability.
Projects like Te Ao Maarama: Disability Perspectives of Taangata Whaikaha
Maaori use large surveys and Kaupapa Maaori methods to better measure dis-
ability among Maaori and understand lived experience and cultural expressions
of disability. Other studies examine engagement methods for health services and
culturally appropriate approaches to consultation. However, the frequency and
volume of research is still not at a level that is proportionate to the needs of taan-
gata whaikaha Maaori. While the need has been identified, significant gaps in the
data and research remain. This leads to Crown data collection, including surveys
and administrative data failing to capture disability in culturally meaningful ways.
Policy and service design are therefore impacted, inhibiting the Crown’s ability to
design and provide services for taangata whaikaha Maaori that meet their needs.
We discuss te a0 Maaori models of disability in chapter 5, however, we note here
that Crown research on taangata whaikaha Maaori is critically important to influ-
ence policy design and service delivery. This will also require taangaata whaikaha
Maaori to be supported as researchers to be at the centre of research design and
interpretation. We echo Dr King’s observation, noted above, that increasing cap-
acity and capability in disability research by, and for, taangata whaikaha Maaori is
urgently required. The omission of taangata whaikaha Maaori voices in health and
disability research prejudice them by inhibiting their voices to be heard in the dis-
ability system. Taangata whaikaha Maaori are the experts in their own experiences
and best able to provide insight on their needs and what works best for them. This
is an important input to policy design.

6.7 DOES THE CROWN HAVE SUFFICIENT DATA MONITORING MECHANISMS?
Accurate and consistently captured data can be used to monitor the disability
system including systemic barriers to access and health outcomes for taangata
whaikaha Maaori. In this section, we discuss data in relation to the Crown’s
monitoring mechanisms. Claimants identified the absence of qualitative data as

140. Ibid, p30
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well as bespoke data for specific groups, and the negative effect these data gaps
have on both accountability and health outcomes for taangata whaikaha Maaori.
The Crown offered some acknowledgements and, with reference to the UNCRPD,
pointed to steps it was taking to make improvements. We elaborate on the respec-
tive parties’ positions, after which we provide our analysis.

6.7.1 Claimant positions

Claimants argued that ‘the Crown’s monitoring and data collection activities have
been either absent or woefully inadequate’™ The Ngaati Kaapoo (Tibble) claim-
ants submitted the lack of adequate data had prevented accurate performance
reporting of Crown agencies, which in turn led to a lack of accountability.** This
point was acknowledged by Dr King:

Opverall there is strong evidence that the health, wellbeing and disability support
needs of Maaori with lived experience of disability are not being met equitably by the
Crown. However, the Crown does not have adequate data monitoring mechanisms
in place to be able to quantify the extent of the multiple barriers to access for Maaori
with lived experience of disability. What is clear are sector-wide responsiveness issues,
characterised by a lack of systems and processes, coupled with a lack of accountability
on the part of Crown organisations."

The claimants’ submissions were also supported by researchers Mr Kaiwai and
Dr Allport, who found Crown monitoring and data collection practices were inef-
ficient and contributed to major gaps in recognising and addressing disparities in
disability services and outcomes for Maaori.”** They noted the gap in data collec-
tion processes, stating:

Apart from the lack of lived experience and whaanau voices within current data,
there was also a vast wealth of knowledge and best-practice examples used by Maaori
providers ‘on the ground’ that was not being captured, yet collecting this information
would enable the Crown to make more informed decisions around policies and prac-
tices that concerned Maaori with disabilities."*

Without including the voices of taangata whaikaha Maaori in its data collection,
Crown organisations are unable to adequately monitor the effectiveness of disabil-
ity services. Witness for the Ngaati Kaapoo (Tibble) Claim Kahurangi Fergusson-
Tibble stated: ‘A lot of the data being used to identify taangata whaikaha is just
numbers — quantitative but not qualitative. My concern is that the real qualitative

questions are not being asked of kapo Maaori about what they need.'*
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Claimants also submitted that Maaori data sovereignty principles need to be
considered when implementing monitoring policies.” They noted the Te Pae
Tata: Interim New Zealand Health Plan 2023 mentioned in relation to the man-
agement and use of data:

Maaori sovereignty principles will be embedded in how we manage and use data.
Health service organisations will treat health information as taonga/taoka for all
groups of people, adhering to the Data Protection and Use Policy along with social
service data users across Aotearoa. We will respect and value the people at the cen-
tre of our intelligence and insights. The interpretation and use of intelligence about
communities will be led and interpreted by those communities, including our Pacific
148

people and Taangata whaikaha | Disabled people.

Claimants highlighted that these principles were also mentioned in the Health
of Disabled People Strategy and the New Zealand Health Strategy. However, they
considered these mentions to represent broad statements without any indication
of how they would manifest practically.*

6.7.2 The Crown’s position

The Crown argued it has used data it collects to monitor and improve inequit-
able outcomes through its policy design and in the disability system. Mr O’Meara
stated that ‘[d]ata and research demonstrate inequitable outcomes among disabled
people and taangata whaikaha Maaori,”*® These data have ‘supported government
agencies to develop strategies for improving service delivery and enhancing
voice, either as part of the Disability Action Plan 2019-2023 or on their own”
He noted that these strategies involve measuring and reporting on outcomes for
taangata whaikaha Maaori. Mr O’Meara stated: ‘Each of the strategies, in turn,
informs social policy, investment, organisational structure and approaches to
service provision through practice frameworks and learning modules for cultural
competency in te a0 Maaori and for disability.”

One of the key actions taken by the Crown to improve the collection of disabil-
ity and taangata whaikaha Maaori data is responding to article 31 (Statistics and
data collection) of the uNCRPD. We discussed the UNCRPD earlier in section 3.1.
Article 31 expects that ‘States Parties undertake to collect appropriate information,
including statistical and research data, to enable them to formulate and implement

policies to give effect to the present Convention.”
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The United Nations (UN) Committee, an independent international committee
of 18 experts on disability rights and policy, last examined Aotearoa New Zealand
on its progress implementing the UNCRPD in August 2022.”* The Crown accepted
the 2022 UN recommendation to improve monitoring for taangata whaikaha
Maaori, in conjunction with Statistics New Zealand to ‘develop a national disabil-
ity data framework to ensure appropriate, nationally consistent measures for the
collection and public reporting of disaggregated data on the full range of obliga-
tions contained in the Convention’”

According to Mr O’Meara, as of January 2023, Statistics New Zealand prepared
a draft approach to the development of a national disability framework with
consultation throughout the framework’s development to begin in early 2024."
However we did not receive further evidence of the development of the national
disability data framework.

The Crown provided evidence of specific policies to monitor the use of seclu-
sion and restraint in the current disability system. As we discussed in section
5.3, the Ngaa Paerewa Health and Disability Services Standard includes specific
criteria relating to seclusion and restraint. The Crown also provided evidence that
the standard contains a greater emphasis on monitoring following a seclusion or
restraint event. For example, the standard requires service providers to collect data
on the use of seclusion for monitoring and evaluation purposes.”

Ms Tesoriero provided evidence that Whaikaha had appointed a Programme
Director for Transformation who was tasked with assembling a team to plan the
strategic implementation of the system transformation, and gather data needed to
monitor implementation as it progresses.” According to Ms Tesoriero’s evidence,
Whaikaha also established a Quality and Insights Group in Whaikaha, which was
‘responsible for creating mechanisms to ensure that the supports and services
commissioned and funded by Whaikaha are of the highest quality and standard’™

6.7.3 Tribunal analysis

Claimants and the Crown acknowledged the importance of data to support the
Crown’s ability to design and monitor disability services. As mentioned earlier,
the Crown has identified that its current data collection is inadequate to make
informed decisions to improve outcomes for disabled people and taangata whai-
kaha Maaori.” Mr Thompson recognised the lack of information on taangata
whaikaha Maaori made it difficult for the Crown to publish information and
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6.7.3

develop targeted policies."” He also agreed the deficiencies in data had been long-
standing.'” Tt follows that the Crown has insufficient data to effectively monitor
the disability system under such limitations. Until the identified data gaps are
addressed, such as sufficient disaggregated data, the Crown cannot adequately
monitor the disability system and the multiple barriers to access for taangata
whaikaha Maaori.

The Crown provided evidence of how high-level policies and action plans across
the health system acknowledge the need to assess and separate various demo-
graphic groups in order to adequately monitor access barriers. The Rural Health
Strategy, which emphasises the need for a data and evidence base for rural peoples
with a focus on the various population groups, including Maaori, recognises the
important role that monitoring plays in the progression of health outcomes for
rural dwellers. In its identification of monitoring issues, the document also notes
the intersectional experiences of groups, including rural Maaori or rural disa-
bled people. Whakamaua: Maaori Health Action Plan 2020-2025 described the
importance of Kaupapa Maaori insights into health data.'® Whakamaua described
what monitoring in practice looks like:

Measures of Maaori wellbeing create a greater understanding of system change
requirements towards pae ora. Evidence and insights provide a clearer understanding
of system performance for Maaori. Information is readily available and consistently
utilised to inform health and disability system innovation, policy, services and models
of care. Planning and accountability is evidence informed - reflecting Maaori aspir-
ations. Whaanau, hapuu, iwi and Maaori organisations have access to and the capacity
and capability to utilise powerful insights, evidence and data to transform services

. . .. .. 16.
and wellbeing for individuals, whaanau and communities. 4

The Crown’s use of data and monitoring is expressed in Te Pae Tata, where it
acknowledges: ‘[wle currently collect and maintain many datasets about our
health system, but we have limited capacity and tools to bring information sources
together to draw insights.'® Moreover, developing methods to draw insights needs
to include input from taangata whaikaha Maaori. While the Crown’s evidence
showed high level aspirational statements in its strategies and action plans, it did
not provide detailed information on its systematic monitoring of the disability
system. Constant changes to the disability system further challenged our abil-
ity to evaluate the Crown’s commitments. For example, we saw that Whaikaha
established an internal group to monitor its service provision. However, as the
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commissioning of Dss no longer sits within Whaikaha, we are unaware of the
status of this monitoring group at the time of writing.

The result of the data gaps on monitoring was a point acknowledged by Dr
King: ‘limited data, information or other insights about the population health and
disability needs of Maaori with lived experience of disability . . . prevents accurate
performance reporting and monitoring of these Crown organisations *

While the Crown provided some evidence of monitoring within the current
disability system, the Crown has not been systematically monitoring and report-
ing on itself. Without sufficient data to adequately monitor the disability system,
taangata whaikaha Maaori will continue to be prejudiced because the Crown is
inhibited in making informed policy decisions to adequately address the needs of
taangata whaikaha Maaori.

6.8 TRIBUNAL FINDINGS

The Crown has a Tiriti/ Treaty-based responsibility to actively protect taangata
whaikaha Maaori health and wellbeing through the provision of disability services
that attempt to close inequitable gaps in health outcomes with non-Maaori. The
Tiriti/ Treaty promise of Crown protection means where adverse disparities in
health status between Maaori and non-Maaori are persistent and marked, the
Crown is obliged to take appropriate measures on the basis of need, in order that
they are minimised over time. In Hauora, we said the principle of active protection
requires the Crown to act, to the greatest extent practicable, ‘to achieve equitable
health outcomes for Maaori)'” The principles of equity and active protection
require the Crown to be well-informed of the extent, and nature, of both Maaori
health outcomes and efforts to achieve Maaori health equity."* It follows that the
Crown must maintain adequate data collection practices to keep itself informed of
the needs of taangata whaikaha Maaori and deliver equitable services.

Throughout this inquiry we have heard evidence regarding inequitable out-
comes for taangata whaikaha Maaori, which will be assessed in further sections.
To adequately address inequitable outcomes, the Crown has a duty to inform itself
through the collection of relevant data. In this context, the Crown has a Tiriti/
Treaty-based responsibility to collect culturally relevant data on taangata whai-
kaha Maaori in order to inform evidence-based decisions and monitor progress to
eliminate health inequities.

The evidence highlighted that the administrative data collected by the Crown
was neither comprehensive nor reflective of those who were ineligible for, or
had not accessed, support services, yet might still identify as taangata whaikaha
Maaori.” This undercounting resulted in some taangata whaikaha Maaori being
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‘invisibilised’”® The Crown submitted that it is working on improving its data
sources including administrative data and that Statistics New Zealand was on a
‘progressive journey toward becoming an organisation that uses ‘administrative
data first” - a strategic approach that prioritises the use of administrative data.”
However, evidence showed that there are currently no uniform methods to collect-
ing administrative data among Government agencies in relation to disability. We
also consider the lack of progress on the PPNHI project concerning considering
the absence of person-level data on disabled people and taangata whaikaha Maaori
across Government agencies remains a significant gap.”” Claimants emphasised
this reflected a lack of commitment to improving the quality of disability data.

While we acknowledge the work of the Disability Data and Evidence Working
Group, the evidence before us indicates the Crown has long been aware of the
significant gaps and quality issues in its data and data collection practices relating
to taangata whaikaha Maaori. The Crown’s actions to address the issues have not
been commensurate to the level of need and concern shared by taangata whaikaha
Maaori. Current practices remain fragmented and do not incorporate Maaori
understandings of disability or the lived experiences of taangata whaikaha Maaori
and their whaanau.

Moreover, the Crown has not adequately explained how it is addressing the
limitations of survey data, including the limitation from past surveys of being
unable to determine if Maaori disability rates have increased or decreased over
time.”> Survey data should be adequately robust when data are broken down by
types of impairment to show clearly which types of impairments are more or less
prevalent among Maaori. Survey data needs to consistently allow for comparisons
between taangata whaikaha Maaori and non-Maaori disabled people. Without a
consistent approach to survey data collection, the data are limited in providing
an accurate picture of disability and monitoring outcomes for taangata whaikaha
Maaori.

The evidence before us does not adequately explain what the Crown is doing
to address the limitations of its current data collection, and to develop a consist-
ent approach to capture a culturally relevant and intersectional understanding
of disability. We found the Crown’s lack of a streamlined approach to taangata
whaikaha Maaori data collection concerning, with the effects being that data that
may be collected are not being shared, or adequately utilised to gain an accurate
and fulsome understanding of disability in Aotearoa New Zealand in breach of the
principles of active protection and equity.

The Crown acknowledged that the monitoring of disability data was not previ-
ously prioritised, which explains the current lack of data on taangata whaikaha
Maaori.” It also recognised that collecting sufficient data is part of effective policy
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design. It noted, ‘[i]nsufficient data can contribute to poorer outcomes, whereas
good data helps to support people through evidence-based decision-making.” It
is clear from the evidence we received, the Crown has not implemented nationally
consistent data collection standards for Crown agencies, which means that taan-
gata whaikaha Maaori health outcomes are not systematically separately measured
and reported on from outcomes for non-Maaori. Moreover, the Crown’s collection
of survey and administrative data does not adequately inform the Crown of how
the disability system is performing in relation to taangata whaikaha Maaori health
outcomes, in breach of the principles of active protection and equity.”®

Te Tiriti/the Treaty principle of partnership requires the Crown to empower
Maaori to design and provide health services for Maaori. In our priority report
into the covip-19 response, we found the Crown’s obligation to consult and part-
ner with Maaori in policy development and implementation is especially relevant
where Maaori expressly seek it, and where disparities in outcomes exist.”” The
Crown has a Tiriti/ Treaty-based responsibility to partner with taangata whaikaha
Maaori in the collection of information and in the designing and monitoring of
services to meet their needs. We agree with claimants in this inquiry that part-
nership between taangata whaikaha Maaori and the Crown has been inadequate.
Additionally, the Crown does not use a consistent definition of disability when
collecting information about taangata whaikaha Maaori that recognises and pro-
vides for a te ao Maaori view of disability. Nor has it adequately incorporated the
lived experiences of taangata whaikaha Maaori and their whaanau into its data
collection processes.

In its closing submissions, the Crown stated that a challenge with collecting
data is understanding how taangata whaikaha Maaori conceptualise disability.””
We analyse how approaches to disability effect service design and delivery in
the disability system in chapter 5. We acknowledge how the changes in societal
attitudes towards disability have impacted on the Crown’s historical approach
to collecting disability data. The Crown’s evidence demonstrated that it is taking
steps to change the way it collects taangata whaikaha Maaori data, which will be
more responsive to the needs of taangata whaikaha Maaori. We note Mr O’Meara
commented that ‘[t]he landscape for data generally and for data relating to tangata
whaikaha Maaori is maturing.”” However, we found that the Crown’s actions to
address the identified challenges remain insufficient to correct the current lack
of data. We acknowledge the challenges the Crown faces in collecting valid data,
however, we stress that these challenges are not insurmountable.

While the Crown has acknowledged the importance of collecting and reporting
disaggregated data for taangata whaikaha Maaori, the ongoing absence of compre-
hensive and reliable data relevant to taangata whaikaha Maaori and their whaanau
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reflects a lack of prioritisation and investment. This failure is further compounded
by the fact the Crown has long been aware of the significant gaps and quality issues
in this data, yet has taken no meaningful steps to resolve them. Furthermore, the
Crown should keep itself informed of any factors that may contribute to inequit-
able health outcomes for taangata whaikaha Maaori. However, the Crown does not
adequately fund and support research about taangata whaikaha Maaori and the
operation of the disability framework and, even where research exists, the Crown
does not adequately incorporate the research into its data collection processes,
which is a breach of the principles of active protection and equity and partnership.

In our view, inadequate data collection on taangata whaikaha Maaori and their
whaanau has limited the performance reporting and monitoring of Crown organi-
sations. Furthermore, these data limitations, as well as insufficient information
and insights relating to the disability, access barriers and health needs of Maaori,
clearly ‘impacts on the ability of Crown organisations to effectively plan and fund
services to meet the needs of Maaori with lived experience of disability’ and accur-
ately monitor and report on the performance of Crown organisations.”® This has
meant that much of the Crown’s work in the health and disability sector has not
been routinely scrutinised.”™

The evidence indicates the Crown’s data collection practices do not adequately
support its ability to design and monitor services for taangata whaikaha Maaori.
Furthermore, we note it is not solely for the Crown to determine what will be
measured and how it will be monitored. We emphasise, as we have in previous
Tribunal reports, that the Crown cannot alone audit its own performance - te
Tiriti/ the Treaty obliges Crown agents to ensure that the health system is account-
able to their Tiriti/Treaty partner. The Crown is lacking the tools to effectively
use the data to address inequitable outcomes for taangata whaikaha Maaori. The
Crown is unable to monitor access needs of taangata whaikaha Maaori, which lim-
its the Crown’s ability to effectively design, budget, plan and monitor services for
taangata whaikaha Maaori that meet their needs. This is a breach of the principles
of active protection, equity and partnership.

To uphold its Tiriti/ Treaty obligations and prevent service providers from
being prejudiced, the Crown must urgently address the identified data gaps. The
knowledge and insights needed to understand the experiences of taangata whai-
kaha Maaori are accessible, but require investment in robust, kaupapa Maaori-
led research, which can in turn inform government policy. Crucially, this must
include the voices of taangata whaikaha Maaori, their whaanau, and kaupapa
Maaori service providers, to ensure health and disability services are responsive
to their needs.
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CHAPTER 7

FUNDING

This chapter explores funding-related barriers to accessing health and disability
services for taangata whaikaha Maaori, to consider whether current funding
arrangements are Tiriti/Treaty compliant. We consider what barriers taangata
whaikaha Maaori experience when accessing health and disability services and
whether the Crown has taken steps to address them, including recognising and
providing for equity in contractual and funding arrangements between Maaori
and non-Maaori service providers.’

Claimants raised numerous funding-related barriers that taangata whaikaha
Maaori experience when accessing health and disability services. They submitted
that these barriers reflect and reinforce an inadequate and inequitable funding
system for taangata whaikaha Maaori that breaches te Tiriti/the Treaty.” Broadly,
the Crown acknowledged that the funding system is fragmented and there are
tunding difficulties facing providers. It outlined funds available to support provid-
ers and users and other work underway to improve the system, with it already
improving the flexibility of funding available.

We recognise that the Acc scheme has a key role in funding disability support
for people who are disabled by injury. We discuss Acc separately in chapter 12. As
part of its role in the disability system, MsD provides income supports for disabled
people and taangata whaikaha Maaori. During the hearing stage, we considered
whether MsD is outside the scope of this inquiry and determined that income
supports are outside of scope and will be examined within the Social Services and
Social Development Inquiry (Wai 3460).> Where income supports are discussed
in this chapter, it is solely to provide context for issues being determined by this
inquiry.

This chapter discusses funding-related barriers experienced by taangata whai-
kaha Maaori, their whaanau and kaupapa Maaori providers when accessing ser-
vices. Reflecting the barriers raised during this inquiry, we consider the following
six questions:

» Are kaupapa Maaori providers underfunded?

» Are contractual arrangements for kaupapa Maaori providers equitable?

» Is funding for taangata whaikaha Maaori and their whaanau adequate?

1. We take into consideration and respond to the issues posed in sections 4.4, 4.5 and 4.6.4 of the
Tribunal statement of issues (statement of issues 1.4.2).

2. See, for example, submission 3.3.137, p37; submission 3.3.118, pp145-146.

3. Memorandum 2.6.58, pp 4, 8
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Are taangata whaikaha Maaori able to adequately access funding?
Do eligibility criteria unfairly restrict taangata whaikaha Maaori access to
funding?
» Is funding for taangata whaikaha Maaori sufficiently flexible?
We end the chapter with our findings.

7.1 ARE KAUPAPA MAAORI PROVIDERS UNDERFUNDED?

Kaupapa Maaori providers, that is, Maaori-owned and governed health and
disability providers, deliver a range of services to taangata whaikaha Maaori.
Claimants raised several issues concerning the underfunding of kaupapa Maaori
providers that impede taangata whaikaha Maaori from accessing services and
culturally appropriate care.* These underfunding concerns relate broadly to three
themes: kaupapa Maaori providers receive less funding than their mainstream
counterparts; the funding received by kaupapa Maaori providers is not sufficient
to deliver culturally appropriate services; and the whole system is underfunded,
disproportionately affecting Maaori. In this section, we consider the first issue,
whether kaupapa Maaori providers receive less funding than their mainstream
counterparts.

7.1.1 Claimant positions

The Ngaati Korokoro, Ngaati Wharara and Te Pouka (Turner and Others) Resource
Management Claim (Wai 2003) submitted that Hokianga Health Enterprise Trust’s
Dss, as provided through its Maaori health provider, Hokianga Health (also
referred to as Hauora Hokianga), has been underfunded by a conservative estimate
of $35-$68.6 million between 1994 and 2021.° Dr Richard Meade, an economic
consultant and expert witness for the claimants, came to this figure by comparing
the Dss funding received against what he considered they ‘ought to have received’
over this period.® We explain Dr Meade’s method for calculation below.

Dr Meade calculated the amount Hokianga Health ought to have received
comparing the pss funding Hokianga Health received against the pss funding
received by the rest of Northland. He factored in the demand for pss in Northland
according to age and ethnicity, using the same approach and available data for
these disability rates. He then calculated the amount Hokianga Health and pss
providers in Northland received in dollars per disabled person. He then deter-
mined the underfunding by subtracting the pss funding per estimated disabled
person received by Hokianga Health from the amount received from non-Hoki-
anga Dss providers per disabled person. Dr Meade next multiplied this estimated
underfunding per disabled person by the estimated number of Hokianga disabled

4. Submission 3.3.113, pp 30, 62; doc 14, p15; doc 15, p14 (Kaapoo Maaori Aotearoa); submission
3.3.133, pp 16, 27 (Hokianga Health Enterprise Trust); submission 3.3.130, p 25 (Te Roopu Waiora); doc
J10, p7; doc J9, p 4 (Te Roopu Taurima); submission 3.3.121, p37 (National Hauora Coalition); doc
L18(h), p 4; see Dr Paula King’s definition of ‘Maaori provider’: doc B22, pxiv.

5. Submission 3.3.133, pp 2, 19-20

6. See doc F18, pp12-17, 37.
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people to provide him with an indication of the funding Hokianga Health ought
to have received.”

Dr Meade acknowledged that there are five key limitations to his approach.’
Among these limitations are that when determining the pss funding received by
Hokianga Health, Dr Meade captured funding from all sources but when deter-
mining pss funding for all of Northland, Dr Meade considered only funding from
Northland pHB because of data limitations.” Furthermore, ‘Northland pss fund-
ing is only available with high confidence for 2009-2021, meaning ‘Northland pss
estimates in earlier years [are] based on interpolation or apportionment’. Similarly,
he ‘relied on one New Zealand Disability Survey’s data to scale the national dis-
ability rates to localised rates’”

The claimants further submitted that the Crown should regard and fund
Hokianga Health as a public hospital, not a non-governmental organisation (NGO)
as they are currently, because they provide public health services, including to
taangata whaikaha Maaori, and provide ‘the Hokianga public hospital service
under contract to (now) the Northland District Health Board.” They argued that
this underfunding directly correlates to inequity and that investment or compen-
sation is needed to close the gaps in health outcomes between taangata whaikaha
Maaori and non-Maaori disabled people.” Similarly, claimant Karen Smith, on
behalf of Te Roopu Taurima (Thomas) Claim (Wai 2734), submitted that Te Roopu
Taurima, the largest kaupapa Maaori provider in the country for intellectual dis-
ability support (including residential care), does not receive sufficient funding to
deliver services to taangata whaikaha Maaori and meet their cultural needs and
that it receives less funding than comparable, mainstream providers.”

The National Hauora Coalition and All Maaori Claim, the largest of the five
Maaori-led primary health organisations (PHO), identified capitation (population-
based) funding as problematic because it is based on factors like age and gender,
but not disability. This model allots funds according to the number of people
enrolled in a PHO, based on the demographics of the enrolled population, such
as ethnicity.” Consequently, the amount PHOs receive, based on capitation pay-
ments, is not adjusted for the number of taangata whaikaha Maaori in their rohe.
The National Hauora Coalition and all Maaori claimants submitted that using this

7. Document F18, pp14-16

8. See doc F18, pp 35-36; transcript 4.1.13, pp 185-186.

9. Document F18, pp 26, 36

10. Transcript 4.1.13, p186; doc F18, p35

11. Submission 3.3.133, p15

12. Transcript 4.1.28, p79; see also submission 3.3.133, p27

13. Submission 3.3.130, pp 25, 27; transcript 4.1.20, p145; doc J10, pp7-8. Closing submissions for
Wai 2734, explained “Te Roopu Taurima (“TRT”) is the largest kaupapa Maaori intellectual disability
support service provider in Aotearoa and has been delivering services to some of the most vulnerable
members of our society for over 20 years. TRT employs 480 staff nationally with services includ-
ing 24/7 secure residential accommodation in Te Tai Tokerau, Taamaki Makaurau, Waikato and
Ootautahi, submission 3.3.130, p1.

14. Submission 3.3.121, p39; see also doc H12, p11
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model to fund services for taangata whaikaha Maaori implies incorrectly that the
needs of Maaori and taangata whaikaha Maaori are always uniform.”

Kaupapa Maaori providers explained that the underfunding of their services
negatively impacts both the services available and the quality of care they deliver.
They can offer only limited care hours, staff recruitment and training are difficult
and fewer staff are available. They stated the situation of underfunding negatively
impacts on available resources, including specialist equipment. Consequently, pro-
viders are unable to sustainably meet the needs of taangata whaikaha Maaori, forc-
ing some to find services outside their local area.' For example, Hokianga Health
explained that these issues mean they cannot always accommodate demand for
their inpatient and residential services at Rawene Hospital and are forced to deny
referrals, leaving local patients to find services elsewhere.”

Kaupapa Maaori providers further alleged that they ‘bear the burden of
underfunding’ and are forced to cover the shortfall.”® They argued this burden
is disproportionate as kaupapa Maaori providers are more likely to serve more
taangata whaikaha Maaori, relative to non-Maaori providers.” For example,
Hokianga Health explained that being underfunded forced them to seek funds
elsewhere, including placing koha boxes at their sites and setting up a Give a Little
page. Hokianga Health called this situation ‘a tragic indictment of the low priority
afforded to one of the most deprived communities in Aotearoa and concluded
that kaupapa Maaori services are ‘not a priority for the Crown’™

Similarly, National Hauora Coalition and all Maaori claimants submitted that
‘supporting taangata whaikaha Maaori and their whaanau in the pursuit of hauora
comes at additional costs to PHOs serving Maaori populations, especially Maaori
pHOs working in culturally safe ways in line with tikanga)” Kaupapa Maaori
providers thus have ‘extra costs with no extra funding, according to claimant Dr
Brown, Chief Executive of the National Hauora Coalition.”” Te Roopu Taurima
also submitted that funding received fails to cover the scope of services that they
must provide, forcing them to spend their own money to cover the shortfall.” This
include to meet cultural obligations, such as koha, enabling whaanau to visit taan-
gata at Te Roopu Taurima and for taangata whaikaha to travel to visit whaanau
and maintain links to their tuurangawaewae.™

15. Submission 3.3.121, p36; doc H12, p11

16. Document F20, pp 3—-4; submission 3.3.130, p33; doc L18(h), p5; doc 14, p9; doc 15, p14; tran-
script 4.1.28, p79; submission 3.3.118, p 295

17. Document E20, pp3-4

18. Document r18(h), pp 4-5; submission 3.3.121, p 39; submission 3.3.117, p 21

19. Submission 3.3.121, p38 n; doc H12, p11

20. Transcript 4.1.28, p8o

21. Submission 3.3.121, p39

22. Document Hi12, pp11-12

23. Submission 3.3.130, pp 26-27

24. Submission 3.3.130, pp 26-27
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7.1.2 The Crown’s position
Witnesses on behalf of the Crown acknowledged the funding difficulties facing
providers and the impact of limited resources on service provision. Dr Sarfati
admitted that NGos are required to provide health and disability services with
little funding, thus taangata whaikaha Maaori relying on NGos will have poorer
health outcomes, given the lack of services and resources.” Adri Isbister, then
Deputy Director-General Disability at the Ministry of Health, noted that the
Ministry of Health was focused on improving Maaori equity, including ‘tackling
the longstanding Maaori disability issues of equitable Kaupapa Maaori provider
investment,”® She acknowledged: ‘For 25 years, disability support services have
operated in a capped budget. Over that time, funders have experienced several
periods of significant pressure on their budgets, which have only been relieved
through the application of additional funding.”

Moreover, in response to a 1 July 2024 information request from the Honourable
Louise Upston, Minister for Disability Issues, Whaikaha reported that ‘[m]ost pro-
viders advise they are under significant financial pressure.** However, the briefing
did not distinguish between Maaori and mainstream providers.

The Crown also admitted that it does not know the number of kaupapa Maaori
providers delivering services and therefore cannot determine the proportion of
spending, relative to non-kaupapa Maaori providers.” Additionally, Crown coun-
sel referred to the difficulty and ‘internal conundrum’ the Crown faces in trying to
determine adequate funding levels, caused by pressures over resource allocations
and the difficulty of needing to ‘figure out the sources of that adequate funding
and the other demands for those resources’*

Regarding general funding concerns, the Crown cited available schemes to
increase the capacity and capability of providers to deliver services, specifically the
Maaori Provider Development Scheme (MmPDs). Established in 1997, this scheme
distributed grants to support the development and capability of Maaori health and
disability providers.” Whaikaha administers a $1 million fund, established in 2023,
to increase leadership skills, resources and capability of organisations. Its require-
ments include demonstrating that recipients partner with taangata whaikaha
Maaori.”” However, we have heard that none of the five recipients were kaupapa
Maaori providers.” We were not provided with evidence of how recipients have
partnered with taangata whaikaha Maaori, if at all.

Beyond these schemes, the Crown did not address in detail kaupapa Maaori
providers’ underfunding claims, except that of Hokianga Health. The Crown

25. Document r17(1), p [7]

26. Document B33, p52

27. Document B33, p53

28. Document N17(i), pp 20, 26

29. Document r17(1), pp [4]-[5]

30. Transcript 4.1.28, pp503-504

31. Document r17(l), pp [6]-[7]

32. Transcript 4.1.26, p 61. For the recipients of this funding, see doc L14(h), p2.
33. Submission 3.3.125, p29
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rejected Hokianga Health’s claim of being historically underfunded to an amount
of $35-$68.6 million.** Expert witness Dr Bronwyn Croxson, Ministry of Health
Chief Economist, gave a high-level analysis of the process by which Dr Meade
came to his estimate. She was not asked to undertake an evaluation of whether
underfunding occurred, but only to determine ‘whether Dr Meade’s estimate of
the size of historical underfunding was robust and reliable” Dr Croxson found
that there were too many uncertain variables in Dr Meade’s assessment and,
although the assumptions made were reasonable, there were alternative equally
reasonable assumptions, which would change the results. Thus, Dr Croxson did
not consider Dr Meade’s analysis to be robust and reliable.*

7.1.3 Tribunal analysis

In stage one of this inquiry, we discussed the funding of the primary healthcare
system. We found that Maaori primary health providers were underfunded at
the outset and that ongoing resourcing is a significant issue. We also found that
funding arrangements disadvantaged providers primarily serving high-needs
populations, particularly Maaori primary health organisations and providers and
thus were not Tiriti/ Treaty compliant.”

In this inquiry, several providers submitted that they are underfunded as they
receive less funding than their mainstream counterparts. However, we do not have
enough evidence as to the funding arrangements of kaupapa Maaori providers
compared to mainstream providers to substantiate this claim. Hokianga Health
did provide evidence to support their claim but given the limitations of Dr Meade’s
evidence, we agree with the view of Dr Croxson that this estimate cannot be used
to confirm that Hokianga Health has been underfunded to the extent claimed, if
atall.

The Crown noted it cannot determine the number or proportion of spending to
kaupapa Maaori providers, relative to mainstream providers. This is supported by
research. Dr King identified data gaps in the then pHB funding given to kaupapa
Maaori providers (since replaced by Te Whatu Ora). While she identified that
these funding allocations were ‘very low relative to total DB funding’ (1.5 per cent
of total funding in 2015-16 was available to Maaori health providers), she noted
that puBs could not ‘show how much funding they spent on services delivered
by Maaori-run health and/or disability support providers for Maaori with lived
experience of disability’* The Ministry of Health could also not determine the
proportion of Vote Health spending on disability services.”

While we cannot determine that kaupapa Maaori providers are underfunded
relative to mainstream providers, the experiences of kaupapa Maaori providers

34. Submission 3.3.138(a), p 88

35. Transcript 4.1.27, p394

36. Transcript 4.1.27, pp394-395

37. Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa
Inquiry (Lower Hutt: Legislation Direct, 2023), ppxv, 115-117

38. Document B22, pp 309, 311

39. Document B22, p298
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show that they cannot adequately deliver sustainable and culturally appropriate
services to taangata whaikaha Maaori at current funding levels, with the shortfall
falling to providers. This is supported by research. Dr King found funding issues
impacted the services offered, noting that Maaori have a higher proportion of
unmet need regarding access to specialist equipment and health professionals
compared to non-Maaori.*” Commissioned researchers Mr Kaiwai and Dr Allport
similarly observed the difficulty kaupapa Maaori providers have in delivering ser-
vices to taangata whaikaha Maaori, noting that ‘providers spoke of the challenge of
delivering best practice, kaupapa Maaori services” due to ‘systemic barriers which
included inadequate and insufficient funding from Crown funding allocations and
mechanisms’*

The Crown cited schemes to support providers, namely the mpDs. Research
shows the MPDs has supported kaupapa Maaori providers. The Ministry of Health
reported that 31 Maaori-owned and governed disability providers received funding
between 2013-14 and 2017-18, totalling $9,765,406.03.* Recipients include three
of the kaupapa Maaori providers that submitted they are underfunded: Hokianga
Health Enterprise Trust, Kaapoo Maaori Aotearoa and Te Roopu Taurima.®
However, the scheme’s usefulness in improving disability services is limited given
its purpose, as described by the Ministry of Health:

Funding for health services to Maaori disabled cannot be estimated because the
primary objective of the Maaori Provider Development Scheme (MPDSs) is to build the
capacity and capability of providers (eg Mission, Strategy and Planning) and not for
direct service provision for Maaori disabled.**

Mr Kaiwai and Dr Allport also referred to a kaupapa Maaori provider who,
while supporting the MPDs, noted difficulties in acquiring funding under the
scheme, relative to funding available to mainstream providers:

you have to have the majority on your board Maaori, the majority in your senior man-
agement team Maaori, the majority of your staff Maaori. Well, you know, I'm pretty
sure mainstream providers who provide disability services to Maaori don't have to do
that. But I do - to get any funding.”

We recognise that the Crown has established schemes to improve funding for
kaupapa Maaori providers and their services, particularly the mpDs, which consti-
tutes a notable investment in their development. However, the number of schemes
is limited, the total funding awarded is capped and these schemes are not exclusive

40. Document B22, pp27-28, 31

41. Document B23, p73. Note Mr Kaiwai and Dr Allport use the term whaanau hauaa in their
report.

42. Document B22(g), pp132-133

43. Document B22(g), p133

44. Document B22(g), p131

45. Document B23, pp 54-55
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to disability services, which means providers must compete against non-disability
service providers for this funding. Dr King found that many recipients also offer
other health services, so it is not possible to determine whether this funding
relates to improving disability services.* Moreover, Ms Isbister reported that pro-
viders must adhere to a capped budget, which resulted in the need for additional
funding being made available.” We have also seen the amount available for the
MPDSs decrease. Between 2015-16 and 2019—20, it was reduced from $7.2 million to
$6.8 million (it decreased further to $6.3 million between 2016-17 and 2018-19).**
In 2022-23, this fund was incorporated into other funding streams provided by
the Crown.*” The evidence we heard from kaupapa Maaori providers and taangata
whaikaha Maaori shows that kaupapa Maaori providers are still unable to meet
the needs of taangata whaikaha Maaori despite these funding schemes.

The funding system is complex to navigate, let alone analyse. We have been pres-
ented with evidence alleging underfunding, but this is very difficult to assess given
the lack of robust and available data, leading to a reliance on anecdotal evidence,
which has inhibited our analysis. There is an onus on the Crown to keep data on
the system, such as identifying the proportion of funding for kaupapa Maaori
providers relative to mainstream providers. The Crown’s failure to do so suggests
a lack of effective monitoring and thus a lack of accountability. Accordingly, while
we do accept that kaupapa Maaori providers receive insufficient funding to sus-
tainably deliver culturally appropriate services to taangata whaikaha Maaori, given
the lack of data and monitoring by the Crown regarding the funding of kaupapa
Maaori providers relative to mainstream providers, we cannot determine whether
underfunding has occurred, or the scale and extent of this potential underfunding.

7.2 ARE CONTRACTUAL ARRANGEMENTS FOR KAUPAPA MAAORI PROVIDERS
EQUITABLE?

7.2.1 Claimant positions

Kaupapa Maaori providers who deliver services to taangata whaikaha Maaori
reported that obtaining contracts with the Crown is difficult and the contracts are
not equitable to contracts with mainstream providers and fail to provide finan-
cial recognition for the cultural responsiveness they provide. Three broad issues
were raised relating to contracts: (a) barriers when negotiating contracts; (b) the
contracts themselves being inequitable; and (c) increased auditing scrutiny. We
address these in turn.

(1) Negotiating contracts
Claimants argued that the Crown has fostered a competitive contracting environ-
ment, where kaupapa Maaori providers must compete against one another and

46. Document B22, p159
47. Document B33, p53
48. Document c23, p134
49. Document 01, p [665]
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against mainstream providers who cannot deliver the same level of culturally
appropriate care, with large mainstream providers being favoured.”® Kaupapa
Maaori health and disability providers further commented that they are disad-
vantaged in the negotiation process because the Crown prefers to contract main-
stream providers with whom they have long-standing relationships.”™ On behalf of
the Te Roopu Taurima (Thomas) Claim, witness Roger Herangi, General Manager
of Disabilities at Toituu te Waiora and former Manager of Maaori Development in
the Ministry of Health’s Disability Support Directorate, described the process to
obtain contracts, particularly for new kaupapa Maaori providers, as ‘fractionalis-
ing} in that newly established kaupapa Maaori providers would compete against
each other for funding from the same limited pool, resulting in fewer kaupapa
Maaori providers being able to establish themselves.”” Mr Herangi explained
that ‘[eJmpowering Maaori to care for Maaori requires disability services to be
strengthened in the regions, and that needs to be a priority for the government’”

(2) Inequitable contracts

Some providers reported that they received the same amount of funding as others,
despite serving clients with higher needs, which causes a funding shortfall. The
Health Services and Outcomes Kaupapa (Te Puna Ora o Mataatua) Claim sub-
mitted that the cluster agreement between Te Puna Ora, the Crown and other
providers is an example of the Crown’s failure to consider equity when designing
this agreement. In 2016, they entered into a novel cluster agreement with the then
Eastern Bay of Plenty pHB, which grouped eight providers around three contracts,
under which client outcomes, as opposed to needs, were ranked into cluster
categories and funded accordingly. However, funding was based on data across
the whole Bay of Plenty and failed to distinguish between Eastern and Western
Bay of Plenty. Moreover, some providers, including Te Puna Ora, only operated in
one of the two rohe. Each provider is allotted the same funding, regardless of the
mix of clients and their needs.”* Te Puna Oras clients, however, are typically high
needs and do not access services at a lower needs stage.” They argued that the
blanket model ‘created an inequitable system that prejudices Te Puna Ora’s clients
and Maaori in the Eastern Bay of Plenty*® Therefore, the funding received was
inadequate to address the needs of their clients, with a discrepancy of $160,405 for
2017-18 alone, as confirmed by an independent audit undertaken by GBG Audit
and Risk Limited commissioned by the then Bay of Plenty puBs.” Subsequently,

50. See, for example, submission 3.3.120, p 40; doc J19, pp 9, 10; transcript 4.1.23, p 95.
51. Document j8, pp 2-3; see also doc j21, p8

52. Document J8, p 3; see also submission 3.3.130, p26

53. Document J8, p6

54. Transcript 4.1.18, pp123-124

55. Transcript 4.1.18, p126

56. Submission 3.3.129, p13

57. Submission 3.3.129, pp 7 11; doc G1(b), p 4
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Te Puna Ora sought a sustainability grant of $160,405 for the proven discrepancy.
This was declined and they received a one-off payment of $68,000.”

Kaupapa Maaori providers reported that they are being paid less for the same
level of services as compared to other providers. The Ngaati Kaapoo (Tibble)
Claim argued that the contract Kaapoo Maaori Aotearoa (also referred to as Ngaati
Kaapoo) received was of a lesser value than the Royal New Zealand Foundation of
the Blind’s (now Blind Low Vision New Zealand) contract with the Crown for the
same service.” Kaapoo Maaori Aotearoa explained that the Blind Foundation had
historically been contracted to provide services for Kaapoo Maaori but in stopped
doing so in 2012 and this contract was offered to Kaapoo Maaori Aotearoa.
However, the new contract was for a smaller amount, which did not allow Kaapoo
Maaori Aotearoa to deliver services nationally.*

Christina Cowan, Chief Executive of Kaapoo Maaori Aotearoa, explained that
between 1 December 2011 and 30 November 2013, a subcontract was established
between Kaapoo Maaori Aotearoa and Royal New Zealand Foundation of the
Blind. To cover the transition period, Royal New Zealand Foundation of the
Blind paid $280,000 to Kaapoo Maaori Aotearoa between 1 December 2011 and
30 November 2013. This was $20,000 less than Royal New Zealand Foundation
of the Blind’s contract with the Ministry of Health, which was for $300,000.
The outstanding $20,000 was said to have been retained by Royal New Zealand
Foundation of the Blind for their staff to obtain cultural training.” Once the
transfer was finalised, Kaapoo Maaori Aotearoa’s direct contract with the Ministry
of Health from 1 December 2013 to 30 November 2015 was worth $285,000, still
$15,000 less than Royal New Zealand Foundation of the Blind’s $300,000 con-
tract.” The retention of funds for cultural training was disputed by the Crown,
but was confirmed in relevant minutes provided by Kaapoo Maaori Aotearoa.”
Kaapoo Maaori Aotearoa received $285,000 per year for its two subsequent con-
tracts (until 30 November 2017), which then increased to 289,275 per year for two
consecutive contracts between 1 December 2017 and 30 November 2025.%

Similarly, Te Roopu Taurima submitted that their contracted residential com-
munity services rates were lower than other providers for the same work. They
explained that rates were not measured at the highest level, despite providing ser-
vices to those with ‘high and complex needs” and additionally delivering culturally
appropriate services.” As a result, in some instances, Te Roopu Taurima was being
paid 40 per cent less for the same work.” However in 2023, following a review, Te
Roopu Taurima’s daily rates were increased for 29 of the taangata whaikaha Maaori

58. Transcript 4.1.18, pp124-125, 130; doc G1, pp12-13

59. Submission 3.3.113, p 64

60. Submission 3.3.113, pp 63-64; doc 14, pp 9-10; doc 15, p14
61. Document 14(h), p [1]; doc 14(i), p1

62. Document 14(h), p [1]

63. See doc 14(i).

64. Document 14(h), p 1]

65. Document j22, p1o

66. Document J22, p10; see also doc j22(b), p2
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they care for in Taamaki Makaurau, leading to an annual increase of $737,105.34.7
Historical underfunding was not addressed. They argued that further work was
needed as some rates have not changed.”

Claimants submitted that contracts fail to provide financial recognition for
the cultural responsiveness they provide, being measured at the same minimum
standards that mainstream providers must satisfy.” Te Roopu Taurima submit-
ted that contracts do not include specific funding for culturally appropriate care
and services. Since becoming an independent provider in 1999, only one contract
included specific cultural funding, being for an amount of $60,000 to account for
the Maaori-specific services that they would provide.”” Ms Cowan commented
that contracts do not compensate Kaapoo Maaori Aotearoa for their cultural
competence and expertise, nor for all the work they do.”

Kaupapa Maaori providers claimed that the contracts they obtain are inequit-
able to those of mainstream providers, alleging they receive less funding to provide
the same or higher level of service and that the length of their contracts are shorter
than for mainstream providers.” For example, Kaapoo Maaori Aotearoa, reported
that 98 per cent of its income is from short-term Government contracts, or one-
off grants.”” They explained that this undermines the services they can provide,
makes planning difficult and does not provide certainty for them or their taangata
whaikaha Maaori clients.”

(3) Increased auditing scrutiny

Two kaupapa Maaori providers claimed that they have faced increased auditing
scrutiny compared to their mainstream counterparts.”” Kaapoo Maaori Aotearoa
submitted they experience higher standards of compliance and auditing, explain-
ing that they were audited three times in 2018 (once by MBIE and twice by the
Ministry of Health), causing strain to the organisation and its staff.”® Furthermore,
the financial costs and resources to comply with these auditing requirements are
difficult for them to bear as a small organisation.”” Te Roopu Taurima submitted
that they too have been subjected to a disproportionate level of oversight and ‘rig-
orous monitoring’ by the Crown, which has stifled their ability to build capacity.”®
They explained that the review cycle for their contract can be between 12 months
and five years and includes a mid-point audit. They recently moved to a three-year

67. Document j21(d), pp1-2, 3; see also doc j21(f), p9, tbl 6

68. Transcript 4.1.20, pp 134, 150

69. Submission 3.3.130, p 26; submission 3.3.113, p103; doc 14, pp17-18

70. Submission 3.3.130, pp 25-26; see also doc J19, p8

71. Document 14, pp17-18; for another example of discontent with contracting arrangements see
submission 3.3.125, pp 25-26.

72. Submission 3.3.113, pp 62, 64

73. Document 14, p18; transcript 4.1.23, p 95

74. Submission 3.3.113, p 62; doc 14, p15

75. Submission 3.3.113, p 62; submission 3.3.130, p33

76. Submission 3.3.113, p 65; doc 14, p16

77. Transcript 4.1.23, p97

78. Submission 3.3.130, pp 31, 32—-33; doc J8, p4
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7.2.2
review cycle from a two-year period that required 12-monthly mid-point audit-
ing.”” They did not provide further examples or explain how this level of oversight
was too far-reaching.

7.2.2 The Crown’s position

The Crown did not individually address these three broad claims, but addressed
contractual arrangements within the wider system. The Crown explained that
there are two main funding contract frameworks: pss and Disability Information
Advisory Services (D1AS). DsS contracts are for disability support services, while
pias are for providers to supply independent advice and information free of
charge, including for disabled people, their whaanau and the public.”

Related to concerns raised in the difficulty of kaupapa Maaori providers estab-
lishing contracts with the Crown, Whaikaha noted that, of the 470 contracted
providers (across 800 contracts) for Dss at the time of hearing, they could not
identify how many were kaupapa Maaori providers, being only able to cite that
in 2019 the Ministry of Health contracted 33 kaupapa Maaori providers, out of
980 contracted providers.” The Crown was also unable to determine how many
of the 41 HCss providers directly contracted with Whaikaha were kaupapa Maaori
providers at the time of hearing, but suggested there could be 15.* Ms Tesoriero
acknowledged that the Crown does not know what proportion of investment in
Dss goes to kaupapa Maaori providers. Moreover, Whaikaha noted its intention to
identify kaupapa Maaori providers in future to measure this investment.” We have
not been provided with evidence of their progress.

Whaikaha also noted its intention to introduce a commissioning and pro-
curement board with a target of 8 per cent of their contracts being with Maaori
providers.* We did not receive any evidence about when this change was to occur.
They also acknowledged that Whaikaha contracts directly only with a few HCss
providers and noted that they want to increase this number, potentially through a
collective.” However, as the Te Roopu Waiora Trust Claim have pointed out, on 13
September 2024 the Government removed the 8 per cent target for Government
contracts being with Maaori businesses.* It is unclear whether Whaikaha are still
pursuing their initial intention, particularly because the provision of Dss services
has been moved to MsD.

In response to contract lengths, Ms Tesoriero reported that many of the histor-
ical contracts have been re-contracted and procurement processes changed.” Ms
Bleckmann explained that the lengths of contracts vary, but that many Whaikaha

79. Transcript 4.1.20, pp152, 156

80. Document L12, pp5-6

81. Document L14(h), p [1]; doc L17(1), pp [4]-[5]; see also doc B22, p158
82. Document L28(f), p16; transcript 4.1.27, p172; doc L28(n), p1

83. Document L17(1), pp [4]-[5]

84. Transcript 4.1.27, p172

85. Transcript 4.1.27, pp172, 217

86. Submission 3.3.125, p27

87. Transcript 4.1.26, pp75-76
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contracts are for three years, with a two-year right of renewal.”® She noted, histor-
ically, pss contracts were for longer terms and that contract terms may be reas-
sessed as part of the system transformation.”

Regarding the funding challenges identified by Te Puna Ora, Crown witnesses
Ms Bleckmann, Andrew Inder, Director Aging Well National Team for Te Whatu
Ora, and Mark Powell, Group Manager, Funding Systems for Te Whatu Ora,
acknowledged that they use a cluster funding model in the Bay of Plenty, which
‘lusters’ clients based on their needs, according to which each cluster receives
a certain level of funding per client.”® They reported that existing Aged Care
Funding and Service Models were under review and could not determine whether
this model would be used following the review.”

The Crown disputed the claims made by Kaapoo Maaori Aotearoa regarding
the contractual inequity between its contract and that of Royal New Zealand
Foundation of the Blind. Ms Bleckmann reported that Kaapoo Maaori Aotearoa
were funded $285,000 for each year between 1 December 2013 and 30 November
2015. She noted that Whaikaha (who now holds the contract) had no record that
$20,000 was retained by Royal New Zealand Foundation of the Blind for cultural
training, as claimed.” According to Whaikaha records, Kaapoo Maaori Aoteatoa
was allocated ‘the same monthly and yearly value for the services that had pre-
viously been purchased through the RNzEB [Royal New Zealand Foundation of
the Blind]’” However, the Crown did not provide a breakdown of the Royal New
Zealand Foundation of the Blind’s historical contractual arrangements to support
this.

Regarding auditing, the Crown noted that all contracted pss and p1as provid-
ers have the same monitoring and reporting requirements and that audits are
completed using a standard template.”* Ms Bleckmann explained that ‘[a]udits
and evaluations are carried out on a regular cycle subject to service level risk and
available budget, with an average of 160 audits being undertaken each year.” These
audits also enable funders to assess the quality of services.” Whaikaha considers
certain factors when determining which service providers to prioritise for audit-
ing, such as recent governance and management changes and when their latest
evaluation or audit occurred.”

Ms Bleckmann confirmed that Kaapoo Maaori Aotearoa has the same monitor-
ing and reporting requirements as other providers.” It was explained that they

88. Document L12, pp 6, 24
89. Document L12, pp24-25
90. Document 128(f), p18
91. Document L28(f), p18
92. Document L12, p24

93. Document L12, p24

94. Transcript 4.1.27, p171
95. Document L12, p25

96. Document L28(f), p32
97. Document L26, pp 2297-2298
98. Document L12, p25
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were last audited in 2018 in response to Financial Claims Audits undertaken in
2017-18 and 2018-19 financial years that raised concerns with Kaapoo Maaori
Aotearoa’s administration and solvency, with the key issues relating to inadequate
recording of those who stopped using its specialist vision service.” As a result
of the audit, a remedy plan and quarterly meetings were established to support
Kaapoo Maaori Aotearoa to continue to deliver its services."”” Kaapoo Maaori
Aotearoa has six-monthly reporting requirements per its contracts and is not con-
sidered a high-risk provider, so is not routinely audited.”

7.2.3 Tribunal analysis

We have heard that kaupapa Maaori providers find it difficult to negotiate
and secure contracts with the Crown and that contracts, when secured, do not
adequately enable kaupapa Maaori providers to meet all the needs of taangata
whaikaha Maaori, including cultural needs. However, evidence provided to sup-
port claims of contractual inequities between kaupapa Maaori and mainstream
providers is not fulsome.

We do have some information to support the claimed contractual difficulties
faced by kaupapa Maaori providers. Two decades ago, the then Public Health
Commission published He Matariki: A Strategic Plan for Maaori Public Health
(1995). He Matariki recognised contractual arrangements for Maaori providers
as a significant barrier to health and development for Maaori, noting that under-
funding, inconsistency in funding and rigid purchasing criteria had impacted the
ability of providers to grow and sustain their services."” The National Advisory
Committee on Health and Disability in 2004 observed that as the Ministry
of Health has repeatedly been reconstructed, Maaori health providers had to
restart their relationships with the Crown due to changing staff and agencies.
Furthermore, funds allocated to aid the development of Maaori health providers
were reallocated to all providers who were able to deliver culturally appropriate
services to Maaori, even if they had no Maaori clients. Accordingly, the National
Advisory Committee on Health and Disability considered that Maaori providers
are working to improve their services in ‘very difficult circumstances.'”

Regarding the proportion of contracted providers, Dr King reported that in
2019 only 33 (3.4 per cent) of the 980 providers contracted by the Ministry of
Health (across 1,260 contracts) were with kaupapa Maaori providers and that
in 2017-18 only 3.9 per cent of the Ministry of Health’s bss expenditure went to
Maaori providers.™ Dr King also found that the Ministry of Health ‘does not

99. Submission 3.3.138(a), p 68; see also doc L12, p26

100. Submission 3.3.138(a), p 68

101. Document 112, p26

102. Document B22, pp125-126

103. Document B22, pp128-129; National Advisory Committee on Health and Disability, To
Have an ‘Ordinary’ Life: Kia Whai Oranga ‘Noa’: Background Papers to Inform the National Advisory
Committee on Health and Disability on Information About the Lives of Adults with an Intellectual
Disability in New Zealand (Wellington: Ministry of Health, 2004), p167

104. Document B22, pp158, 201; doc B22(g), p132
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7.3
routinely identify or monitor the number of Maaori-owned and Maaori-governed
disability support service (Dss) providers.” As we have heard, this is still the case
as Whaikaha in 2024 could not determine the number of kaupapa Maaori provid-
ers they contract.

The Health and Disability System Review 2020 found that ‘[h]istorical provider
arrangements and a lack of system-wide knowledge and capability may be prohib-
iting the development of services that Maaori and Maaori communities want."*®
The review also found that ‘[t]he current contracting and pricing model for dis-
ability support services is based on historic[al] arrangements which have been
largely unchanged in the past 25 years."” Similarly, an Independent Review of Dss
found ‘that some [of Whaikahas] provider contracts have not been reviewed or
updated in many years and are no longer fit for purpose, while others had expired
without an agreed extension.” However, the review did not distinguish between
contracts with mainstream and kaupapa Maaori providers.

We are convinced that the contractual arrangements for kaupapa Maaori
providers to deliver culturally appropriate services are insufficient and that this
impacts the care that they deliver to taangata whaikaha Maaori. However, we
have not received sufficient evidence to determine, on the whole, that contractual
arrangements for kaupapa Maaori providers are inequitable in comparison with
mainstream providers, or that kaupapa Maaori providers have been disadvantaged
in procurement processes because they are a kaupapa Maaori provider. For the
latter, we cannot distinguish whether these difficulties were because they were a
new provider or a kaupapa Maaori provider, nor can we ascertain how widespread
these difficulties are. While we have been provided with two examples of contrac-
tual inequity, additional payments were made in response to the proven contrac-
tual inequities and, more broadly, we cannot extrapolate these two examples into
a blanket conclusion that the Crown has failed to establish equitable contractual
arrangements between kaupapa Maaori and mainstream providers. Furthermore,
we have not been provided with detailed and extensive evidence on the auditing
schedule and standards of kaupapa Maaori providers compared to mainstream
providers. The two examples provided by claimants are not sufficiently detailed
to show that increased or unjustified scrutiny has occurred. Thus, on balance,
we cannot determine that kaupapa Maaori providers have unfair and inequitable
negotiating, contractual or auditing arrangements.

7.3 Is FUNDING RECEIVED BY TAANGATA WHAIKAHA MAAORI AND THEIR
WHAANAU ADEQUATE?

Government-funded services available to support taangata whaikaha Maaori
and their whaanau include: pss including Equipment and Modification Services

105. Document B22, p291
106. Document 6.2.18, p136
107. Document 6.2.18, p140
108. Document N16, p15
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(ems) and Home and Community Support Services (Hcss) and MsD income sup-
ports. These are funds made available by the Government to users of the disability
system, including taangata whaikaha Maaori. Though some of these supports may
be delivered by a kaupapa Maaori provider, the funds outlined are received by the
individual (or whaanau) and are separate from the Crown’s funding of kaupapa
Maaori providers that we have discussed in the previous section. We will briefly
describe these services, after which we will consider whether funding from these
services is adequate. In the table opposite is a selection of services mentioned dur-
ing the hearing process and commented by claimants. It is not intended to be a
comprehensive list of all funded supports.

MsD (previously the Ministry of Health, then Whaikaha) funds pss services to
people with intellectual, physical and sensory disabilities which have onset before
the age of 65 and will likely continue for at least six months.”” pss includes Ems,
Hcss and respite services (for carers to get a break). Te Whatu Ora (previously
pHBs) funds conditions which onset at 65 years or older, or close in age or need
(meaning younger people whose condition is commonly associated with older age
but has onset early), as well as those with chronic health conditions of all ages.”
Acc covers disability supports for conditions caused by accidents and are not
included within Dpss. Dss eligibility and funding allocations are determined by
NASC agencies.” EMs covers, wholly or partly, equipment and home modifications
for eligible disabled people of all ages where recommended by an Ems assessor.””
Hcss provides help around the home, including support workers. This support is
available to disabled people eligible for Dss and assessed through Nasc as needing
Hcss.™ This funding is primarily split across pss (now mMsp), Te Whatu Ora and
acc.™

MsD administers a variety of financial and income supports for disabled people
and their carers, including the Supported Living Payment, Child Disability
Allowance and Disability Allowance (separate from pss).” The Supported Living
Payment, introduced in 2013 to replace the Invalids Benefit and the Domestic
Purposes Benefit (Care of Sick or Infirm), ‘is a weekly payment to help people
who have or are caring for people who have a significant health condition, injury,
or disability] being ‘both permanently and severely restricted in their capacity for
work because of a health condition, injury or disability’*® A medical certificate
or suitable disability assessment is required. The Child Disability Allowance is for
children and young people with a disability needing constant care and supervi-
sion for at least 12 months, as determined by an assessment. Payment is made

109. Submission 3.3.138(a), pp 21, 27; doc L15, p17

110. Document L28(f), pp 4-5

111. Document B22, p155

112. Document 128(f), p13

113. Document 128(f), pp 4-5

114. Document 128(f), pp 4, 10

115. Submission 3.3.138(a), pp 21-22; doc L25, p23; doc L15, p17
116. Document 125, pps, 24
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fortnightly to the child’s carer.”” The Disability Allowance is a weekly payment for
those aged 18 years and over with ‘regular ongoing costs because of a disability’
that is likely to remain for six months and who fall within certain income limits."*
The income limits depend on a person’s circumstances. For example, the current
weekly limit is $843.78 for a single person 18 years and over.” Carers are eligible for
funding where they are not a spouse or partner of the disabled person.”* However,
in some instances a partner or spouse may be included in the received benefit,
whereby a married or de facto relationship rate will be split evenly between the
two people.”

Waka Kotahi New Zealand Transport Agency and Te Whatu Ora also provide
funding for and subsidise travel through the Total Mobility Scheme and National
Travel Assistance Scheme, respectively.” The Total Mobility Scheme subsides
door-to-door travel for disabled people with long-term impairments.” The
National Travel Assistance Scheme is available to those who are required to travel
frequently or travel long distances for health and disability treatment and meet the
minimum distance threshold (which depends on the individual and nature of the
travel), including taangata whaihaka Maaori in rural areas.”*

7.3.1 Claimant positions

Claimants submitted that the funding they receive as users of government-funded
services does not reflect their needs and impacts the services that they can access.
They noted that pDss and Nasc budget allocations have not kept up with costs,
particularly the cost of carers and the cost of living.” This leaves taangata whai-
kaha Maaori and whaanau to make up the shortfall themselves, causing them to
either redirect funding received for other purposes or to forgo care because they
cannot afford the costs.”® This means they miss out on care and funding that they
are entitled to.

Claimants further submitted that care and respite hours are insufficiently funded
and the allocations they receive do not reflect their needs, especially for whaanau
carers. Claimants and witnesses widely acknowledged during the inquiry that they
prefer to receive care from whaanau, not strangers.”” This leads to a greater reli-
ance on whaanau carers. For example, interested party Tiaki Hana Grant-Mackie
for the Health Services and Outcomes (Grant-Mackie) Claim (Wai 3243), whose

117. Document 125, pp5-6, 26

118. Document L25, p5

119. Work and Income/Te Hiranga Tangata, ‘Disability Allowance, Ministry of Social
Development, https://www.workandincome.govt.nz/products/a-z-benefits/disability-allowance.
html, accessed 5 August 2025

120. Document L25, pps, 24

121. Document 125, p24; transcript 4.1.26, p 328

122. Submission 3.3.138(a), p22; submission 3.3.118, pp 161-162, 164-165; doc B33, p27

123. Document o1, p [287]

124. Document B33, p27

125. Submission 3.3.118, pp145-146; see also doc j23, p9; doc J17, p21

126. See, for example, doc K18, p 6.

127. Submission 3.3.118, pp 351-352; see also doc 116, p 5; doc F19, p 6; doc K15, pp7-8
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son has autism spectrum disorder, stated that her son receives the Child Disability
Allowance, approximately $50 per week, and that she qualifies for respite care (as
determined by Nasc). She recalled that ‘[a]ccess to a sufficient number of hours
for respite care has been an ongoing issue’ requiring her ‘to continually negotiate
for extra hours or to bring [her] hours for the following year forward to the cur-
rent year’”* These arrangements are to be reassessed annually, but the allocation is
not personalised and rolls over with the same hours, leaving her to go back to her
GP to advocate for more funding.” Moreover, she submits that the $50 allowance
and respite hours are inadequate and she cannot use her budget allocation for its
intended purpose. Instead, she uses her respite allocation to cover other shortfalls,
such as childcare during school holidays and after school care when working. Ms
Grant-Mackie commented: [it] is not fair that my respite funding has to be used

to enable me to work to support our family.”’

We also heard that some costs are only partially funded, requiring carers and
whaanau to make up the difference. For example, claimant Annette Hale noted
Work and Income New Zealand only partially covered the costs of her partner’s
hearing aids, providing $1,000. The whaanau had to pay the remaining $1,400, and
they had to fully fund a replacement pair.”” Whaikaha, meanwhile, does cover the
cost of hearing aids under the Hearing Aid Funding Scheme for eligible persons,
but not the assessment costs or fitting fees. For those who do not meet the Hearing
Aid Funding Scheme eligibility criteria, Whaikaha provides a subsidy under the
Hearing Aid Subsidy Scheme of $511.11 (including GsT). The retail cost of hearing
aids and associated private audiology services means the gap between the subsidy
and actual costs can be thousands of dollars."*

Claimants raised that funding for transport is insufficient to meet costs,
particularly for rural taangata whaikaha Maaori and those living outside large
urban centres, who often need to travel to larger centres for services.”> A group
of claimants noted the Total Mobility Scheme allows them to claim a 75 per cent
subsidy, up to a maximum limit per trip. They reported that this maximum varies
across regions, being $7.50 in the Far North and $40 in Auckland, and explained
they faced significant barriers to using the scheme for trips between regions due
to the differences across regions. They also stated that the scheme ‘does not con-
sider transport poverty experienced by taangata whaikaha** These limited costs
are despite the rural isolation and lack of transport and service options available
to rural taangata whaikaha Maaori, requiring them to travel further distances

128. Document k6, p12

129. Document K6, p12

130. Document K6, p13

131. Document K1, p7; see also doc F1, p 4

132. Submission 3.3.123(a), p51

133. Submission 3.3.118, p150; doc 116, p16; see also submission 3.3.133, pp 31, 33; doc F19, p5

134. Claimants for the Waimiha River Eel Fisheries (King Country) Claim (Wai 762); Land
Alienation and Wards of the State (Harris) Claim (Wai 1531); Ngaati Tara (Gabel) Claim (Wai 1886);
Te Mahurehure (Egen) Lands Claim (Wai 2005) ; Housing (Wikotu) Claim (Wai 2743); and Disability
and Rehabilitation Support Services (Kingi) Claim (Wai 2894): submission 3.3.118, pp162-163.
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to access services.”” Moreover, the scheme is not available nationally and is only
available where taxis operate, creating further challenges to rural taangata whai-
kaha Maaori who already have limited transport available.** An example of the
limitations of the Total Mobility Scheme subsidy is exemplified by witness Marie
Farquhar. She explained that she used her mobility card to subsidise taxi fares
while living and working in Wellington. However, since moving to Auckland,
she can no longer afford the taxi, even with the discount, as she can no longer
work and relies on the Supported Living Payment.”” Other claimants within this
group spoke of their inability to access services due to the overall lack of suitable
transport options, including funded transport.*® These claimants also raised that
ambulance costs are a barrier to accessing services, requiring that they pay a $98
call out fee for Hato Hone St John ambulances.” For example, claimant Malcolm
Kingi, permanently disabled following a series of knee injuries, could not afford
the costs of an ambulance and was forced to crawl to his car and drive himself."*
Victoria Wells, witness for the Ngaati Hine Lands, Forests and Resources Claim
(Wai 682) and based in Kawakawa, recalled the lack of financial assistance to
travel to Whangaarei, Kaikohe and Kerikeri for different appointments, due to
lack of local transport services.”" She used Driving Miss Daisy, a car service in
Northland, for this travel but had to stop using it because of costs. Given the lack
of alternatives, she either had to miss appointments or walk (which she can no
longer do and so continues to miss appointments).** Claimant Wayne Petera for
the Health Services and Outcomes (Petera) Claim (Wai 2893) similarly explained
the transportation issues experienced by his late father, namely that due to the
8okm minimum required to access National Travel Assistance subsidies, not all
appointments were covered:

The journey from Ngaataki to Kaitaia return was around 114 kilometres, but one
way was only around 57 kilometres. This meant that we could not access the travel
subsidy for the travel to and from Kaitaia. If we went to Whangaarei or Auckland, we
could obtain the subsidy but the more frequent visits to Kaitaia were unsubsidised."*’

Some claimants reported their funding changing without consultation. They
alleged that review processes are not being properly carried out, which com-
pounded difficulties in meeting their needs.”** For example, claimant for the
Healthcare of Disabled Maaori Claim Donna Washbrook recalled trying to retain

135. Submission 3.3.118, pp149-150, 156

136. Submission 3.3.118, p163

137. Document K18, p13

138. Submission 3.3.118, pp152-155
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funding for her son with spina bifida when moving from Hokianga to Auckland.
Despite his condition remaining the same and assurances that funding would fol-
low him, his carer hours and hourly rate were reduced without explanation.'*

7.3.2 The Crown’s position

The Crown did not directly address claimants’ allegations that funding they
receive as users of government-funded services does not reflect their needs and
impacts the services that they can access. Mr O’Meara confirmed that the March
2024 changes to Dss Purchasing Rules, discussed in section 3.2.2 did not change
the amount of funding available."*’

The Crown did, however, admit that access to funding for transport is an issue,
particularly for rural taangata whaikaha Maaori. Cost barriers to accessing ser-
vices includes indirect costs such as travel, and rural taangata whaikaha Maaori
have fewer service options available than their urban counterparts.” The Crown
acknowledged the importance of those in rural areas having access to services and
noted that a priority in the Rural Health Strategy is supporting access to services
for rural communities, including through travel supports."*® However, the Crown
did not indicate any potential changes to funding for transport. We note that, in
December 2025, the Government announced that the Total Mobility Scheme sub-
sidy will be reducing from 75 per cent to 65 per cent on 1 July 2026 and they would
be consulting on how to improve the scheme.'*

Regarding partial costs, Mr O’Meara posited that where EMs only partially cov-
ers the cost of equipment, taangata whaikaha Maaori and their whaanau will need
to seek other Government funding, support from an NGo, or pay the shortfall
themselves. He considered this to be a challenge as taangata whaikaha Maaori
(and disabled people) typically have lower incomes than non-disabled people.”™

7.3.3 Tribunal analysis

The evidence before us clearly demonstrates that the funds available to taangata
whaikaha Maaori and their whaanau from government-funded services are insuf-
ficient to cover the costs of services and care required. Supporting the experiences
we heard, the 2020 Health and Disability System Review concluded that the fund-
ing ‘has not kept up with need’” This is particularly true regarding care hours and
respite services for taangata whaikaha Maaori and their whaanau to adequately
meet their needs and, therefore, enhance their wellbeing. Mr Kaiwai and Dr
Allport observed:

145. Document c14, p14

146. Document N17, p5

147. See statement of response 1.3.4 at [7.17], [7.22] referring to Wai 2894 amended statement of
claim dated 25 September 2020 at [41]-[43] [81]-[85].

148. Submission 3.3.138(a), p86

149. Whaikaha Ministry of Disabled People, ‘Changes to Total Mobility scheme, https://www.
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151. Document 6.2.18, p140

135



733 HAUWHAIKAHA

The stress that was experienced by [taangata whaikaha Maaori] and whaanau
around inadequate or inaccessible funding was a strong indicator that while the
Crown has delineated lines of disability funding, for all whaanau that participated in
these interviews it was simply not enough to provide for appropriate care. The reality
of already being on the poverty line that is dis-proportionally experienced by Maaori
throughout New Zealand has a significant compounding effect when Maaori are also
living with disabilities.”

Dr King noted that ‘there was inadequate funding for the provision of Dss
to actually meet the needs of the increased numbers of people who were being
assessed as a result of the improved procedures’™ She further noted studies which
found access to funding and costs for transport was a barrier to accessing services,
especially in rural areas where there is inconsistent availability of free or subsid-
ised transport to hospitals and people often have to travel to urban centres given
the lack of local services.”*

The Independent Review of Disability Support Services report (administered
by Whaikaha), reporting in August 2024, observed inconsistencies in funding
allocations by Nasc agencies, despite having the same level of need (“Very High or
High needs’). These differences ranged from $6,500 to $18,000 across eight service
types.” They stated:

There are inconsistencies in the assessments and allocation of disability supports,
and value of support packages, across New Zealand. This variability has been acknow-
ledged by the people we have spoken to within the Ministry and the sector, who rec-
ognised this variation is longstanding and inequitable."*®

However, the review could not determine the reasons for the variations because
of lack of monitoring, nor did it consider funding allocations according to ethnic-
ity. Therefore, the Crown’s lack of data means we cannot determine whether alloca-
tions were inequitable or inadequate to meet the needs of recipients.”” We note that
allocations for funding are to be reviewed during Phase Two of the Independent
Review of Dss as part of the evaluation of eligibility.** In August 2024, Cabinet
agreed to replace Phase Two with a staged taskforce approach.” However, in its
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154. Document B22, pp30-32, 74
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158. Document N16, p30

159. Document N17(b), p305

136



FunbpING
7.4.1
closing submissions, the Crown informed us, in relation to the work to review Dss
eligibility has been paused while the delivery of pss is stabilised.*

From the evidence available to us, the direct funds available are insufficient to
meet the needs of taangata whaikaha Maaori, causing repurposing of other fund-
ing allocations and compromising access to care. Funding for transport is also
inadequate and, as we have heard, results in many taangata whaikaha Maaori for-
going care as they cannot afford the transport costs to access services even where
Government funding is available. This is particularly problematic in rural areas
with less access to services than those in urban areas and fewer transport options.
We heard from claimants that their respite and whaanau care hours are also insuf-
ficient. Adequate respite hours and funding for whaanau carers are critical for
taangata whaikaha Maaori and whaanau, as we heard that they receive a higher
quality of care from whaanau carers who take their cultural needs into account.

7.4 ARE TAANGATA WHAIKAHA MAAORI ABLE TO ADEQUATELY ACCESS
FUNDING?

7.4.1 Claimant positions

Claimants submitted that Crown funding available to taangata whaikaha Maaori
and their whaanau (see section 7.3 for an overview of this funding) is not easy to
access, causing them to miss out on funding they are entitled to. These accessibil-
ity issues relate to being informed of the funding available and the processes to
obtain that funding. Numerous claimants also reported experiencing significant
strain due to the funding process and time involved, having to jump through
‘administrative hoops’ to apply for, obtain and manage funding."®'

Claimants submitted the funding system is difficult to navigate."” As we have
outlined in chapter 3 (the current disability system), there are various funding
mechanisms available to taangata whaikaha Maaori across multiple Crown agen-
cies, each with their own requirements. Consequently, taangata whaikaha Maaori
and their whaanau are often unsure where to go, what to ask and what funding
they are entitled to.'” This creates an impression that the funding supports that
exist are ‘hidden’ and difficult to access.™* A key problem is the lack of information
about what is available and how to complete applications.” Therefore, claimants
argue the information and support available need to be significantly improved.**
Witness Ms Farquhar commented that ‘[n]o one tells you anything and you have
to dig around for information, causing additional stress and anxiety.'”

160. Submission 3.3.138(a), p 81
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Taangata whaikaha Maaori and their whaanau explained that application forms
and processes to obtain funding are complicated and confusing, especially for
those who have not engaged in a similar process before or struggle to read and
write."”® Accordingly, some taangata whaikaha Maaori claimants report that they
have been unable to complete forms and processes or have required whaanau to
complete them on their behalf."” One claimant recalled having to search for the
information online in order to learn about the process, noting that not all kau-
maatua would be able to do the same.” A group of claimants summarised: ‘[e]ven
if taangata whaikaha are eligible, the process is not simple.”””

Claimants submitted that processes are frustrating, causing some to give up
on trying to get funding.”” The stress caused by the difficulties accessing funding
is compounded by the little funding available, with some supports being more
trouble than they are worth.”* Stevie Warren, witness for the Ngaati Hine Lands,
Forests and Resources Claim and whose child has autism spectrum disorder, sum-
marised this inaccessibility: ‘Learning to navigate a system and process that we
have never engaged with before was tedious and time consuming, it makes you
not want to engage in a process altogether. By pure luck and perseverance, we were
able to have our application finalised.”*

The requirement that some funding applications be signed off by a GPp creates
difficulty, particularly for rural taangata whaikaha Maaori or those outside larger
cities, given the more limited availability of local Gp services (see chapter 8 on
service barriers and availability). For example, Ms Warren, based in Whangaarei,
explained that for Msp’s Child Disability Allowance, she was required to have her
son’s paediatrician, who was not local, complete and sign it. Doing so ‘added extra
time and stress to completing the application’””

We also heard that receiving funding is a slow and lengthy process, impacting
the ability of taangata whaikaha Maaori and their whaanau to receive timely sup-
port. Ms Grant-Mackie recalled the two-year process to obtain a funded play area
for her son. She experienced back and forth communication between agencies
who failed to pass on key information, leading to her son losing ‘two years when
he could have been benefitting from the use of this play area.”

Reimbursement processes act as another barrier to taangata whaikaha Maaori
and their whaanau when accessing services. Claimant Te Urunga Aroha Evelyn
Kereopa, whose mother experienced health issues and disability, explained the

168. Document F9, p 4; doc F6, pp 6-7; doc €13, p21
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7.4.2
inefficient and slow reimbursement process for the National Travel Assistance
scheme for her mother to travel 150km from Taumarunui to Waikato Hospital.
To be reimbursed for these costs, usually $80, she needed to complete a form,
including the mileage used, get it stamped by the hospital reception and post it to
Wellington. Reimbursement can take two to three weeks, which means that she
had to provide costs upfront, taking away from her mother’s everyday expenses.
They therefore had to budget for her mother’s travel in advance.””

Relatedly, when certain funding supports are not received upfront, but later
via reimbursement, taangata whaikaha Maaori and their whaanau are required to
cover these costs upfront (see section 7.3 which provides an overview of funding
supports). We have heard this is common for travel costs, which have an acute and
disproportionate effect on rural taangata whaikaha Maaori who, not having the
required services locally, must travel far distances to city centres to receive servic-
es.”® Given these distances, rural taangata whaikaha Maaori have higher upfront
costs, which often cannot be met. For example, witness for Te Kapotai and Ngaati
Pare Hapuu Claim/Waikare Inlet Claim (Wai 1464, Wai 1546) Phillipa Reti, who
cared for her turi granddaughter and lived in isolated Waikare, noted they had to
go to Auckland for appointments at a hearing clinic for her granddaughter’s coch-
lear implants; a 5sookm round trip. Originally, travel costs were paid upfront by the
then Northland puB, but this was changed to be by reimbursement, which would
take two to three weeks. As they could not afford these upfront costs, her grand-
daughter could no longer receive this care. Ms Reti was not told why this change
occurred.” Missing or delaying appointments, however, meant that her grand-
daughter’s implants could not be adjusted, as needed, preventing her granddaugh-
ter’s hearing from improving, which in turn caused learning and development
delays." To this point, Danielle Vaoga, witness for the Health Services (Tamihere)
Claim (Wai 2720) whose son has autism spectrum disorder, questioned why all
funding could not be paid directly to the caregiver, noting she directly received
her son’s child $50 disability allowance, while the yearly $1,500 allowance from the
Ministry of Health could only be obtained by reimbursement.”

7.4.2 The Crown’s position

The Crown accepted that the disability system and funding is fragmented and
challenging to navigate, but submitted that work is underway to reduce these
issues.” Ms Bleckmann acknowledged that she had received ‘significant feedback
around the complexity of the disability support system' She noted that Whaikaha
wants to reduce complexity and make the system easier to navigate and use, not-
ing that one of the EGL principles, which are the basis for the transformation of the
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disability system, is that the system be ‘easy to use, whereby supports are simple
and flexible.™* Ms Tesoriero stated that she expects the transformation of the
disability system will ‘help to address historic inequities of access to supports for
taangata whaikaha Maaori in different locations, and with different impairment
types.'” Moreover, the EGL principles aim to ensure disabled people ‘are welcomed
into the system in multiple ways and have access to a Connector/Kaituuhono
who assists them in navigating the system** Beyond committing to transforming
the disability system, the Crown did not provide evidence of steps it has taken to
improve accessibility to available funds.

7.4.3 Tribunal analysis

The accessibility of funding for taangata whaikaha Maaori and their whaanau
is hindered by inadequate information, difficult application processes, delays in
obtaining funding and funding that can only be obtained through reimburse-
ments. Combined, these factors create a system where even though funding is
available, it is not easily accessible.

Claimants widely reported the difficulty navigating the funding system and
poor availability of information regarding funding. The evidence before us
demonstrates the existence of widespread and significant barriers when access-
ing funding for taangata whaikaha Maaori. Claimants repeatedly reported that
they did not know what funds they could access or were entitled to. If taangata
whaikaha Maaori and their whaanau are not informed of what they are entitled
to, or how to obtain these funded supports, it follows that they will miss out on
funding they should be receiving. A significant number of claimants noted that
processes are challenging and not streamlined, resulting in delays. This is corrobo-
rated by the Health and Disability System Review which identified that ‘there is
no central point to access information about disability and wider community sup-
ports, rather ‘multiple sources exist with the potential for disjointed and confusing
information and advice."” The review found that Maaori struggled to find relevant
information and access supports and entitlements."® Similarly, the Independent
Review of Dss commented: ‘we were struck by how many times we were told that
the disability support system is “complex”, “difficult to understand”, and “hard to
navigate” (emphasis in original).” The Dss review also considered that there were
‘significant opportunities to improve and simplify the disability support system’*
Mr Kaiwai and Dr Allport also observed that ‘[fJunding mechanisms were obtuse

5191

to many whaanau, who had no help in understanding or accessing entitlements’
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The failure to provide sufficient upfront funds to meet costs is a significant
barrier and makes certain services effectively inaccessible to taangata whaikaha
Maaori. Maaori disproportionately experience poverty, which has ‘a significant
compounding effect™ when living with a disability. Taangata whaikaha Maaori
are more likely to have a lower income than non-taangata whaikaha Maaori and
more likely to be unable to meet their everyday needs.” Thus, if they cannot
afford to pay the upfront costs, they do not receive care, directly harming their
health and wellbeing, which amounts to a real compounding effect for taangata
whaikaha Maaori.

Moreover, as we have seen, the funding reimbursement model fails to account
for the actual and reasonable costs faced by taangata whaikaha Maaori and their
whaanau ahead of time. As the Tribunal noted in Whakatika ki Runga in the
context of claimant participation in Waitangi Tribunal processes, funding through
reimbursement can cause difficulty to users and the upfront costs may be too
onerous to bear and disincentivise participation.”* The Tribunal noted that the
appropriateness of a reimbursement funding approach is contextual, acknowledg-
ing that there may be situations where reimbursements do not cause difficulty.”’
A comparison can be made to the present situation: reimbursements have caused
difficulty to taangata whaikaha Maaori when accessing services and for many are
unaffordable, resulting in them being unable to access care.

Despite the Crown’s expressed intention to make funding more accessible, we
have not seen evidence of any significant action taken to achieve this. Though the
Crown told us the system is complex and that it is working towards transforming
it, the evidence before us does not show that any changes have been put into prac-
tice, nor that meaningful improvement has occurred. Therefore, we conclude that
by making certain funding only obtainable through reimbursement, especially
funding for travel, taangata whaikaha Maaori and their whaanau are required to
bear the upfront costs, which makes funding inaccessible to taangata whaikaha
Maaori and their whaanau who cannot afford these costs.

7.5 Do ELIGIBILITY CRITERIA UNFAIRLY RESTRICT TAANGATA WHAIKAHA
MAAORI ACCESS TO FUNDING?

7.5.1 Claimant positions

Claimants reported that eligibility criteria unfairly restrict their ability to obtain
funding, particularly for pss. As noted earlier, Whaikaha-funded pss (now MsD)
is confined to those with intellectual, physical and sensory disabilities onset
before the age of 65, with conditions onset at 65 years and older (or alike in age)
funded by Te Whatu Ora. Whaikaha and Te Whatu Ora-funded pss are accessed
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and managed through the Nasc framework, whereby a person’s eligibility is
determined through a needs assessment from a NaScC agency.”® Access to services
following a NASC assessment is according to priority.”

Claimants submitted that the Crown imposes a one-size-fits-all criterion and
fails to take account of factors unique to Maaori.* In their view, the current cri-
teria unfairly restricts numbers of taangata whaikaha Maaori from receiving fund-
ing and support services, despite Maaori recognising them as taangata whaikaha
Maaori.”” Because a formal diagnosis is required, those without one cannot receive
Crown-funded pss.** For example, witness Doris Harris, who has epilepsy, spoke
of her inability to access support, including funding and Dss, because epilepsy is
not within the Ministry of Health’s definition of disability.””

Claimants raised concerns with the NAsc approach, arguing it does not fit
within Maaori frameworks of disability and fails to recognise ‘invisible’ disabili-
ties.™* Claimants reported that the NAsC process is not suited to allocating flexible
support and that the eligibility criteria for certain support types are too restrictive.
Users have experienced undue delays to access a NascC assessment and a backlog
of up to two years.” Therefore, even those who are eligible experience delays in
receiving support and funding. Concerns regarding the cultural safety of the NAsC
process were also raised.” The Maaori Disabled Claim (Wai 2619) submitted that
as access to services following a NAscC assessment is according to priority, those
with less urgent needs must wait until funding becomes available. As a result, their
conditions worsen and may cause them to require more complex services.””

Claimants raised that the eligibility criteria for pss supports that are based
on age are discriminatory and disproportionately disadvantage Maaori and that
they do not allow for equitable access to funding.”*® Claimants argued that the
age division in service access does not take into account that Maaori experience
disease and impairment at an earlier age and have a shorter life expectancy than
non-Maaori. Accordingly, this advantages non-Maaori and may result in dispa-
rate outcomes.”” The National Hauora Coalition argued that taangata whaikaha
Maaori are disqualified by an arbitrary cut-off, as they often suffer from relevant
conditions at younger ages. Considering this an example of ‘institutional racism,
they argued it should be removed so Maaori under 65 can access the same support
as non-Maaori who are 65 and older.**®
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7.5.2 The Crown’s position
The Crown admitted that eligibility criteria act as a barrier to taangata whaikaha
Maaori when accessing services.”” Mr O’Meara and Ms Tesoriero acknowledged
that not all disabilities are captured in the funding eligibility criteria, such as FASD
(see chapter 15 on specific issues relating to FAsD) and other neurodevelopmental
impairments.” Moreover, Ms Tesoriero has acknowledged claims that the eligi-
bility criteria in effect views claimants as individuals and not within their wider
whaanau, contrary to the collectivism inherent within te a0 Maaori.™
The Crown’s criteria were established in 1994 and have not been amended
since.”” However, in 2014, it was clarified that people who have autism spectrum
disorder were eligible, regardless of any co-existing physical, intellectual or
sensory disability. Since this change was made, the number of people accessing
Dss has increased.”™ Ms Tesoriero further explained that the current eligibility
policy is not intended to require a formal diagnosis in order to access Dss, and
that a formal diagnosis does not alone determine eligibility, rather any diagnosis
is considered alongside other factors, such as whether they can function indepen-
dently.”* However, Ms Tesoriero acknowledged that eligibility settings reflect the
medical model of disability, which emphasises diagnoses.”” We discuss the med-
ical model in section 5.1.1. The Crown confirmed it will be reviewing the eligibility
criteria for Dss as part of Phase Two of the Independent Review of pss.”® The
Crown noted that the review will enable it to consider any gaps in the eligibility
for Crown funded supports.”” However, as we noted above, this review is on hold.
Regarding the Nasc process to confirm eligibility, Ms Bleckmann, Mr Inder and
Mr Powell explained that most Whaikaha-funded services are accessed through
NASC organisations, noting that they ‘work with disabled people and taangata
whaikaha Maaori to determine eligibility, identify strengths, goals, disability
support requirements, and assess cultural need for te ao Maaori paradigms and
ways of caring for taangata whaikaha Maaori.** They acknowledged that a needs
assessment is required to access Te Whatu Ora’s aged care services, with the cri-
teria being set by each region but that national requirements are being developed,
along with other initiatives to increase the consistency and efficiency of the Nasc
process.” In response to delays in NAsc assessments, Ms Bleckmann reported
that ‘significant additional resource’ has been put into NASC so they can meet
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assessment timeframes.” In 2022-23, to address growing demand, Whaikaha
provided an additional $7 million of funding for NAsc from January 2023, with the
total investment for NAsc being $32.1 million yearly.” Moreover, under the EGL
principles disabled people should be assessed ‘through one centralised process
(rather than [having] multiple assessments and applications, each with different
criteria).™

The Crown rejected the notion that there is an age-related barrier to accessing
support. The Crown explained that it does take into account that Maaori experi-
ence certain health issues at an earlier age, and provided evidence that there is
not ‘a strict age bar for age related disabling conditions’” Ms Bleckmann, Mr
Inder and Mr Powell jointly explained that Whaikaha-funded pss are available
for people with a physical, intellectual or sensory disability onset under the age
of 65 that is likely to continue for at least six months. Meanwhile, those with the
same disability but who are 65 years or older, or similar in age (meaning those
whose condition is onset before 65 but the condition associated with those over
65 years old) can also access Dss, funded by Te Whatu Ora.”** Ms Bleckmann, Mr
Inder and Mr Powell also referenced the National Framework for Hcss, which
covers those alike in age, for example, Maaori aged over 55 years with age-related
disabilities.”

7.5.3 Tribunal analysis

We recognise that the Crown has sought to improve access to funding, most
notably by enabling those with autism spectrum disorder to be eligible for fund-
ing. However, beyond this change, the pss Operational Policy includes a series of
exclusions to eligibility,”* and, as the Health and Disability System Review noted,
the Dss criteria ‘have not been substantively reviewed since’ they were established
in 1994.”” Accordingly, further improvements are needed. The need for further
changes to eligibility is supported by Mr Kaiwai and Dr Allport who considered
that eligibility criteria often excluded taangata whaikaha Maaori and whaanau
from funding.”** They reported that grandparents who were the primary caregivers
of their taangata whaikaha Maaori grandchildren are often not entitled to certain
assistance that is only available to parents.”” They considered that: ‘Restrictions
and criteria placed on current service provision resulted in the exclusion of a
range of disabilities and discounted a large range of Maaori experiences. These
restrictions were based on inappropriate and outdated definitions of disability
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that urgently need to be addressed”™” Dr King observed that, regarding Ministry
of Health’s funding, there is a focus on administering funding to eligible clients,
rather than ensuring funding is targeted to taangata whaikaha Maaori.”

Alongside improving the eligibility criteria, we consider that improvements are
needed to the Nasc process so that eligibility, and thus funding, is confirmed in a
timely manner. We observe that there are pressures on the NAsc process, as seen
by the experiences of taangata whaikaha Maaori, which affect the ability of taan-
gata whaikaha Maaori to obtain funding. According to the Health and Disability
System Review, between 2013 and 2018 there was a 19 per cent increase in people
accessing NASC, even though funding was largely unchanged, being ‘one of the
factors making it increasingly hard for Nascs to fulfil their role’™” From its work
in phase one, the Independent Review of Dss considered that Nasc should be
considered further in phase two.”” We note that the Honourable Louise Upston
announced on 3 September 2025 that NAsc processes and allocations would be
standardised nationally and the needs of whaanau and carers would be considered
during assessments.”*

Claimants raised concerns with eligibility being related to age, considering that
this discriminates against Maaori who experience age-related health conditions at
an earlier age. Dr King cited research by Drs Keri Ratima and Mihi Ratima who
identified that because Maaori experience age-related disease and impairment at
an earlier age and have a shorter life expectancy, funding based on age, including
confining certain funding to over 6ss, ‘discriminate[s] against Maaori and advan-
tage non-Maaori due to their longer life expectancy’™ In 2001, the Government
decided that pss for younger people would be separated from those 65 years and
over, given disability in older populations is typically linked with their health
needs as they age.” Dr King noted that pss is not funded ‘for personal health
conditions, mental health conditions, or conditions more commonly associated
with ageing’”™ She considered ‘[i]t does not appear that considerations of the
equity implications for Maaori of an age-related split in bss planning and funding
were duly undertaken’* Accordingly she observed that these arrangements ‘are
likely to have contributed to current inequities for Maaori with lived experience
of disability’ because Maaori are more likely to experience medical conditions
than non-Maaori, are more likely to have multiple conditions, and are more likely
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to experience them at a younger age.” Despite this evidence, we are satisfied by
the Crown’s clarification that age-related impairments do account for Maaori
who experience these impairments at an earlier age, which means that taangata
whaikaha Maaori of all ages are eligible for pss and can receive funding. Thus, we
do not agree that pss funding is confined to those under 65 years old and Maaori
who experience age-related impairments before turning 65 are excluded.

In sum, the Crown has sought to improve access to Dss and funding through
changes to the eligibility criteria, notably clarifying that those with autism
spectrum disorder are eligible which thereby increased the overall number of
recipients of pss. While this was a significant improvement, we consider that
further changes to eligibility are needed and the persistent delays in NAsc must be
eliminated to ensure that taangata whaikaha Maaori can obtain funding.

7.6 Is FUNDING FOR TAANGATA WHAIKAHA MAAORI SUFFICIENTLY
FLEXIBLE?

7.6.1 Claimant positions

Claimants submitted that taangata whaikaha Maaori are restricted in how they
can use the funding they receive, notably for Dss. A persistent restriction over the
preceding decades has been the inability to pay whaanau carers, being particularly
critical for taangata whaikaha Maaori as they prefer at-home care delivered by
whaanau.**’ Prior to 2013, the Ministry of Health’s policy was not to pay whaanau
who lived with the disabled person to provide care.”* The Ngaai Tama Haua
(Biddle) Claim (Wai 1781) submitted that while funding for whaanau carers has
been enabled, this did not resolve the years where they were unpaid and con-
sidered this was a ‘burden being disproportionately borne by Maaori’*** Relatedly,
a common frustration raised is that funding is concerned with the individual and
fails to adequately recognise the wider whaanau.””

Dss purchasing rules apply to flexible funding allocations by Whaikaha, includ-
ing carer support, Individualised Funding (1) and Enabling Good Lives (EGL)
Personal Budgets, which claimants argued are too restrictive. During the hearing
phase of this inquiry, on 18 March 2024, changes to the Purchasing Rules were
reported in the media, causing significant distress to claimants. We witnessed the
effect these changes had on claimants. They were implemented without consult-
ation and demonstrated the uncertainty inherent to the system. They changed
what funding could be used for and claimants reported that the amended rules
were more restrictive than before, and negatively impacted funding for whaanau

carers.”**

239. Document B22(a), p3

240. Submission 3.3.118, p 86. See, for example, doc 116, p5; doc F19, p 6; doc K15, pp 7-8.
241. Document L2, p45

242. Submission 3.3.126, p30

243. See, for example, doc 23, p10.

244. Submission 3.3.113, p 84; submission 3.3.118, p38
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7.6.2
Claimants also reported significant administrative burdens to using 1F and
other funding mechanisms which are intended to provide greater choice and flexi-
bility.** For example, Kahu Morunga, Beverly Roimata Payne, Kitirangi Romana
and Diane Kelly for the Whirinaki Lands and Waters (Hokianga) Claim (Wai
700), jointly recalled that when obtaining Funded Family Care (now 1F) for their
tangata whaikaha brother Heke, they spent hours completing forms and liaising

with multiple providers and Crown agencies. They stated there were:

onerous responsibilities and roles arising from Heke being our employer.
Administration, PAYE matters, as well as advocating for, and corresponding with vari-
ous Crown and other agencies for Heke’s care was a huge job on its own. We bore the
costs for ongoing costs, time we spent caring for him . . . as a whaanau unit.**’

7.6.2 The Crown’s position

The Crown has long been aware of frustrations within the disability community,
including from taangata whaikaha Maaori, regarding the lack of choice and
restrictions surrounding the use of funding received. To address this, the Crown
has repeatedly made changes to how recipients can spend their funds. Mr O’Meara
acknowledged that there has been ‘dissatisfaction’ with Dss as it has ‘unreasonably
limited the choice and control that disabled people [including taangata whaikaha
Maaori] have over their support and their lives.* In the late 1990s, 1F was intro-
duced to enable flexibility.”** Since then, the Crown has repeatedly made changes
to respond to dissatisfaction.

In response to the restrictions on paying whaanau carers, the Crown established
the Funded Family Care scheme in 2013. This enabled whaanau to be paid to
provide home care in limited circumstances, with the disabled person being their
employer. In 2020, Part 44 of the then New Zealand Public Health and Disability
Act 2000, which prevented the payment of certain whaanau carers, was repealed
and other policy changes were made to facilitate paid whaanau care. Combined,
these changes allowed disabled people with high or very high needs to employ
whaanau over the age of 16, including resident spouses or partners, to act as their
carers through a range of options.** This was expanded in 2022 for those with low
and moderate needs.”®

IF was introduced in 2020 to replace the Funded Family Care scheme and expand
the types of supports that could be funded, including whaanau carers. Moreover, it
‘is a person-directed type of funding”®' and enables the disabled person to manage
and administer the funding they receive, including, for example, choosing how

245. See, for example, doc K4, p19; doc G9, p6.
246. Document K4, pp19-20

247. Document L2, p6

248. Document L2, p11

249. Document L2, p 46; submission 3.3.118, p 353
250. Document L2, pp 45-46

251. Document L28(f), p20
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7.6.2
much to use on paying their whaanau member. Mr O’Meara explained the impact
on Maaori:

The changes to the arrangements for paying family carers have a disproportionate
impact on Maaori, with taangata whaikaha Maaori . . . making up almost 23 percent
of people who receive disability support services. The 2022 Cabinet paper commented
that allowing more family members to be paid improved alignment with Te Tiriti o
Waitangi and will allow taangata whaikaha Maaori and kaumaatua and kuia to more
effectively express mana motuhake - expressing authority over one’s life and allowing
the choice to live according to tikanga Maaori.”

Mr O’Meara reported that some funding recipients have recently transitioned
to more flexible funding.”™ Flexible funding is available nationally for 1¥ (personal
care, household management and respite) and carer support. Additional services
are only available in certain areas (Enhanced 1¥, Personal Budgets and Choice in
Community Living).”* He acknowledged that Nasc is ‘not necessarily well suited
to allocating support flexib[ly], noting that Nasc and pss were designed to allo-
cate support hours and specific services, rather than to enable flexibility in using
funds received.” 1F recipients have increased over time, including for taangata
whaikaha Maaori. For example, in 2009-10 52 recipients were Maaori (12.4 per
cent of recipients) compared to 3,114 (22.7 per cent) in 2022-23.° Moreover, in a
system based on the EGL principles, disabled people will ‘have access to a personal
budget that can be used flexibly with the aim of seamless access to government-
funded disability services, according to Shaun McMaster, Policy Manager in the
Disability, Seniors and International Group, Msp.””

Regarding the March 2024 changes to the Purchasing Rules, the Crown con-
sidered that flexibility was retained, though it did acknowledge that this was
‘curtailed’ because of the rules.”” Mr O’Meara, acknowledged that Whaikaha
‘restricted what could be purchased within the range of flexible funding support
options it offers’ but noted ‘[tlhe amount allocated for flexible funding itself
was not reduced; the change was in relation to the options for what flexible
funding could be spent on’*” The changes were later clarified on 24 April 2024
and Whaikaha ‘acknowledge[d] the changes have been distressing and caused
confusion for the community, and for the service providers who support disabled

252. Document L2, pp 46-47
253. Document N7, p10

254. Document N16, p17
255. Document N7, pp11-12
256. Document L28(f), p20
257. Document €21, p9

258. Transcript 4.1.28, p 472
259. Document N17, p5
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7.6.3
people’*® We note that the Honourable Louise Upston announced on 3 September
2025 that the changes to the Purchasing Rules would be removed from April 2026
to enable more control over spending, but that a hard limit on funding would
be imposed and amounts received would be based on prior spending, not prior
funding.””

Crown counsel posited that the changes to pss show ‘the Crown’s commitment
to addressing concerns and being receptive to change about how supports are
provided for disabled people and taangata whaikaha' and should be taken into
account.””

7.6.3 Tribunal analysis

We acknowledge that the Crown has made efforts to improve access to Dss by
repeatedly amending processes and expanding how Dpss funding can be used.
However, these changes have come late and do not resolve all issues. Notably, the
changes for whaanau carers were long called for, but whaanau carers were not fully
funded until 2022.

In the early 1990s, Dss changed considerably and these changes sought to create
one source of funding and improve access and the choices available.”” During the
ongoing changes to Funded Family Care, Dr King considered that procedures for
pss had improved.”* However, Mr Kaiwai and Dr Allport still found whaanau
‘prevented from being paid to care for a disabled family member’ was a com-
monly cited barrier and that ‘[t]here were no systemic mechanisms that supported
[taangata whaikaha Maaori and their whaanau] in these situations)*” Similarly,
the Health and Disability System Review found that ‘[c]Jurrent barriers to kaupapa
Maaori services include inflexible funding models that do not recognise different
levels of need and a focus on the individual without acknowledging the needs of
whaanau.**

Despite the Crown’s improvements to the funding system, taangata whaikaha
Maaori and their whaanau have continued to experience restrictions to how
funding can be used, including for whaanau carers. We heard of the frustrating
administrative burdens and difficulties in using 1F and other flexible approaches.
Accordingly, this dampens the practical flexibility provided by the Crown’s revised

260. Whaikaha — Ministry of Disabled People, ‘Clarifications on Purchasing Rules for Flexible
Funding’, Whaikaha - Ministry of Disabled People, https://www.whaikaha.govt.nz/news/news/clari-
fications-on-purchasing-rules-for-flexible-funding, 24 April 2024

261. Hon Louise Upston, Improved support for disabled New Zealanders, Beehive, https://www.
beehive.govt.nz/release/improved-support-disabled-new-zealanders, 3 September 2025; Disability
Support Services, ‘Fact sheet: Changes to assessments and allocations, and flexible funding’, Disability
Support Services, https://www.disabilitysupport.govt.nz/disabled-people/changes-to-disability-sup-
port-services/fact-sheet-changes-to-assessments-and-allocations-and-flexible-funding, last updated
15 October 2025

262. Transcript 4.1.28, pp 469-470

263. Document B22, p126

264. Document B22, p127

265. Document B23, p74

266. Document 6.2.18, p136
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procedures. While we accept it is reasonable that there be limits and guidance as
to how funding can be used, taangata whaikaha Maaori are still not free to utilise
the funding they receive according to their needs and thus funding for taangata
whaikaha Maaori is insufficiently flexible.

7.7 TRIBUNAL FINDINGS

Taangata whaikaha Maaori and their whaanau face many funding-related barriers,
affecting their ability to receive timely, quality and sustainable services of their
choosing. In this section, we consider the cumulative impact of the actions of the
Crown across the issues addressed above and the prejudice caused to taangata
whaikaha Maaori. We then consider whether the Crown has breached the Tiriti/
Treaty principles introduced in chapter 4.

The principle of active protection obliges the Crown to ensure access to health
services for taangata whaikaha Maaori, including culturally appropriate services,
and requires the Crown to address any inequities experienced by Maaori.*”
The principle of equity also requires that this access is fair and equitable. In the
context of health, these two principles oblige the Crown to take reasonable efforts
in removing barriers to services that may be contributing to health inequities for
taangata whaikaha Maaori.”*® Moreover, the principle of options requires that
taangata whaikaha Maaori can choose what services they receive and from which
provider, with their choice of provider or service not affecting the care they receive.

In section 7.1, we heard kaupapa Maaori providers often go beyond what they
are funded to do, particularly as funding and contracts do not necessarily cover the
cultural services they deliver. This compromises their ability to deliver consistent,
culturally appropriate and quality care to taangata whaikaha Maaori. We found the
Crown does not adequately fund kaupapa Maaori providers to sustainably deliver
culturally appropriate services to taangata whaikaha Maaori and that this impedes
the ability of taangata whaikaha Maaori to access culturally appropriate care and
services and have their needs met. We therefore found the Crown in breach of the
principles of active protection and options. Moreover, the contracts established
by the Crown with kaupapa Maaori providers do not enable kaupapa Maaori
providers to meet the needs of taangata whaikaha Maaori, including their cultural
needs, which constitute a further breach of the principles of active protection and
options. Taangata whaikaha Maaori are prejudiced because culturally appropriate
health services may not be accessible to them.

As there are currently few kaupapa Maaori providers, it is critical that strong
investment is made so that they can continue to operate, and, especially, deliver
culturally appropriate services to taangata whaikaha Maaori. The options available
to taangata whaikaha Maaori are also reduced through the inadequate funded
supports, including transport supports, particularly for rural taangata whaikaha
Maaori. The lack of adequate funding provided directly to taangata whaikaha

267. Waitangi Tribunal, Hauora, pp 31, 32
268. Waitangi Tribunal, Hauora, p 35
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7.7
Maaori means that they cannot sustainably access services, receive care and
address their needs, particularly for transport. Furthermore, the restrictions on
the use of funding limits the choice and flexibility for taangata whaikaha Maaori
in selecting services and how they can meet their needs. The Crown’s failure to
provide sufficient funding directly to taangata whaikaha Maaori for them to
sustainably access services, receive care and address their needs, particularly for
transport is in breach of the principles of active protection and options.

As we noted, the principle of equity requires that taangata whaikaha Maaori
have fair and equitable access to services. Taangata whaikaha Maaori face barriers
when accessing funding, particularly funding that is only available through reim-
bursement and require upfront costs to be borne by taangata whaikaha Maaori
and their whaanau, meaning that they miss out on funding that they are entitled
to. They also experience delays and administrative burdens when seeking fund-
ing. Because of this inaccessibility to funding, particularly for transport due to
the reimbursement processes, taangata whaikaha Maaori and their whaanau are
prejudicially effected by having to bear the upfront costs, which often they can-
not afford, limiting their access to health services. Taangata whaikaha Maaori are
more likely to have a lower income than non-taangata whaikaha Maaori and are
more likely to not be able to meet their everyday needs. This is heightened for
rural taangata whaikaha Maaori as they must travel further for services, because of
the lack of local services, thus increasing their upfront costs. We found the Crown
has not adequately addressed these barriers in breach of the principles of active
protection and equity.

We have heard claims of inequity in funding and contractual arrangements. The
contracts established between the Crown and Te Puna Ora and Te Roopu Taurima
respectively failed to account for the high-needs Maaori clients they serve, which
means that their initial access to funding was not fair and equitable. However, the
Crown addressed the funding discrepancy by providing a one-off payment and
increasing their rates respectively. The information provided by Kaapoo Maaori
Aotearoa to support their claim relating to the Royal New Zealand Foundation
of the Blind is not sufficiently robust to confirm contractual inequities occurred.
These examples fall short of demonstrating widespread contractual inequities that
the Crown has failed to address, especially as we have not been presented with
sufficient evidence regarding the contracts of mainstream providers. Furthermore,
the Crown has failed to identify and monitor the number of kaupapa Maaori
providers and the proportion of funding they receive relative to mainstream
counterparts. While we are convinced that kaupapa Maaori providers do not
receive sufficient funding to deliver culturally appropriate services in breach of
active protection, we have not been provided with robust evidence of the funding
of kaupapa Maaori and mainstream providers to determine that kaupapa Maaori
providers are underfunded compared to mainstream providers. Regarding the
estimated historical underfunding of Hokianga Health to the amount of $35-68.6
million, the evidence shows these estimates did not result from an undisput-
able methodology and thus we cannot confidently determine that underfunding
occurred. Similarly, while we consider that funding for taangata whaikaha Maaori

151



77 HAUWHAIKAHA

is insufficient, particularly for transport, we have not received evidence of the
individual funding allotments received by disabled people and thus cannot deter-
mine whether they are inequitable. Therefore, on the issue of equitable contracts
for Kaupapa Maaori providers, we are unable to make any finding of Tiriti/ Treaty
breach due to a lack of evidence.

From the evidence before us, taangata whaikaha Maaori experience various
barriers when accessing and receiving funding. We recognise that the Crown has
made genuine efforts to improve flexibility when using funding and expressed an
intention to improve funding, notably by expanding 1F, reviewing eligibility for
Dss and increasing flexibility. While we recognise the merit of these aims, many
of the announced reforms have not yet occurred, and barriers to access remain.
Therefore, it cannot be said that the Crown at present has taken appropriate steps
to recognise and address all barriers facing taangata whaikaha Maaori to access
adequately funded and culturally appropriate services.
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CHAPTER 8

SERVICE BARRIERS AND AVAILABILITY

Throughout our inquiry, we heard from taangata whaikaha Maaori that the dis-
ability system is fragmented, complex and difficult to navigate. The disability
system itself presents a challenge for taangata whaikaha Maaori to access services.
Claimants spent weeks elucidating the unique challenges they experience in try-
ing to access disability services that meet their needs. Many claimants submitted
evidence describing a lack of adequate supports available. Furthermore, they
explained that even when services are available, taangata whaikaha Maaori experi-
ence barriers to accessing them.'

Research into Maaori experiences of health and disability support services
shows that taangata whaikaha Maaori have higher proportions of unmet needs
when compared with non-Maaori, and they also have a higher prevalence of disa-
bility.” Claimants argued the underlying barriers to Dss contribute to a disparity in
access and greater proportion of unmet needs for taangata whaikaha Maaori. The
Crown acknowledged that taangata whaikaha Maaori have a higher proportion
of unmet needs than non-Maaori in respect of access to health professionals (21.9
per cent compared with 15.5 per cent) and for specialist equipment (16.1 per cent,
compared with 12.2 per cent).” Crown witnesses provided evidence of how these
barriers are being addressed.

Claimants have also identified a lack of funding as a significant barrier to
accessing adequate Dss. They submitted that available funding does not reflect
their needs and negatively impacts the services that they can access. We have
discussed funding barriers in chapter 7, which will not be repeated in detail here.

In this chapter, we first assess service barriers that claimants identified, after
which we provide our findings where we consider the cumulative impact of
the actions of the Crown across the issues addressed and the prejudice caused
to Maaori. We then consider whether the Crown has breached Tiriti/ Treaty
principles.

1. We consider and respond to the questions and issues posed in section 4 of the Tribunal state-
ment of issues (statement of issues 1.4.2).

2. Document B22, p30

3. Statement of response 1.3.4, p [49] at para 30.49 in response to Wai 1886 amended statement of
claim 1.1.21(b), p24; see also doc B22, p28
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8.1 BARRIERS TO DISABILITY SUPPORT SERVICES

In this section, we evaluate five barriers that contribute to the acknowledged dis-
parity of access to services. They are: 1) a fragmented system; 2) service availability
and accessibility relevant to a range of Dss; 3) racism/discrimination; 4) lack of
access to kaupapa Maaori providers; and s5) living in rural areas.

8.1.1 Navigating a fragmented system

(1) Claimant positions

Claimants argued that the disability system is fragmented and does not provide
adequately for the needs of taangata whaikaha Maaori.* Claimants also submitted
that taangata whaikaha Maaori and their whaanau are often unable to navigate the
disability system, and therefore, are unable to access services, leading to inequit-
able health outcomes, as compared with non-Maaori.” Many claimants expressed
the need for a straightforward service design. For example, Andrea Lamont, for
the Ngaati Kaapoo (Tibble) Claim, stated: “We need a one stop shop; to be able
to ring one person, not have to go three up the line, before you get an okay. A one
stop shop with everyone on the same page with no different tiers and different
systems and changing rules’’

Claimants submitted that the disability system is comprised of many strategies,
policies and plans across multiple agencies and organisations, making it difficult
for them and their whaanau to know who is responsible for considering and
meeting their needs.” We discuss the disability system and the different respon-
sible entities in chapter 3. We heard claimant evidence about the negative impact
of navigating different organisations within the system, including receiving
conflicting advice and experiencing a lack of communication between services.
Furthermore, claimants argued that ‘[t]he issue of fragmentation is heightened
by changing priorities, funding rules, and changes to the system:® Claimants
also highlighted that the Welfare Expert Advisory Group - established to review
Aotearoa New Zealand’s social security system - identified significant disparities
between different avenues of support in 2019. For example, the Group noted that
assistance from acc is usually higher than that provided by msD for the same level
of disability.”

Claimants further submitted that a general lack of coordination between service
providers contributed to the overall challenge faced by taangata whaikaha Maaori
and their whaanau.”® Claimant Ms Kereopa provided evidence describing the

. Submission 3.3.120, p 62
. Submission 3.3.113, p109
. Document 110, p25
. Submission 3.3.131, p36
. Submission 3.3.118, p215

9. Ibid p144; see also Welfare Expert Advisory Group, ‘Whakamana Taangata — Restoring Dignity
to Social Security in New Zealand,, February 2019, Welfare Expert Advisory Group, https://ndhade-
liver.natlib.govt.nz/webarchive/20250408091237/https:/www.weag.govt.nz/weag-report/whaka-
mana-tangata, accessed 4 September 2025, p14

10. Submission 3.3.118, p215
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lack of communication between the primary health practitioners that taangata
whaikaha Maaori engage with and other health and disability service providers.”
Counsel for Ms Kereopa stated that the lack of coordination between pss and
primary healthcare providers translates into additional travel and lack of holistic
support, which prejudice taangata whaikaha Maaori.”

Claimants also noted that fragmentation across agencies means that they fre-
quently have to obtain referrals to gain access to services, as the disability system is
a complex network of supports with multiple entry points.” Natasha Swann, who
gave evidence in support of the Ngaati Kaapoo (Tibble) Claim, stated: ‘health care
services find it difficult to navigate me in the right direction and provide adequate
health services.™ Service providers also submitted evidence of their role in support
of clients navigating the system. Ms Cowan noted that a large part of the mahi
Kaapoo Maaori Aotearoa does is helping Kaapoo Maaori and their whaanau
navigate the large range of Dss and their various requirements.” Te Roopu Waiora
Trust Claim (Wai 3073) - filed by interested party Tania Kingi on behalf of Te
Roopu Waiora - described how the fragmented disability system also impacts
kaupapa Maaori services. They submitted:

Instead of having a process that creates a smooth course of care, reduces complexity
and supports whaanau through a series of entry points, processes, service engage-
ments and individual plans, the current situation has been complex and difficult to
navigate resulting in Te Roopu Waiora having to act as intermediaries, coordinating
coordinators and navigators.'®

To make matters more complex, Dss are provided by different agencies and
organisations with varying eligibility criteria. For example, if a person acquired
their disability prior to the age of 65, they can access bss through Whaikaha (now
MsD, previously Ministry of Health), while access to disability supports for those
over the age of 65 is generally provided through Te Whatu Ora. However, disabil-
ity or impairment as a result of injury is provided through acc, which has its own
eligibility criteria. Claimant counsel for the Maaori Disabled Claim - brought by
Dr Hickey - submitted that ‘[sJuch a fragmented system for disability supports
and supports services is, in itself, disabling, with witnesses providing evidence of
the impact of managing their support service entitlements to meet their needs.”

The home support system is another example of the way Dss are fragmented.
Closing submissions for the Health Services and Outcomes (Moxon) Claim -
brought by Lady Tureiti Moxon - stated ‘[tJhe Crown has created an extremely
complex system of home support which has changed throughout the inquiry

11. Document N5, pp20-21

12. Submission 3.3.118, p 216

13. Submission 3.3.113, p111

14. Document 111, p4

15. Document 14, p32

16. Submission 3.3.125, p17

17. Submission 3.3.120, pp 64-65, referring to doc j17
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(particularly with creation of and changes to Whaikaha)."® Moxon’s claim focused
on the home support system and emphasised the difficulty of navigating and
understanding its complexity. Home support provides assistance with household
tasks and personal care to support taangata whaikaha Maaori living independently
at home. The claimants highlighted that there were different streams for home
support, spread across multiple agencies and organisations including the Ministry
of Health, Te Whatu Ora, Whaikaha, msp and acc.”

Claimants also pointed to the NAsc model - the process to determine the
support that an individual is entitled to, based on an assessment of their disabil-
ity - as an example of complicated and inconsistent service design.”” The needs
assessment determines the level of support and funding that a person is eligible
for, which is referred to as a ‘service package’” A needs assessment is necessary to
receive Government-funded pss. This is particularly significant as NAsc organisa-
tions serve as the primary gateway for taangata whaikaha Maaori and all disabled
people to access Dss.

The majority of Dss are provided by regionally based providers. A regionally
based provider system means that not all types of Dss are available in every region,
particularly in rural areas. For example EGL sites are limited to a few specific
regions. Claimants submitted this adds another component to their needs assess-
ment, namely the availability of providers in rural areas. Thus, the outcome of the
needs assessment could be determined more by Dss availability than actual needs
of taangata whaikaha Maaori. Claimants submitted that this is a direct result of the
Crown’s privatisation of Dss.”

Furthermore, the Crown requires that NAsc and pss providers operate inde-
pendently from one another, to mitigate the risk of potential conflicts of interest.
However, this separation means that disabled people, taangata whaikaha Maaori
and their whaanau are required to engage with multiple processes, which claim-
ants submitted adds to the complexity of the process.” Claimants further argued
that there are inconsistencies between Nasc providers in different regions, which
further complicates access to support for taangata whaikaha Maaori, with claim-
ants describing the situation as a ‘post-code lottery’**

Adding further to the complexity of the NAsc model, claimants noted that in
the Bay of Plenty and Lakes, Hutt Valley and Otago/Southland people can access
Local Area Coordination instead of Nasc.” Local Area Coordination is a service
that connects disabled people, taangata whaikaha Maaori and their whaanau to
natural supports available within their community, that is, supports which are pro-
vided unfunded by a person’s whaanau and community. However, claimants stated

18. Submission 3.3.117, p 6
19. Ibid

20. Submission 3.3.118, p205
21. Ibid

22. Ibid, p225

23. Ibid, p212

24. Ibid, p214

25. Ibid, p213
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that similar to NAsc, there was a lack of awareness among taangata whaikaha
Maaori and their whaanau of the service provided by Local Area Coordination,
which impacted uptake of the service.”

Claimants also expressed concern regarding the transfer of pss administra-
tion from Whaikaha to MsD, discussed in section 3.3. Claimants noted that the
Disability Action Plan 2019-2023 — which had not been updated at the time hear-
ings closed in December 2024 - did not have specific targets for Maaori within
the outcomes and work programmes that Mmsp leads on. Claimants submitted this
implied that taangata whaikaha Maaori issues were not within the ambit of MsD
at a system-wide level. Furthermore, claimants warned at the time that unless the
transfer of pss administration was carefully managed in partnership with taan-
gata whaikaha Maaori, the pss system will likely replicate or multiply previous
barriers.”

(2) The Crown’s position

The Crown acknowledged that the complexity of the disability system presents a
barrier to accessing services. Dr Sarfati acknowledged ‘[i]t is well known that frag-
mentation of services remains a key barrier to equity and achieving ordinary life
outcomes for disabled people.” Mr O’Meara provided evidence on the disability
system transformation. Mr O’Meara referred to the Cabinet Paper - New Model
for Disability Support, dated May 2010, which identified the key issues underpin-
ning the concerns that disabled people had with the disability support system,
including the finding that ‘complex cross-government arrangements make people’s
lives more difficult than necessary’” The Ministerial Committee decided that the
immediate priority to address the identified issues would be for the Ministry of
Health to develop and implement a ‘new model’ for supporting disabled people.*
The model aims to strengthen cross-Government collaboration in the disability
sector, recognise the importance of support from whaanau, communities and
mainstream services, and give taangata whaikaha Maaori and disabled people
more choice and control, mainly by expanding access to 1r and making contracted
supports more flexible.”

Whaikaha was established as the lead disability agency on 1 July 2022 and is
responsible for providing strategic leadership and coordination across Government
and supporting agencies to incorporate perspectives of disabled people, taangata
whaikaha Maaori and their whaanau into its policies and services.” Ms Tesoriero
said in evidence:

26. Ibid

27. Submission 3.3.120, p 65

28. Document L13(i), p2

29. Document 126, p1259

30. Document 12, pp15-23

31. Ibid

32. Document B40, p 4; submission 3.3.138(a), p 24; Hon Carmel Sepuloni and Hon Poto Williams,
‘Government Launches New Ministry of Disabled people; 1 July 2022, https://www.beehive.govt.nz/
release/government-launches-new-ministry-disabled-people, accessed 27 March 2025
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Whaikahas establishment is the result of many years of work by people in the dis-
ability community, including taangata whaikaha Maaori, and by the government.
Whaikaha reflects broad recognition that change was needed, as there was a lack of
co-ordination across services and system stewardship which limited government’s
ability to achieve more equitable outcomes for disabled people.”

She further acknowledged ‘[t]he different process and requirements for sup-
ports made it difficult for disabled people, taangata whaikaha Maaori and their
whaanau to know what supports were available and how to access these?* A
key way the Crown has sought to address these issues is through the Whaikaha
cross-Government stewardship role.” Ms Tesoriero stated ‘[i]n the long-term,
Whaikaha will play a cross-government stewardship role in relation to disability
issues, including in strategic policy development.* The Crown submitted that the
Ministry’s system stewardship is intended to provide leadership that coordinates
priorities across Government, including oversight of the key disability-focused
strategies and action plans.”

During hearings, Ms Tesoriero acknowledged the complexity of the disability
system and accepted that splitting disability supports across multiple Government
agencies has made it a challenge to improve access and quality of care for taangata
whaikaha Maaori.” Ms Tesoriero also noted:

supports for disabled people are fragmented and do not form a coherent system.
Disabled people and their whaanau report that the disability system is difficult to
navigate and they want to see a more consistent system that aligns with the social
model of disability and for taangata whaikaha Maaori and their whaanau . . . consist-
ent with the Te Ao Maaori world view.”

She stated that over time Whaikaha would support a health and disability sys-
tem shift towards the social model, whilst working across Government to address
societal barriers for taangata whaikaha Maaori.** Whaikaha is also responsible for
coordinating and reporting on the implementation of the New Zealand Disability
Strategy and the Disability Action Plan, as discussed in section 3.5.

The complexity of the disability system remains a continual and well-recognised
challenge for the Crown. The Crown presented the 2024 Independent Review
of Disability Support Services report, which found that Whaikaha was not set
up to effectively manage the scale and nature of its funding and had inadequate
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budget controls.* The report also found that the delivery of pss ‘lacks rigour
and coherence.* The report also described NAscC as ‘a very complex system that
is inequitable and difficult to navigate, particularly when trying to access both
income support and services funded by a range of government agencies.” As a
result of the Independent Review of Disability Support Services report, Cabinet
decided to transfer pss and the related responsibilities from Whaikaha to Msp,
and Whaikaha became a stand-alone Government department, rather than a
departmental agency hosted by msp.*

During closing hearings, Crown counsel stressed the constraints of working
within the complexity of the disability system, pointing to competing demands for
resources as a challenge for the Crown.

(3) Tribunal analysis

The evidence shows that the Crown has long been aware that the complexity of
the disability system presents a significant barrier to those who need to access
services. The Independent Review of Disability Support Services report, published
two years after the establishment of Whaikaha, revealed the Crown had made
minimal progress in addressing the complexity within the pss system.”

The Crown had an opportunity to address the complexity of the system through
the establishment of Whaikaha, however, this did not eventuate. The Independent
Review of Disability Support Services report identified the direct transfer of staft,
functions, roles and responsibilities from existing agencies to Whaikaha without
sufficient restructuring or mitigation of underlying challenges. The report noted
that ‘[t]he establishment of the Ministry was rushed, and the Ministry inherited
significant and known risks when Dss was separated from the former MoH
[Ministry of Health]. The “lift and shift” approach did not address those risks
adequately.*’

We acknowledge the concerns raised by the claimants regarding the subsequent
transfer of pss from Whaikaha to msp. During the hearings, Ms Dickinson rec-
ognised the absence of a centralised resource for taangata whaikaha Maaori seek-
ing support services, one that clearly describes the available options and how to
access them. Ms Dickinson further acknowledged that substantial work remains
to improve this aspect of service provision.”

Throughout the inquiry, many claimants provided evidence of the challenges
they experienced navigating the fragmented disability system. These challenges
are summarised in the Health and Disability System Review which identified
that information about disability and community supports are available through
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8.1.1
multiple sources, instead of one central point, creating the risk of confusing and
fragmented information. It also observed:

Significant numbers of people, particularly Maaori and Pacific peoples, struggle to
find out about or access disability supports and entitlements. While some variation in
information sources and channels is helpful in meeting people’s needs, greater con-
sistency and coordination would ensure quality and reliability of the range of infor-
mation available.*

Dr King described how the fragmentation of disability services negatively affects
taangata whaikaha Maaori, particularly older Maaori. Dr King cited research
by Dr Keri Ratima and Dr Mihi Ratima that highlights specific challenges faced
by older Maaori. Their research observed that Maaori tend to experience age-
related diseases and impairments earlier than non-Maaori. For instance, Maaori
women aged 45 and over have significantly higher rates of impairment caused
by illness. Additionally, Maaori have a shorter life expectancy than non-Maaori.
Consequently, Dss eligibility criteria based on age thresholds effectively discrim-
inate against Maaori and disproportionately benefit populations with longer life
expectancies.” We discuss this in section 7.5.

Dr King found that the Ministry of Health was aware that Maaori have earlier
onset of disabling and age-related conditions, citing the 2002 Ministry of Health
report Disability Support Services: Increasing Participation and Independence.
The report found that one-third of Maaori aged 45-64 years reported a disability
compared to one-quarter of the total population in this age group.” The Ministry
also recognised the risks related to splitting services, particularly the challenge of
defining which groups constitute ‘younger people with disabilities’ eligible for pss
and deciding the scope of services they can access.”

Dr King noted that a key issue is whether the fragmentation of an already
fragmented funding system has contributed to the inequities faced by Maaori
and their whaanau carers. She noted that equity considerations for Maaori were
seemingly not sufficiently addressed in relation to the age-based division in Dss
planning and funding.”” In this context, Dr King again cited Ratima and Ratima
who highlighted that funding criteria which are effective for non-Maaori services
may not be appropriate for Maaori, if equity is the primary objective.”

We do not understate the complexity of designing an effective disability system;
indeed the Crown faces many challenges including understanding how taangata
whaikaha Maaori conceptualise disability and identify themselves. We also
acknowledge fragmentation of health and disability services is reasonable and
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necessary in certain circumstances. For instance, the requirement that NAsc and
Dss operate independently from one another — which requires engagement with
multiple providers — seems a reasonable requirement as there would be a genuine
conflict of interest if the same service that stood to gain funding was conducting
the needs assessment.

The establishment of Whaikaha to address the lack of co-ordination across
services and system stewardship, and for the purpose of achieving more equitable
outcomes for disabled people, was a positive initiative. With Whaikaha no longer
mandated to deliver Dss, its focus on system stewardship, including addressing the
complexity of the disability system, may be strengthened. Thus, there is potential
for a competent system, should Whaikaha be effective in fulfilling its mandate to
improve cross-Government coordination and performance.

However, the evidence emphasises that navigating the disability system consti-
tutes a considerable barrier for taangata whaikaha Maaori seeking to access sup-
ports. Descriptions of the system reveal a fragmented network of disability sup-
ports and services, and the evidence from claimants illustrates that the experience
of navigating the system is, in itself, disabling, especially for taangata whaikaha
Maaori. Throughout the inquiry, claimants and Crown witnesses acknowledged
the complexity of the disability system as a barrier to accessing and improving ser-
vices. However, it is possible to address this complexity by prioritising the issues
that have been raised by the claimants, including equity considerations in relation
to eligibility criteria and the age-based division in Dss. Although the provision
of support for taangata whaikaha Maaori is necessarily a complex endeavour, it
need not be as complex as it currently is. The establishment of Whaikaha was a
good start to attempt to consolidate the system. However, it is not enough in itself
and its role in simplifying the system has arguably been limited by moving the
provision of Dss to MsD. It is beyond the Tribunal’s expertise to suggest how the
system can be simplified, but it is within our expertise to observe that a system
that recognises the tino rangatiratanga of Maaori to design solutions that work
for them will require partnership in designing an accessible system for taangata
whaikaha Maaori. We discuss partnership mechanisms further in chapter 9.

8.1.2 Service availability and accessibility relevant to a range of bss

(1) Claimant positions

Many claimants submitted evidence describing a lack of adequate supports.
Furthermore, they stated that even when services are available, services remained
inaccessible in some instances. This section will outline the claimants’ evidence
regarding gaps in available support services and accessibility barriers they experi-
ence in the current disability system, other than funding-related barriers as we
discussed in sections 7.4 and 7.5. Availability and accessibility issues specific to
rural taangata whaikaha Maaori are addressed later in section 8.1.5.

The Maaori Stroke Sufferers claimants (Wai 2736) submitted that the Crown has
failed to mitigate (through the disability system) the causes and effects of stroke. A
stroke occurs when the blood supply to part of the brain is interrupted. As a result,
functions controlled by the affected area of the brain, such as muscle movement,
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can be lost. Following cancer and heart disease, stroke is the third leading cause
of death in Aotearoa New Zealand and represents the leading cause of disability
among the elderly’* Additionally, coronary heart disease is the leading cause of
death for both Maaori males and females, with Maaori experiencing a higher
mortality rate from coronary heart disease compared to non-Maaori. Counsel for
the Maaori Stroke Sufferers Claim submitted that these disparities emphasised the
need for targeted Crown interventions to effectively address these specific health
challenges.”

Aphasia is a communication disorder that results from damage to the brain’s
language centres. It can affect a person’s ability to understand spoken language,
speak, read, write and use numbers. Stroke is the most common cause of aphasia.
Claimants highlighted the prejudice taangata whaikaha Maaori with aphasia
experience, such as a lack of standardised guidelines for diagnosing and treating
aphasia. This can lead to inconsistent care across different regions or healthcare
providers; insufficient funding for research, treatment programmes and support
services, which can impact the availability and quality of care; and low public and
system awareness.” Claimants submitted that Maaori are at a higher risk to acquire
aphasia due to their high risk of stroke and cardiac-related illnesses.” Claimant
Robina Rihari provided evidence regarding the limited availability of speech lan-
guage therapists in Northland and how this affected her husband Sydney’s overall
recovery from a stroke.”

Interested party Geneva Hakaraia-Tino submitted the Health and Support
Services (Hakaraia-Tino) Claim (Wai 3212) on behalf of herself and non-speaking
taangata whaikaha Maaori. Ms Hakaraia-Tino submitted that there is currently
no synthetic Maaori voice for taangata whaikaha Maaori who use forms of
Augmentative and Alternative Communication (aac).” This means that non-
speaking taangata whaikaha Maaori who use text-to-speech devices to communi-
cate must use Paakehaa voice settings, limiting their ability to effectively commu-
nicate in te reo Maaori. She described how the lack of available synthetic Maaori
voice options hindered her ability to participate in te a0 Maaori.” Counsel for the
Health and Support Services (Hakaraia-Tino) Claim submitted that the Crown
has failed to provide adequate support and development of Aac technologies in
te reo Maaori, which prejudices taangata whaikaha Maaori. Ms Hakaraia-Tino
provided evidence of the Tua o Te Pae project, which ‘aims to see all non-speaking
taangata whaikaha Maaori who use [aAc] be given the opportunity to speak te
reo Maaori and to truly fulfil their cultural belonging as it is their human right.”
Ms Hakaraia-Tino commented that there has been a general lack of engagement
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by the Crown, which forced Tua o Te Pae to seek out alternative solutions, such
as crowdfunding and engagement with overseas developers.” During the inquiry
period, the claimants submitted there have been some positive steps for the pro-
ject, namely support from Te Puni Kookiri.”® However, claimants submitted that
there is still inadequate Crown resourcing and assistance and as such, the claim-
ants have attempted to fill the gap themselves.**

The Maaori Nurses Claim (Wai 2713) outlined the barriers for taangata whai-
kaha Maaori in prison who need to access disability services. Bessina Pehi Senior
provided evidence in support of the Maaori Nurses Claim, describing her experi-
ence as an Ara Poutama Aotearoa Nurse.” Her evidence noted that the prison
health system is severely under-resourced which leads to inequities for taangata
whaikaha Maaori. Furthermore, there is a lack of Maaori healthcare workers and
senior prison staff.” Based on her experience, many taangata whaikaha Maaori
are either denied their needs or otherwise prevented from accessing services.” For
instance, despite the expectation that taangata whaikaha Maaori in prison are to
receive the same level of support that would be available to them in the wider
community, while in prison they do not receive a needs assessment from a NAsC
organisation.”

Some claimants submitted that mainstream healthcare providers do not allow
access to rongoaa (traditional medicines). Additionally, mainstream providers
lack awareness and knowledge of te a0 Maaori, tikanga and te reo Maaori.*”” The
joint brief of evidence of Mere Brooks and Ms Pehi, providing evidence in support
of the Maaori Nurses Claim, pointed out that whilst in prison, there was no provi-
sion of rongoaa treatments available to those who suffer from injuries.”” Claimants
noted the concerns over the potential commercialisation of rongoaa, citing Ko
Aotearoa Teenei.”" Claimants submitted that a genuine partnership between the
Crown and Maaori is necessary to support and enable the provision of rongoaa,
and that such a partnership should be actively encouraged.”” In their evidence,
Renata and Ripeka Tane emphasised that both rongoaa and Western medicine can
be used together. However, they stated that Maaori need a clear space to exercise
their practice within a Maaori health system supported by the Crown.”* Claimants
submitted that in order to safeguard rongoaa Maaori, a partnership authority must
be established whereby the Crown allows Maaori to regulate and administer the
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supply of rongoaa.” Claimants stated that a large part of the interaction between
taangata whaikaha Maaori and rongoaa occurs through treatment approved by
Acc.” As this evidence relates specifically to Acc, it will be addressed in detail in
section 12.2.3(3) on ACC.

In section 5.2, we noted that the medical model of disability heavily influences
the eligibility criteria the Crown uses to determine access to disability supports.
Claimants submitted that inadequate co-design by the Crown and taangata
whaikaha Maaori regarding eligibility criteria relating to disability leads to one-
size-fits-all criteria and inequitable access to Dss for taangata whaikaha Maaori.”®
This issue was illustrated through the lived experience of Brannen Clarke-Baker,
whose mother Tracey shared that despite living with multiple disabilities, includ-
ing those often described as ‘invisible’ conditions, her son frequently faces barriers
to accessing services because he does not meet the eligibility criteria.”” Similarly,
Doris Harris provided evidence for the Land Alienation and Wards of the State
(Harris) Claim (Wai 1531), describing the challenges she faces because of the lack
of recognition of epilepsy as a disability.”®

Even when services are available, claimants submitted that services can be
inaccessible in some instances. Barriers to access can be physical and restrict
access to health and disability services, such as buildings that are not designed
to meet the needs of taangata whaikaha Maaori. Lack of relevant and accessible
information was also identified by the claimants as a barrier to accessing disability
supports. Ms Farquhar provided evidence on behalf of the Ngaati Tara (Gabel)
Claim (Wai 1886), and drew on her experience as a worker in the health system,
a carer to her mother, and of her own experience with health and disability ser-
vices.”” Her evidence described an ‘information deficit, which meant she missed
out on accessing supports, including monetary support that she was entitled to,
because she did not have adequate information.*® The Ngaati Kaapoo (Tibble)
Claim stated that system navigation is difficult for Kaapoo Maaori and their
whaanau because materials are typically provided online and are not available in
Braille. Additionally, the information provided on websites is often inaccessible for
assistive technology.”

Claimants submitted that the lack of culturally responsive options is a barrier
for taangata whaikaha Maaori to access disability supports. The Ngaai Tama
Haua (Biddle) Claim submitted that Maaori are less inclined to engage with the
healthcare system due to previous negative experiences or interactions. As a result,
they may not access the care they need or may end up effectively subsidising the
system by relying on whaanau to provide care. This is particularly evident in the
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context of residential aged care, where a significant proportion of care is delivered
by whaanau members.” Our analysis of support and training for whaanau carers
will follow in section 10.1.3.

Te Paatu Land and Resources Claim (Wai 1176) submitted that Maaori under-
standings of dementia differ from the mainstream understanding, as do the
experiences and care needs of kaumaatua Maaori with dementia. For example,
Maaori may prefer to use the term mate wareware, which reflects their cultural
perspective. As a result, claimants submitted that many Maaori whaanau underu-
tilise the Crown’s aged-care services, instead choosing to care for their kaumaatua
at home.” Claimants submitted that this is evidence of the Crown’s failure to
design and deliver services that meet the specific needs of Maaori where there are
disparities in their access to services.*

Expert witness Professor Wilson provided evidence of the Crown’s design of
dementia care in Aotearoa New Zealand. She also analysed the Crown’s relevant
policies regarding dementia care.” Professor Wilson's evidence stated that the
Crown’s policies for dementia care fail older Maaori, as the Crown’s prevailing
focus is on a universal approach that does not meet the needs of Maaori, including
by not recognising the cultural responsibilities and obligations many whaanau
hold toward their older whaanau members.*

(2) The Crown’s position

In 2020, the Crown made various admissions responding to claims seeking inclu-
sion in the disability stage of the inquiry. These included recognising that Maaori
face disparities in their lived experience of disability and access to disability
services.” The Crown acknowledged that taangata whaikaha Maaori face organi-
sational barriers such as unavailability of suitable appointment times, lengthy wait
times, inflexibility of the disability system, and poor service-related experiences.*
The Crown also acknowledged that many support services are currently set up as
one-size-fits-all services and are not appropriately tailored to individuals’ needs.*
The Crown’ closing submission focused on issues relating to its role as steward of
the disability system, and as a result, its submissions did not address individual
claims.”
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Regarding overall access to Dss, the Crown acknowledged that existing eligi-
bility criteria create barriers to access.” Whaikaha initiated a review in 2023 to
address gaps.”” Ms Tesoriero stated Whaikaha engaged with disabled individuals,
their whaanau and community groups not currently eligible for pss, supported
by an advisory group overseeing the review.” However, by the conclusion of hear-
ings in December 2024, the review had been paused while the delivery of Dss was
stabilised and eligibility criteria for bss remained substantively the same as it was
when it was established in 1994.>*

The Crown argued that since the establishment of the Mana Whaikaha
programme, there has been increased taangata whaikaha access to pss. Mana
Whaikaha is an EGL initiative launched in the MidCentral region on 1 October
2018.” According to Mr O’Meara, since its inception there has been a notable
increase in both the number and proportion of taangata whaikaha Maaori access-
ing support services.”® Specifically, in late 2018, 286 Maaori (representing 17 per
cent of the 1,676 people supported) were receiving assistance, whereas by August
2023, the number had grown to 612 Maaori, accounting for 20 per cent of the total
3,028 individuals supported.”

Mr O’Meara explained that Whaikaha has been responsible for implementing
the EGL approach to Dss nationally, since Whaikaha was established in 2022.° He
further stated Whaikaha committed to developing a te ao Maaori framework to
redesign the disability system, ensuring it successfully serves taangata whaikaha
Maaori.” For instance, Mr O’Meara highlighted the need to expand the range of
accessible choices and supports available to taangata whaikaha Maaori, includ-
ing adopting a Whaanau Ora-based approach to service delivery.”” Mr O’Meara
also emphasised that the aim of transforming service providers was for taangata
whaikaha Maaori to have access to services that were led by disabled people."” The
long-term vision for EGL-based transformation was to ensure available supports
operated in a way that did not require taangata whaikaha Maaori to navigate a
disconnected system. Mr O’Meara acknowledged that this transformation would
take time, estimating it would take at least 10 years to achieve."”

Dr Ryan provided evidence addressing disability service availability in prisons.
Dr Ryan presented evidence that covered the strategic plans and changes Ara
Poutama Aotearoa was in the process of enacting to improve outcomes for Maaori
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and address the over-representation of Maaori in prisons.” She accepted that Ara
Poutama Aotearoa had not consistently responded to the needs of taangata whai-
kaha Maaori, because it did not previously have a systemic service-wide disability
policy.** Dr Ryan noted that Ara Poutama Aotearoa now had strategic plans in
place, including Hookai Rangi: Ara Poutama Aotearoa Strategy 2019-2024, and
its associated Disability Action Plan 2023-2027."” The broader strategic direction
set in Hookai Rangi guides the Disability Action Plan. Additionally, Te Matatiki o
te Oranga - a health services improvement programme - focuses on transform-
ing prison health services to ensure they are culturally informed and achieving
equitable outcomes for Maaori, including developing a rongoaa Maaori service.'*’

Dr Ryan further stated that the rongoaa Maaori service was being developed
in the Departments health service improvement programme and was being
tested and developed on specific sites.”” She also provided data on the usage of
rongoaa Maaori services during the 2022-23 financial year by individuals access-
ing care through external practitioners funded and supported by Ara Poutama
Aotearoa. The reported figures include: 24 individuals through the Hine Tau
Program at Christchurch Women’s Prison; seven through the Kimihia Program
at Christchurch Women’s Prison; one at the Health Centre in Whanganui Prison;
and two within Psychology and Programmes at Waikeria Prison."”® Dr Ryan also
stated that by 2025, rongoaa Maaori would be made available to all people in
prison regardless of ethnicity."”

Dr Ryan outlined changes that occurred since the Ara Poutama Aotearoa
restructured its health services in 2020 to align with Hookai Rangi. She explained
the process of health assessments, outlining how and when the need for support
was identified." Her evidence noted that in April 2021, Ara Poutama Aotearoa
Health Services Group - responsible for the provision of health, disability,
mental health and addiction services to those in Aotearoa New Zealand prisons
- incorporated the wass of questions into health assessments used for people
in prison.™ As mentioned previously, the wass are a set of questions developed
by the Washington Group on Disability Statistics that measure the prevalence of
functional difficulties at different levels of severity in relation to mobility, cogni-
tion, vision, hearing, language and communication, and daily living.

According to Dr Ryan’s evidence, a total of 10,292 people in prison responded
to the wass between 1 July 2022 and 5 September 2023. Of those 10,292 people,
2,624, or 25.5 per cent of responses identified as having one or more functional
impairment. Of the 2,624 people in prison who identified as having one or more
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functional impairments, 1,307, or 49.8 per cent identified as Maaori.”” Dr Ryan
also noted that since May 2024, Ara Poutama Aotearoa has undertaken prelimi-
nary national data collection activities each month to identify ‘people with signifi-
cant suspected or diagnosed intellectual disability on remand, and ‘who have high
specialist support needs and are highly vulnerable in a prison environment’™ For
the month of July 2024, of the 49 people who were identified: 26, or 53 per cent
identified as Maaori.™*

The health assessments also collect information on the impact of disability,
including identifying the supports a person accessed in the community prior to
entering prison. Dr Ryan noted that this information informs the development
of an individualised care plan, which may involve providing specific supports or
referring the person to relevant providers or services. For example, Ara Poutama
Aotearoa offers financial assistance for dentures, hearing aids and spectacles when
these needs are identified through the assessment, and arranges for other aids to
support mobility, personal care and hospital bed requirements as necessary.”

Dr Ryan acknowledged that the wass of questions has several limitations and
is based on a deficit-based model of disability. Nevertheless, she stated that these
questions serve as an initial tool for Ara Poutama Aotearoa to gather population-
level data on the prevalence of disabilities within the prison system. She further
noted that the Department intends to determine what additional information is
necessary to collect and analyse specifically for taangata whaikaha Maaori, recog-
nising the shortcomings of the wGss to capture their experiences fully."

(3) Tribunal analysis

The evidence highlights issues with service availability and accessibility. The
Crown acknowledges this. The disparities are consistent across the board as
between Maaori and non-Maaori, and are demonstrated by claimant and expert
evidence.

Mr Kaiwai and Dr Allport found that the main access and availability issues
were typically observed in relation to transport, infrastructure, lack of resources
and lack of awareness around available services for taangata whaikaha Maaori
and their whaanau.”” These findings are based on qualitative primary evidence
obtained through oral interviews with taangata whaikaha Maaori and their
whaanau as well as expert and provider views on the provision of disability
services."

Mr Kaiwai and Dr Allport noted that interviewees highlighted the issue
of inaccessibility, beyond support services, to include public and community
spaces. This inaccessibility encompasses practical challenges such as inadequate
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building access standards, as well as feelings of exclusion or ‘not being welcome’.™

Additionally, limited financial resources, transportation difficulties and insuf-
ficient support when outside the home further added to these barriers. One
participant stated:

It’s an issue. You might be able to get out and about but if you’re not welcome in the
local supermarket or the local swimming pool there’s no point going out. Or if you've
got no money you might be able to get out but could you get home again? There’s a
whole lot of stuff that’s interrelated and access is only one of the issues that need to be
sorted out.”

Another participant emphasised the need to improve support for whaanau who
are eligible for Government services but are not currently accessing them. They
highlighted the reality that many whaanau are missing out on the assistance they
are entitled to, citing examples of families in northern regions who were unaware
that such services existed.”

Claimant evidence and research confirmed socio-economic disparities between
Maaori and non-Maaori. The 2019 Maaori Health Disability Statistical Report
compared four Statistics New Zealand Disability surveys (1996, 2001, 2006 and
2013). The report found that taangata whaikaha are disproportionately represented
in the highest quintiles of deprivation status. For example, in 2013, 42 per cent of
taangata whaikaha Maaori lived in the areas with the highest deprivation com-
pared to 18 per cent for disabled non-Maaori.”* This is also demonstrated in the
statistics relating to personal income. The 2013 Statistics New Zealand Disability
Survey showed that 37 per cent of taangata whaikaha Maaori earned less than
$15,000 per annum, compared to 27 per cent of disabled non-Maaori who earned
less than $15,000."

In terms of service access rates, the 2019 Maaori Health Disability Statistical
Report compared attendance rates over a 10-year period (ending in 2017) for
tamariki Maaori and non-Maaori children with lived experience of low vision and
blindness across various health appointment types. Where data allowed compari-
son, the report found that attendance at pEB Ophthalmology clinics was consist-
ently lower for tamariki Maaori than for non-Maaori children. For instance, in
2016 the attendance rate for tamariki Maaori was 86 per cent compared to 91 per
cent for non-Maaori children.™

Change is happening, as witnessed with the establishment of Whaikaha. The
Crown stated that the disability community required a central, dedicated agency to
coordinate services and provide cohesive leadership on disability issues. Moreover,
the Crown provided evidence of an increase in the availability of services. For

119. Ibid, p53
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124. Submission 3.3.13, p117; see also doc B24, pp 84-86
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instance, the strategic plans and changes by Ara Poutama Aotearoa were in the
process of being enacted to improve outcomes for Maaori and address the over-
representation of Maaori in prisons, including the availability of rongoaa services
in prisons.” Mr O’Meara also provided evidence of increased service provision to
Maaori through Mana Whaikaha - the EGL prototype in the MidCentral region.”’
These advances, however, have not sufficiently addressed the systemic barriers to
service access that taangata whaikaha Maaori face, such as unavailability of appro-
priately tailored services, lengthy wait times, and inflexibility of the disability
system - barriers that are also acknowledged by the Crown.” Thus, while change
is happening, it is slow-moving, and known disparities in access persist.

The changes to date, such as they are, do not centre te Tiriti/the Treaty. The
Crown moving pss from Whaikaha to MsD is an example of a lack of willingness
to partner with Maaori. The Crown simply shifted the decision-making power
within its own structures. This approach limits transformative change because
it is based on a limited paradigm: that the Crown is best placed to make these
decisions and that decision-making power should reside with the Crown rather
than in partnership with Maaori. As long as this paradigm continues, change will
continue to be slow-moving and disparities for taangata whaikaha Maaori will
stubbornly remain. We cannot expect different outcomes from adopting the same
approaches. Transformative change requires transformative decisions. Te Tiriti/
the Treaty offers a blueprint for this type of change.

Evidence shows structural bias within the current disability system, with
direct implications for service availability and accessibility for taangata whaikaha
Maaori. A key example is that support is only funded when it cannot be met by
natural supports. For many taangata whaikaha Maaori, substantial care and sup-
port is provided informally, and therefore unfunded. While this approach assumes
that natural supports reduce demand on formal services, in practice it can limit
access to necessary, funded assistance, particularly for taangata whaikaha Maaori,
thus perpetuating existing disparities in service provision. This aspect of the cur-
rent disability system reflects the fact that Maaori perspectives and lived realities
were not adequately considered in its design, contributing to the ongoing gaps in
culturally appropriate and accessible support. What constitutes ‘natural supports’
is based on a Eurocentric perspective, the system is mono-cultural in design and
is therefore exclusionary in effect. Many tangata whaikaha Maaori choose not to
participate in it because of this bias.

8.1.3 Experiences of racism/discrimination

(1) Claimant positions

Claimants submitted that institutional racism and discrimination are further bar-
riers for taangata whaikaha Maaori and their whaanau seeking to access health

125. Document F27, pp 3, 11-13, 21

126. Document L2, p32

127. Statement of response 1.3.4, p[47] at [30.18] referring to Wai 1886 amended statement of
claim 1.1.21(b), p 6 at [18]
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and disability services.” Claimants argued that Maaori face discrimination
throughout the health system and receive lower quality care than non-Maaori, and
taangata whaikaha Maaori suffer even more discrimination and receive even lower
quality care.” Moreover, claimants submitted that the Crown has not adequately
ensured mainstream services meet the cultural needs of taangata whaikaha
Maaori, which we discuss in detail in chapter 10. The claimants further argued
that, throughout the inquiry, there has been little evidence of any Crown steps to
address this issue.”®

Relevant here is the evidence of Ms Lamont, a witness for the Ngaati Kaapoo
(Tibble) Claim, who reflected on her experience of the health and disability sys-
tem caring for her son Tyler. Ms Lamont stated:

The services provided to Tyler have definitely not catered to our taha Maaori. . . .
It felt like if youre Maaori, they don’t give a toss. I reflected back on the care received
and in comparison to how others, non-Maaori, were treated — we were sort of shunted
out. They had the expert care, the on time care, and weren't left alone. . . . There is still
institutional racism going on today.”'

Another example is the whaanau of Heke Gregory Morunga, who shared their
experience of caring for their brother.” In a joint brief of evidence, they described
how, despite Heke being assessed as ‘high needs, it took approximately six months
to receive necessary equipment such as a house entrance ramp, hoist, slings, ‘roho’
mattresses, a commode and a wheelchair.” They described the experience of navi-
gating the health and disability system by stating that their ‘mana was trampled at
different times, and our tikanga, and tino rangatiratanga were disregarded or not
even thought of>** The claimants submitted that their experience reflects a system
operating under a model of care that is culturally inappropriate to Maaori.”

Dr Hickey, a claimant in this inquiry, described the racism, ableism and overall
paternalism she experienced with the secondary healthcare system, including the
experience of having to wheel herself to the hospital in order to access services
because the ambulance could not take her wheelchair with her.”* The late Mr
Tibble described discrimination as an ‘unfortunate fact of daily life for many
Kaapoo Maaori, for instance, ‘[p]eople (such as Crown officials, employers and
health professionals) talking to the support person and not to the Kapo Maori

person’.””
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Claimants submitted that there is a significant amount of research to support
the Ngaati Kaapoo (Tibble) claimants’ lived experience evidence of discrimin-
ation. Claimants referred to the research study, Summary of the Findings - Growing
up Kaapoo Maaori: Accessing Paediatric Ophthalmology Services, which assessed
the barriers Kaapoo Maaori children and their whaanau face in accessing oph-
thalmological services and obtaining a visual diagnosis.”® Forty-one per cent of
participants in the study reported experiencing discrimination because of disabili-
ty.” The researchers noted that ‘(m]any whaanau talked about their experiences
of being stereotyped by professionals. Disabling, racist and gendered stereotyping
limited the possibilities for some whaanau and their children**

Claimants also noted that the New Zealand Disability Survey 2013 made find-
ings relating to experiences of discrimination. For instance, 23 per cent of taangata
whaikaha Maaori adults reported having experienced discrimination in the previ-
ous 12 months.”" We do not have a comparable figure for non-Maaori disabled.

(2) The Crown’s position

As mentioned earlier, the Crown’s closing submissions focused on issues relating
to the Crownss role as steward of the disability system, and as a result, its submis-
sions did not address particular claims and evidence relating to the experience
of individuals and their whaanau within the health and disability system. Instead
the Crown focused on key themes and pending work programmes to improve the
disability system.

However, in response to the Ngaati Tara (Gabel) Claim seeking inclusion in the
disability stage of the inquiry, the Crown acknowledged that receiving pss within
a culturally appropriate context can improve outcomes for taangata whaikaha
Maaori."** During the Crown hearing, Ms Dickinson recognised a need to improve
cultural competency within mMsp.”” Ms Dickinson was questioned about the
competency of frontline staff who are responsible to deliver services, and noted:
‘[training] hasn’t been particularly good over the last couple of years’'**

However, Ms Dickinson provided evidence that MsD was improving the quality
of its frontline service delivery, including through capability development roles and
structured staff development pathways. She described how all staff are required to
complete core training on general ministry policies and protocols, such as health
and safety and the Official Information Act 1982. Alongside role-specific training,
staff also have access to modules designed to build cultural competency and skills
for working with a diverse range of clients."” Ms Dickinson acknowledged that

138. Submission 3.3.113, p123

139. Document 14, p25

140. Submission 3.3.113 p123; doc 14(b), pp1o-11

141. Document B22, p26

142. Statement of response 1.3.4, p [51] at para 30.77 referring to Wai 1886 amended statement of
claim 1.1.21(b), p 34 at para 108-110

143. Transcript 4.1.26, p341

144. Ibid, p340

145. Document 125, p14

172



SERVICE BARRIERS AND AVAILABILITY o3
courses specifically focused on te ao Maaori and tikanga are not mandatory but
instead are offered as optional training for staff.*’

Ms Bleckmann noted that the primary cultural requirements on service provid-
ers of Dss were outlined within the Streamlined Contracts Framework: Tier One
Service Specifications." The cultural values set out:

The Provider will deliver services in a culturally appropriate and competent man-
ner, ensuring that the integrity of each Person’s culture is acknowledged and respected.
The Provider will take account of the particular needs of the community served in
order that there are no barriers to access or communication, and that services pro-
vided are effective."**

Ms Bleckmann acknowledged in hearing that mainstream providers may not
fully understand or implement measures to meet the requirements set out in
the specifications to ensure cultural competency within their organisations."*
Ms Bleckmann also confirmed that all pss providers are contractually required
to conduct client satisfaction surveys at least once a year, however the providers
themselves monitor and assess these surveys.”” Ms Bleckmann noted that while
Whaikaha provided some guidance for service providers to meet the cultural
requirements, there were no binding requirements. She further confirmed that
the cultural values requirements were neither specific to te Tiriti/the Treaty nor
to Maaori.”" During hearings, claimant counsel asked whether, without clear and
prescriptive guidance for working with taangata whaikaha Maaori, non-Maaori
Dss providers might not fully understand or implement measures that uphold te
ao Maaori, thereby falling short of the Crown’s special partnership obligations to
Maaori. Ms Bleckmann acknowledged that this was possible.”* She also confirmed
that even if a Dss provider understands and acknowledges Maaori values and
tikanga, this does not necessarily mean that their services will be designed or
delivered in ways that meet the specific needs of taangata whaikaha Maaori.”

We discuss cultural competency evidence relating to Acc later in in section
12.2.3(4) of this report.

(3) Tribunal analysis

Throughout the inquiry, witnesses shared their experience of the racism and dis-
crimination they faced while trying to access Government-funded supports. While
the Crown’s health and disability policies generally acknowledge the importance

146. Transcript 4.1.26, p342; see also doc L25(c), p1
147. Document 112, p18

148. Document L26, pp 2189-2190
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152. Ibid
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of culturally responsive services for Maaori, there is little evidence of what it is
practically doing to address and monitor the claimants’ concerns.

While health and disability policies generally acknowledge the importance of
culturally responsive services for Maaori, the evidence does not show that cultur-
ally responsive care is consistently being provided to taangata whaikaha Maaori.
Furthermore, Dr King highlighted that although Crown organisations commonly
provide some form of Maaori-responsiveness training to staff, such as cultural
competency courses, disability responsiveness training is less frequently offered,
and training addressing the intersection of Maaori health and disability respon-
siveness is particularly rare.”*

The claimants’ experiences of racism and discrimination in the health and dis-
ability system are reflected in the technical evidence of Dr King. Dr King referred
to a number of reports acknowledging the relationship of racism to colonisation
and coloniality within Aotearoa New Zealand. She stated:

The belief systems and entrenched hierarchal power structures which underlay and
characterise the system of racism, in addition to the range of discriminatory processes
and practices which occur at multiple levels — societal, institutional, and interper-
sonal, are therefore recognised in this report as inextricably linked to colonisation
and coloniality.”

Dr King also explained that the connection between colonisation and health
inequities among indigenous peoples is well established both internationally and
in Aotearoa New Zealand. She highlighted the link between racism and health
outcomes in New Zealand, noting that the significant and widespread health
disparities experienced by Maaori compared to non-Maaori derive from unequal
access to the social determinants of health and wellbeing, as well as inequities in
access to and quality of health and disability services.”® Dr King stated that the
unequal distribution of resources and care in the health system is a direct con-
sequence of colonisation, coloniality and racism, where structural determinants
continue to be unequally allocated by ethnicity, particularly by indigeneity.””

Taangata whaikaha Maaori in this inquiry shared stories of the racism, inequity
and discrimination they encountered while trying to access Government-funded
support and services. Mr Kaiwai and Dr Allport indicated that many taangata
whaikaha Maaori have come to either normalise or tolerate discrimination and
inequities in the disability system, explaining ‘the pervasiveness of institutional
racism means that Whaanau Hauaa have come to either “normalise” and/or

. . . . . oy . . . 8
“tolerate” discrimination and inequities in the support and services they receive’”
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In regard to cultural competency, one disability expert noted that many
health services ‘continue to deliver culturally inappropriate services and tend
to neglect the worldviews of indigenous people, offering a service based on the
dominant biomedical model’™ Mr Kaiwai and Dr Allport noted that ‘[i]nterview
participants often referred to negative experiences, particularly surrounding cul-
tural safety, responsiveness and the cultural competency of some providers and
practitioners."* We consider the reports of experiences of racism in the disability
system to be very serious. Without access to culturally responsive care, taangata
whaikaha Maaori are prejudiced by having to face a difficult decision about con-
tinuing with culturally unresponsive care, travelling further distances to seek care
that meets their needs or forgo the service entirely. We do not see these options as
acceptable. We discuss access to kaupapa Maaori services next.

8.1.4 Lack of access to kaupapa Maaori providers

(1) Claimant positions

The claimants submitted that there is an identified need for kaupapa Maaori dis-
ability services, that is, Maaori-owned and governed health and disability provid-
ers.” This section will discuss the overall shortage of kaupapa Maaori providers,
and the effect this has on those services operating in the disability system. We have
discussed issues in relation to funding of kaupapa Maaori providers in chapter 7,
and will not repeat them in detail here.

Claimants submitted that research showing the need for Maaori-specific dis-
ability services has been available for some time. Claimants further noted that Mr
Kaiwai and Dr Allport referred to the report He Anga Whakamana: A Framework
for the Delivery of Disability Support Services for Maaori, released in 1995, which
recorded that many Maaori were made to feel alienated and uncomfortable by
their engagement with disability services and cultural barriers, and that these feel-
ings were so significant that Maaori would only access disability services in times
of extreme need."” The claimants submitted that the report argued for Maaori
specific disability services that operate within a Maaori cultural context.

Claimants also submitted that there was a ‘profound lack of kaupapa Maaori
NASC services)'® This is particularly significant, as NAsc providers serve as the
primary gateway for taangata whaikaha Maaori to access disability services. This
position was described in the evidence of claimant Robert Gabel:

It would also be beneficial if the people carrying out needs assessment for Maaori
were Maaori providers, otherwise it will not reflect what people need. This results in

159. Ibid, p51; Denise Wilson, “The Nurse’s Role in Improving Indigenous Health, Contemporary
Nurse, no1s, vol 3 (November 2003), pp 232-240
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8.1.4

the scheme not correctly recognising needs, and so there can be a large gap between

what patients need and what the scheme provides.'**

Claimants submitted that Taikura Trust is the only iwi-owned organisation with a
NASC contract.'”

Claimants further stated that the need for kaupapa Maaori Nasc providers
has been communicated by Maaori over decades. For instance, Dr Hickey noted
during hearing that she provided recommendations to the Ministry of Health in
2001 regarding setting up a NAsc service for Maaori that would take into account
tikanga and kaupapa Maaori."”® She also stated that the Ministry of Health com-
missioned a similar report years earlier, but the Ministry did not implement its
recommendations, which she stated mirrored those made in 2001, such as: ‘Can
we have our own Needs Assessment Services? Can we have our own voice?"”

Claimants also noted an inherent contradiction in that Nasc is required to con-
tribute to the implementation of Whaaia Te Ao Maarama: the Maaori Disability
Action Plan and its six strategic goals.'”® However, they stated, without kaupapa
Maaori Nasc providers, NAsc is inhibited in contributing to most of the six goals
in Whaaia Te Ao Maarama, including the ability for NAsc to contribute to taan-
gata whaikaha being able to participate in te ao Maaori and receive Dss that are
responsive to te ao Maaori. This is because, claimants submitted, there is no real
ability to choose a kaupapa Maaori NAsc provider.'®

Claimants stated that the Crown has been aware of the need for kaupapa Maaori
NAsc providers, and has not taken adequate steps to address it. They pointed to
the 2020 Health and Disability System Review, which identified that NAsc system
improvements needed to be designed in a way that works for Maaori, including
the growth of kaupapa Maaori NAsc providers and maatauranga Maaori models
of care.”” Claimants therefore concluded that the Crown has been aware of the
identified need for kaupapa Maaori Nasc providers, and the investment needed
for kaupapa Maaori NAscC providers since at least 2020.”" Claimants submitted
that without dedicated support from the Crown for kaupapa Maaori NAsc, these
providers may be disenfranchised due to the financial burden of delivering ser-
vices.”” They stated that kaupapa Maaori NAscC providers would have a smaller
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catchment population and a smaller client base and therefore would face higher
per-person costs.”’

The Health Services and Outcomes (Moxon) claimants submitted that there is
a lack of kaupapa Maaori providers providing home support services. Claimant
witnesses shared experiences with non-Maaori home support providers that did
not adequately meet their needs.” Counsel for the Health Services and Outcomes
(Moxon) Claim also emphasised that kaupapa Maaori health providers, estab-
lished by their communities to deliver ‘non-racist, culturally competent, high
quality care’ are widely recognised - including by this Tribunal and Crown wit-
nesses — as the benchmark or ‘gold standard’ in the health sector.”

While there are different streams for accessing home support, including the
Ministry of Health, Te Whatu Ora, Whaikaha, Msp and Acc, claimants submitted
that all home support streams make it difficult for a Maaori person to access home
support from a Maaori provider.” The claimants submitted that the Crown did
not present evidence of how many Maaori people receive home support from a
Maaori Provider under Te Whatu Ora or Acc, however the Health Services and
Outcomes Claim provided estimated figures of 64 per cent of Maaori receiving
home support from a Maaori provider under Te Whatu Ora, and 22 per cent of
Maaori receiving home support from a Maaori provider under acc.”” Under
Whaikaha and MmsD (previously the Ministry of Health), the claimants stated that
the Crown provided the following figures: 343 out of 2,812 or 12 per cent of Maaori
receiving home support from a Maaori Provider.”

Claimant witnesses provided evidence, on behalf of Te Koohao Health, on
the number of Maaori they provide home support services to through differ-
ent streams. They stated that the highest instances of providing home support
to Maaori occur where the local Maaori Nasc team referred clients directly to
Te Koohao Health.”” They noted that Te Koohao Health will ‘remain in a risky
position, dependant on the Nasc deciding not to fold its Maaori team or end its
agreement on referrals.'®

Claimants also submitted that there is a lack of kaupapa Maaori IF host
organisations. As mentioned in section 3.3, IF is a type of funding where a person’s
Nasc allocation is converted into a flexible budget for them to spend according
to Whaikaha guidelines. This includes deciding who will provide their support
and when it will be delivered. Individuals who hold an 1F budget are responsible
for managing their own support workers. While individuals manage their own
services, payment is facilitated through contracted 1r host organisations that assist
with the administration of managing the funds.
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Sonia Hawea, Chief Executive Officer of Taikura Trust, stated in her evidence
that there were nine 1F host organisations operating nationally. Of these, three
have nationwide coverage, including Manawanui, which is the largest 1r host and
supports over 5,500 individuals. Manawanui operates exclusively as an IF host
provider, whereas the remaining eight 1F host providers also deliver traditional
services, including home support.® Ms Hawea stated that a key advantage of
providers holding both home support and 1F host contracts — as eight of the nine
current hosts do - is that individuals using 1F who experience a temporary break
in their usual support arrangements can access a continuity of care. This is possi-
ble, because they already have a relationship with the provider, and therefore have
the option to draw from the provider’s existing home support workforce to cover
the gap until their own support arrangement is re-established.'®

Claimants submitted that there are no Maaori-owned 1F hosts.” Ms Hawea
stated that she presented a paper to the Te Ao Maarama Advisory Group in
2020, submitting that the Crown should be offering Maaori providers 1F host
contracts.”™* However, the Crown does not do this, instead it requires Maaori
providers to tender competitively. Claimants submitted the Crown has done lit-
tle to promote access to kaupapa Maaori providers, and this in fact has actively
prevented Maaori providers from offering a wider range of services across a larger
area."” Furthermore, claimants submitted, a result of all but one of the 1r Hosts
providing home support in-house, means there is no incentive for the 1r Host to
refer clients to a Maaori provider."

Claimants further submitted that failing to account for the delivery of kaupapa
Maaori services in the Crown’s commissioning leads to fewer Maaori providers. Te
Roopu Taurima (Thomas) claimants submitted that a key issue with the funding
of Te Roopu Taurima - a kaupapa Maaori intellectual disability support service
provider - is that there is no recognition of the fact they are a kaupapa Maaori
service provider."” They stated that previously there was a separate pool of fund-
ing for kaupapa Maaori service providers. However, ‘newly established kaupapa
Maaori health service providers essentially have to compete against each other
for contracts, because of the lack of support and funding that was available in the
pool;® and as a result there are fewer kaupapa Maaori providers today.™

Te Roopu Waiora presented evidence as the sole kaupapa Maaori organisation
within the Disability Information Advisory Services (D1as) collective in Taamaki
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Makaurau Auckland, and as one of the very few kaupapa Maaori disability support
services in Aotearoa New Zealand that is governed entirely by whaanau with lived
experience of a range of impairments.” In their role as a p1aS, Te Roopu Waiora
provides information on accessing funded pss. The Te Roopu Waiora Trust claim-
ants submitted that the key challenge Te Roopu Waijora continues to face is the
‘severe lack of access to Maaori health services and kaupapa Maaori disability
supports.’

Claimants noted that in 2004, the Ministry of Health amalgamated Te Roopu
Waiora’s kaupapa Maaori service contract with those of over 20 non-Maaori D1AS
providers into a single contract managed by the Disability Resource Centre, now
known as Independent Living Services.”* As a result, Te Roopu Waiora became a
subcontractor and was no longer recognised or registered by the Ministry as an
approved kaupapa Maaori service provider.” They further highlighted that during
Crown hearing week two, Ms Bleckmann advised that Whaikaha currently funds
approximately 60 p1as providers. However, she acknowledged that Whaikaha
does not have a systematic method for identifying kaupapa Maaori providers and
confirmed that developing such a process was ongoing."*

In addition to demonstrating the scarcity of existing kaupapa Maaori providers,
claimants also illustrated how those providers that do exist are filling the gaps in
the disability system. We will now discuss this evidence.

Throughout this inquiry, claimants stated that an overall lack of kaupapa Maaori
providers in the disability system has resulted in a heavy burden on the available
few, who are carrying a disproportionate share of the workload and responsibility
to meet the needs of taangata whaikaha Maaori and their whaanau. For example,
Te Roopu Taurima presented evidence to the Tribunal of being the only kaupapa
Maaori provider of Regional Intellectual Disability Supported Accommodation
Services in Aotearoa New Zealand. As such, their availability to provide cultur-
ally appropriate care is limited due to consistently operating at full capacity.” The
claimants submitted that as well as a lack of kaupapa Maaori service providers of
Regional Intellectual Disability Supported Accommodation Services, there was a
lack of Crown support for Te Roopu Taurima to increase their capacity.”’

Claimants also submitted that Te Roopu Taurima had to ‘develop their own pol-
icies, procedures and frameworks to ensure the delivery of care which meets the
cultural needs of taangata whaikaha Maaori’ to address the failings of the Crown’s
health and disability system.”” Through these kaupapa Maaori frameworks,
Te Roopu Taurima consistently displayed the value of kaupapa Maaori care by
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integrating te ao Maaori values and perspectives, like whanaungatanga, manaaki-
tanga and the embracing of te reo Maaori.”"

Kuia Kaanga Skipper provided evidence on behalf of Te Roopu Taurima. Ms
Skipper drew on her experience working for Te Roopu Taurima and summarised
the value of kaupapa Maaori services:

I can truly say that there would never be a better way for taangata to know who
they were and where they came from than being in a kaupapa Maaori service. They
need the support and space to be able to develop and grow, so that they are able to be
who they need to be. Only te Ao Maaori can give them te Ao Maaori, and that is what
it means to be a fully kaupapa Maaori service with wrap around support grounded in
tikanga.”’

Te Roopu Taurima draws on the Whare Tapa Whaa model, discussed in section
2.4.3, to ensure their care delivers an interconnected and holistic model of care.”

Michael Stewart provided evidence of how the medical system’s failure to treat
a leg wound in his youth compounded with other system neglect throughout his
life until he could no longer walk. Mr Stewart described how finding a kaupapa
Maaori provider changed his life and the life of his whaanau, and his experience
of home support drastically changed for the better with Te Koohao Health, who
assisted him to acquire a wheelchair and arranged for his doorways to be wid-
ened.”” Claimant counsel submitted Mr Stewart’s experience ‘is an indictment
on the home support system that Michael and his whaanau suffered needlessly,
trapped in his house for a decade and a half. His experience dramatically shows
the failure of non-Maaori organisations and the Crown and the success of Maaori
[plroviders*”

Claimants submitted that taangata whaikaha Maaori are ‘stranded between cul-
turally incompetent disability support services and inaccessible kaupapa Maaori
health providers who are also not resourced to provide the specialist Whaanau
Hauaa services.” They submitted that this directly leads to the inequities persist-
ing throughout the disability system.**

During this inquiry, witnesses presented evidence of a lack of resources, directly
experienced at the community and service delivery level. Tania Kingi, who sub-
mitted the Te Roopu Waiora Trust Claim on behalf of Te Roopu Waiora, described
the reality of the lack of resources and capacity on an operational level:

Striving to reclaim Maaori knowledge and practice in the disability space, makes
our work distinct, sought after, copied, and yet often undervalued, under-resourced
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and unsupported by government agencies and stakeholders. As such we are con-

stantly overwhelmed and exhausted.””

M:s Kingi noted that kaupapa Maaori providers like Te Roopu Waiora support
whaanau out of a strong sense of cultural obligation, reflected in their commit-
ment to manaakitanga and their support for communities that extends beyond
what is contractually obligated. She further stated that ‘[a]s an organisation we
often carry the costs while waiting for lengthy contracting processes to do what is
urgently required. We work longer, harder, and with much less.**°

Ms Kingi also observed that kaupapa Maaori organisations are often asked to
share their expertise with the Government, yet are not adequately compensated
for their time and knowledge, often receiving petrol or grocery vouchers in return.
She highlighted the tension this creates, noting that time spent advising the Crown
comes at the expense of time working directly with whaanau: ‘[i]f we don’t meet
our targets, then our funding is reduced. But if officials are ill-informed, issues are
not prioritised, and resources miss the mark.*”’

Claimants further submitted that kaupapa Maaori providers are also disad-
vantaged by the reporting requirements imposed by the Crown. Di Rump, Chief
Executive Officer of the Muauupoko Tribal Authority, presented evidence to the
Tribunal describing the Kaiwhakaaraara - Whaanau Ora Navigators role that was
created through the Mana Whaikaha (EgL) MidCentral prototype. She described
the challenges kaupapa Maaori providers faced when they are contracted to
deliver a te a0 Maaori service — but the metrics of success used were not based in
te a0 Maaori.”

Ms Rump stated that, if Muauupoko Tribal Authority did not provide adequate
evidence to demonstrate the critical role Kaiwhakaaraara - Whaanau Ora
Navigators play, they risked losing the contract.” In her evidence, Ms Rump
noted:

The Kaiwhakaaraara - Whaanau Ora Navigator is not there to meet [Key
Performance Indicators] or funding metrics, rather they are about getting whaanau to
a point on their pathway where they can take charge of their own destiny and not [be]
dependent on support.”®

Claimants noted that during Crown hearing week one of this disability inquiry
phase, Mr O’Meara highlighted the positive impact of Mana Whaikaha, the
MidCentral EGL prototype:
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Maaori participating in Mana Whaikaha has increased from 17% at the start of
the initiative to around 20% over the 5 year period to 2023. Evaluations of all of the
sites have shown better lives for disabled people resulting from increased choice and

211
control.

(2) The Crown’s position

During hearings, Ms Tesoriero acknowledged the ‘critical importance of having
more Kaupapa Maaori supports available™” In response to being asked whether
she was satisfied that the health and disability system adequately empowers and
resources Maaori service providers to deliver services to taangata whaikaha
Maaori in accordance with the principle of options, Ms Tesoriero acknowledged
‘[t]here are not enough options.”” Mr O’'Meara also agreed that, in terms of resi-
dential care, there are insufficient kaupapa Maaori options.”™* Furthermore, during
this inquiry, we heard evidence that Whaikaha planned to introduce a commis-
sioning and procurement board tasked with ensuring that at least 8 per cent of
its contracts were awarded to kaupapa Maaori providers. This board would serve
as the mechanism to implement and monitor this target.”” During hearings, Ms
Tesoriero stated that Whaikaha was shifting the way it commissioned services.
During cross-examination, Ms Tesoriero said the Director of Commissioning role
was created to ensure that people could access kaupapa Maaori supports through
Whaikaha:

one of the reasons that I was determined to create a role, a new role Director of
Commissioning was to respond actually to concerns that have been raised over a long
period of time about the need to increase and strengthen the availability of Kaupapa
Maaori supports for taangata whaikaha Maaori.”*

It was anticipated that disabled people and taangata whaikaha Maaori would
ultimately have a greater role in determining the supports Whaikaha purchased,
rather than the Government prescribing service contracts. Ms Tesoriero further
explained that Whaikaha had initially inherited numerous existing contracts,
however its goal was to transform the market by contracting new organisations,
particularly those delivering kaupapa Maaori services.”” The Crown also provided
evidence of investing in kaupapa Maaori providers. We have discussed this evi-
dence in detail in chapter 7, however we will summarise it below.

The Crown acknowledged the ongoing funding challenges faced by service
providers and the consequent impact of limited resources on service delivery.”*
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Adri Isbister, then Deputy Director-General Disability at the Ministry of Health,
identified improving Maaori equity as a key focus area, specifically highlighting
the need to address persistent problems in equitable investment for Kaupapa
Maaori providers.” She noted that for 25 years, disability support services have
operated within a capped budget, leading to repeated periods of financial pressure
that were only alleviated through additional funding injections.”’

In response to broader funding concerns, the Crown cited existing initiatives
aimed at enhancing provider capacity and capability, notably the MmpDs, established
in 1997 to allocate grants supporting the growth of Maaori health and disability
providers.” In 2022-23, this fund was incorporated into other funding streams
provided by the Crown.” The Crown also referenced a $1 million Whaikaha
administered fund, established in 2023, intended to strengthen leadership skills,
resources and capability of organisations. Its requirements include demonstrating
that recipients would partner with taangata whaikaha Maaori.””

(3) Tribunal analysis

This Tribunal has previously found that adequate support of Maaori organisations
that design and deliver kaupapa Maaori models of care is central to providing cul-
turally safe and appropriate care.””* Additionally, the Crown is obliged to provide
for and resource kaupapa Maaori providers in a culturally appropriate way, sup-
porting the expression of tikanga.”

The evidence shows that taangata whaikaha Maaori continue to face limited
options when seeking pss delivered by Maaori providers. Furthermore, on 13
September 2024, Cabinet issued policy directives to central Government organisa-
tions setting out the Crown’s expectations for needs-based service provision, which
among other things, removed the target established by the previous Government
of granting 8 per cent of its annual contracts to Maaori businesses.”* This seems
anathema to a needs-based approach. The high level of Maaori need would seem
to reinforce a commitment to supporting Maaori service provision. Given these
developments and the changes within Whaikaha, as mentioned earlier, the poten-
tial for Crown initiatives to grow kaupapa Maaori providers remains limited at
present.

Dr King found that there are only 33 Maaori providers of Dss, or 3.4 per cent
out of a sector of 980 providers and that for the 2017-18 year, Maaori providers
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received only 3.9 per cent of the total Dss expenditure.”” The Ministry of Health’s,
‘Demographic Report of Disabled People Accessing Manatuu Hauora (the
Ministry of Health Disability Support Services 2018 Update) showed that taangata
whaikaha Maaori made up 19 per cent of people allocated Dss in 2018.”*" Dr King
also found that the number of Maaori-owned and governed pss providers was not
regularly identified or monitored by the Ministry.”

The data collected by Dr King revealed that there were geographic areas where
there appear to be no Maaori disability providers. Additionally, not all regions
within a geographic area were covered by Maaori disability providers.”® She noted
that, based on the available information, it was not possible to determine whether
the number or range of services contracted to Maaori disability providers appro-
priately reflected the level of need for Maaori disability support, as the Ministry
of Health has not disclosed detailed contract information or funding levels.””
However, Dr King found that ‘the resourcing provided by the Crown to Maaori
providers of disability support services is starkly disproportionate to the scale of
health inequities for Maaori with lived experience of disability.**

The lack of detailed information on the number of kaupapa Maaori providers
operating in the disability system has not been significantly addressed. Whaikaha
noted that of their 470 contracted providers (across 8oo contracts) for Dss, they
could not identify how many were kaupapa Maaori providers. Instead they were
only able to cite that in 2019 the Ministry of Health contracted 33 kaupapa Maaori
providers.”” As discussed earlier, Dr King found that this was out of a total of 980
contracted providers.

The Crown was also unable to determine how many of the 41 Hcss providers
directly contracted with Whaikaha were kaupapa Maaori providers, but suggested
there could be 15.* Ms Tesoriero acknowledged that the Crown does not know
what proportion of investment in DSs goes to kaupapa Maaori providers. While
Whaikaha noted its intention to identify kaupapa Maaori providers in future
to measure this investment, we have not been provided with evidence of their
progress.”

The Crown has clearly been aware of the deficit in empowering and supporting
kaupapa Maaori providers for some time. Dr King noted that a 1995 report, com-
missioned by the National Advisory Committee on Core Health and Disability
Support Services, emphasised that it was essential for mainstream services to
incorporate Maaori perspectives and understandings, because the majority
of Maaori users of pss would continue to rely on mainstream options in the
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immediate future. Furthermore, the report emphasised that culturally appropri-
ate mainstream services alone would be insufficient to meet Maaori needs.”” A
significant proportion of taangata whaikaha Maaori would feel more comfortable
and achieve better outcomes with services operating within a Maaori cultural
framework, which would be best addressed by services specifically funded to serve
Maaori communities. The report identified Maaori-specific providers as more
likely to be perceived by Maaori as being user-friendly, as maintaining strong links
with Maaori institutions, as having access to informal Maaori networks and as
being fluent in tikanga and te reo Maaori.””

Dr King also cited the National Advisory Committee on Health and Disability
in 2004, which highlighted the emergence of Maaori disability support providers
at the time, providing a voice for taangata whaikaha Maaori.” This report found
that Maaori providers contribute to the development and implementation of
kaupapa Maaori service models that address Maaori needs holistically. They also
contribute to upskilling the broader disability support workforce and promote
culturally effective information dissemination to taangata whaikaha Maaori and
their whaanau.™

In sum, the evidence shows that the number of kaupapa Maaori providers
operating in the current disability system does not meet the expressed need for
Maaori-specific disability services that operate within a Maaori cultural context.
Consequently, existing providers are disproportionately required to meet this
demand. We have also heard evidence that these organisations are continuing
to provide culturally competent and high-quality care despite the lack of Crown
support and recognition. Furthermore, the Crown has not provided sufficient
evidence of addressing this need by supporting the growth and sustainability of
kaupapa Maaori providers.

The continuing prejudice to taangata whaikaha Maaori as a result of the lack of
access to Kaupapa Maaori providers is significant. There is an identified need for
Maaori specific disability services that operate within a Maaori cultural context.
Throughout our inquiry we heard taangata whaikaha Maaori share they experi-
enced cultural barriers to accessing services, and in some cases these barriers
would prevent them from accessing the services they need.

8.1.5 Barriers specific to rural taangata whaikaha Maaori

(1) Claimant positions

Maaori are more likely to live rurally than non-Maaori and the proportion of
Maaori populations in rural areas is higher in comparison to urban, as demon-
strated by claimant evidence.”** Claimants submitted that rural taangata whaikaha
Maaori also experience disproportionately poor socio-economic conditions and
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health outcomes when compared with both non-rural taangata whaikaha Maaori
and the rural non-Maaori disabled community. They argued that these dispari-
ties are caused by, other than socio-economic factors, the limited availability of
essential services in rural areas, including primary and secondary healthcare,
emergency services, after-hours care, kaupapa Maaori services, rural health
practitioners and specialist Dss and health services. As a result of this low service
availability, rural taangata whaikaha Maaori face greater reliance on transport,
depend heavily on visiting specialists, have fewer options for care, and experience
increased delays in accessing necessary services.*"

Claimants provided evidence regarding the impacts of lack of available services
in rural areas. For instance, Ms Kereopa presented evidence regarding the experi-
ence of her late mother, Shirley Kereopa, of the disability system whilst living
in Taumarunui. She stated Taumarunui Hospital did not have the specialist Dss
Ms Kereopa needed, and while there were some visiting specialists, most of her
mother’s specialist appointments required travel to Waikato Hospital.”**

Ms Farquhar’s evidence discussed her suffering from cancer and associated
loss of sight in one eye and mobility issues. She also discussed caring for her
late mother, Marjorie Martin, and her brother, Marsh Greaves.”” Ms Farquhar’s
evidence discussed the lack of available services for Ngaati Tara living rurally in
Northland, which lacks podiatry services and emergency services in some loca-
tions.”** This burdens rural Maaori with having to travel considerable distances to
urban centres to receive health and disability services.

Natasha Clarke shared her experience of providing care for her elderly parents,
including her mother with dementia. Ms Clarke noted the closest healthcare
provider to her parents was the Gp in Russell, which is a 32-kilometre drive from
their home.” Outside of the Gp, Ms Clarke’s mother does not receive any other
dementia care or support, and the whaanau were not aware of where to access
such services.

Claimants submitted that rural Maaori are generally less likely to have access to
a wide range of Dss compared to Maaori living in urban areas, with this disparity
being more pronounced for Maaori who are elderly or have a disability. This is par-
ticularly evident in the case of community-based services targeting specific disa-
bilities.*** Even where Dss are available in rural areas, such as audiology services,
the number of distinct providers offering these services tends to be limited.” In
addition to requiring broader access to general primary health services and Dss,
claimants also expressed a clear need for increased availability of kaupapa Maaori
services accessible in rural areas.*’
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Claimants submitted that the lack of available health and pss in rural areas has
several substantial impacts on taangata whaikaha Maaori. For instance, rural taan-
gata whaikaha often have to travel to major urban centres, particularly for second-
ary health services and specialist care.”® For instance, claimant Ms Hale provided
evidence that due to the absence of urgent or after-hours care in Oopootiki, she
had to travel to Whakataane Hospital to access urgent or after-hours care services.
The need to travel, Ms Hale explained, was a significant barrier to accessing care as
they did not have their own transport.””

Claimants noted that rural areas tend to rely on visiting specialists, who are
typically available intermittently. This limited availability can create difficulties in
securing appointments. Additionally, when demand is high, the capacity of visit-
ing specialists can be stretched, reducing the quality and consistency of care.”’ For
instance, Ms Farquhar highlighted the need for more regular mobile health checks
to address this gap.™

Claimants also submitted that the low concentration of services in rural com-
munities limits choice. If taangata whaikaha Maaori are dissatisfied with a pro-
vider, they have to decide to continue with a service that does not meet their needs,
travel significant distances to access alternatives or forgo the service altogether.”™
Claimants argued that a shortage of services contributes to delays in accessing
necessary support. When services are not locally available, more time is required
to travel to providers in other locations, or for providers to reach remote areas to
deliver services, such as to deliver home modifications.”* Ms Kereopa noted that
in Taumarunui, the shortage of health and disability services has led to Gp waiting
times of up to two to three weeks.

Claimants also submitted that funding rural kaupapa Maaori providers on the
same terms as urban healthcare providers exacerbates the inequities persisting
throughout the disability system. The Health Services and Outcomes Kaupapa (Te
Puna Ora o Mataatua) claimants submitted that Maaori clients of Te Puna Ora do
not experience the same health outcomes as those living in urban centres and have
distinct health needs that differ from those living in urban areas.”® These differing
needs require tailored care and appropriate allocation of resources. Claimants sub-
mitted that current funding approaches that fund rural kaupapa Maaori providers
on the same terms as urban healthcare providers fail to adequately address the
differences in need, perpetuating inequitable health outcomes for rural Maaori.”’
Claimants submitted the need for increased funding and revised funding con-
siderations to ensure an equitable level of care. They submitted that despite the
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heightened needs and increased resource demands for rural communities, the
Crown has not sufficiently adapted its approach to address these disparities.”

Claimants submitted that the Crown has not sufficiently ensured the financial
viability of rural Dss provision, creating a risk that the needs of taangata whaikaha
Maaori living in rural areas will not be adequately met. Claimants highlighted that
Ms Tesoriero acknowledged the necessity of expanding kaupapa Maaori supports
under the EGL approach but was uncertain of how Crown investment will effec-
tively address this need in local communities.” Without targeted support to build
the capacity of kaupapa Maaori service providers to deliver services in regional
areas, claimants argued that taangata whaikaha Maaori living rurally will require
significantly larger funding packages compared to those residing closer to urban
centres to offset the inequity in service provisions.”*

Regarding after-hours services, the Ngaati Korokoro, Ngaati Wharara and Te
Pouka (Turner and Others) Resource Management claimants submitted that taan-
gata whaikaha Maaori in Hokianga are disproportionately affected by the limited
availability of workforce and after-hours care.””

The joint brief of evidence of Mathilda Broodkoorn, the Chief Executive Officer
of Hauora Hokianga, and Kathrine Clarke, the chairperson of the Hokianga
Health Enterprise Trust, described the impacts of the lack of resources on rural
taangata whaikaha Maaori:

The limitations of funding and access to resources have impacted on the quality of
service and life for whaanau in the Hokianga. Where Hauora Hokianga cannot or is
not able to provide the level of service, whaanau have had to find accommodation and
services out of the area, which means moving or relocating. For those that are able to
return home following for example a traumatic accident with a resulting long term
disability - there has been a delay in returning home due to whare disabled access
renovations (from initial assessment to accessing a builder to completing the mahi),
obtaining specialist care equipment (wheelchairs, hoists), or needing to stay close to
more specialists services. The reality of rurality should not hinder the fundamental
rights of whaanau accessing care. The whaanau of Hokianga deserve better than ser-
vices that are determined by a ‘post code lottery’**

Claimants submitted that this reality is exemplified by the experience of
Brannen Clarke-Baker, shared by his mother Tracey during hearing.””® Ms Baker
and Brannen were living on their whenua tuupuna in Hokianga, however, due to
the lack of services to support his needs, Ms Baker and Brannen had to relocate to
Whangaarei.** The claimants described the disability support Brannen received
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in Whangaarei as only available until he reached intermediate education, as he
was classified as having needs that were not ‘severe enough’ This, Ms Baker stated,
effectively ended his schooling.”” Moreover, the claimants noted, even if eligibil-
ity were not an issue, the services necessary to meet Brannen’s needs were more
accessible in larger towns and cities.”® They stated that leaving their tuurangawae-
wae meant disconnecting from whaanau support networks, forcing them to rely
on mainstream disability service providers that were not tailored to their cultural
needs.*”

Claimants argued that barriers to accessing services are significantly heightened
for rural taangata whaikaha Maaori, such as the prohibitive costs of transporta-
tion. They submitted that the shortage of accessible Dss requires them to travel
long distances to obtain necessary care.**® Additionally, claimants highlighted
that available transportation options are often inadequate. Consequently, they
frequently rely on private vehicles, which are both expensive and difficult to access
for themselves and their whaanau.**

Several witnesses provided evidence regarding the necessity for rural taangata
whaikaha Maaori to travel long distances to access Dss and the associated chal-
lenges of this. For instance, Victor West noted getting to appointments without the
ability to drive or cycle is difficult and often expensive, as many Kaapoo Maaori
must depend on taxis, buses or walking.”® Mr Tibble noted that for those Kaapoo
Maaori who have experienced disconnection from their whaanau, hapuu and iwi,
this situation is exacerbated for them as they may be limited in their ability to rely
on extended whaanau for transport to appointments.””

Similarly, Wiremu Kohere described transport as a significant barrier in his life,
explaining that his elderly parents are unable to take him to places, which restricts
his ability to attend appointments. Mr Kohere noted financial constraints as being
the primary obstacle.”* Ms Farquhar provided evidence about her inability to use
public transport due to being immuno-compromised. Furthermore, she must
accompany her mother to medical appointments, however Ms Farquhar’s ability
to drive during peak traffic times is limited, as prolonged travel causes her mother
significant pain and discomfort.””?

We discuss evidence relating to claims that funding for transport is insufficient
to meet costs in section 7.3. Claimants provided evidence regarding the Total
Mobility Scheme, administered by Waka Kotahi. They reported subsidies under
this scheme vary across regions, for example, taxi subsidies being much less in the
Far North than in Auckland. Claimants also cited a Waka Kotahi report, which
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stated that Maaori have higher transport needs and taangata whaikaha Maaori are
far less likely than non-Maaori disabled to have access to transport that would
enable them to meet their needs.” Moreover, they reported that Waka Kotahi’s
review of the scheme found that transport was too expensive for most disabled
people.”

In regard to the Rural Health Strategy, claimants stated that the long-term
directions for improving rural health outcomes fail to address the need for imme-
diate steps to address existing issues.”® Additionally, claimants called for genuine
consultation and engagement to identify key rural concerns to develop, improve
and better design future iterations of the Rural Health Strategy.””

(2) The Crown’s position
In its closing submissions, the Crown recognised the importance of rural com-
munities having access to bss. The Crown also acknowledged that communities in
rural areas have different needs to those living in urban areas.”®

In 2020, the Crown made various admissions in response to claims seeking
inclusion in the disability stage of the inquiry and these were highlighted in claim-
ant closing submissions.”” These include:

> Maaori experience greater socioeconomic disadvantages than non-Maaori and
taangata whaikaha experience greater socioeconomic disadvantage than the gen-
eral Maaori population. Socio-economic deprivation is more prevalent for Maaori
in rural areas than for Maaori in urban areas.”

> interactions between ethnicity, socio-economic deprivation, disability, and geo-
graphic location exacerbate inequitable access to healthcare.”

» socio-economic deprivation is a major determinant of poor health outcomes, and
employment, housing, and education have direct and indirect impacts on the neg-
ative health outcomes experienced by Maaori.**

> over thirty-nine percent of the rural Maaori population achieved school com-
pletion (Level 2 Certificate or higher), compared to fifty-six percent of the non-

s . 28:
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over twenty-seven percent of the rural Maaori population have a total personal
income less than $10,000, compared to just over nineteen percent of the non-
Maaori urban population.284
just under sixty percent of the rural Maaori population are not living in their own
home, whereas for non-Maaori who live in urban areas, the number is just over
thirty-five percent.””
over six percent of the rural Maaori population are living in a household with-
out telecommunications access, compared to just one percent of the non-Maaori
urban population.”*
taangata whaikaha face organisational barriers such as unavailability of suitable
appointment times, lengthy waiting times, inflexibility of the disability system,
and poor service-related eXperiences.287
taangata whaikaha have a higher proportion of unmet need regarding access to
health professionals and specialist equipment than non-taangata whaikaha.**
it is relatively more difficult for rural taangata whaikaha to access health and dis-
ability services.”
rural Maaori are less likely to have a diversity of pss available to them.*”
the majority of specialist Dss are concentrated in major urban centres, with rela-
tively fewer Dss in rural areas.”"
in small communities, one health provider can be responsible for the total pri-
mary health care needs of the local population;™*

The lack of choice of providers is a barrier for taangata whaikaha.””

The Crown submitted that the Rural Health Strategy sets the direction for
improving the health and wellbeing of people who live in rural communities,
including rural Maaori. Dr Sarfati noted that ‘[tJhe Rural Health Strategy was
informed by a wide range of evidence and engagements, including engagement

with Maaori.

2294

The strategy acknowledges:

Rural Maaori face significant unmet health needs and face inequities in access to,

and quality of, care. Maaori health in rural communities is poor for a range of com-

plex reasons, including racism and discrimination and the impact of wider socio-eco-

nomic factors including poverty and poor housing.””
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The strategy also acknowledged the specific barriers to rural Maaori, noting that
these include factors such as distance to services, limited availability of services
and the suitability of approaches to meet the needs of rural communities. There is
an increased risk that health issues may go undetected or untreated at earlier stages
if distance obstructs access to healthcare, or when local care is difficult to obtain,
manifesting as long wait times for appointments or challenges with enrolment.”’
Furthermore, the strategy acknowledges that geographic separation from services
can restrict treatment options and limits individuals having their whaanau present
during treatment and recovery.” Consequently, premature deaths that could
potentially be avoided given effective and timely care tend to be higher in rural
communities, than in urban areas.”" The strategy highlights the need for further
research to better understand how deprivation, ethnicity and living in rural
communities interact to influence health outcomes in these communities.” In
response to questions in writing by claimants, Dr Sarfati acknowledged that the
strategy sets the long-term direction for improving rural health outcomes rather
than specific actions which would address immediate issues, such as equitable
access to services.’

Mr O’Meara provided evidence regarding consultation with taangata whaikaha
Maaori in Tairaawhiti, Auckland and Te Tai Tokerau. This consultation focused
on ways to invest in community-led solutions for whaanau carers to take a break,
an alternative way of approaching respite. Mr O’Meara noted that these engage-
ments revealed substantial variations in circumstances, service infrastructure
and whaanau and community aspirations. He highlighted that the disparities
between different areas within regions, such as between Gisborne and Ruatoria or
Whangaarei and Kaitaia, highlight the distinct needs of whaanau residing in rural
and remote locations.”

Mr Inder noted that there was consultation with multiple rural communities
in the Far North and Tairaawhiti to obtain the perspectives of both remote and
Maaori people who access aged residential care and Hcss.™ In its closing submis-
sions, the Crown noted that this work had paused due to the changes to Whaikaha.
However, it noted that the pss Taskforce, which was established to implement the
recommendations of the Independent Review of Disability Support Services ‘will
work to reduce regional variability in how Dss operates in New Zealand’*”

(3) Tribunal analysis
The evidence shows that the barriers to accessing disability services are signifi-
cantly heightened for rural taangata whaikaha Maaori. The limited availability of

296. Ibid, p [196]
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SERVICE BARRIERS AND AVAILABILITY os
Dss services in rural areas results in taangata whaikaha Maaori having further to
travel to access services, at times having to top up subsidies using their own funds,
facing greater reliance on visiting specialists, and experiencing significant delays
in accessing necessary services.

The claimants’ experiences are reflected in the technical evidence. Mr Kaiwai
and Dr Allport’s report found that the lack of services and support is especially
severe for taangata whaikaha Maaori living in rural areas.”* For a young mother
with disabled children residing in the north, living rurally meant heavy reliance
on whaanau support, as she explained, ‘[h]ere in the north it is only our whaanau.
There is no support anywhere else. It is so hard. You have got to travel so far. It
doesn’t come easy travelling>”

Interviewees further highlighted that accessing disability services often requires
relocating to urban centres, which can lead to social and cultural marginalisation.
Mr Kaiwai and Dr Allport quoted a participant who described how historically,
many Kaapoo Maaori and their whaanau were required to move to Auckland to
access essential services such as specialised schooling. However, this migration
frequently resulted in marginalisation, making it increasingly difficult to maintain
cultural practices and language. According to the participant, the loss of trad-
itional whaanau support and disconnection from iwi were common consequences
of this urban relocation.**’

One provider commented on current assessment tools, stating that they per-
petuate the issue that taangata whaikaha Maaori must leave their rural tribal areas
to access services. They noted that predominantly Paakehaa assessment frame-
works often interpret the solution as simply moving to a ‘better place, overlooking
the individuals’ intersectional identities.”” Mr Kaiwai and Dr Allports report
also noted that rural participants particularly reiterated the need for ongoing and
adequate in-house support with care-giving, as well as respite care.***

Dr King’s report drew on various research reports regarding the barriers to
health and disability services specific to rural taangata whaikaha Maaori. She
found that while a range of barriers affect healthcare access for Maaori, such as
logistical challenges and appointment or transportation costs, these barriers are
particularly severe for those living in rural areas. For taangata whaikaha Maaori
living in rural areas, limited availability, long travel distances and higher associ-
ated costs significantly exacerbate difficulties in accessing services.””

Throughout the inquiry, witnesses shared their experience of the challenges
they faced while trying to access Government-funded supports in rural areas.
Furthermore, service barriers are exacerbated for Maaori who live in rural areas
where lack of services often lead to further barriers, such as long travel distances,
and higher costs. While the Crown’s health and disability policies generally
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8.2
acknowledge the importance of the provision of culturally responsive services
for Maaori in rural areas, there is little evidence of what it is practically doing to
address and monitor the claimants’ concerns.

8.2 TRIBUNAL FINDINGS

Taangata whaikaha Maaori and their whaanau face many service barriers, affect-
ing their access to adequate disability supports and services that meet their needs.
We consider below how these barriers to Dss constitute breaches of the Tiriti/
Treaty principles of equity, active protection, options and partnership.

The Tiriti/ Treaty principle of equity requires the Crown to act with fairness
and justice to all citizens. Furthermore, this Tribunal has found that the principle
obliges the Crown to inform itself of inequity, and positively and proactively pro-
mote equity.””® For the Crown to promote equitable outcomes for Maaori, it must
provide accessible health and disability services that adequately meet their needs.
As we found in Hauora, any just health system should strive to achieve health
equity.™

We acknowledge the complexity of factors that the Crown must navigate in
designing an effective disability system. In The Napier Hospital and Health Services
Report, the Tribunal emphasised that the Crown retains overall responsibility as
Tiriti/ Treaty partner to positively and actively promote equity for Maaori through
State policies and services.” Furthermore, in Hauora we stated that there is a
heightened urgency of action to address inequity where it exists and equity needs
to be an explicit aim of the health system.”” We note that the Tribunal, in The
Napier Hospital and Health Services Report, stated that, if the Crown failed to
reduce access barriers over a prolonged period, in the absence of countervailing
factors it would commonly be inconsistent with the principle of equity.***

The Tiriti/ Treaty principle of active protection also requires the Crown to
identify and address the barriers that disproportionately affect taangata whaikaha
Maaori in accessing services. The principle of active protection places an obligation
on the Crown to ensure access to health services, including culturally appropriate
services, and to address any inequities experienced.”” The Tiriti/ Treaty promise of
active protection also includes ensuring health services are culturally appropriate.
This extends to the incorporation and practice of tikanga Maaori in mainstream
health institutions.”

310. Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes
Kaupapa Inquiry (Lower Hutt: Legislation Direct, 2023), pp33-34
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The principle of options requires that Maaori have the right to choose their
social and cultural path.”” Te Tiriti/the Treaty provided options for Maaori to
develop according to traditional ways, or into a new way. It also inferred a third
option, to exist in both worlds.™ The Crown’s obligation, however, is to protect
Maaori in whatever option or combination of options they choose.

The Tribunal has found that partnership is imperative for pursuing socio-
economic equity for Maaori.” In Te Urewera, the Tribunal said that the Crown
must consult with Maaori and ‘cannot simply present Maaori with its own solu-
tions. Ideally, the Tribunal said, the Crown will partner with Maaori organisations
or provide them with funding and independence.” In Hautupua, we said that
partnership under te Tiriti/the Treaty requires ‘extensive consultation and co-
operation on truly major issues, in order to understand how proposed legislation,
policies, actions or omissions impact on the rights and interests of Maaori.”

The Ngaa Maataapono Tribunal stated that in some cases consultation may
not be enough. Rather, joint decision-making by both Tiriti/Treaty partners
may be required.” In the context of our inquiry, the Crown has a heightened
Tiriti/ Treaty duty to protect taangata whaikaha Maaori health and wellbeing and
reduce adverse health disparities with non-Maaori through the development and
implementation of disability policy. In Ko Aotearoa Teenei, the Tribunal endorsed
a Tiriti/ Treaty partnership that empowers Maaori to be actively involved in policy
decision-making in matters affecting their communities.”” This is dealt with more
tully in chapter 9 on partnership mechanisms in terms of the overall design of
the disability system, however it is worth underscoring here that access issues and
barriers could be addressed more effectively if the Crown partners effectively with
taangata whaikaha Maaori.

The evidence shows that navigating the disability system constitutes a signifi-
cant barrier for taangata whaikaha Maaori seeking access to supports. Both
claimants and Crown witnesses described the disability system as a fragmented
network of disability supports and services, which is difficult to navigate, and that
these barriers are particularly exacerbated for Maaori. As evidenced throughout
this inquiry, navigating the disability system constitutes a significant barrier, and
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has severely inhibited taangata whaikaha Maaori in their ability to access neces-
sary supports. Throughout the inquiry, we heard evidence that available pss do
not provide adequately for the needs of taangata whaikaha Maaori. Furthermore,
many claimants shared their experiences of racism and discrimination within
health and disability services, resulting in culturally unsafe care, which perpetu-
ates existing inequalities.

The parties in this inquiry, including the Crown, acknowledged a higher pro-
portion of unmet need among taangata whaikaha Maaori. They also agreed that
taangata whaikaha Maaori are frequently marginalised and are particularly disen-
franchised within the State health and disability system, and within wider society.
The Crown has been aware of service barriers yet has not genuinely attempted
to address them through partnership with taangata whaikaha Maaori. Moreover,
the disability services provided by the Crown do not adequately meet the cultural
needs of taangata whaikaha Maaori, and this has led to inequitable access and a
higher proportion of unmet need among taangata whaikaha Maaori. We agree
with the claimants that the Crown has not adequately addressed systemic access
barriers for taangata whaikaha Maaori, and has breached the principles of equity,
active protection, options and partnership.

Access barriers are exacerbated for Maaori who live in rural areas where scarcity
of services often leads to further barriers, such as long travel distances and higher
associated costs. In The Napier Hospital and Health Services Report, the Tribunal
found that when balancing the unavoidable trade-offs between longer, more dif-
ficult travel and improved acute hospital services, ensuring equitable access for
Maaori communities who face greater transportation challenges and higher health
needs remained a primary consideration.’* Additionally, in the absence of regular
public transport, the provision of a free or low-cost bus service to the regional
hospital was in accordance with the principles of active protection and equity. The
Tribunal further determined that the provision of additional support to patients
and whaanau experiencing hardship who need to travel outside the bus schedule,
was in accordance with the principles of active protection and equity.’” Taangata
whaikaha Maaori living in rural areas face disproportionately high barriers to
accessing services. A shortfall in the availability of local health and disability
providers leads to numerous negative consequences on taangata whaikaha Maaori
which exacerbate already existing inequities. The Crown has not ensured equitable
service provision to rural taangata whaikaha Maaori, nor has it sufficiently shown
how it is addressing the heightened barriers for rural taangata whaikaha Maaori,
and this is inconsistent with the principles of active protection and equity.

The principle of options obliges the Crown to partner with and support
adequately, particularly through resourcing, Maaori health providers.”** This obli-
gation requires that Maaori are offered a genuine, well-supported choice of health-
care and disability providers, allowing Maaori to exercise their right to choose
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their own path on their own terms.*”” In The Napier Hospital and Health Services
Report, the Tribunal said partnership requires the Crown to empower Maaori to
design and deliver health services for Maaori,”* to enhance and strengthen options
Maaori have within the healthcare system.

The principle of options requires the Crown to actively protect the availability of
kaupapa Maaori services as well as mainstream services in the social sector, so that
Maaori are not disadvantaged by their choice of either.”” In Haumaru, we stated
that the Crown is responsible for ensuring that any option — kaupapa Maaori and
mainstream healthcare - is well supported and guaranteed equal Tiriti/ Treaty
protection, ensuring that Maaori are not disadvantaged in their choice.”

Similar to the principle of equity, the principle of options requires both main-
stream and kaupapa Maaori health to be equitably maintained and made available
to Maaori.” From the evidence before us, including research on the lack of
kaupapa Maaori providers in the disability system, the Crown has not upheld the
Tiriti/ Treaty principle of options as taangata whaikaha Maaori often do not have
a real choice to access care from a kaupapa Maaori provider. Moreover, the Crown
does not adequately support the growth of kaupapa Maaori disability providers
to sustainably deliver services and care to taangata whaikaha Maaori, in breach
of the Tiriti/ Treaty principles of active protection and options. This significantly
restricts the ability of taangata whaikaha Maaori to access culturally appropriate
care that meets their needs.
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CHAPTER 9

PARTNERSHIP MECHANISMS

The principle of partnership runs through the heart of the disability inquiry.
Taangata whaikaha Maaori expressed the need for the Crown to genuinely part-
ner with them in the design, delivery and monitoring of the disability system.
Essentially, they are asking to be heard and seen within the disability system.
Claimants submitted that they have consistently called for increased representa-
tion of taangata whaikaha Maaori in the health and disability system and have
requested formal partnership mechanisms with the Crown. They noted that
adequate representation of taangata whaikaha Maaori across all levels of the health
and disability sector is a critical step to meet the call of ‘nothing about us, without
us’

In this chapter, we will address the Crown’s mechanisms for partnering with
taangata whaikaha Maaori when designing and reforming the disability system
and when designing disability policy, strategies and plans.” The claimants argued
that the Crown has not meaningfully engaged with taangata whaikaha Maaori in
the design of the disability system. Crown witnesses acknowledged that taangata
whaikaha Maaori are under-represented at all levels of the health system, and that
their voices are too rarely heard in the design of services and decision-making
processes.” The Crown provided evidence of a range of work programmes, and
described how taangata whaikaha Maaori are engaged within the disability system.
In this chapter we examine partnership in two issues, first we examine the involve-
ment of taangata whaikaha Maaori in the design of the disability system. Next, we
focus on how taangata whaikaha Maaori are represented in decision-making. We
move to address a set of sub-issues and we present our analysis at the end of each
issue. We then present our findings, where we consider the impact of the actions of
the Crown across the issues addressed and the prejudice caused to Maaori. Finally,
we consider whether the Crown has breached Tiriti/ Treaty principles.

1. Submission 3.3.113, p38

2. We take into consideration and respond to the issues posed in sections 3 and 17 of the Tribunal
statement of issues (statement of issues 1.4.2).

3. Transcript 4.1.26, p181
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9.1 HAs THE CROWN ADEQUATELY PARTNERED WITH TAANGATA WHAIKAHA
MAAORI WHEN DESIGNING THE DISABILITY SYSTEM?

In this section, we consider the role of taangata whaikaha Maaori in relation to
the general design of the disability system. We then discuss their role in relation
to disability-related policy, strategies and plans, after which we discuss recent dis-
ability system reforms and the involvement of taangata whaikaha Maaori in these
changes. This section ends with our analysis.

9.1.1 Is there adequate opportunity for taangata whaikaha Maaori to influence
the design of the disability system?

(1) Claimant positions

Claimants argued that the Crown has provided insufficient opportunity for taan-
gata whaikaha Maaori to influence the health and disability system, including the
type of health and disability services delivered to them and their whaanau, and
the way in which they are delivered. Claimants submitted that this lack of partici-
pation is a direct result of the Crown’s actions and omissions.*

The Ngaati Kaapoo (Tibble) Claim provided evidence regarding the lack of
Kaapoo Maaori involvement and participation in the design of health and dis-
ability policies and services. They stated that for genuine partnership between
the Crown and Kaapoo Maaori to occur, it is crucial that Kaapoo Maaori and
their whaanau are properly resourced to have meaningful input from the outset
of policy processes. President of Kaapoo Maaori Aotearoa Nigel Ngahiwi shared
what partnership means for the Kaapoo Maaori claimants: ‘Partnership for us
means the Crown working with Kaapoo Maaori so that we can make decisions
together with the Crown for our people. It wasn’t supposed to be that the Crown
makes decisions for everybody. That is not partnership.’

He went on to say that the need for partnership is heightened for Kaapoo
Maaori, as the disadvantages experienced in the health and disability system are
compounded for Kaapoo Maaori, who experience greater burdens than others.’
Furthermore, they argued that health policies and services lack the critical
expertise of Kaapoo Maaori and their whaanau, and policies and services are not
designed with Kaapoo Maaori and their whaanau in mind.”

Claimants submitted that taangata whaikaha Maaori and their whaanau must
be represented to monitor the ongoing implementation of the policies and services
affecting their health and wellbeing. Claimants explained partnership with Maaori
is critical to tackle the health needs and improve health outcomes for taangata
whaikaha Maaori.’

Claimants further stated that members of the taangata whaikaha Maaori com-
munity, such as Kaapoo Maaori Aotearoa, have been involved in a number of

. Submission 3.3.113, p33
. Document 16, p16
Ibid

. Submission 3.3.113, p35
. Submission 3.3.112, p13
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PARTNERSHIP MECHANISMS 911
advisory roles to share their knowledge and expertise since the 1980s. However,
claimants submitted that such involvement often has limiting caveats, such as:
involvement is not entrenched in formal partnership arrangements; input into
system-level strategies does not result in meaningful practical changes within the
health and disability system; and involvement does not go far enough to involve
the implementation and monitoring of policies and services.’

Instead, claimants explained their involvement in the design and establishment
of policies and services is often on an ad hoc basis, and occurs without substantial
resourcing. Moreover, this limited involvement has not translated into improved
health and disability services, and positive outcomes for taangata whaikaha
Maaori. Ms Cowan stated:

even though we have been able to positively influence Government health and dis-
ability policy and strategy, this has not translated to improved health and well-being
services and health outcomes for taangata kaapoo Maaori, taangata whaikaha Maaori
generally, and their whaanau. There remain gaps between policy and strategy and
implementation by the health and disability service providers.®

Ms Cowan explained the difficulties Kaapoo Maaori Aotearoa faces trying to
engage in good faith with the Crown. She stated that despite claims that the Crown
wants more engagement with taangata whaikaha Maaori, in reality, initiatives
developed by Kaapoo Maaori Aotearoa for taangata whaikaha Maaori, including
Kaapoo Maaori ‘have to run the gauntlet of Government officials and red tape in
the hope of obtaining resourcing to build taangata kaapoo Maaori and taangata
whaikaha Maaori capability’”

Claimants submitted that disability concepts in Aotearoa New Zealand have
been developed without substantial input from taangata whaikaha Maaori.
Mainstream disability concepts have shaped the design and operation of the
disability system in Aotearoa New Zealand for over a century. We have earlier
discussed approaches to disability in chapter 5, where we found that the Crown
has not meaningfully partnered with taangata whaikaha Maaori to incorporate
Maaori frameworks of disability in the design of services affecting the health and
wellbeing of taangata whaikaha Maaori.

Claimants also argued that a lack of partnership in defining disability and eli-
gibility criteria has negatively affected the services available to taangata whaikaha
Maaori. We discuss how the Crown defines and measures disability in section
6.5. We found that the Crown’s definition of disability does not adequately reflect
how taangata whaikaha Maaori choose to identify. This is essential to gaining an
intersectional understanding of disability in Aotearoa New Zealand.

9. Submission 3.3.113, p35
10. Document 14, p15
11. Ibid, p19
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(2) The Crown’s position

Ms Tesoriero explained that Whaikaha’s newly established mandated roles are
embedded in three pou: te Tiriti o Waitangi/the Treaty of Waitangi; the United
Nations Convention on the Rights of Persons with Disabilities (UNCRPD);
and Enabling Good Lives (EGL) vision and principles. Ms Tesoriero stated that
Whaikaha aims to meet its Tiriti/ Treaty obligations by transforming the disability
system and achieve fair and equitable outcomes for taangata whaikaha Maaori in
partnership with Maaori.” She explained how Whaikaha intended to partner with
taangata whaikaha Maaori:

We recognise that partnership is critical to successfully aligning our work with
Crown obligations arising from Te Tiriti o Waitangi. Embedding taangata whaikaha
Maaori me oo raatou whaanau voices in our partnership arrangements will be criti-
cal to adhering to our obligation to paatuitanga (partnership) and ensuring a degree
of tino rangatiratanga (self-determination) to assert identity and experiences and to
express preferences. This includes, but is not limited to, partnering directly with taan-
gata whaikaha Maaori.”

Ms Tesoriero noted that Whaikaha was in the early stages of implementing
this vision and that there was still significant work to do.” In its establishment,
Whaikaha was mandated to work in tripartite, meaning that the ‘voice and aspir-
ations of taangata whaikaha Maaori must be considered alongside the voice of
non-Maaori disabled people’” Ms Tesorieros evidence outlined the commitment
of Whaikaha to te Tiriti/the Treaty, taangata whaikaha Maaori and their whaanau.
She noted that taangata whaikaha Maaori were key partners in the establishment
of Whaikaha, as reflected in their membership of the Establishment Community
Steering Group and Establishment Governance Group.”

The Establishment Governance Group is an example of the way in which
Whaikaha operates in tripartite with disabled people and taangata whaikaha
Maaori. The group consisted of nine members and had a decision-making role
during the establishment of Whaikaha. There were three officials representing the
Crown, three members identifying as taangata whaikaha Maaori and three repre-
senting the wider disability community.” The Establishment Community Steering
Group consisted of 12 members, with three identifying as taangata whaikaha
Maaori. This group provided advice, guidance and support to the Establishment
Director during the establishment of Whaikaha, and to the Acting Chief Executive
during the first two months of the new Ministry."

12. Document 114, p3
13. Ibid, p25

14. Document B40, p6
15. Transcript 4.1.26, p33
16. Document B40, p6
17. Ibid, p7

18. Ibid, p6
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Ms Tesoriero emphasised that the Kaihautuu, Chief Advisor Maaori, works
alongside key taangata whaikaha Maaori organisations and is a key role within
Whaikaha, which came about to ‘evolve’ its partnership arrangements.” The
Kaihautuu works alongside key taangata whaikaha Maaori organisations, nation-
ally and regionally, and contributes to the update of Whaaia Te Ao Maarama.
There is also a Policy, Strategy and Partnerships Group, formerly the Office of
Disability Issues, now integrated into Whaikaha. Within this business group sits
the Partnerships and Stewardship Group, who among other responsibilities, man-
ages a nominations database to increase the number of disabled people and taan-
gata whaikaha Maaori on public sector boards and advisory groups. Ms Tesoriero’s
evidence stated that as of 31 October 2023, taangata whaikaha Maaori and their
whaanau make up 15 per cent of the nominations database. The database is used
to match opportunities for governance and leadership roles within Government
agencies with people listed on the database.”

Ms Tesoriero stated that Whaikaha intends to embed Tiriti/ Treaty principles
into its partnership arrangements, including those relevant to the transformation
of the disability system. An important part of this will be ensuring that its high-
level policy documents reflect its commitment to te Tiriti/the Treaty. To do so,
strategies and plans will have to be updated or replaced in partnership with disa-
bled people, taangata whaikaha Maaori and whaanau, similar to the development
of Whaaia Te Ao Maarama.”

9.1.2 Has the Crown adequately partnered with taangata whaikaha Maaori in
the design of disability-related policy, strategies and plans?

(1) Claimant positions

As mentioned above, many claimants have shared the value ‘nothing about us,
without us.” The claimants argued that ‘the Crown has failed (and continues to
fail) to adequately consult with the Claimants and taangata whaikaha on import-
ant matters relating to health and disability policy, and much-needed disability
services and support.”

Claimants submitted that Crown consultation with taangata whaikaha Maaori
in the development of disability-related policy is inadequate. The National Hauora
Coalition and All Maaori Claim submitted that there is a direct correlation
between the lack of taangata whaikaha Maaori presence in the development of
disability-related policy and the fact that the current disability system does not
meet their needs. They argued, ‘[i]t cannot if they are not contributing to the con-
versations. This is not partnership, nor is it consultation in the least.**

Associate Professor Tristram Ingham, chairperson of Te Ao Maarama Aotearoa
(rama) Trust - a taangata whaikaha Maaori-led roopuu that established itself

19. Document L14, p13

20. Ibid, p15

21. Document B40, pp7-8

22. See, for example, submission 3.3.113, p38.
23. Submission 3.3.118, p371

24. Submission 3.3.121, p 66
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formally in 2021, highlighted the lack of adequate consideration for taangata whai-
kaha Maaori in the Crown’s policy process. TAMA Trust was initially established
to advise the Ministry of Health on its implementation of Whaaia Te Ao Maarama
and Associate Professor Ingham was therefore in a position to advise and work
with the Crown to ensure taangata whaikaha Maaori representation.”

Associate Professor Ingham explained that since 2002, all Cabinet papers for the
Cabinet Social Wellbeing Committee have been required to consider the impact of
policies and proposals on disabled people through the provision of a ‘Disability
Perspective Statement”® The (former) Office for Disability Issues ‘Disability
Toolkit for Policy’ and the Department of Prime Minister and Cabinet’s ‘Cabinet
Policy Paper Template’ set out guidance for policy analysts and Government
advisors on how to complete these statements.” The ‘Disability Toolkit for
Policy’ contains seven steps that policy analysts should consider in formulating
a ‘Disability Perspective Statement. Step two, ‘Engaging with the disability com-
munity, acknowledges that Maaori have explicit rights and the Crown has explicit
responsibilities under te Tiriti/the Treaty, and ‘[e]ngagement is how government
agencies can give effect to Articles One and Two of Te Tiriti o Waitangi, namely
with respect to kawanatanga and rangatiratanga.* Associate Professor Ingham
stated:

I have reviewed both of these documents in preparing my evidence and have found
them lacking in tangible advice or direction on understanding Taangata Whaikaha
Maaori needs and aspirations, working in partnership with Taangata Whaikaha
Maaori, designing solutions that address inequities that unfairly and unjustly impact
Taangata Whaikaha Maaori and providing free and frank advice on the potential
impacts of policy decisions on Taangata Whaikaha Maaori. My experience in review-
ing Cabinet papers and policy advice in my various government board and advisory
roles is that this lack of tangible advice or direction translates into government agency
analysis that either invisibilises Taangata Whaikaha Maaori or ignores the nuanced
issues faced by Taangata Whaikaha Maaori (presenting things as monochromatic).”

Associate Professor Ingham provided his observations on each of the seven
steps under the ‘Disability Toolkit for Policy’ and highlighted that ‘the policy
processes we rely on in Aotearoa to ensure the needs and aspirations of different
population groups are incorporated into advice [which] do not serve, and were
never designed to serve, Taangata Whaikaha Maaori’** He noted that under step
two, ‘Engaging with the disability community’, the primary guidance is to engage
with the named Disabled People’s Organisations (Dpos) and the ppo Coalition.
Associate Professor Ingham argued that the reliance on ppos for engagement

25. Document H19, p1

26. Ibid, p7

27. Document H19(a), pp 91-135
28. Ibid, p1o1

29. Document H19, p7

30. Ibid
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reinforces a monocultural view of disability. He noted that out of seven DPOs,
there was only one Maaori bro, namely Kaapoo Maaori Aotearoa. However, as
Kaapoo Maaori Aotearoa has left the ppo coalition, there are at present no Maaori
DPos. Even with one Maaori ppo, Associate Professor Ingham noted, the Crown
was recommending its advisors to engage with a predominantly non-Maaori
coalition group.” Other suggestions in the toolkit are that officials engage with:
local councils, pHBs, disability advocates, family members and carers.” Associate
Professor Ingham observed also that the toolkit linked to the Department of Prime
Minister and Cabinet’s website guidance on engaging with Maaori and that of Te
Tari Whakatau (then Te Arawhiti). He noted, however, that neither of those guides
contain information on engaging with taangata whaikaha Maaori individuals or
communities.” He also stated that despite aspirational language represented in the
guidance, in practice ‘[t]here is almost never robust Taangata Whaikaha Maaori
community input’**

Claimants recognised that the Crown designs an array of strategies and
plans. However, they were sceptical of their use to affect meaningful change and
improvements in the disability system.” We discuss a selection of these strategies
and associated action plans in sections 3.4 and 3.5. However, to consider whether
Crown strategies give effect to genuine partnership between the Crown and taan-
gata whaikaha Maaori, we will now discuss the NzDs, Whaaia Te Ao Maarama and
Whakamaua.

The claimants submitted that the abundance of plans and strategies was the
Crown engaging Maaori in ‘perpetual consultation loops’:

Loops that in fact do not offer meaningful change or improvements in terms of
resourcing and service delivery. This is especially relevant if there is no way of moni-
toring whether such recommendations are indeed implemented into the framework
of the health and disability system.*

We discuss the Crown’s monitoring mechanisms for their disability-related actions
and plans in chapter 11.

The NzDs was first developed in 2001. Claimants submitted that it was unclear
to what extent taangata whaikaha Maaori were engaged in the development of the
NzDs 2001 and noted that the representative groups consulted were not taangata
whaikaha Maaori organisations.” The NzDs 2001 is now succeeded by the current
NzDS 2016-2026. The outcomes of the current NzDs are monitored by the Crown
and implemented through action plans. Claimants submitted that the current

31. Document H19, pp 8-9
32. Document H19(a), p103
33. Document H19, p9

34. Transcript 4.1.15, p270
35. Submission 3.3.118, p398
36. Ibid

37. Submission 3.3.120, p59
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NzDs still does not go far enough to fully encompass mana motuhake for taangata
whaikaha Maaori, or autonomy for disabled people.”

Claimants further noted that the section in the current NzDs setting out Tiriti/
Treaty principles is limited to the principles of partnership, participation and pro-
tection. They noted that the language around monitoring outcomes is focused on
‘consulting’ and disabled people being ‘actively involved” as opposed to partner-
ship in developing policies and strategies. Claimants stated this language ‘implies
that Disabled people, let alone Whaanau Hauaa Maaori, are not capable of mak-
ing their own decisions.” Claimants also noted that it was not clear how widely
taangata whaikaha Maaori communities were engaged with in the development
of the current NzDs, noting that of the Disability Sector Reference Group for the
current NzD$ - appointed to assist the Crown in developing the strategy — only
one member out of 12 identified as someone who is both Maaori and disabled.*
The claimants submitted that the Crown needs to be more explicit in its reference
to and engagement with taangata whaikaha Maaori, and that the failure to do so
results in the invisibilising of taangata whaikaha Maaori - ‘both in the develop-
ment of the Nzps and in the monitoring of NzZDs outcomes.*

The implementation of the NzDs is supported by the Disability Action Plan and
Whaaia Te Ao Maarama, as discussed in section 3.5. The first version of Whaaia Te
Ao Maarama covered the years 2012 to 2017 and was led by the Maaori Disability
Leadership Group. The second iteration of the plan covered the years 2018 to
2022.* According to Crown evidence, Whaaia Te Ao Maarama has continued
while Whaikaha has been working on updating the strategy.”

Te Roopu Waiora Trust Claim submitted that Whaaia Te Ao Maarama is an
example of a well-meaning aspirational policy. However, they submitted that,
without committed funding and resources, in practice, these policies and plans
do not translate into positive outcomes for taangata whaikaha Maaori. They noted
that Te Roopu Waiora was actively involved in the early stages of the formation
of Whaaia Te Ao Maarama, however, over the years the planning advice became
internalised to only Te Ao Maarama Advisory Group and Ministry of Health
officials.*

Ms Kingi shared that despite Te Roopu Waiora’s involvement in the design of
Whaaia Te Ao Maarama since 2010, they are often excluded from consultation
forums.* Ms Kingi noted how Government departments have a preference to
commission external consultants and explained the effects of this on taangata
whaikaha Maaori communities. Ms Kingi stated:

38. Ibid, p6o

39. Ibid. Note these claimants use the term ‘whaanau hauaa Maaori’ to refer to taangata whaikaha
Maaori.

40. Ibid

41. Ibid

42. Submission 3.3.138(a), pp33-34

43. Transcript 4.1.27, p166; doc L12, p31

44. Submission 3.3.125, p19

45. Document j13, p 8
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These consultants and researchers are constantly at our door, requesting focus
groups, hui, and interviews about our lives to feed their reports and strategies. Often,
they’ll exaggerate the influence of their interventions, and insult our intelligence with
inappropriate comments or practice. Sometimes they’ll send a disabled person, or a
Maaori representative, assuming this alone is the ticket needed to take our time and
valuable knowledge. Using members of our communities in such ways is common
practice.46

The implementation of the current Whaaia Te Ao Maarama is overseen and
monitored by Te Ao Maarama Advisory Group (later becoming TamA Trust). Te
Ao Maarama Advisory Group consisted of disability experts, including taangata
whaikaha Maaori, Maaori working in the disability sector and experts in Maaori
culture.”

Claimants also noted that Whaaia Te Ao Maarama has a relatively low budget
allocation. In 2019, Dr King stated that Whaaia Te Ao Maarama’s budget was
around $35,000 a year and in most years that budget was not spent. Dr King noted
that from the figures provided to her, 2017-18 was the first year where more than
half of the allocated budget (around $33,000) was spent. Dr King noted that from
2013-14 t0 2016-17, between $13,000 and $18,000 was spent each year.48 At Crown
hearing week two, Brian Coffey, Chief Advisor to the Chief Executive of Whaikaha,
informed the Tribunal that the funding for Whaaia Te Ao Maarama had increased
to $250,000. He noted, however, this was an indicative one-year budget, with a
budget still to be developed for subsequent years.* While claimants acknowledged
the increase in the implementation budget for Whaaia Te Ao Maarama was a step
in the right direction, they submitted ‘the resource commitment remains minimal
and appears to be ad hoc without a clear plan forward to progress this strategy in a
way that centres Whaanau Haua™

Claimants also criticised the lack of monitoring mechanisms in place related
to the implementation of Whaaia Te Ao Maarama. As mentioned in section 3.5,
Whaaia Te Ao Maarama outlined what the Ministry of Health committed to do
from 2018 to 2022, and provided examples of actions that disability providers,
other organisations and taangata whaikaha Maaori and whaanau would take.
Claimants submitted that it is not clear how much of the plan has been actually
realised for the benefit of taangata whaikaha Maaori nor how the plan is moni-
tored.”” Claimants highlighted Dr King’s evidence that stated there was limited
engagement by the Ministry of Health with Te Ao Maarama Advisory Group,
except when it was directly related to the implementation of the action plan.”
Claimants noted that it was also unclear what happens with the advice that Te

46. Ibid, p13

47. Document B22, p149

48. Ibid, p298

49. Transcript 4.1.27, p117

50. Submission 3.3.125, p21

51. Submission 3.3.120, p 61

52. Document B22(g), pp 58-112
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Ao Maarama Advisory Group provides and whether it is actually incorporated.
Furthermore, it was unclear whether there is any requirement to adopt their
advice, or whether it is merely a tick-box exercise.”

Claimants also discussed wider health sector strategies and action plans.
Whakamaua is the implementation plan for He Korowai Oranga, the Ministry’s
former Maaori health strategy.” Claimants stated that while one of the objectives
of Whakamaua was to increase the number of Maaori in leadership and govern-
ance roles, this has not been achieved.” Claimants submitted that in 2023 ‘there
were 1361 senior leaders [defined as the top three tiers of managers with chief
executives being tier one] . . . Maaori senior leaders made up only 16 percent.”® We
discuss Maaori representation in the disability workforce further in section 10.1.1.
Claimants submitted that while system-level strategies and plans including the
NzDs give reference to ensuring disabled people are involved in decision-making
and acknowledge te Tiriti/the Treaty, these documents are largely aspirational.
Furthermore, claimants submitted that despite these aspirations, these strategies
and plans do not go far enough. Instead, what is needed is a Tiriti/ Treaty-
grounded partnership with taangata whaikaha Maaori in the design, implementa-
tion and monitoring of the disability sector.”

(2) The Crown’s position

The Crown presented evidence that Whaikaha was set up to have a cross-Gov-
ernment stewardship role in relation to disability issues, including in strategic
policy development. Ms Tesoriero stated that ‘[t]he aim of this is that the rights
and needs of disabled people and taangata whaikaha Maaori will be considered
whenever a government agency is developing policy” Ms Tesoriero noted [a]ll
Government agencies continue to be responsible for improving the outcomes of
the lives of disabled people within the work they do.*® Ms Tesoriero acknowledged
that Whaikaha was in the early stages of this work and that Whaikaha will build its
strategic policy capacity and provide a stewardship role across all of Government
to guide improved outcomes for disabled people, taangata whaikaha Maaori and
their whaanau.*

Ms Tesoriero stated that Maaori will be ‘drivers of policy and practice through
existing national level taangata whaikaha Maaori groups and organisations,
including the Te Ao Maarama o Aotearoa Trust, Whaanau Ora Interface Group,
and Kaapoo Maaori Aotearoa.™ She further went on to state that Whaikaha is
working to build on existing relationships with these organisations, and will seek

53. Submission 3.3.120, p 62

54. Document o1, pp [252]-[264]
55. Submission 3.3.118, p 413

56. Ibid, p275

57. Ibid, pp414-415

58. Document B40, p9

59. Ibid

60. Ibid

61. Ibid, p8
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to build new relationships and to work in partnership with Maaori and taangata
whaikaha Maaori."”

The Crown provided evidence of the role taangata whaikaha Maaori had in the
development of some strategies. For instance, the NzDs was developed using a co-
design approach with disabled people and taangata whaikaha Maaori and the pro
Coalition, supported by the New Zealand Disability Strategy Revision Reference
Group. The reference group was made up of 12 members, the majority of whom
identified as disabled, with one taangata whaikaha Maaori.” The current NzDs
was developed with public consultation in 2016, which contained rounds specific-
ally with taangata whaikaha Maaori.**

As mentioned earlier, the development of the Maaori Disability Action Plan
2012-2017 was led by the Maaori Disability Leadership Group.” The updated
version of the plan, Whaaia Te Ao Maarama, was endorsed by Te Ao Maarama
Advisory Group. The updated 2018-22 plan states that the Ministry of Health
will document how it will implement its specific actions in a detailed internal
implementation plan, which will include how the Ministry and Te Ao Maarama
Advisory Group will monitor and measure progress on these actions.*

Mr O’Meara provided evidence of the review of Whaaia Te Ao Maarama. He
stated that the review was being developed through a co-design approach with
taangata whaikaha Maaori:

The plan will include engagement with taangata whaikaha Maaori, Iwi Maaori
Partnership Boards and kaupapa Maaori disability organisations throughout
Aotearoa, including those in rural and remote regions. Insights gathered from this
process will inform both system transformation, and the future strategic outcomes
identified in the Nz Disability Strategy.”

In its closing submissions, the Crown provided an update on the Whaaia Te Ao
Maarama review and noted that Whaikaha is providing data for rama Trust to
review the plan. The Crown submitted:

Whaikaha plans to meet with the Maaori Caucus of the Strategic Advisory Group
(Tama, Kaapoo Maaori Aotearoa, Te Roopu Waiora, Whaanau Ora Interface Group,
Tuuri Maaori) to discuss the development of an engagement plan, determine what
funding is available, identify key stakeholders, and other methods for engagement.*’

62. Ibid

63. Document c20, p6

64. Ibid

65. Submission 3.3.138(a), p 34. The Maaori Disability Leadership Group consisted of Sylvia Ratahi,
Rainus Baker, Karen Pointon, Maaka Tibble, Ruth Jones and David Tamatea.

66. Document L33, p 878

67. Document r2(k), p6

68. Submission 3.3.138(a), p36

209



HAUWHAIKAHA
9.1.3

The Crown acknowledged that there will be ‘ongoing discussions on who owns
Whaaia Te Ao Maarama, the community or the Crown.* This approach supports
evidence from Ms Tesoriero that Whaikaha will partner with taangata whaikaha
Maaori and the disability community in future.

Ms Tesoriero acknowledged that updating strategies alone is not sufficient to
ensure the partnership commitment of Whaikaha is embedded in all aspects of its
operation.”® Similarly, Dr Sarfati accepted that the improvement to the health and
disability system needs to be more than just a position statement and an action

plan.”*

9.1.3 Has the Crown adequately partnered with taangata whaikaha Maaori in
disability system reforms?

(1) Claimant positions

Claimants argued that taangata whaikaha Maaori are often left out of decisions
that disproportionately impact them compared to other New Zealand citizens,
including in decisions regarding system reforms.”” Claimants noted that the
Health and Disability System Review announced in May 2018, was designed to
improve the performance, structure and sustainability of the health and disability
system, with a goal of achieving equity of outcomes and significant reforms to the
health and disability system. We discuss the Health and Disability System Review
in section 2.5.1 and appendix I11I.

Associate Professor Ingham stated the Review was a ‘once in a generation review,
however, it did not adequately include the voices of taangata whaikaha Maaori. As
Associate Professor Ingham noted, the Ministerially appointed review panel was
made up of seven experts from a range of backgrounds, however, there was only
one Maaori member on the panel and none of the panellists identified as having
lived experience of disability.” The makeup of the panel, according to Associate
Professor Ingham, assumes that taangata whaikaha Maaori aspirations and issues
are represented by either the needs of Maaori or universal approaches to disability.
This is an incorrect assumption that shows taangata whaikaha Maaori are made
invisible. Furthermore, Associate Professor Ingham noted that despite the review
noting the necessity for increased Maaori participation in decision-making, there
was no discussion on addressing the lack of representation of taangata whaikaha
Maaori on current health and disability system governance arrangements.”

Furthermore, claimants shared their concerns regarding their lack of involve-
ment in the establishment of Whaikaha. While many claimants acknowledged

69. Ibid

70. Document B40, p7

71. Document L13(i), p 6

72. Submission 3.3.121, p72

73. Document H19, p12; see also ‘Health and Disability System Review, Ministry of Health,
https://www.health.govt.nz/about-us/new-zealands-health-system/health-system-roles-and-organ-
isations/health-committees-and-boards/other-health-committees/health-and-disability-system-
review, accessed 17 October 2025

74. Document H19, p13
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that the establishment of Whaikaha was a positive development, they noted that
its establishment relied heavily on consultation with pros, which at the time
had only one taangata whaikaha Maaori organisation, namely Kaapoo Maaori
Aotearoa. Claimants also argued the changes to Whaikaha since its establish-
ment — as we have witnessed throughout the inquiry and outlined throughout this
report — have left the taangata whaikaha Maaori community ‘in a state of chaos
and uncertainty’.”

Claimants also noted taangata whaikaha Maaori were informed of these
changes at a late stage in the decision-making process. Mr Ngahiwi shared what
partnership means for the Kaapoo Maaori claimants:

For us, a true sense of partnership means we wouldn’t be brought in at the last
moment, we wouldn’t be second guessed, we wouldn't be so heavily scrutinised. We
are always the last thing they think about, the Treaty is always the last thing they think
about when dealing in the sector and when dealing with the government. It should
actually be the first thing they are thinking about.”®

On 18 March 2024, changes to the Purchasing Rules for pss were reported in
the media, causing significant distress to claimants, as discussed in section 3.2.2.
Throughout the inquiry, we witnessed the effect these changes had on claimants.
The revised rules changed what funding could be used for and made it clear that
that funding supports had to relate directly to the disabled person. Claimants
reported that the amended rules were more restrictive than before and negatively
impacted funding supports for whaanau carers.”

Claimants stated that taangata whaikaha Maaori and their whaanau are consist-
ently surprised by decisions about the ongoing changes to health and disability
policies and services, which as Tiriti/ Treaty partners they ought to have had a say
in. For example, Whaikaha announced changes to the Purchasing Rules the same
day Whaikaha officials presented evidence to the Tribunal of intentions to work in
partnership with taangata whaikaha Maaori.

As discussed in section 3.2.2, in August 2024 Cabinet agreed that pss be
transferred from Whaikaha to Msp as a branded business unit; Whaikaha be
established as a standalone Government department; and the national roll out
of EGL be paused until the phases of the Dss review programme are complete.”
These changes were a result of the Independent Review of Dss. The review itself
acknowledged that only limited engagement with external parties was possible.”

75. Submission 3.3.125, p13

76. Document 16, p16

77. Submission 3.3.113, p 84; submission 3.3.118, p 38; see also ‘Whaikaha - Purchasing Rules and
Equipment and Modification Services (Ems) Update, Whaikaha, https://www.whaikaha.govt.nz/
news/news/whaikaha-purchasing-rules-and-equipment-and-modification-services-ems-update,
accessed 12 January 2026
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Claimants noted that following the 2024 Budget announcement, officials at
Whaikaha provided Minister for Disability Issues Louise Upston with a briefing
that advised on the Ministry’s financial position for 2024-25 and outlined options
for keeping expenditure within appropriation. The briefing identified policy and
operational initiatives that would adjust disability support system settings and
help manage expenditure.”® The Minister’s response to this paper was, ‘I have
made my expectations clear and the items raised in this paper do not meet [my]
expectations.” Claimants argued this shows that ‘political expectations [are]
trumping policy analysis and due process. In the claimants’ submission, these
‘[plolicy documents reveal that the Minister is failing to make a reasonable and
informed decision despite officials being alive to, and advising her of the historical
issues, and the “trust being eroded with taangata whaikaha Maaori”* Claimants
further submitted that taangata whaikaha Maaori and their whaanau were not
represented in the review.”

(2) The Crown’s position

In response to Tribunal directions, Mr O’Meara provided evidence outlining the
changes made to the Purchasing Rules. Mr O’Meara explained that expenditure
of flexible funding supports had more than doubled between 2019-20 to 2023-24
from $230 million to $520 million.* He stated that the increase in expenditure
created concerns that the flexible funding model did not have suitable controls
to ensure funding was being used as intended.” Claimants submitted that the
changes to the Purchasing Rules displayed a lack of good faith on behalf of the
Crown towards taangata whaikaha Maaori and their whaanau.*

Mr O’Mearas evidence stated that Whaikaha received funding of $2.1 billion
for pss in 2023-24. On 6 December 2023 a confidential workshop was held with a
‘small group’ of disability community members to consider Crown concerns that
Dss costs were regularly exceeding operating budgets and discuss a range of ‘cost-
saving options.” Under cross-examination, Mr O’Meara stated this number con-
sisted of around six participants, with ‘one or two’ believed to have been taangata
whaikaha.®® Mr O’Meara acknowledged that the number of taangata whaikaha
present was not sufficiently representative of the wider taangata whaikaha Maaori
community, particularly when discussing a critical issue like funding.” Moreover,
taangata whaikaha Maaori members and disability community members at that

80. Ibid, p132

81. Ibid, p133

82. Submission 3.3.125, p16
83. Submission 3.3.113, p 48
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workshop advised that Whaikaha should retain funding flexibility.”” Mr O’Meara
noted that the proposed changes to the Purchasing Rules were not discussed at the
workshop, due to the budget-sensitive nature of decisions on cost saving and the
speed of decisions required.

Following public criticism regarding the communication of changes to the
Purchasing Rules, Ms Tesoriero issued a public apology. Furthermore, the changes
were later clarified, namely on 24 April 2024, and Whaikaha acknowledged the
distress and confusion for disabled peopled and service providers because of the
changes.” We note that Minister Upston announced on 3 September 2025 that the
changes to the Purchasing Rules would be removed from April 2026 to enable
more control over spending.”

Dr Sarfati accepted that the wide-ranging reform of the health and disability
system in 2022 occurred in part due to the identified need to develop more
effective Tiriti/ Treaty-based partnerships within the health and disability system
and the necessity to create a system that works more effectively for Maaori.” In
presenting evidence on the 2022 health system reforms, Dr Sarfati stated that the
Ministry of Health has taken steps in response to our Hauora report, alongside
the Government-commissioned Health and Disability System Review.”* We
discussed the recommendations of Hauora in appendix 11, and the Health and
Disability System Review in appendix 111 and section 2.5. In response to Hauora
and the Health and Disability System Review, the Government announced a wide-
ranging reform of the health and disability system. In doing so, the Government
recognised that, historically, the health system had not met its responsibilities to
taangata whaikaha Maaori and Maaori generally.”

These reforms aimed to give meaningful effect to te Tiriti/the Treaty by
strengthening partnership arrangements with Maaori. Such changes included the
establishment of Te Aka Whai Ora to work alongside the Ministry of Health on
strategy and policy, and to partner with Te Whatu Ora to directly fund and com-
mission more kaupapa Maaori and te a0 Maaori-grounded services.” As noted in
appendix 1, Te Aka Whai Ora was disestablished in 2024. The Pae Ora Act states
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People, https://www.whaikaha.govt.nz/news/news/clarifications-on-purchasing-rules-for-flexible-
funding, last modified 24 April 2024

92. Hon Louise Upston, Improved Support for Disabled New Zealanders, 3 September 2025,
Beehive, https://www.beehive.govt.nz/release/improved-support-disabled-new-zealanders Disability
Support Services, ‘Fact Sheet: Changes to Assessments and Allocations, and Flexible Funding)
https://www.disabilitysupport.govt.nz/disabled-people/changes-to-disability-support-services/fact-
sheet-changes-to-assessments-and-allocations-and-flexible-funding, last updated 15 October 2025

93. Transcript 4.1.26, p179

94. Document B39, p2

95. Ministry of Health, Interim Government Policy Statement on Health: 2022-2024 (Wellington:
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that imPBs would be responsible for representing the health needs and aspirations
of Maaori, and communicating them to Te Whatu Ora and Te Aka Whai Ora.”
Alongside Te Aka Whai Ora, they would be a vehicle for mana whakahaere, mana
motuhake, mana taangata and mana Maaori, and a means of enabling ‘Maaori to
have a meaningful role in the planning and design of local services.**

During the inquiry, Mr O’Meara presented evidence of the 2024 changes to
Whaikaha, including the changes to the Purchasing Rules, as discussed earlier.
Mr O’Meara outlined the financial pressures leading to the decisions made in
March 2024. He stated that Whaikaha inherited the financial issues when it took
over the provision of Dss in 2022. His evidence explained the increase of costs
and demand, while trying to manage the Ministry’s spending within its allocated
annual budget.” Mr O’Meara stated that the lack of consultation was due to:

the budget sensitive nature of decisions on cost saving, the speed of decisions
required, and the likelihood of increased spending if flexible funding recipients had
advance notice, [so] Whaikaha did not discuss Purchasing Rules proposals with the
disability community and taangata whaikaha Maaori."*

Mr O’Meara said that the feedback Whaikaha received on these changes led
Whaikaha Chief Executive, Ms Tesoriero, to issue a public apology, which was
uploaded online."”

In relation to the changes to pss announced in August 2024, the Crown pro-
vided evidence following the release of Crown decisions about the Independent
Review of Dss."”” We discuss the Independent Review in section 3.2.2, however, we
will note the Crown’s evidence about the consultation that was undertaken during
the review process.

In a Cabinet paper prepared by MsD to Minister Upston, the Minister was pro-
vided with the following talking points: “This is a review with a narrow focus on
the Ministry’s fiscal responsibility. As such, it is not the right time to seek the com-
munity’s involvement*” Appendix 3 to the Independent Review further lists only
one Maaori-owned NASC organisation, Taikura Trust, who the reviewers consulted
with, outside of Government officials.** The lack of extensive engagement was
observed by Ms Tesoriero, who noted in her response to the Independent Review:
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We consider that the Panel’s work would have benefited from wider engagement
both within the Ministry and across the sector. The limited in-person engagement to
explore the issues in two-way dialogue may have meant that anecdotes or impressions
formed indirectly were weighted-up and were not able to be thoroughly tested with

105
us.

In response to questions regarding the anticipated engagement with the taan-
gata whaikaha Maaori community in respect to the measures in the review, Mr
O’Meara noted that the implementation of the Independent Review recommenda-
tions would be led by an inter-agency taskforce within Mmsp. Mr O’Meara noted
that the engagement on the implementation of the recommendations would be
determined by this taskforce, rather than by Whaikaha. Mr O’Meara went on to
say that the Crown would consult with disabled people and taangata whaikaha
Maaori before making ‘any decisions regarding recommendations 5 and 6, which
will establish criteria for access to flexible funding, and update the assessment and
allocation settings for individuals based on level of need’*’

9.1.4 Tribunal analysis

We are encouraged by the aspirations of Whaikaha to partner with taangata whai-
kaha Maaori to transform the disability system for improved outcomes. The lack
of evidence of practical examples of genuine partnership shows the Crown has not
made adequate provision for taangata whaikaha Maaori to formally participate in
the design of the disability system.

In response to claimants’ criticism, the Crown provided evidence showing its
intention to confirm and strengthen partnership arrangements with taangata
whaikaha Maaori, and a willingness to determine the relevant tikanga and method
for engagement. Crown evidence also notes the discussions Whaikaha officials
have held with taangata whaikaha Maaori organisations, such as Kaapoo Maaori
Aotearoa, about how best to strengthen their relationship and develop shared
priorities and work programmes.’”

The evidence shows that Whaikaha partnership arrangements are in the devel-
oping stages. As they set up these arrangements, it is paramount that they build
in mechanisms to ensure these provisions are designed with taangata whaikaha
Maaori input, and set up to be sustainable. This includes adequate resourcing of
TAMA Trust to effectively monitor Whaaia Te Ao Maarama.

Research confirmed the historical inadequacy of consultation with taangata
whaikaha Maaori in the health and disability system. In her report, Dr King
evaluated historical records and Crown documents from the mid-1840s onwards
and argued health and disability policy has been shaped by the Crown with little
to no input from either Maaori or taangata whaikaha Maaori. For instance, Dr
King found ‘no documented evidence’ of the Crown having involved taangata
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whaikaha Maaori before the 1980s."® Dr King posited that this serves to illustrate
that taangata whaikaha Maaori ‘have been made invisible by Crown engagement
with Maaori generally, or when it comes to engagement with health and disability
sector interest groups.™”

Moreover, Dr King stated that ‘aspirational statements about Maaori participa-
tion at all levels of the health and disability system lack follow-through generally,
and this is amplified when it comes to Maaori with lived experience of disability."
Dr King stated that while taangata whaikaha Maaori are not actively prevented
from participating in policy and legislative developments, the opportunity to
participate was not guaranteed, nor actively sought by the Crown. Furthermore,
Dr King noted that there was a lack of reasonable accommodations and supports
put in place by Crown organisations to support participation of taangata whaikaha
Maaori. Dr King summarised, ‘[t]his amounts to something close to the exclu-
sion of Maaori with lived experience of disability from health and disability sector
decision making"

Additionally, Dr King’s evidence, as the claimants highlighted, shows an
absence of genuine opportunities for Crown organisations to partner with taan-
gata whaikaha Maaori. While Te Ao Maarama Advisory Group (now TAMA Trust)
includes the voices of taangata whaikaha Maaori, the advisory nature of Te Ao
Maarama Advisory Group limits its ability to affect decisions to improve outcomes
for taangata whaikaha Maaori. Furthermore, she was unable to find examples
of what happens with the group’s advice and where it is incorporated. Dr King
provided as an example that in October 2018 an update on the new structure for
the Ministry of Health, which included both the establishment of a Maaori health
directorate and a Disability Directorate, was given to Te Ao Maarama Advisory
Group. However, the group was not given an opportunity to provide feedback, nor
was its advice sought from the Ministry.”

It was encouraging to hear that the funding for Whaaia Te Ao Maarama had
increased from previous years. However, this was an indicative one-year budget
only, with budgets still to be developed for subsequent years.” We agree with the
claimants that historically the resource commitment has been minimal, and the
Crown did not provide evidence of sufficient monitoring mechanisms to ensure
the outcomes of Whaaia Te Ao Maarama are realised. It is not clear whether there
is a commitment to ongoing funding at this level.

Furthermore, we agree with the claimants that the recent changes to the health
and disability system have occurred largely without proper consultation. We heard
throughout our inquiry that the impacts of system changes on claimants were sig-
nificant. Mr Fergusson-Tibble provided evidence in support of the Ngaati Kaapoo
(Tibble) Claim, and explained:

108. Document B22, p106
109. Ibid

110. Ibid, p349

111. Ibid, p355

112. Ibid, pp289-290

113. Transcript 4.1.27, p117

216



PARTNERSHIP MECHANISMS 021
I would also say that for people with disabilities, we require certainty — we need
to know what we are dealing with for more than the three year political turnaround.
A three year political turnaround is not enough time for people to see the fruits of a
person’s labour or to understand what is changing.™

The Crown did not refute the lack of adequate consultation, instead it posited
the speed of decisions required due to the budget-sensitive nature of the issues.
Moreover, in our examination of taangata whaikaha Maaori involvement in the
design of the disability system, including the formulation of disability-related
policy, strategies and plans, and the recent changes to the disability system, it is
evident that the Crown has not provided adequate provision for taangata whai-
kaha Maaori to have a formal role in the design of the disability system.

9.2 HAs THE CROWN PROVIDED SUFFICIENT OPPORTUNITY FOR TAANGATA
WHAIKAHA MAAORI INVOLVEMENT IN DECISION-MAKING IN THE
DISABILITY SYSTEM?

In this section, we investigate the decision-making role of taangata whaikaha
Maaori. First, we focus on advisory boards and governance structures, and sec-
ond, on international monitoring. This section ends with our analysis.

9.2.1 Tiriti/ Treaty partnership in advisory boards and governance structures

(1) Claimant positions

Claimants submitted that, despite the Crown’s well-meaning aspirations,
entrenched consultation mechanisms to ensure genuine partnership occurs are
limited.

Claimants argued that the transformative role of Whaikaha in the disability
system was overstated.”” This, they noted, was apparent when Ms Tesoriero was
asked about the monitoring role of Whaikaha in relation to other Government
departments.” In response, Ms Tesoriero stated: ‘T can’t or Whaikaha can’t make
another agency do something. We rely on good relationships. She then noted
that the most formal mechanism by which Whaikaha holds agencies to account
is through the recommendations that have come from the UNCRPD committee,
which we discuss next in section 9.2.2."”

When asked about how Whaikaha will partner with Maaori, Ms Tesoriero
described the newly established Kaihautuu role, and how they intended to engage
with 1MPBs as the main avenue of engagement with iwi and hapuu Maaori.™
Claimants noted, however, that Whaikaha has no formal modes of engagement
with 1MPBs.”” Furthermore, Mr O’Meara stated that Whaikaha has no way to
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measure the extent to which 1MPBs have been able to engage with hapuu Maaori
in their rohe, noting all iMPBs are at different stages of development and have dif-
fering priorities.””

Furthermore, claimants noted that the Tribunal has stated that, with regard to
consultation, large tribal entities, such as IMPBs, cannot be viewed as truly repre-
sentative of all Maaori. This was also acknowledged by the Crown.” Claimants
cautioned that IMPBs are not best placed to represent the interests of taangata
whaikaha Maaori:

Concern centres on the real risk that by focusing on such groups the Crown risks
overlooking important insight and input from Maaori at the grass roots. This is due to
the engagement framework of the proposed 1MPB being limited by the confines of iwi.
While hapuu and whaanau sub-groupings within iwi share many commonalities, each
are also distinctive, with their own unique histories and identities.

Put simply, representation at an iwi level is too far removed from the day to day
lived experience of most taangata whaikaha and Maaori. As such reliance on IMPBs
will likely compromise the Crown’s ability to become fully appraised on how services
and policy are responding to disability needs.”

Claimants also noted the risk that not all iwi and/or hapuu are sufficiently rep-
resented within iMPBs. Additionally, relying on 1mpBs to fulfil partnership obliga-
tions risks alienating groups who disagree with Crown-recognised iwi authorities.
The claimants posited an example of the impB, Te Taumata Hauora o Te Kahu o
Taonui, representing Tai Tokerau-Tamaki. Claimants submitted that Tai Tokerau-
Tamaki is an ‘electoral profile’ created by the Crown, which does not correspond
according to traditional tribal boundaries.” Claimants also gave the example
of Ngaati Tara, a hapuu in the Ngaati Tara (Gabel) Claim which lies within the
Muriwhenua inquiry district in the Far North. Ngaati Tara view themselves as
distinct from others, independent of surrounding hapuu or iwi.”* With Te Paatuu
appearing not to have representation on the Te Taumata Hauora o Te Kahu o
Taonui IMPB, claimants submitted Ngaati Tara is indicative of the diversity that
exists within iwi. In this instance, claimants submitted, it is imperative that the
Crown includes the needs of Ngaati Tara, should policy be developed in coopera-
tion with Te Taumata Hauora o Te Kahu o Taonui impB."”

Claimants also noted that the Pae Ora Act provides no guarantees to taangata
whaikaha Maaori that they will be involved in the health sector decision-making
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that affects them. They highlighted the lack of taangata whaikaha Maaori repre-
sentation on the boards of Health New Zealand and the now disestablished Te
Aka Whai Ora. Associate Professor Ingham said that ‘a number of our Taangata
Whaikaha Maaori national leaders did apply for roles in both of those organisa-
tions. My understanding is most did not get an interview and certainly none of
them were appointed.”* When the Pae Ora Act was first enacted there was a statu-
tory requirement for the Minister of Health to appoint members to the Hauora
Maaori Advisory Committee, after consulting with the Minister for Maaori
Development. In doing so, the Minister of Health was said to have regard to the
need for the Advisory Committee to represent the perspectives of organisations
that individually or collectively hold system level insights in relation to the needs
or aspirations of particular groups, for example, taangata whaikaha Maaori. This
provision has since been repealed.””

Without a legislative requirement for taangata whaikaha Maaori to be
represented in the system, an alternative way to be involved in formal decision-
making processes is by appointment to senior positions within the public service.
Claimants submitted that the Crown does not genuinely partner with taangata
whaikaha Maaori as shown ‘when the seats at the decision-making table are filled
by only one Treaty partner.”® For instance, Associate Professor Ingham noted that
when Whaikaha was established, it was imperative to the disabled community
that the appointed Chief Executive was a disabled person. Associate Professor
Ingham explained that the working group faced difficulty working with the Public
Service Commission, because one of the prerequisites for the role was to be an
existing Chief Executive of another Crown entity. Associate Professor Ingham
stated that this presented a significant barrier as there were no disabled people
in Chief Executive roles in Aotearoa New Zealand.” Associate Professor Ingham
also noted that the advertisement for the role did not specify being disabled as a
requirement, ‘despite the Human Rights Act [1993] saying that special measures
are appropriate to encourage the rebalancing of inequitable situations for priority
groups.™

Claimants further submitted that the existence of Maaori decision-making
groups like 1mPBs and the Hauora Maaori Advisory Committee do not guarantee
representation. Claimants submitted that direct and specific representation of
taangata whaikaha Maaori in these decision-making groups is needed, ‘[o]ther-
wise what results, at best is passive — not active — engagement that can only speak
to the issues of Whaanau Hauaa Maaori to the extent that it relates only to their
Maaoritanga.” They went on to state that unless specific taangata whaikaha
Maaori representation is provided for, and appropriately resourced within 1MPBs
and the Hauora Maaori Advisory Committee by the Crown, the system is likely
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to repeat mistakes that were made in the pre-2022 reformed health and disability
system.

Evidence presented to us further demonstrated that even when taangata whai-
kaha Maaori are represented on advisory bodies, this does not necessarily trans-
late into effective participation. Instead, representatives have presented evidence
of significant structural and procedural barriers that limit the extent to which
their perspectives are incorporated into decision-making processes. For instance,
Associate Professor Ingham presented evidence as chairperson of Tama Trust.
Associate Professor Ingham presented evidence alongside Ms Jones and stated
that despite being the ‘national peak body organisation of Taangata Whaikaha
Maaori, by Taangata Whaikaha Maaori, for Taangata Whaikaha Maaori, TAMA
Trust continued to face challenges in securing meaningful consideration of its
advice by the Crown.”

Associate Professor Ingham noted that as Chairperson of TamA Trust, he
provided direct advice to the Health and Disability System Review in August
2020, that is, to the Associate Minister of Health with responsibility for Maaori
Health, the Honourable Peeni Henare. The advice contained TAMA Trust’s analy-
sis and recommendations regarding the review, namely that the review did not
go far enough to demonstrate compliance with Tiriti/ Treaty principles. TAMA
Trust recommended an additional review be carried out, as a matter of urgency,
led by taangata whaikaha Maaori, and focusing on their aspirations and needs."”
Associate Professor Ingham noted that Tama Trust did not receive an official
response to their advice.™

Associate Professor Ingham’s evidence also outlined a Request for Proposal
(REP) process, issued by Whaikaha in April 2023, to support community-based
disability leadership.”> He argued that Whaikaha failed to consult with the dis-
ability sector, including taangata whaikaha Maaori, in the development of the
REP procurement document, based on a perceived conflict of interest. Associate
Professor Ingham sent a letter of concern to Whaikaha concerning the RFP.
In response, Associate Professor Ingham was told that the REp would continue
regardless — that TAMA Trust could opt to nominate a representative from TAMA
who may be selected to be on the panel that would assess the responses to the RFP,
however, Associate Professor Ingham’s concerns with the REP process were not
addressed.” He stated that the ‘RFP is an example of how the same exclusionary
processes entrenched by current machinery of government processes are consist-
ently replicated’”
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(2) The Crown’s position
The Crown provided evidence on a range of taangata whaikaha Maaori repre-
sentation at the decision-making level of the health and disability system. For
instance, as noted earlier, Whaikaha set up several advisory groups to guide their
establishment and strategic direction. Furthermore, Whaikaha has begun working
with taangata whaikaha Maaori and their whaanau on partnership arrangements.
Ms Tesoriero advised that Whaikaha was establishing a range of initial groups to
oversee elements of its work programme, which would include taangata whaikaha
Maaori and their whaanau to embed te Tiriti/the Treaty within their work pro-
grammes. Groups she cited included the Transformation Management Board to
govern the transformation of pss; the Insights Alliance to oversee the monitoring
and evaluation of the EGL system transformation; the Strategic Advisory Group to
advise on major work items and their impact for disabled people; and a series of
transformation project groups to oversee the design and implementation of pro-
jects, such as the Rangatahi Youth network, a forum for young disabled people and
the Family Whaanau Network, to represent the interests of family and whaanau.*®

Dr Sarfati provided evidence regarding the establishment of impBs, which were
established under section 31 of the Pae Ora Act. Dr Sarfati stated that iIMPBs were
modelled on the former Maaori Relationship Boards (MRBs) that were attached
to pHBs. The MRBs were organised by iwi with multiple iwi represented on each
MRB to ensure rohe coverage was sufficient. Dr Sarfati noted [t]he idea was that
1MpBs would be configured in a way that worked best for the iwi and hapori in a
traditional iwi rohe, with a number of iwi working together in alignment and with
traditional alliances to maintain critical mass.® Dr Sarfati stated that organisa-
tions that wished to be recognised as 1MPBs were required to notify Te Aka Whai
Ora and satisfy the recognition criteria. At the time, the Te Aka Whai Ora Board
was responsible to consider whether the applicants met the relevant criteria."*’

Dr Sarfati acknowledged ‘[i]t is not an easy task to engage with all Maaori in
any area. However, 1MpPBs have appointed their members following engagements
with Maaori within their area and most Boards have appointed iwi representa-
tives, maataawaka representatives and local Hauora Maaori experts."* She went
on to say that the functions, as described in the Pae Ora Act, do not state that
IMPBs must engage with every individual Maaori. However, they are expected to
engage with their communities, hapuu and iwi. She stated ‘IMPBs can and will
determine their own processes to fulfil their statutory functions with the funding
available to them in a way that is best suited to the diversity of their communities,
hapuu and iwi**

Dr Sarfati noted that individual 1MpBs determine how they will monitor and
report on their engagement.” The functions of 1MPBs are set out under section
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30(1) of the Pae Ora Act, which states they are ‘to engage with whaanau and hapuu
about local health needs and communicate the results and insights from that
engagement to Health New Zealand and The Maaori Health Authority. Dr Sarfati
stated that this was an example of

where the exercising of their independence comes to fruition, whereby 1MmPBs deter-
mine their own operating model and approaches to all their functions in line with
what works best for their whaanau, hapuu, iwi and hapori Maaori, including how
individual 1mPBs will report against what they hear, see, and feel.**

9.2.2 International monitoring level

(1) Claimant positions

In this section we consider the role of the UNCRPD in enhancing partnership
between the Crown and taangata whaikaha Maaori. The un Committee, an
independent international committee of 18 experts on disability rights and policy,
last examined Aotearoa New Zealand on its progress implementing the UNCRPD
in August 2022."* The uNn Committee recommended that New Zealand develop
legislative and policy frameworks that reflect te Tiriti/the Treaty and the United
Nations Declaration on the Rights of Indigenous People so that ‘Maaori persons
with disabilities are closely consulted and actively involved in decision mak-
ing processes . . . and their right to self-determination is recognised’** The uN
Committee further identified serious shortcomings of the Crown in meeting its
international commitments under the convention, including, ‘[t]he under-repre-
sentation of Maaori persons with disabilities in legislative and policy processes to
implement the Convention.

In accordance with article 33 of the UNCRPD, the Government established
the 1MM to ‘promote, protect and monitor implementation of the present
Convention.** The 1MM (also referred to as the Convention Coalition Monitoring
Group) consists of the Human Rights Commission, the Ombudsman and the pro
Coalition - a group of organisations governed by disabled people and developed
in accordance with the uNcrPD."’ The purpose of the IMM is to promote, protect
and monitor implementation of the UNCRPD in New Zealand. The MM monitors
the outcomes of the Disability Action Plan, and works with Government agencies
to bring a disability perspective. We discuss the IMM in section 11.1.

There is no direct Maaori representation on the iMmM and no representation of
taangata whaikaha Maaori in the pro. Claimants submitted that there must be
taangata whaikaha Maaori involvement in policy processes including monitoring
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mechanisms in order to address the invisibilisation of taangata whaikaha Maaori
in the disability system policy process.”® Representation in the ppo Coalition
is especially important, claimants submitted, as the Crown seeks strategic input
from DPos regarding rights-based approaches and decision making, including the
establishment of Whaikaha.” Claimant for the Maaori Disabled Claim Dr Hickey
stated:

As a te Tiriti partner, there should be multiple Maaori-led and whaanau hauaa-led
ppos, funded and supported by the Crown to engage with government agencies. This
will ensure that diverse disability perspectives are represented at government level
and particularly the perspective of whaanau hauaa.”

Associate Professor Ingham and Ms Jones described the barriers experienced
by taangata whaikaha Maaori groups preventing them from being able to engage
in the pro Coalition forum. One these barriers includes the lack of resourcing
provided by the Crown specifically for representation funding within the 1mMmM,
noting the ppo Coalition only receive funding for meeting fees.”’

Claimants noted that the framework for the ppo Coalition and the 1MM was
designed to be inclusive, especially for taangata whaikaha Maaori organisations.
Furthermore, taangata whaikaha Maaori organisations have tried to join the
ppro Coalition, but were denied.”* The pro developed criteria for organisations
who wish to join, to be considered by the pro Coalition. Despite the supposed
inclusive nature of the assessment criteria, in practice only one taangata whaikaha
Maaori organisation has ever been successful in becoming a member of the pro
Coalition, Kaapoo Maaori Aotearoa, but is now no longer a member of the bro
Coalition. Dr Hickey described the pro Coalition as, ‘the majority again makes
the decisions over Maaori.”

Moreover, Dr Hickey stated that the Crown denied taangata whaikaha Maaori
specific representation on the State group representing Aotearoa New Zealand
interests during the development of the uNcrPD. Dr Hickey stated that her own
involvement in the development of the UNCRPD was through a separate indigen-
ous collective forum, which required the use of her own resources. Dr Hickey
stated that her lived experience is that the New Zealand Government actively
blocked and suppressed taangata whaikaha Maaori from participating in the
development of the UNCRPD.*’

150. Submission 3.3.121, p 68
151. Submission 3.3.125, p11
152. Document J16, pp10o-11
153. Document j23, p14
154. Transcript 4.1.20, p275
155. Ibid, p29o

156. Document J16, pp 6-10

223



023 HAUWHAIKAHA
(2) The Crown’s position
As noted earlier, Ms Tesoriero stated that UNcCRPD Committee recommendations
are the most formal mechanism by which Whaikaha holds agencies to account.
New Zealand was most recently examined for the second time in August 2022.
Ms Tesoriero noted that the uNcrRPD Committee ‘made 60 recommendations, of
which a number have te Tiriti references in them’ She noted that it is the responsi-
bility of Whaikaha to work with Government agencies on the UNCRPD’s recom-
mendations. She also discussed the role of Whaikaha in developing the NzDs,
which is the Government’s way of giving effect to the recommendations that the
Government adopts. Ms Tesoriero stated ‘[t]hrough that mechanism, is the way
in which [Whaikaha] formally . . . try and influence strongly other Government
agencies.”” However, Ms Tesoriero acknowledged that ‘other than the individual
good intent and motivations of the members of the 1MM to engage with taangata
whaikaha Maaori, there isn’t really a specific hardwired requirement in there.”*
Furthermore, in relation to how taangata whaikaha Maaori communities
can best participate in monitoring and reporting on how the UNCRPD is being
realised in Aotearoa New Zealand, the Crown stated that it ‘must respect the
civil society nature of the ppo Coalition and should not exercise influence
over its membership.”™ In its closing submissions, the Crown noted that under
the UNCRPD, ‘the Crown would need to closely consult and actively involve the
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MM, The Crown further stated that it would need to take care ‘that it does not
dictate membership of the MM for taangata whaikaha Maaori'® It noted: ‘At
present there are only a small number of Maaori roopuu that would likely meet
the criteria as a DPO representing taangata whaikaha Maaori. Independent enti-
ties and bodies may seek membership as part of the pro Coalition but have not
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attempted to do so.

9.2.3 Tribunal analysis

With the introduction of the Pae Ora Act and the Crown’s reliance on 1MPBs
and the Hauora Maaori Advisory Committee as bodies to represent the views of
Maaori in the health and disability system, the Crown must not repeat its failure of
not adequately engaging with taangata whaikaha Maaori.

It is important for the Crown to examine the health and disability system prior
to the 2022 reforms, given it was the system in place during the time many claim-
ants experienced the difficulties represented in their claims (many of these are
ongoing). It is also important to ensure that any previous barriers to participate
in advisory boards and governance structures are not replicated in the current
system. The former health and disability system existed under the New Zealand
Public Health and Disability Act 2000, which included pHBs.
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Dr King found that Maaori involvement in policy development was usually
limited to participation in workshops or focus groups. Dr King also found that
it was rare for taangata whaikaha Maaori to be included in Maaori advisory and
other groups.® Dr King noted that puBs largely relied on the Maaori representa-
tion on their Disability Services Advisory Committee (required by the then New
Zealand Public Health and Disability Act 2000) when it came to decision making
for issues relevant to taangata whaikaha Maaori. Dr King noted that these com-
mittees, however, rarely included taangata whaikaha Maaori. While some DHBS
could demonstrate involvement of people with lived experience of disability, there
was no suggestion that this included taangata whaikaha Maaori. Furthermore, Dr
King noted that there was almost no indication that pHBs put effort into consult-
ing specifically with taangata whaikaha Maaori.**
Dr King found that there were no taangata whaikaha Maaori on any DHB in
Aotearoa at the end of 2018, nor on the Acc board:

There are no Maaori with lived experience of disability identified on the boards of
any district health board in Aotearoa/New Zealand, or on the board of the Accident
Compensation Corporation. Maaori membership of boards generally is low. Crown
organisations do not ensure Maaori with lived experience of disability are part of
advisory groups, and participation in the health and disability workforce by Maaori
with lived experience of disability is not well documented.'®

Claimants cited the Tribunal’s report, Kaainga Kore: The Stage One Report of the
Housing Policy and Services Kaupapa Inquiry on Maaori Homelessness (2024) to
emphasise the flaws with the absence of partnership. In that report, The Tribunal
recommended that the Crown not default to Te Matapihi - a representative body
of Maaori housing interests — in the development of the Homelessness Action
Plan. That Tribunal stated that the Crown must ‘look to build smaller, representa-
tive groups from among the range of voices actively involved in Maaori housing
solutions’* Similarly, in this case the Crown must seek to partner with taangata
whaikaha Maaori, through the organisations they want to use to interact with the
Crown. Claimants submitted that IMPBs are not best placed to represent the inter-
ests of taangata whaikaha Maaori.'” Moreover, we heard evidence that taangata
whaikaha Maaori are seeking to partner with the Crown using their own organisa-
tions and structures, and the Crown must support them to do so effectively, and
sustainably.

Taangata whaikaha Maaori representative bodies such as Tama Trust need to
be appropriately resourced and supported to perform their function. Dr King
evaluated the role of the Te Ao Maarama Advisory Group (now TaAMA Trust)

163. Document B22, p324

164. Ibid, p300

165. Ibid, p355

166. Waitangi Tribunal, Kaainga Kore: The Stage One Report of the Housing Policy and Services
Kaupapa Inquiry on Maaori Homelessness (Wellington: Legislation Direct, 2025), p148

167. Submission 3.3.118, p389

225



023 HAUWHAIKAHA

in the disability and health system. She noted that the quality of advice Te Ao
Maarama Advisory Group received from the Ministry of Health, and the level of
support, both in terms of time and financial, was a challenge to its influence. She
raised that there is evidence that the group was not involved in decision-making,
despite its potential to add adding considerable value.”” When Dr King was asked
about the work done by the advisory group, she was uncertain how effective they
could be due to their limited resources:

I'm not sure how they could monitor the implementation of the action plan if based
on the 014 requests information received from the Ministry around the fact that they
don't really have very many meetings per year and are not particularly resourced very
well in terms of their budget . . . So I'm not sure how they would be expected to as a
roopuu, external advisory roopuu, then monitor the implementation of the Maaori
Disability Action Plan.'®

Furthermore, we received evidence from Associate Professor Ingham, chairper-
son of TaAMA Trust, showing the challenges in securing meaningful consideration
of its advice by the Crown.”® The evidence before us demonstrates that without
immediate attention, the Crown could repeat the mistakes of the pre-2022 health
and disability system with respect to partnering with taangata whaikaha Maaori.

In regards to ensuring taangata whaikaha Maaori representation in the 1mm,
we acknowledge the Crown’s reservation to influence membership of the pro
Coalition. However, it is evident that the Crown considers the prpo Coalition as
a partner in its decisions regarding the disability system. We therefore consider it
appropriate to ensure taangata whaikaha Maaori representation is entrenched in
the 1M, furthermore it would be consistent with the UNCRPD recommendation
to do so.

In General Comment No 7 (2018), the Committee on the Rights of Persons
with Disabilities clarified the definition of a pro and emphasised that States
must recognise the diversity of organisations of persons with disabilities and
ensure the inclusion of under-represented groups, such as indigenous persons
with disabilities.”” The Committee emphasised that States ‘should give particular
importance to the views of persons with disabilities, through their representative
organisations, support the capacity and empowerment of such organisations
and ensure that priority is given to ascertaining their views in decision-making

168. Document B22, p356

169. Transcript 4.1.12, pp 67-68

170. Document j23, pp 6-7

171. General comment Noy on Article 4.3 and 33.3 - the participation of persons with disabilities
in the implementation and monitoring of the Convention - clarified the definition of a DPO: see
United Nations Committee on the Rights of Persons with Disabilities, ‘General Comment No 7 (2018)
on the Participation of Persons with Disabilities, Including Children with Disabilities, through their
Representative Organizations, in the Implementation and Monitoring of the Convention; https://
docs.un.org/en/crPD/C/GC/7, accessed 8 October 2025, pp 2—4.
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processes.”” Further, States are required to ensure and support the participation
of persons with disabilities through organisations of persons with disabilities,
reflecting a wide diversity of backgrounds, including indigenous persons with
disabilities.”” General Comment No. 7 confirms that taangata whaikaha Maaori
voices should not be subsumed under larger or mainstream ppos, but must be
supported to participate independently and equally in decision-making processes.
Furthermore, in the period under review, the Crown did not abide by the uNCRPD
recommendations regarding taangata whaikaha Maaori, which weakened the role
of the UNCRPD in strengthening partnership between the Crown and taangata
whaikaha Maaori.

9.3 TRIBUNAL FINDINGS

The Crown has a Tiriti/ Treaty-based obligation to consult and partner genuinely
with taangata whaikaha Maaori in the design of the system and provision of ser-
vices, including the type of health and disability services delivered to them and
their whaanau, and disability-related policy, strategies and plans.

In Hautupua, we described the Maaori and the Crown relationship as one of
reciprocity and mutual benefit.”* In the Te Whaanau o Waipareira Report, the
Tribunal described te Tiriti/the Treaty partnership as ‘a relationship where one
party is not subordinate to the other” In Hauora, we said, ‘because the power
imbalance in the Maaori-Crown relationship favours the Crown, it is the
Crown’s Treaty responsibility to ensure that Maaori are not disadvantaged in that
relationship”®

The relationship between Maaori and the Crown is characterised by the duty of
good faith. As noted earlier, each Tiriti/ Treaty partner must be conditioned by the
other’s needs and the duties of mutual respect.”” This in turn involves the obliga-
tion to consult.”® In Haumaru, we found the Crown’s obligation to consult and
partner with Maaori in policy development and implementation is especially rele-
vant where Maaori expressly seek it, and where there are disparities in outcomes.””
In the context of this inquiry, the Crown has a heightened Tiriti/ Treaty duty to

172. United Nations Committee on the Rights of Persons with Disabilities, ‘General Comment
No7 (2018), p4

173. Ibid, p18

174. Waitangi Tribunal, Hautupua: Te Aka Whai Ora (Maaori Health Authority) Priority Report,
Part 1 - Pre-publication Version (Wellington: Waitangi Tribunal, 2024), p 20

175. Waitangi Tribunal, Te Whaanau o Waipareira Report (Wellington: GP Publications, 1998),
p28

176. Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes
Kaupapa Inquiry (Lower Hutt: Legislation Direct, 2023), p28

177. Waitangi Tribunal, The Napier Hospital and Health Services Report (Wellington: Legislation
Direct, 2001), p 66

178. Waitangi Tribunal, Report of the Waitangi Tribunal on Claims concerning the Allocation of
Radio Frequencies (Wellington: GP Publications, 1990), p 42

179. Waitangi Tribunal, Haumaru: The covip-19 Priority Report (Lower Hutt: Legislation Direct,
2023), p 42

227



03 HAUWHAIKAHA

protect taangata whaikaha Maaori health and wellbeing and reduce adverse health
disparities with non-Maaori through the development and implementation of dis-
ability policy.

The Crown has historically failed to partner with taangata whaikaha Maaori in
the design of the disability system, including the services that are available to them,
and the formulation of disability-related policy, strategies and action plans. In the
current iteration of the health and disability system, the Crown needs to ensure it
does not repeat the mistakes of the past. The Crown has not adequately provided
for taangata whaikaha Maaori to be a formal part of the design of the disability
system, nor are there adequate provisions for taangaata whaikaha Maaori to be
part of decision-making in advisory boards and governance structures, in breach
of the principle of partnership.

In Ko Aotearoa Teenei, the Tribunal stated Maaori should be actively involved
in policy decision-making in matters affecting their communities. The Tribunal
endorsed a Tiriti/ Treaty partnership in which the Crown provides ‘logistical and
financial support’ and the Maaori Tiriti/ Treaty partner ‘exercises decision-making
responsibility’® Due to greater resources and its statutory mandate, the Crown
will almost always be the more powerful Tiriti/ Treaty partner.” The Tribunal
stated formal partnership mechanisms or entities were required for responsible
power-sharing across multiple policy sectors and statutory regimes and made
specific recommendations for partnership to be formalised in law and policy."*

While we are encouraged by the aspirations of Ms Tesoriero to partner with
taangata whaikaha Maaori to transform the disability system for improved out-
comes, it is untenable that the Crown duty to partner with Maaori depends on
the good will of Government officials. Further work is required within Whaikaha
to ensure Crown Tiriti/ Treaty obligations are met. Until these partnership aspir-
ations are formally entrenched in the entire system, including Whaikaha’s import-
ant role, there remains a risk that the ways in which Whaikaha engage with, and
represent the needs of taangata whaikaha Maaori, will not be culturally appropri-
ate. As discussed earlier, it remains uncertain how embedded the representative
spaces outlined by Ms Tesoriero are within the Whaikaha systems as we received
little evidence on this.

To bring visibility to the interests of taangata whaikaha Maaori, legislative and
policy mechanisms must be put in place to specify the presence and priority of
taangata whaikaha Maaori at all levels of decision-making. We also reiterate the
need to appropriately and adequately support taangata whaikaha Maaori (includ-
ing, but not limited to, financially) to be able to engage in these representative
advisory boards and governance structures.

180. Waitangi Tribunal, Ko Aotearoa Teenei: A Report into Claims concerning New Zealand Law
and Policy Affecting Maaori Culture and Identity, Te Taumata Tuarua, 2 vols (Wellington: Legislation
Direct, 2011), vol 2, p 559; Waitangi Tribunal, Hauora, p 29

181. Waitangi Tribunal, Ko Aotearoa Teenei, vol 2, p706

182. Ibid, pp706-713
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CHAPTER 10

DISABILITY WORKFORCE, TRAINING AND EMPLOYMENT

As we have discussed in previous chapters, having access to culturally competent
disability services is critical for taangata whaikaha Maaori health and wellbeing.
Inadequate Maaori representation in the disability workforce may cause taangata
whaikaha Maaori to disengage with the health and disability system and forgo
services which they need. It also makes maintaining cultural competency more
difficult and results in poorer experiences and outcomes for taangata whaikaha
Maaori. Cultural competency in the disability workforce relates to the need for
an intersectional understanding of disability in Aotearoa New Zealand, because
many taangata whaikaha Maaori identify as Maaori first."

The disability workforce refers to all staff including disabled people and
taangata whaikaha Maaori, and non-disabled staff, employed in various aspects
of the disability system that deliver services to taangata whaikaha Maaori (and
disabled people), such as disability services, mainstream health services, paid car-
ers, assessment staff and staff from Government agencies relevant to disabilities.”
We also include kaiako in our discussion, as they deliver education to tamariki
whaikaha Maaori. This chapter considers whether the training and professional
development of the disability workforce is Tiriti/ Treaty compliant.

Claimants raised concerns with the training and professional development
opportunities available to the disability workforce, including the representation of
Maaori and taangata whaikaha Maaori, the disability and cultural competency of
the workforce, and support for whaanau. In their submissions, claimants allege
that actions and omissions by the Crown have led to a disability workforce that
does not adequately meet the needs of taangata whaikaha Maaori and breaches te
Tiriti/ the Treaty.’ The Crown accepted that Maaori and taangata whaikaha Maaori
are under-represented in the workforce and outlined initiatives to improve this
and training and development opportunities, including employment opportun-
ities for taangata whaikaha Maaori.

In this chapter, we first discuss whether the Crown’s support for the Maaori
disability workforce is adequate. Then, we consider employment opportunities for
taangata whaikaha Maaori, before concluding with our findings.

1. Document 126, p 606, from “Disability Data from a Te Ao Maaori Lens: Meeting Minutes”:
‘Many “disabled Maaori” do not identify as “disabled” as per its ordinary definition, and instead
identify as Maaori first. See also submission 3.3.114, pp 7-8.

2. See doc 129(a) for the Crown’s breakdown of health and disability workforce categories.

3. See, for example, submission 3.3.118, pp 315-316; submission 3.3.137, p 37.
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10.1
The training and professional development of trilingual interpreters is discussed
in section 14.2. The development of Kaupapa Maaori organisations, as it relates to
workforce development, is addressed in section 7.1.

10.1 Is THE CROWN’S SUPPORT FOR THE MAAORI DisABILITY WORKFORCE
ADEQUATE?

In this section, we assess support for the Maaori workforce to provide health
and disability services to taangata whaikaha Maaori. In doing so, we address: 1)
Maaori representation in the disability workforce; 2) the disability and cultural
competency of the workforce and training provided; and 3) support to whaanau,
including whaanau carers.

10.1.1 Is there sufficient Maaori representation in the disability workforce?

(1) Claimant positions

Claimants submitted that Maaori are under-represented in the disability work-
force which impacts the care delivered to taangata whaikaha Maaori.* Claimants
noted that this is pronounced in rural areas, given the smaller workforce and lack
of facilities.” Relatedly, claimants submitted that taangata whaikaha Maaori are
under-represented in the disability workforce. This is discussed below in section
10.2 on the employment opportunities for taangata whaikaha Maaori.

Claimants further commented that adequate Maaori representation is criti-
cal for taangata whaikaha Maaori as Maaori are more likely to deliver culturally
appropriate care. Therefore, the lack of representation undermines the care they
receive.’ Inadequate Maaori representation also makes maintaining cultural
competency more difficult and thus results in poorer experiences and outcomes
for taangata whaikaha Maaori. This may cause them to refuse to engage with the
health and disability system.” Accordingly, claimants argued that Maaori prefer to
be treated by Maaori staft as the care they receive is culturally competent and leads
to improved health outcomes.® Astor Toia, facilitator of Te Manawaroa Resilience
Programme at Ngaati Hine Health Trust and witness for the Ngaati Hine Lands,
Forests and Resources Claim, summarised the connection between Maaori
representation in the disability workforce and improved health outcomes: ‘It is
inappropriate to treat Maaori in the same way you would other New Zealanders
and expect adequate outcomes. My family and our experiences are proof that does
not work. But Maaori are capable and have tools that others do not.”

In response to poor representation, claimants submitted that the Maaori
workforce must be increased.”” The Health Services and Outcomes (Ngai Tai,

. See, for example, submission 3.3.114, pp 21-22; doc K18, p15; doc E3, p6.
. Document F20, p5; see also doc 116, p12

. See, for example, submission 3.3.114, p10.

. Submission 3.3.114, p 21; submission 3.3.132, p17

. See, for example, doc K1, p 6; submission 3.3.117, p5.

. Document F10, p16

10. Submission 3.3.118, p271; doc 116, p18; submission 3.3.114, pp 21-22

O o OV A
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Ririwhenua) Claim, as an interested party, argued that representation requires
‘more than simply matching the Maaori workforce to the general Maaori popu-
lation’ but to match need as Maaori have disproportionate disability rates.” They
referred to a Ministry of Health report that highlighted this point:

In terms of equity, a sector workforce matched to need, rather than just to popula-
tion proportions, remains an important aim. Given the inequitable outcomes Maaori
... populations currently experience, this means a health workforce in which the pro-
portions of Maaori . . . are well above the population proportions of these groups,
across all levels of the workforce.”

Claimants commented that there should be further opportunities for Maaori
and taangata whaikaha Maaori, including to students and whaanau, to get into
the health and disability workforce.” The Whirinaki Lands and Waters (Hokianga)
Claim argued that the poor representation of Maaori and taangata whaikaha
Maaori in the workforce is because of limited training and development oppor-
tunities provided to them.™

(2) The Crown’s position
The Crown accepted that Maaori are under-represented in the health and disability
workforce.” The Crown also acknowledged that while the size of the workforce has
increased, Maaori continue to be under-represented in the health and disability
workforce broadly and are ‘over-represented in lower paid, non-regulated roles."
Crown witness Robyn Shearer, then Deputy Director-General, Clinical
Community and Mental Health at the Ministry of Health, acknowledged that the
New Zealand Health Strategy 2000 identified developing the Maaori workforce as
a critical action, and that this remains so.” She also noted that in 2001, the Health
Workforce Advisory Committee considered that the Maaori workforce needed
expanding to protect Maaori health outcomes and ensure equity in participa-
tion.”® Again, in 2008, Rauringa Raupa: Recruitment and Retention of Maaori in
the Health and Disability Workforce, a report for the Ministry of Health, found
major and enduring under-representation of Maaori in the health and disability
workforce’”® Ms Shearer further referred to a suite of surveys and studies that
measured the health and disability workforce from 2001 to 2022. These show that
Maaori have been repeatedly and consistently under-represented in the health

11. Submission 3.3.114, pp9, 21

12. Ibid, p9

13. See, for example, doc G6, p 8; submission 3.3.115, p10; submission 3.3.162, p 6.
14. Submission 3.3.162, p6

15. Document 129(h), p23

16. Document L29, p7

17. Ibid, p18

18. Ibid, p13

19. Ibid
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and disability workforce overall and for specific sections of the workforce.” For
example, a 2017 profile of the Maaori health workforce found despite being 15 per
cent of the population (723,500), Maaori accounted for 8.5 per cent (13,589) of the
health workforce.” It also found that Maaori accounted for 6.6 per cent of the total
DpHB workforce.”

Ms Shearer also referred to the New Zealand Medical Council Workforce
Survey (2022), which found that while the proportion of Maaori doctors had dou-
bled since 2000 from 2.3 per cent to 4.6 per cent, Maaori then totalled 16.5 per cent
of the population. It concluded that ‘there is still much work needed to achieve a
Maaori medical workforce proportionate to [the] population’” Similarly, the New
Zealand Council of Nurses biennial survey from 2018-2019 found that 8 per cent
of the total nursing workforce identified as Maaori.”*

The Crown outlined actions it has taken to improve Maaori representation.
It established committees and groups to address health workforce issues. For
example, the Health Workforce Advisory Committee was first established in 2000
under the then New Zealand Public Health and Disability Act 2000 to advise
the Minister of Health on issues related to the health workforce.” The Health
Workforce Advisory Board was established in 2019 to advise and report to the
Minister of Health on the health workforce, including planning, issues and risks.
Ms Shearer highlighted that the Board’s Terms of Reference included ‘[e]nabling
greater participation of Maaori in the health workforce and partnering with
Maaori to better understand the needs and aspirations of the Maaori workforce”
However, she acknowledged that the Board was primarily focused on the covip-
19 response and health reforms.” There is currently no health workforce advisory
committee in place to support the Minister of Health regarding strategic oversight
and to support the national workforce.**

The Crown has established strategies and plans targeted at improving the
Maaori health and disability workforce. Raranga Tupuake: The Maaori Health
Workforce Development Plan (2006) sought to support workforce development
over the following 10 to1s years, increase the number and skills of the Maaori
workforce, and ensure equitable access to training opportunities.” He Korowai
Oranga, released in 2002 and revised in 2014, ‘anchors the health and disability
sector’s work towards improving Maaori health outcomes, supporting whaanau

530

ora and reducing inequalities’™ Maaori health action plans have been developed to

20. Ibid, pp10-16

21. Ibid, pp14-15

22. Ibid, p15

23. Ibid, p16

24. Ibid, p15

25. Ibid, p18

26. Ibid, p19

27. Ibid, pp19-20

28. Document L29(h), p6
29. Document L29, p25
30. Ibid
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implement this strategy, most recently Whakamaua.” We did not receive evidence
of whether these aims have been achieved or whether the Crown is monitoring or
reporting on these plans.

The Crown provided information as to the proportion of Maaori in certain
Crown ministries to reflect the improvements it has made. For example, at Ara
Poutama Aotearoa, as of 26 March 2024, 14.7 per cent of its health services staff
identified as Maaori, increasing from 10 per cent in April 2020. Eight per cent
of its psychologists identify as Maaori, increasing from 5.8 per cent in June 2017.
However, they could not determine figures for contracted staff within this total.”
Dr Ryan commented that Ara Poutama Aotearoa was working to improve the
recruitment and retention of Maaori staff and had established initiatives to sup-
port this, such as emphasising the importance of te a0 Maaori and commitment to
cultural inclusivity in job advertisements.”

(3) Tribunal analysis

The Crown accepts that Maaori are under-represented in the health and disability
workforce with this well-established in evidence, including by Dr King’s research
report and the Health and Disability System Review.** The evidence shows that
taangata whaikaha Maaori prefer care from Maaori workers, due to their cultural
competency which results in a more appropriate standard of care. The Crown
has developed a series of initiatives to improve the representation of Maaori in
the health and disability workforce, but they have not significantly improved the
proportion of Maaori in this workforce. This impacts the quality of care delivered
to taangata whaikaha Maaori as evidenced by the experiences of claimants.

The connection between care and representation is supported by Dr King’s
report. She referred to a study that observed that taangata whaikaha Maaori were
most comfortable being cared for by Maaori staff who understood te a0 Maaori
and te reo Maaori.” In spite of this, Maaori are not adequately represented in the
health and disability workforce.*

The need to improve representation in the workforce was also made by the
Health and Disability System Review. The review observed that the ‘workforce [is]
the backbone of the systemy’ and considered that ‘[a] diverse and representative
health workforce is critical to deliver equitable health services that improve health
outcomes.” It noted, ‘[tJhe workforce should reflect the community it is serving,
and all parts of the system should be accountable for implementing specific Maaori
... and disabled workforce strategies.”® The review acknowledged that doing so,
including increasing the number of Maaori in roles at all levels, would ‘take time

31. Ibid

32. Document L9(k), p4

33. Ibid, ps

34. See, for example, doc B22, pp 307-308, 347-348; doc 6.2.18, p195.
35. Document B22, pp165-166

36. Ibid, pp307-308, 347-348

37. Document 6.2.18, p181

38. Ibid, p204
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and considerable effort and investment.” Moreover, the review reported that ‘[a]ll
parts of the system should be encouraged to become disability confident, drawing
disabled people into a variety of roles and supporting them to thrive*’

The review further considered that work to increase Maaori staff was often
piecemeal and not linked to a broader national plan. Accordingly, the review con-
sidered that developing and implementing the Maaori Workforce Plan was key to
addressing under-representation.” This plan was to be developed by Te Aka Whai
Ora,” which has since been disestablished. The review also identified actions to
improve recruitment, retention and development of Maaori staff, including con-
templating targets for employing Maaori staff, reviewing recruitment policies for
bias and ensuring that they value cultural and other skills Maaori possess, and
mentoring and leadership training for Maaori.”

We acknowledge the Crown’s initiatives to improve the proportion of Maaori
in the health and disability workforce. This under-representation has been a long-
standing concern. The Crown has been aware of the extent of this concern since at
least 2001 through the NzDs. Taangata whaikaha Maaori suffer the consequences
of an under-representative and culturally inadequate workforce. Maaori represen-
tation must improve.

10.1.2 Does the Crown provide sufficient workforce training and professional
development?

In this section, we discuss the training and professional development of the
health and disability workforce, including their disability awareness and cultural
competency. We also discuss NAsc assessors’ cultural competency and training for
kaiako of tamariki whaikaha Maaori. We conclude with our analysis. We discuss
the cultural competency of services in section 8.1.3 on service availability.

(1) Claimant positions
Claimants submitted the disability workforce staff are not adequately trained, do
not understand Maaori perspectives and disabilities, and thus are not disability
competent and culturally competent.** They submitted that there is insufficient
mandated training to ensure the disability workforce delivers culturally appropri-
ate services and understands their disabilities and lived experience, including the
workforce of a number of Crown agencies.”

Regarding disability responsiveness, claimants submitted that the health and
disability workforce often does not understand their needs or disabilities, provid-
ing numerous examples of poor care that they either received or observed.* For

39. Ibid, p181

40. Ibid

41. Ibid, p196

42. Ibid

43. Ibid

44. See, for example, submission 3.3.131, pp 32, 39, 46; submission 3.3.134, p14; doc J23, p7.
45. Submission 3.3.130, p14; submission 3.3.131, p 41

46. See, for example, doc F10, pp14-15; doc K2, p 4; doc F21, p [5].

234



D1sABILITY WORKFORCE, TRAINING AND EMPLOYMENT o2
example, claimant witness Ms Warren recalled that when applying for msp’s Child
Disability Allowance for her son, she had to explain multiple times what taki-
waatanga (autism spectrum disorder) was and why they needed financial support,
suggested that this reflected a lack of training.”

Claimants submitted that the disability workforce is not culturally competent.**
We heard that staff do not adequately understand tikanga or te ao Maaori, which
is critical in areas with high Maaori populations, such as the Far North.* For
example, Ms Toia raised that staff have no real understanding of whaanau in te
ao Maaori, recalling that, when entrusted by whaanau to be responsible for her
cousin with schizophrenia, she was not considered a close enough relative to
get information for his care, despite cousins being as close as siblings in te ao
Maaori.”> Dr Maia Tapsell commented in support of the Health Services and
Outcomes (Raukawa-Tait) Claim (Wai 3216) that ‘Maaori should not have to leave
their culture at the door’ and doing so is likely to affect the care they receive and
their quality of life.”

A group of claimants raised that while the concept of cultural safety emerged 30
years ago, there is inadequate evidence to show it commonly occurs in reality.” In
their view, while nurses are to be both culturally and clinically competent, clinical
competency repeatedly takes priority.” They noted that though nurses complete
ongoing development to maintain their clinical competency, they are assumed
to be culturally competent by attending a workshop within the past five years,
regardless of practice.”* Accordingly, claimants do not feel there is a real commit-
ment to understanding and incorporating Maaori concepts. Ms Toia commented:
T see the Reo Maaori signs on the walls and in my experience, they are only ever
signs. There is no action behind them and there is little or no regard from the
doctors about what those signs mean’”

Ms Toia further explained what this competency should look like:

It even goes further than having a cultural understanding, there needs to be an
understanding about our way of life and how we live, understanding what living in a
place like Matawaia means for kaumatua and kuia who have to travel to Whangaarei
to support their mokopuna in hospital.56

47. Document F6, p 6. Note this witness prefers the term ‘takiwaatanga‘ over ‘autism spectrum
disorder’.

48. See, for example, doc E3, p 6; submission 3.3.121, pp 52, 70; submission 3.3.131, pp 32, 39; sub-
mission 3.3.132, p15; submission 3.3.134, p14; submission 3.3.135, p 4.

49. See, for example, doc K17, p5.

50. Document F10, pp 6-7

51. Submission 3.3.115, p 6

52. Claimants for the Racism against Maaori Claim (Wai 2494); Maaori Nurses Claim; and Mental
Health Services (Campbell) Claim (Wai 2728): submission 3.3.132, p15.

53. Submission 3.3.132, p16

54. Ibid

55. Document F10, p14

56. Ibid, p15

235



o2 HAUWHAIKAHA

This lack of cultural competency disadvantages taangata whaikaha Maaori
and their ability to access culturally appropriate services.” We heard that cultural
competency is critical as negative experiences lead to taangata whaikaha Maaori
being reluctant to seek care, leading to poorer health outcomes.” To this point,
the Ngaati Kaapoo (Tibble) Claim submitted that ‘taangata whaikaha Maaori
and their whaanau respond best to services that operate within a Maaori cultural
context.* Moreover, many whaanau do not feel comfortable engaging or working
with Paakehaa organisations given their lack of competency, which is caused by
the low numbers of taangata whaikaha Maaori in the sector.” This lack of compe-
tency also creates delays in receiving care. Claimant Annette Hale, whose partner
Jim had mobility issues, preferred to be treated by a Maaori doctor, often having to
wait weeks to see his preferred doctor. Ms Hale submitted that delays could have
been avoided if more staff were culturally competent.”

Claimants submitted that staff working in the health and disability sector should
be required to undergo cultural competency training, particularly to prevent rac-
ism, discrimination and bias against Maaori.” Sharon Campbell, whose son has
Down syndrome, commented: ‘[t]he cultural intelligence across the health system
is inept, there is very little resourcing and support to educate health professionals
.. . to address entrenched racism’.® Claimants argued for training to be improved
and a required level of cultural competence imposed.**

Claimants commented they have had to train staff themselves because staft
lack the relevant knowledge.” For example, claimant Ms Washbrook, whose son
Anthony had spina bifida, explained that she and her whaanau had to teach nurses
at Rawene Hospital (their regular hospital) to use required medical equipment
while in hospital. This was despite these nurses previously having the opportun-
ity to train at Whangaarei Hospital while Anthony was there receiving care.
Furthermore, Ms Washbrook and their whaanau were required to train caregivers
and community nurses when providing off-site care for Anthony.”

Relatedly, we heard that Maaori staff are often relied on for cultural competency
guidance, in lieu of formal initiatives. For example, claimant witness Pepper
Hudson, Health Care Assistant at Golden Pond Private Hospital in Whakataane,
for the Ngai Tamahaua Hapuu Claim found that she ‘informally became

57. Claimants for the Waimiha River Eel Fisheries (King Country) Claim; Land Alienation and
Wards of the State (Harris) Claim; Ngaati Tara (Gabel) Claim; Te Mahurehure (Egen) Lands Claim;
Housing (Wikotu) Claim; and Disability and Rehabilitation Support Services (Kingi) Claim: submis-
sion 3.3.118, p217.

58. See, for example, submission 3.3.134, p14; doc ¥4, pp 6, 8.

59. Submission 3.3.113, p102

60. Document 19, p16; submission 3.3.113, p 99

61. Document K1, p6

62. Submission 3.3.112, p11; submission 3.3.134, p17; see also submission 3.3.115, pp 3-4, 10

63. Document K14, p9

64. Document F1o0, p15

65. See, for example, doc c14, pp18-19; doc J17, pp 21-22.

66. Document C14, pp18-19

67. Ibid, p19
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something of a cultural advisor to other staff within the organisation, contributing
to the development of Golden Pond Hospital's Maaori tikanga policy.”® She did so
voluntarily to support Maaori patients.”

A group of claimants submitted that NAsc assessors are not culturally compe-
tent.”® Assessors are required to ‘have a “basic understanding of Maaori cultural
values and beliefs” and, that they must either have cultural competencies or sup-
port from cultural experts and resources.”” These claimants argued that staff can
therefore outsource cultural competency and there is no requirement to upskill
assessors.”” Accordingly, ‘the Nasc model does not have adequate cultural com-
petency requirements, resulting in services that do not meet the needs of taangata
whaikaha or their whaanauw’”® Within this group, claimant Mr Gabel commented
that ‘needs assessors are often unable to understand the social group they are
assessing), meaning ‘their idea of what a whaanau needs is very different from what
a family needs’”* Consequently, a person’s needs are not accurately identified.”

Whaanau of tamariki whaikaha Maaori have encountered kaiako ill-equipped
to educate their tamariki and address their needs. Witness Darcelle Bell-Ataata,
for example, stated ‘I feel sometimes teachers (not all) have expectations of our
children like they are normal children. But they are not”® Ms Warren, whose
child has autism spectrum disorder and is a kaiako based in Kaikohe, noted that
kaiako want to improve their understanding of autism spectrum disorder, but
there are no local courses available for rural kaiako and travelling to available
courses is difficult, requiring taking time off. This stifles their ability to develop
the awareness they need.”” Moreover, available training is not relevant and lacks
cultural diversity, being only from a Western perspective.”® In her view, the lack
of professional development for kaiako impacts their treatment of tamariki with
autism spectrum disorder, leading to misunderstandings of how to manage these
tamariki and causing them to ‘get put into the “too hard basket” or are labelled as
being defiant because kaiako do not know how to encourage or include them in
learning activities)”
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70. Claimants for the Waimiha River Eel Fisheries (King Country) Claim; Land Alienation and
Wards of the State (Harris) Claim; Ngaati Tara (Gabel) Claim; Te Mahurehure (Egen) Lands Claim;
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sion 3.3.118, p206; transcript 4.1.25, p158.
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(2) The Crown’s position
The Crown agreed that the disability workforce must be properly trained to obtain
culturally appropriate skills meet the needs of taangata whaikaha Maaori.** The
Crown accepted that cultural competency training is an important element for
a culturally competent workforce.” Ms Tesoriero and Dr Sarfati jointly acknow-
ledged that an important aspect of the transformation of the disability system
includes ‘having a skilled and culturally capable workforce’*> Ms Shearer com-
mented that ‘[i]nconsistent cultural and disability competency is limiting the
ability of the workforce to meet the needs of Maaori . . . [and] disabled peoples.*

The Crown submitted that there are many training opportunities across agencies
in the health and disability ecosystem, including programmes to improve cultural
competency, but accepted improvements were needed. The Crown acknowledged
there were ‘major challenges facing the health and disability workforce, which
included staffing shortages, poor workforce wellbeing, lack of cultural represen-
tation, inconsistent cultural and disability competencies, and poor workforce
distribution.™

The Crown cited plans and strategies to build the workforce capacity. The stra-
tegic priorities in Pae Tuu include, to ‘grow the Maaori health workforce’ and to
‘enable culturally safe, whaanau-centred and preventative primary health care.”
The Provisional Health of Disabled Persons Strategy seeks to achieve equity in
health outcomes for disabled people over 10 years. In doing so, it aims to improve
the capacity and capability of the health workforce so that disabled people and
their whaanau have their needs met.*® Whaaia Te Ao Maarama includes aspir-
ations around cultural competency, so that disability support services are respon-
sive to te a0 Maaori.” This includes a commitment by the Ministry of Health to
‘grow Maaori capacity and capability, including cultural competency, within
the Ministry’s Disability Support Services group.™ It also suggests that taangata
whaikaha Maaori and their whaanau ‘be involved in designing and delivering
cultural responsiveness training to providers.® Relatedly, it suggests that dis-
ability providers and other organisations contract taangata whaikaha Maaori to
co-design Maaori cultural and disability training; ensure the workforce completes
cultural competency training; and ‘invest in staff training for te ao Maaori cultural
competency and disability responsiveness.”” However, we were not provided with
any evidence to show the Crown’s progress in achieving these aspirations.

80. Submission 3.3.138(a), p 47
81. Ibid, pp 47-48
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The Crown outlined the training provided to its workforce. For example, in
Whaaia Te Ao Maarama, it was noted that 97 per cent of staff working in the
Ministry of Health’s Disability Support Services completed its ‘Responsiveness to
Maaori’ modules online.” Dr Ryan outlined efforts undertaken at Ara Poutama
Aotearoa. She submitted that to improve the experiences of those with mental
and/or intellectual disabilities, a new training module on disability awareness
was established for its frontline nursing staft, which included taangata whaikaha
Maaori perspectives and promoting societal inclusion of disabilities.”” In August
2022, a new disability awareness training module was added to the orientation for
all of their frontline registered and enrolled nurses.” She explained Ara Poutama
Aotearoa was undertaking a programme to increase disability awareness training
provided to staff at all levels, noting ‘[i]t is vital that all staff have access to the
necessary skills and knowledge to work with neurodivergent or disabled people
effectively”* Dr Ryan also referred to its Mental Health 101 workshop so that staff
can identify and respond to people having mental distress, which is part of the ini-
tial training completed by new custodial staff.” She acknowledged that while they
had made notable progress on improving its health and disability services, includ-
ing for taangata whaikaha Maaori, further work was needed.”® Other voluntary
training opportunities are provided to staff, such as: ‘Fill the Basket of Knowledge’
sessions to build tikanga knowledge, external training on engaging with Maaori,
and external te reo Maaori training.”

The Ara Poutama Aotearoa Disability Action Plan (2023-27) expresses a com-
mitment to improving staft disability awareness and support for taangata whai-
kaha Maaori and disabled people.”® The plan identifies priority actions to achieve
the aspirations of and reduce barriers faced by taangata whaikaha Maaori.”
Accordingly, the plan’s short-term actions (to be completed between 2024 and
2027) include disability awareness training as part of the compulsory induction
training completed by all new frontline staft and regular refresher training for
existing staff.”*® Ara Poutama Aotearoa has also developed Te Matariki o Te Oranga,
a programme to improve the responsiveness of its health services and meet the
needs of Maaori, including taangata whaikaha Maaori, who are over-represented
in the prison population.” In response to these planned improvements and com-
mitments in the Disability Action Plan, a group of claimants expressed the doubt

91. Ibid, p7

92. Document Lg, p10
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94. Ibid, p19
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101. Document L9, p11

239



o2 HAUWHAIKAHA
they would be achieved, given recent announcements to restructure Ara Poutama
Aotearoa.””

For msp, Ms Dickinson explained that training is in place for Msp staft but
acknowledged that training ‘hasn’t been particularly good” and rushed in recent
years, particularly as they have had an increase of 2,000 frontline staff.” She
acknowledged MsD needed to improve its cultural competency.* She noted that
its te ao Maaori training modules are not included in the compulsory training
required for frontline staff, however, some tikanga, te Tiriti/the Treaty, and te
ao Maaori are covered in the frontline staff induction programme.’” She further
acknowledged that these training programmes are quite extensive (its Te Rito
optional training being 15 modules), which means they have to be balanced
against their ordinary workload. However, she accepted that MsD could improve
staff development and capability by making some training programmes compul-
sory.”® Sarah Palmer, Policy Manager of Disability Policy at MsD, outlined that of
the three aims MSD seeks to achieve by 2027, one is to provide ‘an uplifting envir-
onment for all Maaori staft, whereby ‘Maaori staft are recruited and enabled to
grow and lead within this culturally enriching environment’’”” To realise this goal,
MsD needs to develop and encourage the practice of te a0 Maaori competency
of all staff.*® She noted that Msp held monthly Te Matapopore Maaori Values
Waananga for staff to increase understanding of Msp’s Maaori values and te ao
Maaori between September and November in 2023. Staft were expected to attend
at least one waananga.'”

Regarding kaiako, the Learning Support Action Plan 2019-2025 is the Crown’s
primary plan for supporting learners with disabilities. One of its main goals is to
‘build teachers’ capabilities to meet diverse learning needs.” Sean Teddy, then
Hautuu Deputy Secretary Te Pae Aronui Operations and Insights at the Ministry
of Education, acknowledged culturally competent teaching workforce is criti-
cal for learners’ education.” However, he noted that there is a lack of culturally
qualified professionals with learning support expertise and culturally appropriate
programmes across the education system, affecting supports available to Maaori
learners, especially those needing learning support.”” He noted professional
learning and development opportunities are available to kaiako to improve the
responsiveness of and equity in the education system." For example, the Ministry

102. Claimants for the Racism against Maaori Claim; Maaori Nurses Claim; and Mental Health
Services (Campbell) Claim: submission 3.3.132, p14.

103. Transcript 4.1.26, p340
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supports initiatives for Maaori and by Maaori, such as Huakina Mai, a kaupapa
Maaori behaviour initiative."* He also noted that the Ministry provides resources
in both English and te reo Maaori, such as guidance and training on takiwaatanga,
the te a0 Maaori view of autism, to teachers.”” However, he acknowledged that
there is an ‘implementation problem’ in establishing support packages for
teachers.”

(3) Tribunal analysis

The evidence before us shows the importance of taangata whaikaha Maaori receiv-
ing culturally appropriate care that takes account of their disability. Failure to do
so leads to poorer health outcomes. The numerous examples of poor care received
by taangata whaikaha Maaori that we heard during the inquiry indicates that care,
and thus training, is inadequate and that it does not always address their needs
as both Maaori and disabled. Despite initiatives to improve this, progress has not
been sufficient and further change is needed.

The experiences shared during this inquiry included staff not adequately
understanding their needs as both Maaori and disabled, including aspects of te
ao Maaori, such as tikanga, and taangata whaikaha Maaori and whaanau training
staff. These experiences are supported by research. Mr Kaiwai and Dr Allport
referred to a whaanau caregiver who noted that whaanau had to tell nurses, who
lacked the necessary skills and competency, what to do.” They noted that taangata
whaikaha Maaori had negative experiences during care, particularly regarding
cultural safety and providers’ cultural competency and responsiveness."® Dr King
considered that ‘[tlhe Crown has not ensured that culturally safe care reflecting
tikanga Maaori is provided across all health and disability services.” Consistent
with the experiences of taangata whaikaha Maaori, Dr King also observed a div-
ision between cultural competency and disability training. Of the Crown agencies
she evaluated, most agencies provided some type of cultural competency, safety
or Maaori responsiveness training, including te reo Maaori, tikanga and te Tiriti
training.”® However, these agencies did not typically offer training targeted to dis-
ability responsiveness.” She identified that it was rare for Crown organisations to
cover the intersection between them, commenting: ‘There is no evidence that the
Crown has recognised the need for such training, required its provision or moni-
tored the impact of the training on Maaori with lived experience of disability."**

Dr King observed that training completion rates were not always monitored
by Crown organisations, including the Ministry of Health. Where they were

114. Ibid, p[27]

115. Transcript 4.1.26, p 423
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117. Document B23, p50
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monitored, there were stark inconsistencies across organisations. For example, 9o
per cent of Ministry of Health disability support services staff completed cultural
competency training, compared with less than one per cent of then buB medical
staff completing training on both Maaori health and disabilities.”

The Health and Disability System Review highlighted the importance of the
workforce being culturally competent and safe, including for Maaori. The review
emphasised: ‘Each person entering the workforce should either have, or quickly
gain, a base level of cultural safety and competence to work effectively with Maaori
... and refresh their capabilities continuously.** The review acknowledged:

There are some good examples of efforts to build cultural safety capability. The
Nursing Council made it a requirement in 1992 and the Medical Council of New
Zealand introduced new cultural safety standards in 2019. Progress is being made but

. 125
needs to continue.

The review considered that training needed to be improved to increase and
develop the Maaori workforce. Suggestions included flexible, low-cost, shorter
cumulative courses, rural training opportunities, upskilling kaiaawhina (non-
regulated) workforce, investing in kaupapa and maatauranga Maaori training,
and increasing education opportunities for Maaori students.”” This was despite
acknowledging a number of existing training opportunities.”” The review also
identified that demand for the disability workforce, especially in HCSS, will
increase over time due to the aging population.” Accordingly, ‘[r]etaining and
upskilling staft will be critical, as well as attracting new workers with appropri-
ate skills and ensuring that the workforce is delivering culturally responsive
services.””

It is critical that the disability workforce is competent in both te a0 Maaori and
disability needs to ensure positive health outcomes for taangata whaikaha Maaori.
From the evidence before us, the training available has not guaranteed a culturally
competent or disability aware workforce. The training opportunities outlined by
the Crown are often not compulsory and typically distinguish between cultural
competency regarding te ao Maaori and disability awareness. Thus, this does not
capture the intersection between the two, directly affecting taangata whaikaha
Maaori. Accordingly, taangata whaikaha Maaori are not guaranteed services from
both a culturally competent and disability aware workforce, compromising the
care they receive and contributes to a reluctance to seek care, as evidenced by their
experiences. The training and development system requires improvement, as the
Crown has accepted.
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10.1.3 Does the Crown provide sufficient support for whaanau, including
whaanau carers?
This section discusses whether the Crown provides adequate training and pro-
fessional development opportunities to whaanau, including whaanau carers, of
taangata whaikaha Maaori. See section 7.6 (funding) for the payment of whaanau
carers.

(1) Claimant positions

Claimants noted that whaanau, including whaanau carers, do not have sufficient
training and professional development opportunities and that they are not trained
or offered training.”® For example, Ms Hale, who cared for her husband after a
series of accidents stated: ‘After the accidents, I became Jim’s main supporter. No
one ever talked to me about carer support training . . . I had to do it all on my
own”

Witness Ms Hudson commented that whaanau carers need to be correctly
trained in how to use equipment safely to prevent injury and that training is often
not timely or does not occur at all.”* She explained that the safe moving, handling
and transferring required for someone who is immobilised or bedridden may be
difficult for whaanau carers and they are often not equipped to do this.”” These
skills are needed to prevent injuries to the whaanau carer.”* She recalled that while
she was completing a refresher safe moving and handling course, many of the
other attendees were whaanau carers who cared for immobilised whaanau.””

The Maaori Disabled Claim submitted that whaanau carers do not receive sup-
port to develop the technical competency they require as a carer, noting that the
Crown has failed to recognise or support the competencies whaanau carers need to
support their whaanau member.** Claimant witnesses Associate Professor Ingham
and Ms Jones on behalf of this claim commented that this role is undervalued and
thought to be under-skilled, when carers are not unskilled. Despite this, qualifica-
tions are generalised, rather than being targeted to particular impairments and
there are minimal professional development opportunities.”” We also heard that
parents of taangata whaikaha Maaori need culturally appropriate professional
development and training opportunities.®

The need for whaanau carers to be trained has been recognised by taangata
whaikaha Maaori.”” Whaanau have thus sought increased training to appropri-
ately care for their tangata whaikaha Maaori whaanau member. For example,

130. See, for example, submission 3.3.126, p 28.
131. Document K1, p 8; see also doc 11, p 8
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claimant witness Ms Vaoga completed an autism parenting course from provider
Triple P to better understand the needs of her son with autism spectrum disorder
and paid for two whaanau members to attend a half-day workshop to understand
his diagnosis."*’

While claimants broadly submitted that whaanau carers are not trained, there
were some instances of whaanau carers receiving training. Ms Washbrook noted
that during one of her son’s hospital stays, she was given the option to be trained by
1cu staff to enable him to be discharged to home instead of a retirement home."*
She and her brother were trained on site for three months, covering a range of
techniques."’

(2) The Crown’s position

The Crown acknowledged that ‘[t]here has been longstanding concern about the
lack of support for carers of disabled people.™* Therefore, this could include car-
ers for taangata whaikaha Maaori. The Crown did not provide information as to
the training opportunities it currently offers to or funds for whaanau, including
carers. The Crown did outline plans in place to better support the professional
development and training opportunities for whaanau carers. Ms Palmer referred
to the New Zealand Carer’s Strategy, established in 2008, and Mahi Aroha Action
Plan 2019-2023, which sits under the strategy. These aim to better support car-
ers, including safeguarding their health and wellbeing and providing training and
employment pathways for carers.** Notably, action 4.2 seeks to ‘[sJupport flexible
study, training and education opportunities’ and ‘[e]xplore ways to credit skills
and experience towards any training, qualifications and/or employment. This will
involve considering ways carers can be supported to access learning and training,
including recognising skills they developed while acting as a carer, to improve
tuture employability. Moreover, there will be opportunities to work with tertiary
education organisations to develop accessible and flexible training pathways for
carers.” This action plan expired on 31 December 2023 and has not yet been
replaced.** Ms Palmer commented that the plan ‘has not had the success we
wanted it to have, noting that ‘[t]here are many actions in there that we have not
been able to make actual progress against."”” However, she did not specify which
ones.

Ms Shearer referred to the Kaiaawhina Workforce Plan 2020-2025, an update
of the previous 2015-2020 plan, overseen by the Ministry of Health and Toituu
te Waiora (Community, Health, Education and Social Services Workforce
Development Council) which addresses career development, developing
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transferable skills and creating career pathways for the kaiaawhina (non-regulated)
workforce.'** We were not presented with evidence as to the progress of this plan
and how training for whaanau carers has improved.

(3) Tribunal analysis

We have limited information as to what training is available to whaanau, including
carers, for taangata whaikaha Maaori. The Crown has not provided adequate evi-
dence to show how training and development opportunities for whaanau, includ-
ing whaanau carers, has been addressed or improved. The information we have
is drawn from the experiences of whaanau of taangata whaikaha Maaori, which
indicates that whaanau carers do not have sufficient training and development
opportunities, with most not being trained or given information as to how to care
for their whaanau member.

While we heard some instances of training being available to whaanau carers,
the whaanau carers in this inquiry are more often not trained and unsupported,
impacting their own wellbeing and that of their taangata whaikaha Maaori
whaanau members. Furthermore, the training opportunities realised are often the
initiative of the whaanau member, rather than being offered as part of the health
support for their tangata whaikaha Maaori whaanau member. However, we note
that Ms Washbrook was offered training by hospital staff.

The primary response by the Crown has been the establishment of the Mahi
Aroha Action Plan, which includes goals related to training pathways and employ-
ment for carers. While this plan established goals for whaanau carers, including
their training and professional development, these goals are targeted at getting the
carer into employment and do not focus on training and professional develop-
ment for carers.

We observe that Whaaia Te Ao Maarama intended that, among other things,
whaanau (along with iwi and hapuu) ‘are informed about and responsive to dis-
ability and disability issues through training and education, training incentives
and resources that taangata whaikaha are involved in co-designing and leading’'¥’
Whaaia Te Ao Maarama reported that Maaori carers attended new training
sessions and have learning and wellbeing resources to support their caring.”
However, we have not been provided with detail as to this training, evidence as to
the progress made or whether its aims have been achieved.

It is important that whaanau and carers are adequately trained for the health
and safety of themselves and whaanau they are caring for. Training for whaanau
carers is particularly necessary for taangata whaikaha Maaori because, as we have
heard, they often prefer to receive care from within their whaanau. The evidence
presented from whaanau carers shows that many are not trained or supported to
care for taangata whaikaha Maaori.
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10.1.4 Are there sufficient employment opportunities for taangata whaikaha
Maaori?

In this section, we consider whether there are sufficient employment opportun-
ities available to taangata whaikaha Maaori, including in the provision of health
and disability services. We also consider whether the Crown has taken appropriate
steps to meet the goal in Whaaia Te Ao Maarama, that taangata whaikaha Maaori
‘have greater opportunities for employment and engagement with their local com-
munity, as was outlined in the statement of issues. We discuss this plan itself in
more detail in section 3.5.3 on the disability system.

(1) Claimant positions

Claimants argued that there are limited employment opportunities for taangata
whaikaha Maaori, both within and outside the health and disability system, and
that they are limited in the types of employment that they can enter due to the
stigma they, along with other disabled people, endure.” Claimants noted that this
has led to taangata whaikaha Maaori having lower levels of employment, impact-
ing their health outcomes.” We heard that taangata whaikaha Maaori cannot pur-
sue the careers they want.” Accordingly, the whaikaha Maaori workforce needs
further development to support the career pathways available, including being
kaupapa Maaori researchers.”

Claimants also submitted that taangata whaikaha Maaori are under-represented
in the health and disability workforce.” The National Hauora Coalition and All
Maaori Claim submitted that ‘[tJaangata whaikaha Maaori are not partnered
with in the provision of services. Too often they are viewed as consumers,
rather than empowered to be part of the workforce themselves.*® Accordingly,
taangata whaikaha Maaori ‘should be empowered and encouraged to participate
in the workforce’™ Similarly, the Ngaati Kaapoo (Tibble) Claim submitted that
Kaapoo Maaori have not been sufficiently involved in the design and develop-
ment of training programmes to support them transitioning into the workforce.”*
Furthermore, this under-representation compromises the health and disability
system because

[t]he lack of taangata whaikaha Maaori representation in the disability workforce
means that they are further removed from the design, establishment, management
and implementation of health and disability policies and services. It also reduces the
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adequacy and effectiveness of the services by limiting the level of cultural competency
within the health and disability sector.””

To this point, the Maaori Disabled Claim submitted that the Health Practitioners
Competence Assurance Act 2003 prevents taangata whaikaha Maaori from prac-
ticing as health practitioners, creating barriers for taangata whaikaha Maaori (and
disabled) medical students.”®” They submitted that this impacts on the diversity
and inclusion of the health and disability workforce and a workforce that, there-
fore, cannot meet the needs of taangata whaikaha Maaori.'” The Act allows the
reporting of health practitioners who are impaired as a result of their mental
or physical condition to the authority responsible for the relevant profession."*
Associate Professor Ingham and Ms Jones, on behalf of the mentioned claim,
commented that while this was intended to prevent people impaired because of
drugs or alcohol from practicing, the reporting mechanism has been interpreted
and applied to prevent taangata whaikaha Maaori, and others with lived experi-
ence of disability from practicing, regardless of the nature or extent of impair-
ment.'® Furthermore, this affects the training and education available to taangata
whaikaha Maaori, resulting in medical schools not training those they regard as
impaired at all, instead of supporting them through accommodations they may
need when being trained.* They considered that this structural discrimination
prevents taangata whaikaha Maaori being represented within the health and
disability workforce.'” Accordingly, Associate Professor Ingham and Ms Jones
concluded: ‘It is not surprising there are almost no Taangata Whaikaha Maaori
within the health profession.**

Claimants raised that the lack of resourcing and accommodations for taangata
whaikaha Maaori to support them while employed impacts on the employment
opportunities available and is a particular barrier to employing taangata whaikaha
Maaori. The late Mr Tibble, founding member of Kaapoo Maaori Aotearoa and
Kaapoo Maaori, on behalf of the Ngaati Kaapoo (Tibble) Claim, submitted that
there are few jobs available for taangata whaikaha Maaori and that they face dis-
crimination when seeking employment. He explained that for Kaapoo Maaori
to gain employment they must prove their value to a sighted person, when, in
reality, many jobs can be done by Kaapoo Maaori with minor modifications.”
Mr Tibble commented that it is difficult for Kaapoo Maaori to obtain meaningful

159. Ibid, p152

160. Submission 3.3.120, pp36-37

161. Ibido, p37

162. Document j23, p10; see also the Health Practitioners Competence Assurance Act 2003, s 45
163. Document j23, p10

164. Ibid

165. Ibid, p12

166. Ibid

167. Document 13, p21
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employment due to the discrimination they face and are not considered during
employment processes. He also noted that those with qualifications struggle to get
ajob.*”

The Ngaati Kaapoo (Tibble) Claim further submitted that discrimination
against taangata whaikaha Maaori is perpetuated by Crown service contracts,
noting that Kaapoo Maaori Aotearoa’s service contracts do not include reasonable
accommodations for taangata whaikaha Maaori to equitably perform their roles
compared to those who are able-bodied.*® For example, Kaapoo Maaori Aotearoa
employed two Kaapoo field workers who could not drive and required support
when travelling independently. However, the costs to accommodate their needs,
such as specialised software and equipment, were not included in their service
contracts.”” To this point, Associate Professor Ingham commented that Maaori
providers should receive fair contracts and adequate funding in order to sustain-
ably employ and fairly pay taangata whaikaha Maaori.””

The Ngaati Kaapoo (Tibble) Claim further submitted that the Crown has not
taken appropriate steps to meet the goal in Whaaia Te Ao Maarama, that taangata
whaikaha Maaori will ‘have greater opportunities for employment and engage-
ment with their local community’”* They submitted that, contrary to this goal and
as a result of acts and omissions by the Crown, taangata whaikaha Maaori, includ-
ing Kaapoo Maaori, encounter significant and consistent barriers when seeking
employment and, therefore, are more likely to be unemployed.” They noted that
there are not enough rehabilitation programmes, educational and vocational
training opportunities available to Kaapoo Maaori, exacerbating the challenges
they face in obtaining employment.” Moreover, lack of employment correlates
to other negative outcomes, such as poor health, poverty and housing difficul-
ties.” Mr Ngahiwi, Kaapoo Maaori and president of Kaapoo Maaori Aotearoa,
submitted that most of its membership is unemployed.”® Mr Ngahiwi recounted
his own difficulties in obtaining employment, commenting: ‘T have been blind for
31 years and have managed to be employed for 15 of those years. Despite all of
the experience and the qualifications I have, it is still very difficult for me to find
employment.”’

168. Ibid

169. Submission 3.3.113, pp 63, 151; submission 3.3.113(a), p 12

170. Document 14, p17

171. Document Hig, p21. Claimant witness Heemi Hema, Taangata Turi and President of Tuu
Taangata Turi (a charitable entity for Taangata Turi) submitted that Turi Taangata and the Turi com-
munity require assistance in the workforce and that this support is often provided by other Turi
voluntarily. Although there are some services available, such as Workbridge, which helps with cvs
and interpreters for job interviews, most Taangata Turi are not aware of them and therefore do not
utilise them: doc H4, p 4.

172. Submission 3.3.113(a), p12; see also doc E5(a), p12

173. Submission 3.3.113, pp 147, 148; see also doc 18, p6

174. Submission 3.3.113, p153

175. Ibid

176. Document 16, p 26

177. Ibid
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(2) The Crown’s position
The Crown acknowledged claims relating to the employment of taangata whai-
kaha Maaori.”® The Crown accepted that taangata whaikaha Maaori need to be
represented in the health and disability workforce.”” Ms Shearer further accepted
that the health workforce does not represent the Aotearoa New Zealand popu-
lation, with disabled people being under-represented.”™ Similarly, Adri Isbister,
then Deputy Director-General Disability at the Ministry of Health, acknowledged
that being less likely to be employed is one of the disadvantages faced by disabled
people, noting that disadvantages are exacerbated for taangata whaikaha Maaori.*™
Despite these structural issues, the Crown noted that responsibility for the work-
force largely sits with employers and professional bodies."®

The Crown did not widely report the proportion of taangata whaikaha Maaori
that are employed within the health and disability workforce but provided some
limited examples. It was reported that 42 per cent of Whaikaha’s workforce identi-
fied as disabled, with 19 per cent identifying as taangata whaikaha Maaori."™ Ms
Shearer submitted that as at 30 June 2024, 8.9 per cent of the Ministry of Health’s
Maaori workforce identified as taangata whaikaha Maaori."* She also referred to a
2015 disability survey (published in 2019) that estimated Maaori comprised 18 per
cent of the approximately 22,000 people in the disability workforce, within which
16 per cent of Maaori workers were taangata whaikaha Maaori."™

The Crown did not respond to claims relating to the Health Practitioners
Competence Assurance Act 2003. While Ms Shearer noted that work was under-
way at the Ministry of Health to review the framework regulating health practi-
tioners, she did not indicate whether this would consider its potential impacts on
disabled people.”™

In response to improving the employment of taangata whaikaha Maaori, the
Crown submitted that there are a variety of cross-agency initiatives to support
disabled people and taangata whaikaha Maaori, getting into the workforce. The
Crown referred to the Disability Employment Action Plan, overseen by Msp,
which supports disabled people and taangata whaikaha Maaori, to ‘have an equal
opportunity to access employment.'”

The Crown cited employment support services available from MsD, including
general employment supports and services to get people into work, employ-
ment assistance, such as job matching and work training and financial supports,

178. Submission 3.3.138(a), pp52-53
179. Ibid, p48

180. Document r29(h), p23

181. Document B33, p4

182. Submission 3.3.138(a), pp 48-49
183. Document L14, p17

184. Document 129(q), p1

185. Document L29, p12

186. Document r29(h), p4

187. Document 117, p23
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including wage subsidies.”™ MsD also supports secondary school students with a
disability plan for their future and career opportunities.™ The Crown also noted
that MsD’s support funds help with additional costs that a disabled person faces
as a result of their disability when undertaking the same job or training as a non-
disabled person.”® mMsp’s Business Enterprise Service provides businesses who
employ disabled people (and those with health conditions) with a contribution
to help with additional supervision.” mMsD also offers Community Participation
Services to organisations and businesses to provide vocational, employment and
civic engagement programmes to enable disabled people, and taangata whaikaha
Maaori, to participate in their community.”* This will be reviewed, alongside four
other services, as part of MsD’s employment, participation and inclusion review,
which will consider MmsD’s role in delivering these services and determine the
appropriate agency to administer and fund these services.””

The Whaikaha People and Culture group facilitates greater inclusion and par-
ticipation of people in the public sector, including through the All of Government
Disabled Internship Work Programme. This programme supports university
students to get internships in mainstream, public sector bodies. Following the
redistribution of Whaikaha’s responsibilities, this programme is now managed by
MsD.*

The Pathways to Employment Programme is a recent initiative and is in its
development phase that will address employment pathways for taangata whaikaha
Maaori and disabled people.”” Whaikaha is investigating barriers to employment
for disabled people, including how these barriers can be reduced, such as through
education, policy changes and employment opportunities.”

Regarding Whaaia Te Ao Maarama, the Crown commented that it ‘is a cul-
turally anchored approach to supporting taangata whaikaha Maaori and their
whaanau through disability support services.”” Responding to the plan’s vision
that ‘[t]aangata whaikaha pursue a good life with support, the Ministry of Health
intended that by 2022, ‘[tJaangata whaikaha have greater opportunities for
employment and engagement with their local community."®* To achieve this, the
Ministry of the Health expressed a commitment to ‘support taangata whaikaha to
access disability workforce training and development’ and ‘collaborate with other

government departments to recognise opportunities for taangata whaikaha!®’

188. Submission 3.3.138(a), p30; doc L15, p20

189. Document 125, p9

190. Submission 3.3.138(a), pp 30, 53; doc L25, p9

191. Document 125, p9

192. Submission 3.3.138(a), p30

193. The four other services are Very High Needs, Transition Services, Business Enterprises and
Support Funds: doc L15, pp 24-25.

194. Submission 3.3.138(a), p53; doc L14, p17
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198. Document E5(a), pp3, 12
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The Ministry suggested that taangata whaikaha can support this goal by utilising
‘opportunities for further training and development, seeking opportunities to be
involved in their local community, and ‘register[ing] as a volunteer’** Progress
was monitored by the Ministry of Health, and the Te Ao Maarama Advisory
Group would monitor the implementation of Whaaia Te Ao Maarama and advise
on outcomes.”” However, this group no longer exists.””

In 2022, Whaaia Te Ao Maarama expired and is currently being reviewed and
updated by Whaikaha.*” The expired plan is to be ‘refreshed’ for its next period
(which was to be 2023-2027) and will reflect the changing disability environment,
including system transformation and supporting taangata whaikaha Maaori to be
included socially.** Outcomes for the expired plan are now monitored by TAMA
Trust.””

We were not presented with evidence evaluating the progress the Crown has
made with this plan, particularly whether the goal that taangata whaikaha Maaori
will ‘have greater opportunities for employment and engagement with their local
community’ has been achieved. We have not been provided with evidence as to
how the Crown, if at all, has partnered with taangata whaikaha Maaori in the
design of relevant training and employment programmes, in accordance with the
plan. The lack of information about the plan’s implementation is a concern given
the Crowns undertaking that the plan would be monitored by the Ministry of
Health and the Te Ao Maarama: Maaori Disability Advisory Group, with the latter
having been disestablished. We have also not been provided with evidence as to
TAMA Trust’s monitoring of the plan.

(3) Tribunal analysis

As we heard during this inquiry, taangata whaikaha Maaori experience difficulties
obtaining employment, face discrimination and have lower rates of employment.
Accordingly, Whaaia Te Ao Maarama has not achieved its aim to improve taangata
whaikaha Maaori’s participation in employment.

We heard from claimants that they struggle to access employment and training
opportunities, expressing a bias against taangata whaikaha Maaori and disabled
people. This is corroborated by research. Statistics show that disabled people are
less likely to be employed than non-disabled people, with this likelihood exacer-
bated for taangata whaikaha Maaori. The 2013 Disability Survey showed that taan-
gata whaikaha Maaori are more likely to experience inequities relative to disabled
people in both employment and gaining qualifications in education. The survey
identified that the unemployment rate for taangata whaikaha Maaori was 17 per
cent, compared to 9 per cent for disabled people (and 5 per cent for non-disabled
people). The unemployment rate for taangata whaikaha Maaori is also higher than

200. Ibid

201. Submission 3.3.138(a), p35; doc L14, p19; see also doc E5(a), p8
202. Submission 3.3.138(a), pp34-35

203. Document L29, p22

204. Submission 3.3.138(a), p35; doc L14, p18

205. Document L14, pp18-19

251



014 HAUWHAIKAHA

that for non-disabled Maaori, which is 11 per cent.**® Taangata whaikaha Maaori
were found to have a higher unemployment rate than disabled people in the 2001
Disability Survey and less likely to be employed than disabled people in the 2006
Disability Survey.*” A discrepancy was also observed in a 2013 survey of people
with visual impairments, which identified that 17 per cent of Kaapoo Maaori were
employed, less than the 25 per cent for non-Maaori with visual impairments.**
Regarding education status, the 2013 Disability Survey identified that 41 per cent
of taangata whaikaha Maaori had no qualification, compared to 31 per cent for
disabled people and 24 per cent for non-disabled Maaori (and 14 per cent for non-
Maaori disabled people).”*

Claimants noted the impacts of being disadvantaged in this way, such as being
unable to obtain employment in their desired field and difficulty maintaining
consistent employment. Evidence also shows that the unemployment of taangata
whaikaha Maaori impacts their wellbeing and overall quality of life. The 2013
Disability Survey found that 37 per cent of taangata whaikaha Maaori had an
income of less than $15,000, compared to 27 per cent of disabled people.”™ It found
that 9 per cent of taangata whaikaha Maaori had an income of between $50,001
and $70,000, compared to 11 per cent for disabled people.” Mr Kaiwai and Dr
Allport considered that this raises the likeliness of taangata whaikaha Maaori hav-
ing worse socio-economic outcomes.”” They summarised these impacts:

Maaori health is affected by disability as not only do they have higher rates of dis-
ability, they are also more likely to have no qualifications and be unemployed, which
adversely impacts on their social (whaanau) health and socio-economic circum-

stances which directly impacts on their overall health and wellbeing.””

We do not have more recent statistics on the income of taangata whaikaha Maaori
as the 2023 Disability Survey did not break down income results by ethnicity, only
by disability and non-disability.”

Claimants expressed that they are not empowered to be part of the health
workforce and are instead viewed as consumers only. This is also corroborated

206. Document B23, p83. Note this survey uses the terms disabled Maaori and non-disabled
Maaori. Note results for the percentage of disabled non-Maaori living in the highest quantile depri-
vation area were indicated as having high relative sample errors which should be treated with caution.
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214. See memo 3.2.1242, p1; Statistics New Zealand, ‘Table 7 Highest Qualification and
Income Measures, https://view.officeapps.live.com/op/view.aspx ¢src=https%3A%2F%2Fwww.stats.
govt.nz%2Fassets%2FUploads%2rDisability-survey%2©rDisability-survey-2023%2rDownload-
data%2rdisability-statistics-2023-experiences-and-outcomes-of-disabled-people-updated.
xlsx&wdOrigin=BROWSELINK, accessed 14 October 2025
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by Dr King who observed in 2019 that, despite commitments made in Whaaia Te
Ao Maarama by the Ministry of Health to involve taangata whaikaha Maaori in
the design, implementation and delivery of the system, including a commitment
to ‘contract taangata whaikaha Maaori as consultants to co-design organisation
policies and procedures, neither the Ministry of Health nor health sector agencies
could provide information on the disability status or ethnicity of its contractors.™
She noted for the then DHBs, ‘there was no requirement for contracted providers
to support workforce development of Maaori with lived experience of disability
[taangata whaikaha Maaori]’**® Furthermore, in her assessment of the then pHBs,
she observed that they did not typically record information on disability in their
workforce. DHBs responded to Dr King’s Official Information Act requests that
difficulties defining disability impeded their ability to collect accurate employment
data.”” Of what could be identified, she observed that numbers of taangata whai-
kaha Maaori ‘were almost non-existent,”® In light of the responses she received,
she concluded that the then DHBs were not taking specific steps to increase the
number or skills of taangata whaikaha Maaori in their workforce.””

The Health and Disability System Review acknowledged that while many disa-
bled people want to work and some initiatives to achieve this have been success-
ful, employment rates were still low.”* The review emphasised that employment
contributes to and improves wellbeing.” Moreover, improving the employment
of disabled people would support the health and disability sector to reflect the
community, and would therefore be more responsive, inclusive and adaptive.””
The review also recommended that ‘Health Nz should lead a programme of
work to engage and support the health and disability system to become a lead-
ing employer of disabled people in New Zealand”” To achieve this, the review
suggested developing career pathways for disabled people from school into the
health and disability workforce.””* The review also identified ways to improve the
employment of disabled people, including ensuring employment practices (such
as recruitment, support and career development) are inclusive and accessible, that
workforces and buildings are accessible, and employing disabled people in senior
roles.” The review considered that there are opportunities to increase taangata
whaikaha Maaori in the health and disability workforce, such as revising the then

215. Document B22, p 347. For the commitments made in Whaaia Te Ao Maarama, see doc E5(a),
P9

216. Document B22, p304
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221. Ibid, p142

222. Ibid

223. Ibid
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existing DHB programmes to incorporate taangata whaikaha Maaori in the Maaori
health workforce.”

Related to these pathway options, the Health Practitioners Competence
Assurance Act presents a barrier to the employment of taangata whaikaha Maaori.
The Act allows for the reporting of health practitioners who are impaired due to
their mental or physical condition. We heard that while intended to be for those
impaired by drugs and alcohol, it has been interpreted and applied to those
with experiences of disability. Thus, this can be used to inhibit disabled people
and taangata whaikaha Maaori from being health practitioners and removes this
training and employment pathway based on disability. This is a critical barrier
given taangata whaikaha Maaori (alongside disabled people) are significantly
under-represented in the health and disability workforce as highlighted by the
statistics above. The Crown should not be implementing legislation that prevents
disabled people practicing as health practitioners.

The evidence shows that taangata whaikaha Maaori are not being adequately
supported to fully participate in employment, do not have adequate employment
opportunities and in some instances are prevented from participating in the health
and disability workforce. The lived experience of taangata whaikaha Maaori shows
that they are limited in the types of employment they can access and do not have
regular employment. Furthermore, the targeted programmes and supports estab-
lished by the Crown are primarily for disabled people broadly and not specific to
taangata whaikaha Maaori. We commend the goal of Whaaia Te Ao Maarama and
other initiatives to improve the employment of taangata whaikaha Maaori, and
thus offset the low employment rate of taangata whaikaha Maaori. However, the
Crown has not provided evidence that this plan or similar initiatives have been
successful or shown how these plans have translated into increased employment
for taangata whaikaha Maaori. Accordingly, the Crown has not achieved the aim
of Whaaia Te Ao Maarama to improve the employment of taangata whaikaha
Maaori.

10.2 TRIBUNAL FINDINGS
The evidence before us shows a lack of training and professional development for
the disability workforce that prevents consistent delivery of effective services to
taangata whaikaha Maaori. Furthermore, taangata whaikaha Maaori have limited
employment opportunities. The Tiriti/ Treaty principles relevant to these issues
are active protection, equity and partnership. We outline below how each of these
apply and set out our findings.

The principle of active protection obliges the Crown to ensure that health ser-
vices are culturally appropriate, including by incorporating and practicing tikanga
in mainstream health institutions.” The lack of cultural competency of the dis-

226. Ibid, p143
227. Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes
Kaupapa Inquiry (Lower Hutt: Legislation Direct, 2023), p31
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ability workforce has been widely raised by claimants. We have heard that the
training in place is insufficient: there are deficiencies in the availability of training,
key training is not compulsory, and the training programmes are inadequate.

The principle of equity requires the Crown to ensure equitable treatment for
Maaori, along with all other citizens, including fair and equitable access to health
services. This principle also obliges the Crown to ensure that Maaori do not
experience inequity, but that the Crown actively informs itself of any inequity.”*
As found in The Napier Hospital and Health Services Report, ‘[a] systematic or
prolonged failure on the part of the Crown to reduce such barriers would, in the
absence of countervailing factors, commonly be inconsistent with the principle of
equity.™

We have also heard that the Crown’s delivery of training is unfit for purpose as
health and disability staft are not providing culturally competent or safe care to
taangata whaikaha Maaori. We also heard that training is insufficient to ensure
the workforce is disability aware. Claimants said the training in place does not
typically account for the intersection between being Maaori and disabled and this
approach disadvantages taangata whaikaha Maaori because it fails to account for
their identity. The effects of insufficient training on taangata whaikaha Maaori
were made clear to us, and include poor experiences and not having their needs
met, causing some to forgo care. We find, the Crowns delivery of training and
professional development does not ensure disability staff are appropriately cultur-
ally competent and has resulted in taangata whaikaha Maaori receiving culturally
unsafe service, unsuitable to their disability. Accordingly, we must conclude that
the principles of active protection and equity have been breached.

The under-representation of Maaori in the health and disability workforce has
been well acknowledged in the evidence presented, by claimants in their firsthand
experiences, by the Crown in a suite of health and disability plans and strategies
since 2001, and successive surveys and studies by researchers. Evidence spanning
the past two decades has consistently found that Maaori are under-represented in
the disability workforce. This under-representation impacts the cultural compe-
tency of services received by taangata whaikaha Maaori as Maaori are more likely
to deliver such care. Taangata whaikaha Maaori are under-represented not only in
the disability workforce but also in the workforce at large, where they face barriers
when seeking employment. We acknowledge that disabled people are in general
and unacceptably less likely to be employed than non-disabled people, but this
disparity is statistically worse for taangata whaikaha Maaori. With knowledge of
this inequity, the Crown has failed to make meaningful improvements to remove
it. We therefore find, taangata whaikaha Maaori receive fewer employment
opportunities compared to non-Maaori disabled people, negatively affecting their
health and wellbeing, and the Crown has not adequately addressed these barriers
in breach of the principle of equity.

228. Ibid
229. Waitangi Tribunal, The Napier Hospital and Health Services Report (Wellington: Legislation
Direct, 2001), p 62
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10.2

The principle of partnership involves Maaori having ‘appropriate influence
over health policy and service delivery’™ This includes the participation of
Maaori in the workforce and it enables Maaori to influence how services are
delivered to Maaori patients, in order to facilitate ‘equality of opportunity’ but to
also counteract ‘entrenched monocultural approaches to the exclusion of Maaori
health values’™ The Crown has properly accepted in this inquiry that Maaori
and taangata whaikaha Maaori are under-represented in the disability workforce,
thus compromising their ability to influence service delivery and breaching the
principles of equity and partnership. The principle of partnership also means the
Crown should empower Maaori to design and deliver health services for Maaori.”
In the context of training and professional development, this means enabling
Maaori, including taangata whaikaha Maaori, to be involved in their design. We
have heard from claimants that taangata whaikaha Maaori have not adequately
been involved in the design and implementation of training programmes to sup-
port their transition into the workforce. However, we have not received sufficient
evidence of their involvement to determine whether a breach has occurred with

respect to the development of training programmes.

230. Ibid, p61
231. Ibid
232. Ibid, pxxvi
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CHAPTER 11

ACCOUNTABILITY MECHANISMS

This section addresses claims relating to the accountability mechanisms, such as
planning, measuring and reporting, the Crown has or has had in place for the
implementation of the disability system and to comply with its obligations under
te Tiriti/ the Treaty.

Claimants submitted that the Crown’s accountability mechanisms are insuffi-
cient to hold it accountable for its commitments to the implementation of the dis-
ability system, nor for its obligations under te Tiriti/the Treaty. They argued that
plans and strategies meant to hold the Crown to account do not include strong
commitments or meaningful accountability to te Tiriti/the Treaty, if these obli-
gations are considered at all. Claimants further raised auditing mechanisms for
service providers are inconsistent with te ao Maaori. The Crown did not provide
detailed evidence on the accountability mechanisms it has in place for the system
and in its response relied on plans and strategies for compliance.

In this chapter, we first discuss claimant and Crown evidence regarding
accountability mechanisms to ensure the Crown complies with its commitments
regarding the implementation of the disability system. We then discuss auditing of
non-Crown disability service providers. Next, we consider accountability mech-
anisms specifically relevant to the Crown’s duties under te Tiriti/the Treaty, after
which we provide our findings.

Crown monitoring is also discussed in section 6.7 on data, research and
monitoring.

11.1 DOES THE CROWN HAVE ADEQUATE ACCOUNTABILITY MECHANISMS
FOR IMPLEMENTING THE DISABILITY SYSTEM?
In this section, we discuss appropriate accountability mechanisms, which can
include planning, measuring and reporting. Planning documents set out expec-
tations of what entities are to deliver. The performance of these entities is then
measured against these expectations, and results publicly reported on. Public
reporting enables the general public to assess how they are performing and also to
hold them to account.’

Accountability mechanisms can be used to improve the performance of the dis-
ability system. They enable the identification of shortfalls and failures in how the

1. Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa
Inquiry (Lower Hutt: Legislation Direct: 2023), pp119-120, 132
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system is implemented, including ensuring that aims and aspirations are achieved,
and actions carried out. Clear and transparent accountability mechanisms
facilitate non-Crown entities, organisations, communities and taangata whaikaha
Maaori in holding the Crown to account for these commitments. Accountability
mechanisms are therefore needed to ensure the Crown is accountable for the
commitments it has made for the disability system and for the responsible use of
public funds.

1.1.1 Claimant positions

Claimants submitted that accountability is critical to improving the performance
of the system, but that Crown legislation, strategies and plans relevant to the dis-
ability system do not include sufficient accountability mechanisms.” For example,
the Ngaati Kaapoo (Tibble) Claim submitted:

The Crown has failed to put in place any or adequate accountability measures to
taangata whaikaha Maaori, including kaapoo Maaori and their whaanau, regarding
the implementation of the disability system.

Despite high-level intentions to partner with kaapoo Maaori and their whaanau,
the Crown has failed to involve them in the ongoing implementation of [the] disabil-
ity system.’

Kerri Nuku, Kaiwhakahaere of Toopuutanga Tapuhi Kaitiaki o Aotearoa
(the New Zealand Nurses Organisation) commented: ‘where there’s been the
opportunity for independent monitoring it has very little effect on Government
accountability’® The Ngaati Reehia Hapuu Claim (Wai 1341) summarised the
situation:

There is a disconnect between the specific commitments and aspirations in that
framework to reduce health disparities and inequities for taangata whaikaha Maaori
and what actually occurs within the system with respect to implementation, service
delivery and options, and monitoring in terms of whether implementation of the dis-
ability system through its supports and services meet[s] the needs of the Claimants’
whaanau taangata whaikaha.’

Claimants further noted there are not enough trained staff to monitor the
implementation of the disability system.® For example, the Ngaati Kaapoo (Tibble)
Claim also argued that taangata whaikaha Maaori (including Kaapoo Maaori)
are not adequately represented in the workforce so are not adequately involved
in monitoring policies and services which affect them.” Ms Cowan explained that

. See, for example, submission 3.3.113(a), p7; and transcript 4.1.28, pp 380, 382.
Submission 3.3.113(a), p7

. Transcript 4.1.12, p202

Submission 3.3.131, p34

. See, for example, submission 3.3.118, p 410; and doc F26, p13.

. Submission 3.3.113, pp 49-50
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members of Kaapoo Maaori Aotearoa were invited to be on the governance group
for Whaaia Te Ao Maarama but Kaapoo Maaori Aotearoa itself was not invited
to be part of overseeing its ongoing implementation.” For detailed discussion of
Maaori representation in the health and disability workforce, see section 10.1.1. The
late Mr Tibble, on behalf of this claim, submitted that taangata whaikaha Maaori,
including Kaapoo Maaori, must be involved in monitoring health and disability
outcomes to reduce inequality and improve health outcomes.” The Crown’s failure
to involve taangata whaikaha Maaori in monitoring and the link between moni-
toring and improved outcomes are discussed in section 6.7.

Claimants also highlighted the role of Aotearoa New Zealand’s international
obligations. The Health Services and Outcomes Kaupapa (Te Puna Ora o
Mataatua) Claim (Wai 2912) submitted that international standards, such as
the UNCRPD, reinforce obligations on the Crown, including under te Tiriti/the
Treaty."” This claim submitted that Whaikaha must hold agencies to account for
the Crown’s responsibilities to taangata whaikaha Maaori under UNCRDB, includ-
ing being resourced to challenge larger agencies where they fail to meet their
obligations, such as Te Whatu Ora.”

Claimants submitted that gaps in data collection means that the Crown cannot
appropriately monitor the system or be held accountable for its implementation,
or how it meets the needs of taangata whaikaha Maaori.” They argued this lack of
data has impacted the ability of taangata whaikaha Maaori and whaanau to hold
the Crown to account and for the Crown to hold itself accountable.” The Ngaati
Kaapoo (Tibble) Claim submitted that the lack of accurate data ‘has inhibited
performance reporting and monitoring of Crown organisations’ and ‘has meant
that much of the Crown’s work in the health and disability sector has not been
routinely scrutinised.™* This lack of data also leads to little or no accountability’ or
transparency, according to claimant Dr Brown, for the National Hauora Coalition
and All Maaori Claim.” This is also discussed further in chapter 6 on data, research
and monitoring.

Regarding the ways individuals can hold the system to account, claimants raised
concerns with complaints processes and the lack of accountability. Claimant wit-
ness Sheree George, He Manu Hapori - Community Wellbeing Health Advisor for
Ngaa Tai Ora - Public Health Unit Northland, argued that complaints processes in
the health and disability system are poor, commenting that

8. Document 14, p 20

9. Document 13, p35

10. Submission 3.3.129, p27

11. Ibid

12. Submission 3.3.135, p 4; submission 3.3.113, p 69; submission 3.3.132, p 15

13. See, for example, submission 3.3.120, p 69; submission 3.3.121, pp10, 29; submission 3.3.132,
P 42; submission 3.3.135, p 4; doc H19, pp5, 17; and doc H12, p15.

14. Submission 3.3.113, p72, see also p 69

15. Document Hi2, p15; submission 3.3.121, p 30; see also submission 3.3.137, p 42
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i HAUWHAIKAHA
unless you understand the process of lodging a complaint and following up a result
there is often no resolve or timely solution; communication is poor and no one takes
responsibility for lack of services in accordance with their charter and pertaining to
service delivery models and contracts of clinical service."

Relatedly, witness Miranda Shackell provided evidence for the Ngaati Hine
Lands, Forests and Resources Claim. Ms Shackell, whose son has Down syn-
drome, submitted that there are not adequate systems in place. Her son had
multiple health issues after he was born and had seen his paediatrician only once
by the time he was 11 months old. Accordingly, she pushed for regular appoint-
ments, which the doctor agreed to. However, these were not scheduled as agreed
and there was no accountability for failing to do so. She explained: “There was no
apology, accountability, or acknowledgement . . . It was clear to me that there was
no system in place to ensure that children do not fall through the cracks.”

11.1.2 The Crown’s position

The Crown did not outline in detail what current accountability mechanisms are
in place to ensure the system is being implemented as intended. The Crown did
note that as steward of the health system, the Ministry of Health is responsible for
monitoring the performance, health and integrity of the overall system, including
how health entities are performing against their functions.”® As such, the Ministry
advises the Government on system performance and supports the accountabil-
ity of entities within the system.” This includes ‘monitor[ing] the system and
ensur[ing] it is performing and reporting on progress against the strategic direc-
tions in a transparent and accountable way’ and implementing system reforms.*
Whaikaha is responsible for system-level monitoring, including evaluating and
monitoring progress for disabled people against Government goals.” Monitoring
includes the performance of the system as a whole and performance of specific
entities. Dr Sarfati explained what this entails: ‘Formally, our role is to monitor the
performance of the boards of those entities, and then the board’s role is to monitor
the performance of their entities, however, they overlap in reality.”

The Crown also outlined how certain plans and system frameworks would facil-
itate accountability. It noted the existence of various short- and long-term plans
to achieve goals for the disability system, including goals related to accountability.
For example, Pae Tuu establishes five priorities, including ‘to ensure accountabil-
ity for system performance for Maaori health’” Meanwhile, the Gps on Health

16. Document F26, pp13-14
17. Document ¥7, p5

18. Document L13, pp11-12, 14
19. Ibid, p11

20. Ibid, pp14, 15

21. Submission 3.3.138(a), p24
22. Transcript 4.1.26, p177

23. Submission 3.3.138(a), p39
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outlines actions and how they will be monitored.* Dr Sarfati explained that the
then Interim Gps on Health 2022-2024 outlines the Government’s commitments
for the health system, how they will be achieved over those two years, and how
success is to be measured, monitored and reported. It also sets the direction for
health reforms so that the Government is accountable for its progress and perfor-
mance.” Progress reports against performance measures for the course of the plan
are available publicly.”

The Disability Action Plan 2019-2023 also contains monitoring mechanisms to
ensure agencies are accountable. These include submitting status reports to the
then Office for Disability Issues (now Whaikaha) every six months, bi-annual
meetings of the Ministerial Leadership Group on Disability Issues, and meetings
with the PO members as required.” It is unclear whether these measures are still
in place. Ms Tesoriero commented that it was anticipated that the focus of the
updated Whaaia Te Ao Maarama Action Plan 2023-2027 would include improving
accountability measures for taangata whaikaha Maaori.” She did not explain the
nature of such improvements.

The Pae Ora Act plays an important role in this accountability framework.
How the Act strengthened responsibilities for monitoring system performance is
outlined in Pae Tu as follows:

The Pae Ora Act sets out significantly strengthened roles and responsibilities for
those who monitor system performance - locally, regionally, and nationally - for
hauora Maaori. Accountability arrangements ensure that health entities are respon-
sive to locally developed change proposals, and that there are learning loops and
transparent reporting between local and regional activities and national policy, opera-
tional and investment decisions.

Feedback loops between communities, localities, iwi-Maaori partnership boards,
Te Aka Whai Ora, Te Whatu Ora, other health and social entities and the government
will support the health system to report directly to Maaori on performance and adapt,
course correct, and continuously improve.”

The Act also provides that a function of Te Whatu Ora is to ‘evaluate the deliv-
ery and performance of services provided or funded by Health New Zealand*
It further requires the establishment of a New Zealand Health Plan, a three-year
plan addressing the services delivered by Te Whatu Ora and Te Aka Whai Ora,

24. Ibid, p38

25. Document L13, p 3. This has since been superseded by the General Policy Statement on Health
2024-2027.

26. Ministry of Health, ‘Interim Government Policy Statement Measures Snapshot Report
2023/24; https://www.health.govt.nz/publications/interim-government-policy-statement-measures-
snapshot-report-202324, accessed 7 October 2025

27. Document B33, pp 21-22

28. Document L14, p19

29. Document L13(i), p1

30. Pae Ora (Healthy Futures) Act 2022, s14(0); see also doc B39, p11
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including specifying measurable outcomes and outlining key performance
measures.” When this Act was first enacted, a function of Te Aka Whai Ora (the
then newly established Maaori Health Authority) was ‘monitoring the overall
performance of the system to reduce health inequities for Maaori. This included
by ‘monitoring and reporting on the delivery of hauora Maaori services by Health
New Zealand and on the performance of the publicly funded health sector in rela-
tion to hauora.” Te Aka Whai Ora has since been disestablished.

The Crown noted that Aotearoa New Zealand has ratified the uNcrPD and its
Optional Protocol in 2008 and 2016, respectively.” Ratifying UNCRPD was import-
ant to support the Government’s commitments to disabled people, as suggested by
Ms Isbister.* The Optional Protocol enables individuals and groups to lodge com-
plaints to the UN for investigation, where all domestic avenues have been exhaust-
ed.” The Government’s progress in implementing the UNCRPD is monitored by
the un Committee on the Rights of Persons with Disabilities and is informed by
domestic monitoring and reporting.36 UNCRPD requires State parties to designate
an independent monitor, with Aotearoa New Zealand’s designated monitor being
the imm.” The 1MM is comprised of the Human Rights Commission, Ombudsman
and ppo Coalition.”* The role of iMM includes promoting, monitoring and report-
ing on Aotearoa New Zealand’s progress implementing uNcrpD.” To do so, it
publishes periodic reports to the Government, advises the UN during examina-
tions and regularly meets with Government agencies including Whaikaha.** For
further discussion of the immM, see chapter 9 on partnership.

In an August 2022 report on the Government’s progress on disability rights, the
1MmM considered that for the then recent initiatives, including Whakamaua and the
Pae Ora (Healthy Futures) Bill, ‘the government must establish and meet timelines
to report on measurable progress through implementation’* Moreover:

The government must support and resource the establishment of a self-determined
monitoring mechanism for taangata whaikaha Maaori. The absence of a self-deter-
mined mechanism is a barrier to reflecting taangata whaikaha Maaori perspectives

31. Document B39, pp8-9

32. Ibid, p13

33. Submission 3.3.138(a), p19

34. Document B33, p 44

35. Submission 3.3.138(a), p19

36. Ibid

37. Ibid, pp19-20

38. Ibid, p20

39. Document 117, p11

40. Ibid

41. International Monitoring Mechanism, ‘Disability Rights: How is New Zealand Doing? Ngaa
Motika Hauaatanga: Kei te Peehea a Aotearoa? An Update Report about the State of Disability Rights
in New Zealand, August 2022, https://www.ombudsman.parliament.nz/sites/default/files/2022-08/
IMM%20Report%20How%20is%20NZ%20D0ing%20August%202022%20-%20in%20English.pdf,

p1o
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in disability-related policy and legislative development, and any Crown—-Maaori part-
nership initiatives.**

It also considered that the Government needed to build its collective accountabil-
ity. In its third monitoring report, released in 2020, the 1MM stated ‘quality disag-
gregated data’ was needed to effectively monitor outcomes for taangata whaikaha
Maaori.”

Aotearoa New Zealand was most recently examined by the un for the second
time in August 2022, with the uN making 6o concluding observations, with 11
referring to Maaori or Maaori concepts. The Crown agreed to 51 observations
and noted the remaining nine.** Ms Tesoriero stated that, as of December 2023,
Cabinet had not yet formally agreed to implementation mechanisms to address
the observations made.” Implementation plans for the observations were to be
completed by 2024.* We have not been provided with evidence as to the progress
of these plans.

With respect to the Crown’s then upcoming refreshed FAsD Action Plan (now
in place from September 2025-28), Crown witness Harsh Vardhan, Programme
Manager, Alcohol Harm Reduction for the Public Health Agency, Ministry of
Health, noted that there would be cross-agency responsibility across Government
departments, commenting: ‘We cannot get away with saying: “Its a commu-
nity issue and they should do it on their own” We will own it, we will hold us
accountable but having said that there will be opportunities for partnership with
community. ¥

Mr Teddy acknowledged the difficulties in delivering and being held account-
able for an aspirational policy, commenting: ‘I think where we’ve got ourselves in
trouble, collectively as a system, is holding ourselves to account for an aspiration
that is going to take us a significant period of time to achieve.** He highlighted that
for the Learning Support Action Plan, which when released in 2019 completing
certain actions were ‘subject to future budget considerations’ or ‘future decisions’*
He commented:

it says we're going to deliver the whole bunch of screening tools. If we get some money
at some stage into the future. That’s the difference for me. I would rather hold us to

42. Ibid, p1o

43. International Monitoring Mechanism, ‘Making Disability Rights Real Whakatuuturu Ngaa
Tika Hauaatanga: Third Report of the Independent Monitoring Mechanism of the Convention on
the Rights of Persons with Disabilities 2014-2019} 2020, https://www.ombudsman.parliament.nz/
sites/default/files/2021-11/Making%20Disability%20Rights%20Real %202014%20t0%202019.pdf, p13

44. Document L14, pp 36, 37

45. Ibid, p37

46. Document L17, p14

47. Transcript 4.1.27, p 72

48. Transcript 4.1.26, p 426

49. Ibid, p447
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11.1.3
account for those things that are tangible, funded, that we actually have a responsibil-
ity to deliver, not those that are kind of wed love to do.**

With respect to data gathering, Mr O’Meara and Mr Thompson separately
accepted the link between data and accountability. They noted insufficient data
makes accountability difficult, for example, if they do not have enough informa-
tion about the experiences and outcomes for recipients of services or support, they
have limited ability to evaluate them.”

1.1.3 Tribunal analysis

In stage one of this inquiry, we evaluated the accountability mechanisms in place
for the health system, including how pHBs, public health organisations and
providers are accountable to the Government, and external monitoring of the
Ministry of Health. We found a lack of robust accountability mechanisms to be
one of the areas in which the system was not Tiriti/ Treaty compliant.”> We also
found that the existing mechanisms were not being used effectively to hold entities
to account for insufficient action to improve Maaori health outcomes, nor was the
performance of health entities being adequately evaluated.”

Here, the Crown similarly outlined a series of documents and frameworks
within the disability system meant to hold it accountable for the implementation
of the system. While there are numerous plans in place to support taangata whai-
kaha Maaori, they are often aspirational in nature and not supported by tangible
actions with which the Crown can hold itself to account and evaluate progress.
For example, the IMM and UNCRPD are important mechanisms to hold the Crown
to account and recommendations have been made to the Crown. However, the
extent of the Crowns progress in implementing them is unclear. Accordingly,
while the Crown intends to improve the system for taangata whaikaha Maaori and
implement changes, the broader plans are not supported by practical measures to
ensure this intention becomes a reality.

In her report, Dr King noted that alongside Maaori, the Crown must hold itself
to account. To do so, she suggested that ‘the Crown actually needs to be transparent
about what it is doing and measuring and evaluating the outcomes of its processes
and practices on Maaori with lived experience of disability as it should with other
groups of Maaori as well’’* Dr King observed that data is needed for accountability
in order to monitor how Crown services are performing and to enable the Crown
to be regularly scrutinised.” In her assessment of the disability system, reporting
in 2019, Dr King noted that the then pHBs did not have accountability mechan-
isms in place for the services they contracted out to ensure they were effective for
taangata whaikaha Maaori, and that the then Ministry of Health did not require

50. Ibid, p448

51. Ibid, pp101-102; transcript 4.1.28, p22
52. Waitangi Tribunal, Hauora, p168

53. Ibid, pp167-168, see also p138

54. Transcript 4.1.12, p 49

55. Ibid, p 44; doc B22, pp 359, 360
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this of them.”® She concluded that there is ‘a lack of accountability because the
DHBs don't have to do anything because they don’t have to prioritise Maaori with
lived experience of disability because they’re not actually held accountable to it’”

We note the commitments the Crown has made to improve the system, but
strongly believe these commitments cannot be realised without robust account-
ability measures in place. Without these mechanisms, progress is not monitored,
and commitments can be avoided. The Crown also does not adequately incor-
porate taangata whaikaha Maaori into accountability processes. Therefore, we
consider that the Crown has not established adequate mechanisms to hold itself
accountable for the implementation of the disability system, including implement-
ing commitments it has made regarding the system, especially where they are not
achieved.

We consider that appropriate accountability arrangements should identify
and set out actions and measures specific to taangata whaikaha Maaori, includ-
ing improving their health outcomes. It is important that measures for taangata
whaikaha Maaori are separately measured. Their outcomes are not combined with
disabled people so inequitable outcomes can be identified and addressed, where
they are found to exist.”® As what is chosen to be measured can be subjective, the
Crown should partner with taangata whaikaha Maaori in establishing what is to
be evaluated. We acknowledge that what an appropriate accountability measure is
may vary depending on the circumstances and overall aims and priorities of, for
example, a plan or Crown organisation. Furthermore, we accept that there may
be measures that can be difficult to determine whether a positive outcome has
occurred. Therefore, it is important that the Crown establish clear guidance as to
how performance and outcomes are evaluated. Regardless, we consider that they
should include qualitative measures and not be limited to quantifiable data.

11.2 ARE AUDITING MECHANISMS FOR PROVIDERS EQUITABLE?

In this section, we discuss claims related to the auditing of disability service
providers, including of kaupapa Maaori providers. Claims of inequitable auditing
processes being applied to kaupapa Maaori providers are discussed in section 7.2
on funding.

1.2.1 Claimant positions

Claimants submitted that the approach used to audit the performance of service
providers, including against their service contracts, adopts a Paakehaa perspective,
which conflicts with te ao Maaori and does not accurately measure the perfor-
mance of their services. For example, witness Stephen Dennett for the Ngaai Tama

56. Transcript 4.1.12, p22

57. Ibid, pp114-115

58. In Hauora, we made the same observation regarding Maaori health outcomes: Waitangi
Tribunal, Hauora, pp125, 138.

265



HAUWHAIKAHA
11.2.1
Haua (Biddle) Claim submitted that the system’s focus on efficiency, streamlining
and finances

treats people as commodities and numbers which disregards the health and wellbeing
of Maaori people in particular. This approach does not work in the context of Te Ao
Maaori as we place significant importance on relationships and our connection with
each other.”

Interested Party Muauupoko Lands and Resources (Greenland) Claim (Wai
2139), on behalf of the Muauupoko Tribal Authority, explained the challenges of
delivering a Te Ao Maaori service measured in Paakehaa contractual standards.
Muauupoko Tribal Authority are part of the Te Tihi o Ruahine Whaanau Ora
Alliance (an alliance of iwi, hapuu and Maaori organisations) and entered into
a commissioning agreement with the Alliance to provide the Kaiwhakaaraara
Whaanau Ora Navigator role. Navigators have specialist knowledge of te ao Maaori
and the disability system. Navigators work with taangata whaikaha Maaori, who
are referred from Mana Whaikaha (EGL), to realise their needs and aspirations.5°
They explained that Mana Whaikaha is a kaupapa Maaori approach.” They sub-
mitted that it is difficult to meet key performance indicators and fixed statistics
when responding to taangata whaikaha Maaori and their needs.” For example,
they work with individuals and the wider whaanau, but the work they do with
whaanau is not captured in reporting to the Ministry.” The difference in focus
was highlighted by Ms Rump, who explained that during an evaluation, they were
questioned why few people sought care packages at the end of the process. Ms
Rump explained the Navigator role is there to empower whaanau to have control
over their lives and not depend on support, rather than meeting key performance
indicators or funding measures.”* People may not seek care packages at the end
because the Navigator has given them the confidence to manage themselves.”
They concluded there is ‘a real tension for Muauupoko Tribal Authority as they are
contracted to provide a role that’s based in Te Ao Maaori but are expected to meet
the measurements of a Paakehaa determined “success” to keep the contract,”

The Te Roopu Taurima (Thomas) Claim also raised that auditing measures
need to be culturally appropriate. On behalf of the mentioned claim, witnesses
Heather Rodger and Lorraine Bailey commented that there needs to be tikanga-
based auditing measures or mechanisms to support the culturally appropriate
work being done by kaupapa Maaori providers. They explained that disability
providers must show that they are meeting the needs of Maaori clients, but that

59. Document G6, p9

60. Submission 3.3.127, pp 3, 5; doc E3, pp5-6
61. Submission 3.3.127, p7

62. Ibid

63. Document E3, p9

64. Ibid, pp8-9

65. Ibid, p9

66. Submission 3.3.127, p7
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this is often a tick-box exercise. They noted that though kaupapa Maaori provid-
ers serve a range of clients, they are expected to work according to tikanga and
facilitating a culturally appropriate audit could capture evidence of practicing
tikanga.” They further noted that mainstream providers should be evaluated by
trained and experienced Maaori auditors, who have a sound understanding of te
reo and tikanga Maaori.”® Similarly, the Maaori Disabled Claim submitted that
accountability mechanisms should consider kaupapa Maaori services against
mainstream services, ‘[f]or example, marae-based disability services, while better
able to provide for Whaanau Hauaa Maaori, might not have access to particular
equipment needed by Whaanau Hauaa Maaori.”

11.2.2 The Crown’s position

The Crown noted that providers are evaluated and audited to monitor the ser-
vices they provide, though not annually.”” Of the 476 Dss providers contracted
by Whaikaha, approximately 160 are audited per year”* Ms Bleckmann noted
that audits and evaluations are undertaken regularly, subject to risk and available
budget.””

Whaikaha holds Hcss agencies to account for their responsibilities to disa-
bled people and taangata whaikaha Maaori.”” HCsS contracts, commissioned by
Te Whatu Ora, are managed regionally and providers are audited every three
years.”* To support the accountability of Hcss providers, Whaikaha and Te Whatu
Ora amended their service specifications so that all Hcss providers are audited
against the Ngaa Paerewa Health and Disability Services Standard, which came
into effect in February 2022 for all regulated health and disability providers. This
standard does not apply to Hcss providers as they are not a regulated sector so
was incorporated into their contractual requirements.” This standard evaluates
the performance of providers using criteria such as whether people are protected
from abuse or have the right to complain.”® The Hcss Oversight Committee over-
sees and develops audit quality frameworks, manages complaints processes and
ensures performance evaluations are appropriate.”’

Following a report from the Office of the Auditor-General in 2011 that few com-
plaints were received, the complaints process for HCss providers was amended,
beginning in 2015 for the then DHB contracts. The original process led to

67. Document j19, p10

68. Submission 3.3.130, p 62

69. Ibid, p 66. Note these claimants prefer the term ‘whaanau hauaa Maaori’ to refer to taangata
whaikaha Maaori.

70. Document L28(f), p32; doc L12, p25

71. Document L12, p25

72. Ibid

73. Document L28(f), p1o

74. Ibid, p18

75. Ibid, pp26, 28, 29; doc L29(q), p6

76. Document L28(f), p32

77. Ibid, pp39-40
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2 HAUWHAIKAHA
inconsistencies in the reporting of complaints.”® The amended process, called the
complaints categorisation reporting process, allows providers to better understand
the cause of complaints and, therefore, better address challenges.”” Since December
2023, this revised process has also been applied to Whaikaha Hcss contracts.™
Dss providers are required to undertake client satisfaction surveys at least once
a year, per the contractual requirements. Responses are assessed by providers who
then report to Whaikaha.” A group of claimants highlighted that the Crown does
not provide information as to the outcomes of annual self-reporting.”
The Crown did not respond directly to claimant questions about the standards
being used to audit or developing an approach consistent with te ao Maaori.

1.2.3 Tribunal analysis

We previously discussed claims of inequitable contracting processes, such as short
contracts and disproportionate auditing of Maaori providers compared to non-
Maaori providers. We were not able to confirm this, including whether Maaori
providers are disproportionally audited compared to non-Maaori providers. See
section 7.2 for this discussion.

The experiences of kaupapa Maaori providers suggest that auditing standards
do not take account of all their services and conflicts with the nature of being kau-
papa Maaori providers. However, we have not received sufficient evidence about
these auditing standards or how evaluations occur to determine whether they
are appropriate. We have also not received adequate evidence from the Crown to
determine whether the Crown appropriately holds service providers to account for
their services. Moreover, we do not have enough evidence about the monitoring
of services in general to draw conclusions. Despite this, we recognise the need for
culturally appropriate accountability mechanisms for service providers, especially
kaupapa Maaori providers, so that their performance is accurately measured,
reflects the full scope of their work, and recognises successes and failures regard-
ing the cultural appropriateness of their services.

11.3 ARE THERE ACCOUNTABILITY MECHANISMS FOR TIRITI / TREATY
COMPLIANCE?

This section examines the accountability mechanisms and measures within the
disability system that support Crown compliance with te Tiriti/the Treaty and its
principles.

78. Ibid, p29

79. Ibid

80. Ibid

81. Transcript 4.1.27, p170

82. Claimants for the New Zealand Maaori Council Health Claim (Wai 2623); Health Services
(Tamihere) Claim; Health Services and Outcomes (Lawrence) Claim (Wai 2849); Acc Service
Delivery Claim (Wai 2704); Ngaati Rangitihi Inland and Coastal Land Blocks Claim (Wai 996); and
Maaori Affairs Act and Burials and Cremations Act Claim (Wai 179): submission 3.3.137 p 40.
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Accountability mechanisms are important in ensuring the disability system is
compliant with te Tiriti/the Treaty and in improving its performance for taangata
whaikaha Maaori. It is critical that Maaori as Tiriti/ Treaty partners can hold the
Crown to account regarding the Crown’s responsibilities and obligations under te
Tiriti/ the Treaty. This is especially important given the recognised health inequi-
ties for Maaori. Accountability mechanisms help the Crown to evaluate its own
performance and to comply with its obligations to taangata whaikaha Maaori and
Maaori more generally.

1.3.1 Claimant positions

Claimants submitted that the Crown has failed to establish accountability mech-
anisms to ensure it complies with its obligations under te Tiriti/the Treaty.”
Claimants submitted that such mechanisms are critical, as the National Hauora
Coalition and All Maaori Claim noted:

Robust and effective monitoring and accountability mechanisms are crucial to lift-
ing the performance of the health and disability system. Poor accountability allows
the Crown to evade its obligations under te Tiriti to actively protect taangata whai-
kaha Maaori and remedy inequities they face.*

Claimants submitted te Tiriti/the Treaty and its principles are not sufficiently
embedded in Crown documents or system frameworks. Furthermore, they do not
contain adequate accountability mechanisms.” Among these is the Pae Ora Act.
Claimants argued the primary legislation for the health system fails to adequately
embed te Tiriti/the Treaty or adequately link actions required by the Act to te
Tiriti/the Treaty. They argued this means that the disability framework is held
to a ‘lower standard’ set out in the Pae Ora Act, as opposed to the principles of
te Tiriti/the Treaty.” Furthermore, the Pae Ora Act’s te Tiriti/the Treaty clause
(section 6) is too narrow as it expresses an intention to give effect to te Tiriti/the
Treaty in specific situations, not the Act as a whole, according to Dr Brown.”

Section 6 of the Pae Ora Act outlines how the Crown gives effect to te Tiriti/
the Treaty under the Act. When first enacted, the Act required ‘the Minister, the
Ministry, and all health entities to be guided by the health sector principles, which,
among other things, are aimed at improving the health sector for Maaori and
improving hauora Maaori outcomes. It also required for Te Aka Whai Ora ‘to have
systems in place for the purpose of engaging with Maaori and enabling responses
from that engagement to inform the performance of its functions” and ‘to report
back to Maaori on how the engagement under section 20 [which requires engaging

83. See, for example: submission 3.3.113(a), p7; submission 3.3.125, p12; submission 3.3.131, p34;
transcript 4.1.28, p359; document Fis, ps.

84. Submission 3.3.121, p 32

85. See, for example submission 3.3.118, pp 411, 413; and doc E1, p12.

86. Submission 3.3.118, p36

87. Document H12, p6
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with and reporting to Maaori] has informed the performance of its functions.*
This clause has since been amended by the Pae Ora (Disestablishment of Maaori
Health Authority) Amendment Act 2024 to transfer the responsibilities of Te Aka
Whai Ora to Te Whatu Ora and removed the requirement that these two entities
‘jointly develop and implement a New Zealand Health Plan and to work together
in the performance of specified functions of Health New Zealand, among other
changes.”

In Dr Brown’s view, ‘the Act does not require health entities to give effect to
the principles of te Tiriti when performing functions under the Act’”® She further
noted that the general health sector principles outlined in section 7 of the Act do
not reference disabled people or taangata whaikaha Maaori. Moreover, there is
a ‘[lJack of an intersectional lens throughout the Act] for example, section 36(1)
implies that Maaori and disabled people are two distinct groups.” The Ngaati
Rehia Hapuu Claim, however, did acknowledge that the Act provides for iMPBs
for Maaori to have a role in planning and design of local services, whose responsi-
bilities include ‘monitor[ing] the performance of the health sector in a relevant
locality’”

Other than the Pae Ora Act, ‘te Tiriti is not imbedded in the disability frame-
work’ and ‘within the documentation there is no cross-sector monitoring or
accountability measures set up to ensure that the Crown and its agents act consist-
ently with te Tiriti within the disability framework itself} according to a group
of claimants.” From their examination of a selection of Crown frameworks and
documents relevant to taangata whaikaha Maaori, they noted that where docu-
ments express an intention to give effect to te Tiriti/the Treaty, this ‘intention is
merely a good intention and nothing more, as it is not supported by guidance on
how to give effect to or honour te Tiriti/the Treaty.’* These documents include
the Women’s Health Strategy, Pae Tuu, the Rural Health Strategy, My Home My
Choice, and Te Mauri o Rongo New Zealand Health Charter.”” For example, Pae
Tuu references the special relationship between Maaori and the Crown, but does
not refer to specific principles, such as partnership, constraining the Crown’s

88. See Pae Ora Act (Healthy Futures) Act 2022, s 6 (as enacted)

89. See section 6 of the Pae Ora (Disestablishment of Maaori Health Authority) Amendment Act
2024, which repealed this requirement as outlined in section 6(i) of the Pae Ora Act (Health Futures)
Act 2022 when first enacted. Engagement requirements are now provided for under section 16A.

90. Document H12, p6

91. Ibid. See section 36(1)(c)-(d) of the Pae Ora (Healthy Futures) Act 2022, which outlines that
the General Policy Statement must set priorities for health outcomes for Maaori and health outcomes
for disabled people, among other groups.

92. Submission 3.3.131, p52; see Pae Ora (Healthy Futures) Act 2022, s30

93. Claimants for the Waimiha River Eel Fisheries (King Country) Claim; Land Alienation and
Wards of the State (Harris) Claim; Ngaati Tara (Gabel) Claim; Te Mahurehure (Egen) Lands Claim;
Housing (Wikotu) Claim; and Disability and Rehabilitation Support Services (Kingi) Claim: tran-
script 4.1.28, p138.

94. Ibid

95. Ibid; see also submission 3.3.118, p33

270



ACCOUNTABILITY MECHANISMS 34
accountability to te Tiriti/the Treaty.”® Though the document has four aspirational
outcomes for Maaori, these outcomes are not connected to the health policy
framework. Accordingly, they submitted that “There is no mechanism provided
to ensure that this outcome is achieved, nor a measure. To ensure progress with te
Tiriti compliance, outcomes ought to be monitorable, or the outcome should sim-
ply be treated as a pleasantry’”” They also raised that the gps for Health 2024-2027
does not reference any Tiriti/ Treaty principles or obligations.”®

Furthermore, within these relevant Crown policy documents, such as Pae Tuu
and its predecessor He Korowai Oranga, there are ‘scant references to te Tiriti
principles rather than actual integration and interpretation of the principles;, while
others made no reference to te Tiriti/the Treaty, such as the Whaikaha documents
Growing Voice and Safety and Purchasing Rules and Guidelines.” They submit-
ted: ‘A document with no reference to te Tiriti is therefore explicitly only beholden
to the expectations it sets for itself.’** They submitted that incorporating te Tiriti/
the Treaty and its principles throughout the system, including in legislation, ‘is
essential for developing the capacity of taangata whaikaha Maaori to monitor the
actions of the Crown and to hold the Crown accountable.

Claimants also noted that several policy documents did incorporate te Tiriti/
the Treaty. For example, the Monitoring, Evaluation, Analysis and Learning
Strategic Framework, which governs the approach of Whaikaha to monitoring
and is informed by the EGL principles.” At the outset, the document expresses
a commitment to te Tiriti/the Treaty and taangata whaikaha Maaori."” Similarly,
Whakamaua also outlines an approach to monitoring based on maatauranga
Maaori and co-designed with Maaori, as well as a drive to improve accountability
measures, in order to deliver equitable outcomes.”* However, it does not include
tangible accountability mechanisms. Consequently, claimants argued that such
documents ultimately do not have accountability to te Tiriti/the Treaty, either not
referencing te Tiriti/the Treaty adequately, or referencing te Tiriti/the Treaty and
not including corresponding accountability mechanisms. A group of claimants
jointly submitted:

Monitoring and outcomes for the health and disability system are vital in ensur-
ing compliance with te Tiriti principles. Although Pae Tuu and the MEAL Strategic
Framework amongst other documentation do give effect to te Tiriti, accountabil-
ity mechanisms are lacking. Documents typically do not go far enough to prescribe
the implementation of mechanisms and outcomes. The result is that, despite the

96. Submission 3.3.118, pp 32-33

97. Ibid, ps4

98. Ibid, p43

99. Transcript 4.1.28, p138; submission 3.3.118, pp 32, 34, 37-38
100. Transcript 4.1.28, pp138-139

101. Ibid, p145

102. Submission 3.3.118, p53

103. Ibid, pp40-41

104. Ibid, p53
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11.3.2

obligations in parts of the framework, there is no guarantee that te Tiriti compliant

. . . 10
mechanisms are, in fact, established.'”

Claimants submitted that ambiguous language is insufficient to hold the Crown
to account, as it risks the Crown ignoring its obligations under te Tiriti/the
Treaty.m(’ For example, witnesses Dr Heather Came, Professor Tim McCreanor and
Leanne Manson commented that the NzDs 2016-2026 should be more explicit as
to the upholding of te Tiriti/ the Treaty, including by outlining how Maaori will be
involved in its monitoring and evaluation.'” Claimants further noted that using
language that conflates Tiriti/ Treaty principles with other concepts reduces the
effectiveness of policy documents.” Accordingly:

Clear, intentional and descriptive language is the necessary starting point for te
Tiriti/ Treaty compliance. It becomes difficult to hold agencies to account where te
Tiriti/ the Treaty is not included because in excluding te Tiriti, this suggests there is
no te Tiriti obligation to meet."”

Claimants also raised issues with compliance, noting that while many docu-
ments within the disability framework acknowledge monitoring and outcomes,
‘they stop short at creating an obligation akin to the principles of te Tiriti’"* They
cited, for example, Te Mauri o Rongo New Zealand Health Charter, which in their
view, ‘makes broad general statements that identify an ideal but set out no mech-
anisms to ensure that any organisational changes are implemented’™ Counsel for
this group of claimants concluded:

The health sector appears to have an aversion to using the language of te Tiriti
in a manner that binds it to the principles. Where documents mention or reference
te Tiriti or its principles, this does not amount to an imbedding or an embodiment
with te Tiriti, and where the Treaty is not mentioned the choice of language can be
described as principle-adjacent.”

11.3.2 The Crown’s position
The Crown did not directly respond to the claims regarding accountability mech-
anisms or provide detailed evidence as to the mechanisms it has in place. The

105. Claimants for the Waimiha River Eel Fisheries (King Country) Claim; Land Alienation and
Wards of the State (Harris) Claim; Ngaati Tara (Gabel) Claim; Te Mahurehure (Egen) Lands Claim;
Housing (Wikotu) Claim; and Disability and Rehabilitation Support Services (Kingi) Claim: submis-
sion 3.3.118, p56.

106. Submission 3.3.118, p39

107. Document E1, p12

108. Submission 3.3.118, p39

109. Ibid, p39; see also p 42

110. Transcript 4.1.28, p139

111. Ibid, p140

112. Ibid
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Crown explained that the Ministry of Health as the steward of the health system is
responsible for monitoring the performance and integrity of the system, including
its compliance with obligations under te Tiriti/ the Treaty.” Te Whatu Ora is also
responsible for monitoring its own services, including for Maaori, and the Hauora
Maaori Advisory Committee has an advisory role in monitoring Maaori health."*
A group of claimants noted that it is unclear how taangata whaikaha Maaori are
involved in these mechanisms."

Dr Sarfati observed that ‘“Te Tiriti and its principles are proactively embedded
in the health and disability sector through all its key documents, including in the
New Zealand Health Strategy 2023, Provisional Health of Disabled People Strategy
2023 and NzDs 2016."° Furthermore, the Pae Ora Act outlines how the Crown will
meet its obligations under te Tiriti/the Treaty and specific provisions that outline
how the Crown will give effect to te Tiriti/the Treaty."”” These include various
long-term (10 year) strategies, all of which mention taangata whaikaha Maaori:
Pae Tuu, the New Zealand Health Strategy, the Health of Disabled People Strategy,
Pacific Health Strategy, Rural Health Strategy and Women'’s Health Strategy."® As
noted above, the Act stipulates that the Minister, Ministry and health entities are
to be guided by health sector principles, which include improving the sector and
health outcomes for Maaori.™ Accordingly, she considered that ‘our commitment
to Te Tiriti goes further to being “just a position statement and an action plan”"*°
However, she acknowledged:

we have clear mechanisms to ensure that the system operates in a way that is consist-
ent with Te Tiriti o Waitangi. Right at the moment, we are in a process of change and
so, I can’t describe exactly how that will occur but what I can say, is that we remain
committed to that as a goal.™

Dr Sarfati did not explain how taangata whaikaha Maaori are mentioned or
whether there are linked accountability mechanisms, nor how the Crown evalu-
ates its progress or holds itself accountable against the mechanisms she noted.
However, Dr Sarfati acknowledged concerns with the language used for the EGL
framework. She accepted that it is different to a te Tiriti/ the Treaty framework as it
uses different, though related, concepts. By not using language that is well-known
and understood in te Tiriti/the Treaty context, she accepted there is difficulty in
holding the Crown to account.”

113. Document 113, p12

114. Transcript 4.1.26, p138

115. Submission 3.3.118, p 424

116. Document L13(i), pp 6-7

117. Transcript 4.1.26, p171

118. Ibid, p172

119. Document L13(i), p 6; see also Pae Ora (Healthy Futures) Act 2022, 56
120. Document L13(i), p6

121. Transcript 4.1.26, p140

122. Ibid, pp191-192
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11.3.3 Tribunal analysis

Documents and frameworks are the primary way the Crown facilitates compliance
with its Tiriti/ Treaty obligations. These include strategic documents, overarching
plans and the Pae Ora Act. The evidence before us shows that these documents
and the broader health framework have failed to establish direct accountability
mechanisms, including measures to monitor compliance and actions if Tiriti/
Treaty principles are not complied with. Moreover, these documents do not gener-
ate strong accountability mechanisms for the Crown regarding te Tiriti/ the Treaty.
As we have seen, documents are often deficient in their references to te Tiriti/the
Treaty, which means that they do not create accountability against te Tiriti/the
Treaty. Where documents do reference te Tiriti/ the Treaty, there are not adequate
corresponding actions or measures facilitating accountability. Similarly, we have
seen that even documents expressly relevant to taangata whaikaha Maaori lacked
accountability mechanisms.

In support of this notion, Dr King observed that Crown organisations often
used high-level statements to express their commitment to Maaori, but did not
include taangata whaikaha Maaori. These statements were not clearly linked to
corresponding actions or measures which support positive outcomes for Maaori.
In her view, the disconnect between strategic aims and tangible actions ‘suggests
that statutory accountability mechanisms for legislative requirements around
Maaori health equity are not exercised, leading to a ‘permissive legislative and
structural framework’™ She also observed that the then pHBs did not have specific
accountability mechanisms to taangata whaikaha Maaori, nor could they provide
information as to complaints by taangata whaikaha Maaori.”™* Furthermore, their
contracted services did not have accountability mechanisms in place to ensure
these services are effective for taangata whaikaha Maaori or safeguards against
unresponsive services, nor did the Ministry of Health require this.”” Thus, Dr
King concluded: “There are no clear accountability mechanisms, and thus no con-
sequences for Crown organisations that do not perform with regard to equitable
outcomes for Maaori with lived experience of disability (even if performance was
routinely monitored)."*

Current accountability mechanisms are inadequate, as measured against the
Crown’s commitment to Tiriti/ Treaty principles, its accountability to taangata
whaikaha Maaori, and specifically equitable outcomes for taangata whaikaha
Maaori. While the Crown submitted that safeguards were in place and it was com-
mitted to te Tiriti/ the Treaty, we did not receive robust and detailed evidence as to
the measures it has in place to ensure this is followed through in practice. As the
Crown could not point to what accountability mechanisms it has in place beyond
general, aspirational commitments, it cannot be said that sufficient processes are
in place to hold the Crown accountable for its performance against its obligations

123. Document B22, p354
124. Ibid, p314
125. Ibid, p358
126. Ibid, p350
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under te Tiriti/the Treaty for the benefit of taangata whaikaha Maaori. It is criti-
cal that such arrangements include measures that explicitly correlate with Tiriti/
Treaty principles, especially where the overarching goals of the relevant document
or plan express a commitment to te Tiriti/the Treaty.

11.4 TRIBUNAL FINDINGS
In assessing the Crown’s accountability mechanisms, the principles of active pro-
tection, equity and good governance are relevant.

In stage one of the Hauora/Health inquiry we reported and made findings
on how the then DHBs, primary health organisations and providers are held to
account, alongside external monitoring of the Ministry of Health.”” Among our
findings, we considered that the Crown breached the principles of active protec-
tion and equity of te Tiriti/the Treaty, because the ways in which health entities
were being held to account did not support equitable health outcomes for Maaori,
and the Crown failed to collect adequate information of the primary healthcare
sector’s performance relating to Maaori health.”® In Hauora, we noted:

The permissive nature of the primary health care framework, with its considerable
devolution of responsibilities, permits actors in the health sector to downplay their
responsibilities to improve inequitable health outcomes for Maaori and to abide by
Treaty obligations. If the Ministry is to fulfil its role as the steward of the health sys-
tem, it must demonstrate strong leadership. This includes strengthening accountabil-
ity mechanisms throughout the sector to ensure the sector is performing well but also
extends to leading by example and expressing core concepts and directions for the
sector thoroughly and clearly.™

The principle of active protection obliges the Crown to be well informed about
Maaori health outcomes and initiatives to achieve health equity for Maaori.”* As
stated in Haumaru, ‘the Treaty obliges the Crown to ensure that the health system
is accountable to its Treaty partner.® As such, the Crown cannot alone be the
auditor of its performance and Maaori and the Crown, as partners, must equally
be able to evaluate and hold the health system to account. We stated in Haumaru:

In informing itself of Maaori health status, the Crown cannot unilaterally deter-
mine what will be measured and how it will be reported. In other words, the Crown
cannot be the sole auditor of its own performance - the Treaty obliges it to ensure that

127. See Waitangi Tribunal, Hauora, chy

128. Ibid, p138

129. Ibid, p137

130. Waitangi Tribunal, Haumaru: The covip-19 Priority Report (Lower Hutt: Legislation Direct,
2023), P43

131. Ibid
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1.4
both Treaty partners have equivalent ability to scrutinise the health system and hold it
to account when it is not meeting Maaori needs.”

The Crown’s approach relies on documents and legislation to ensure the disabil-
ity system is held to account generally and in terms of its obligations to taangata
whaikaha Maaori under te Tiriti/the Treaty. For this approach to ensure account-
ability in practice, documents must clearly outline the obligations the Crown will
meet, supported by specific and robust actions and regular monitoring and report-
ing on progress. The Crown should also partner with taangata whaikaha Maaori
in the development of these mechanisms. Failing to include direct and meaningful
actions in policy documents and system frameworks means that system-level faults
impacting taangata whaikaha Maaori are not addressed. Measures must also allow
taangata whaikaha Maaori and their whaanau to be involved in these processes, so
that the Crown is not solely auditing itself, including making decisions on what it
audits. While there are processes to raise complaints, these typically concern indi-
vidual circumstances and are insufficient to constitute taangata whaikaha Maaori
being able to hold the Crown accountable for system-level deficiencies. Therefore,
it cannot be said the Crown is accountable to its Tiriti/ Treaty partner, nor that
Maaori are involved in accountability.

The principle of equity requires the Crown to work towards equity in health
outcomes for Maaori and be accountable to Maaori for its performance.”™
However, as we noted in Haumaru, ‘no single Crown entity or social sector agency
can be accountable in isolation for achieving equity}** and thus there is communal
responsibility across Crown agencies. Moreover, robust accountability mechan-
isms and processes are needed to support equity in Maaori health outcomes. As
we have heard, the documents and processes by which the Crown holds itself to
account do not include specific actions or measures that the Crown must under-
take and related reporting, such as measures regarding outcomes for taangata
whaikaha Maaori. It is of concern that these actions do not express meaningful and
practical commitments to taangata whaikaha Maaori or adequately incorporate te
Tiriti/the Treaty. Crown documents that do not clearly and genuinely embed te
Tiriti/the Treaty create a lower standard for the Crown to satisfy, a standard which
does not accurately reflect or comply with its Tiriti/ Treaty obligations.

Relatedly, according to the principle of good governance, ‘[tlhe Crown should
be accountable for its actions in relation to Maaori and subject to independent
scrutiny; as stated in Te Mana Whatu Ahuru.”> As we have stated, there are not
clear and robust accountability mechanisms in place, nor data collected, that
enable non-Crown entities, especially taangata whaikaha Maaori, to hold the
Crown to account. There are not entrenched mechanisms to facilitate this inde-

132. Ibid, pp43-44

133. Ibid, p43

134. Ibid

135. Waitangi Tribunal, Te Mana Whatu Ahuru: Report on Te Rohe Pootae Claims, 6 vols (Lower
Hutt: Legislation Direct, 2023), vol 1, p216
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pendent scrutiny such as embedded and transparent processes that allow taangata
whaikaha Maaori to provide feedback on and review system settings, beyond
individual complaints processes. Therefore, the Crown cannot currently be inde-
pendently and formally scrutinised regarding its obligations under te Tiriti/the
Treaty or its commitments for the disability system in breach of the principles of
active protection, equity and good governance. This is unacceptable and needs to
change.
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CHAPTER 12

THE ACCIDENT COMPENSATION CORPORATION SCHEME

The Accident Compensation Corporation (Acc) scheme is an important aspect
of the health and disability system. It is a no-fault compensation scheme provid-
ing compensation and funded recovery to anyone in Aotearoa New Zealand for
accidental injuries, including disabilities resulting from accidents. The scheme is
managed by the Accident Compensation Corporation, first established under the
Accident Compensation Act 1972, later changed to the Accident Compensation
Act 2001

In this chapter, we discuss taangata whaikaha Maaori access to Acc, including
elective injury treatment and services, Hcss through acc, weekly compensation
and whether taangata whaikaha Maaori accessing acc for support and services
experience equitable outcomes compared to non-Maaori disabled under the
scheme.” We also discuss the cultural competency of the Acc scheme and its staff
and its provision of rongoaa.

We begin this chapter with an analysis of our jurisdiction to consider claims
made in relation to acc. We then provide a high-level summary of the acc
scheme and Acc’s primary strategy, Huakina Te Raa. Next, we discuss claimant
and Crown evidence relating to taangata whaikaha Maaori access to Acc and its
services. We finally consider whether the Acc scheme is compliant with Tiriti/
Treaty principles, after which we provide our findings.

The issues addressed in this chapter may overlap with issues already discussed
throughout this report. At the outset we signal that discussion of HCss is also set
out in section 3.3, the availability and access to services within the wider disability
system in chapter 8, and the cultural competency of disability workforce in section
10.1.3.

12.1 TRIBUNAL’S JURISDICTION TO MAKE FINDINGS ON ACC
Section 6(1) of the Treaty of Waitangi Act 1975 sets out the Tribunal’s jurisdiction.*
Section 6 provides that the Tribunal can inquire into any policy, practice, act

1. At the time, it was known as the Accident Compensation Commission.

2. Accidental Compensation Act 2001, 259

3. We take into consideration and respond to the issues posed in section 10.1 of the Tribunal state-
ment of issues (statement of issues 1.4.2).

4. Sections6(6) and 6aA of the Treaty of Waitangi Act 1975 provide that the Tribunal cannot
inquire into Bills that are currently before the House or Representatives or historical allegations in
claims filed after 1 September 2008.
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or omission proposed or done by, or on behalf of, the Crown that prejudicially
affects, or is likely to prejudicially affect, any Maaori by breaching the principles of
te Tiriti/ the Treaty.’

The Crown argues that acc does not fall within the Tribunal’s jurisdiction
because Acc is not part of the Crown. The claimants, in turn, maintain that acc
is within the Tribunal’s jurisdiction. We reserved our decision on this point until
after we heard evidence on acc issues,” and now address whether acc is within
our jurisdiction.

12.1.1 The Crown’s position

The Crown argued that Acc is not part of the Crown, nor does it act on its behalf.”
It noted that Acc carries out its functions independently of the Crown and that
the Crown does not have control over its operational decision-making regarding
entitlements.’ AcC’s legislative framework, including the Accident Compensation
Act 2001 and the Crown Entities Act 2004, prescribes narrow circumstances as to
when the Crown can give direction to acc.” It further noted that while the Crown
‘may have relevant and lawful levers of influences (including some prescribed
under statute)) it ‘is not able to exercise substantial control over [acc] activities’”
However, the Crown accepted that the legislative and policy settings for Acc are
within the Tribunal’s jurisdiction.” Therefore, the Crown argued that this must be
the Tribunal’s focus for any findings or recommendations in this area.”

12.1.2 Claimant positions

Several claimants addressed the relationship between the Crown and acc.
Broadly, they argued that acc is within the Tribunal’s jurisdiction because acc is
part of the Crown.” They cited the ‘control test, which tests the degree of control
that a minister of government exercises over the relevant entity, and argued the
Crown exercises a ‘high level of control’ over Acc.” In support, they refer to the
Court of Appeal decision Stafford v Accident Compensation Corporation (Stafford),
and say the Court considered that Acc was a Crown agent over which the Crown
held a significant level of ministerial control. We note that the Court of Appeal in
Stafford, by majority, considered that, ‘acc is properly regarded as under the con-
trol of the Crown to the extent that ministerial control exists under the relevant

. Treaty of Waitangi Act 1975, s6(1)
. Memorandum 2.6.43, p15
. Memorandum 3.2.264, p [12]
Ibid
. Submission 3.3.138(a), p10
10. Ibid
11. Memorandum 3.2.264, p [12]
12. Submission 3.3138(a), p11
13. Memorandum 3.2.260, pp1, 10; memorandum 3.2.279, pp 4-5; submission 3.3.113, pp 24-25;
submission 3.3.129, pp 14-16
14. See memorandum, 3.2.279, pp 4-5; submission 3.3.113, p25
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legislative provisions.” We further note that the issue before the Court of Appeal
was more specific than the issues before us. The issue was whether the Minister
exercised control over the Acc’s investment function. The Court of Appeal found,
by majority, that the Minister does not exercise control over Acc in relation to
its investment functions. Justice Williams, in a minority decision, disagreed and
considered that acc is controlled by the Crown in that context."

12.1.3 Our position

(1) Who or what is ‘the Crown’?

It is generally understood that Tiriti/ Treaty obligations are formally held by the
Sovereign in right of New Zealand, or ‘the Crown. However, there is no single defi-
nition for ‘the Crown;, though it generally refers to the central executive govern-
ment under a legal orthodox view.” Experts, such as Professor Philip Joseph, have
suggested that the Crown can also embody the legislative and judicial branches."

Defining ‘the Crown’ has never been a straightforward exercise. In the High
Court decision in Accident Compensation Corporation v Stafford, Justice Collins
traversed briefly the ‘[w]ide ranging and at times irreconcilable definitions of
“the Crown” . . . found in our statue books, case law and in text books’” Justice
Courtney in the Court of Appeal majority in Stafford took a similar view.

In his dissenting judgment, Justice Williams noted when considering ‘[w]hat or
who' is the Crown, expressed that the Crown is, wrongly, assumed to be ministers,
rather they are ‘servants or agents of the Crown’ and emphasised the difficulty
in precisely defining the Crown, observing ‘[tlhe Crown is defined differently
depending on the particular function and area of law’* The diverging assessments
between the Court of Appeal bench in Stafford regarding aAcc’s status as a Crown
entity is itself illustrative of the difficulties in defining the exact ambit of ‘the
Crown.

(2) Previous Tribunal reports
The Treaty of Waitangi Act 1975 does not define ‘the Crown. That said, previous
Tribunals have dealt with claims relating to actions and omissions by entities that
were argued not to be part of the Crown.

One such example relates to local authorities. Previous Tribunal reports have
found that, while local authorities are not Crown agents, the Crown is responsible
for the legislative frameworks within which they operate, and for monitoring their

15. Stafford v Accident Compensation Corp [2020] 3 NZLR 731 (cA), p769 per Courtney J

16. Ibid, p774 per Courtney J, p 819 per Williams J

17. Kevin Hille, Carwyn Jones and Damen Ward, Treaty Law: Principles of the Treaty of Waitangi
in Law and Practice? (Wellington: Thomson Reuters, 2023), p 203

18. Philip Joseph, Joseph on Constitutional and Administrative Law, sth ed (Wellington: Thomson
Reuters, 2021), p 686

19. Accident Compensation Corporation v Stafford [2018] 2 NZLR 861, 876

20. Stafford v Accident Compensation Corp [2020] 3 NZLR 731 (cA), pp804-805 per Williams J
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Tiriti/ Treaty compliance where Crown duties have been delegated.” Previous
Tribunal reports have also examined the Native Land Court,” despite the courts
being deemed outside of the conventional definition of ‘the Crown’”

In terms of the health system, The Napier Hospital and Health Services Report
discussed whether the Tribunal had jurisdiction to inquire into ‘State health agen-
cies’ in Hawke’s Bay.”* It found that prior to the mid-20th century, statutes govern-
ing the local health services did not define the boundaries of the Crown. However,
the Hospital Act 1957 explicitly excluded hospital boards from the definition of ‘the
Crown’” Further, statutes governing Crown health agencies since then included
clauses defining regional and district agencies as not part of ‘the Crown.** Despite
this explicit statutory language, the Tribunal nevertheless applied the common law
control test in defining the ambit of the Crown which we apply further in the next
section.”

Most relevant to our present discussion is the Tribunal’s finding in relation to
purchaser and provider agencies in Hawke’s Bay from 1993 to 2000 - the Health
Funding Agency and Healthcare Hawke’s Bay. These were ‘Crown entities’ under
the Public Finance Act 1989 and, under that legislation, explicitly defined as out-
side the Crown under that Act.”

Yet, despite this statutory exclusion, the Tribunal found these entities to be
within the Crown’s ambit under the control test. It stated that purchaser agencies
were ‘no more than modestly autonomous arms of central government, which
appointed their boards, provided all their funding, set their policy objectives,

21. See, for example, Waitangi Tribunal, Report of the Waitangi Tribunal on the Mangonui
Sewerage Claim (Wellington: Government Printing Office, 1988), p35, and Waitangi Tribunal,
Tauranga Moana, 1886-2006: Report on the Post-Raupatu Claims, 2 vols (Wellington: Legislation
Direct, 2010), vol 1, p 476.

22. See, for example, Waitangi Tribunal, Rekohu: A Report on Moriori and Ngati Mutunga Claims
in the Chatham Islands (Wellington: Legislation Direct, 2001), p 33. See also Waitangi Tribunal, The
Te Roroa Report (Wellington: Booker and Friend, 1992), p31, where the Tribunal considered ‘the
Native Land Court as an agency of the Crown by reason of the court’s powers and authority being
conferred by statute. Notwithstanding the separation of powers in administration, it is an arm of the
Crown and of the State’

23. Hille, Jones and Ward, Treaty Law, pp 71-72

24. Waitangi Tribunal, The Napier Hospital and Health Services Report (Wellington: Legislation
Direct, 2001), p31

25. Ibid, p32. Section 4(5) of the Hospitals Act 1957 states: ‘Notwithstanding anything in this Act,
in the exercise of its functions, duties, and powers a Board shall not be deemed for the purposes of
any proceedings to be the agent or servant of the Crown or to be an instrument of the Executive
Government of New Zealand, or to be entitled in any proceedings to claim any of the privileges of
the Crown; and no officer or employee of the Board shall be deemed to be the agent or servant of
the Crown’

26. Waitangi Tribunal, Napier Hospital, p32; Area Health Boards Act 1983; Public Finance Act
1989; Public Finance Amendment Act 1992; Public Health and Disability Act 2000

27. Waitangi Tribunal, Napier Hospital, p 33

28. Ibid, pp34-35. Section 2 of the Public Finance Act 1989 defines ‘the Crown’ as to ‘not include
... a Crown entity’
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bound them to detailed annual agreements, and made them liable to ministerial
direction’”

The Tribunal further concluded that the committees and boards that operated
Napier Hospital from 1877 to 1991 were not part of the Crown. However, it found
that, while these bodies could not be held directly accountable for breaches of te
Tiriti/the Treaty, Crown responsibility for meeting its Tiriti/ Treaty obligations in
these areas was not removed. Accordingly, in this context the Tribunal directed its
scrutiny to the consistency of the governing health sector legislation with Tiriti/
Treaty principles and the adequacy of government supervision of the health agen-
cies to which it delegated responsibility for Napier Hospital.”

(3) Our approach to jurisdiction

In assessing our jurisdiction, we first observe that the claims before us relate to
the manner in which acc delivers health services to Maaori. These are public
functions. They fall on acc by statute: the functions of Acc include to carry out
the duties to (1) determine cover for injured persons and (2) provide entitlements
in respect of persons who have such cover.” Importantly, however, these are not
the only functions or duties of Acc. It has broader duties to manage its accounts,
set and collect levies, invest and undertake other functions. These functions are
important, but they are incidental to the public functions undertaken by acc.
This is important context, because we have not been asked to assess these other
tunctions and other duties of Acc. Our focus is limited to the provision of health-
related services.

A second and related observation is that, because we are focused on AccC’s
public functions, the Court of Appeal’s recent commentary in Stafford on whether
Acc is the Crown is of limited assistance to us. That decision focused on a very
specific aspect of AcC’s functions: its investment in commercial property.” That
context is very different to ours.

We adopt the ‘control test” as applied in The Napier Hospital and Health Services
Report, which stated:

We agree that it is appropriate to evaluate each statutory regime on its merits and in
its historical context. The statutory exclusion of agency from the ambit of ‘the Crown,
while influential, is not in our view decisive. We must look beyond the specific statu-
tory definition to assess the formal relationship between delegated health agencies
and central government.”

The Tribunal then outlined the ‘control test’ endorsed in 1999 by the Court of
Appeal, which identified three criteria:

29. Waitangi Tribunal, Napier Hospital, p 35

30. Ibid, p36

31. Section 165 of the Accident Compensation Act 2001 sets out the duties of Acc, and section 262
sets out the functions of Acc, one of which is to carry out the section 165 duties.

32. Stafford v Accident Compensation Corp [2020] 3 NZLR 731 (cA) at p769 per Courtney |

33. Waitangi Tribunal, Napier Hospital, p 33
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1. the nature of the functions that the entity performs, and for whose benefit it per-
forms these functions;
2. the nature and extent of the powers entrusted to the entity;
3. above all, the nature and degree of control of the Crown or government over the
entity.**

The Napier Hospital and Health Services Report cited the Court of Appeal case,
Te Heu Heu v Attorney General: ‘“The most important test to determine whether
it should be treated as a part of the Crown or not is the so-called ‘control’ test:
A Crown component will be treated as part of the Crown if it may be said to be
‘controlled’ by the Crown’”

Adopting the control test as applied in The Napier Hospital and Health Services
Report, we start by assessing the nature of acc’s functions and for whom they
are delivered. We are asked to assess AccC’s health services delivery functions to
Maaori. These functions are provided for all New Zealanders. The Crown accepts
that, in this way, Acc plays an important part in the health and disability system.*
These are public functions delivered to all New Zealanders. For our purposes
and in our context, this aspect of the control test points to Acc being part of the
Crown.

We turn next to Acc’s powers. The powers entrusted to Acc are broad. Not only
must it provide cover for accidental injuries, but it must also (among other things)
maintain separate accounts from which that cover is to be paid and it must invest
the significant funds it holds from time to time. Because we are focused on only
some of Acc’s functions, we are only concerned with some of Acc’s powers. Our
focus is on the delivery of health services. Again, because these services are public
in nature, the associated powers are also public in nature. This too points to Acc
being part of the Crown for our purposes.

Finally, and above all, we must assess the nature and degree of Crown control
over Acc. We start by noting that, even though the Court of Appeal (by majority)
concluded that Acc is not the Crown when it decides to buy or sell an invest-
ment property, the majority observed that ‘acc is properly regarded as under
the control of the Crown to the extent that ministerial control exists under the
relevant legislative provisions’” There are aspects of the relationship between
the Acc and the Crown that point to Crown control, including the following
examples: the Minister controls the constitution of Acc’s Board ;** the Board must
consult with the Minister on the appointment of a chief executive and with the

34. Waitangi Tribunal, Napier Hospital, pp 33-34; Te Heu Heu v Attorney-General [1999] 1 NZLR
98 (ca) at p119 per Robertson J

35. Waitangi Tribunal, Napier Hospital, pp 33-34; Te Heu Heu v Attorney-General [1999] 1 NZLR
98 (ca) at p119 per Robertson |

36. Submission 3.3.138(a), p97

37. Stafford v Accident Compensation Corp [2020] 3 NZLR 731 (cA) at p769 per Courtney |

38. Ibid, p767; Commissioner of Inland Revenue v Medical Council of New Zealand [1997] 2 NZLR
297 (CA); Metropolitan Meat Industry Board v Sheedy [1927] AC 899 (pcC)
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State Services Commissioner on terms and conditions;” Acc must enter into a
service agreement with the Minister, which is treated as a statement of perfor-
mance expectations for the purposes of section 149E of the Crown Entities Act;"
Acc must prepare a statement of intent and the Minister has powers to amend
the statement of intent;" if required by the Minister of Finance, AcC must supply
financial forecasts and information relating to the amount it expects to receive
from the Crown;* acc has the power to borrow money, but only in accordance
with procedures approved by the Minister of Finance.” Thus, the Minister has a
significant role in terms of AcC’s governance. These aspects suggest that Acc is the
Crown for our purposes.

However, perhaps the most important indicator of Crown control is the ability
for the Minister of Acc to direct Acc to give effect to government policy (under
s103 of the Crown Entities Act) or to support a whole of government approach
(under s107 of the Crown Entities Act) regarding the delivery of acc’s health
services function. In our view, these powers would allow the Minister to direct
Acc to give effect to a government policy or to support a whole of government
approach. It is to be remembered that, since 2023, one of the purposes of the
Accident Compensation Act is to ensure that ‘the Corporation monitors access to
the accident compensation scheme by Maaori and identified population groups
in order to deliver services under the Accident Compensation Act in a manner
that supports access to the scheme by injured Maaori and injured persons in those
population groups’** If that monitoring shows that the delivery of services under
the Accident Compensation Act does not support access to the scheme by injured
Maaori, a government could adopt a policy that is aimed at improving that access.
Alternatively, or additionally, the government could create a whole of government
approach that would, within its wider policy direction, have the consequence
of improving the access of injured Maaori to Acc. If either of these happen, it
is within the Minister’s powers to issue a direction to Acc under section103 or
section 107 of the Crown Entities Act to address it, provided any such direction
also complies with section 113 of the Crown Entities Act.

This analysis can be contrasted with the context in Stafford. There, the majority
of the Court of Appeal observed that the Minister could not lawfully direct acc
on commercial property investment decisions. Plainly, that context is very differ-
ent to ours.

Applying the control test as applied in The Napier Hospital and Health Services
Report, for our purposes, within our context, Acc is controlled by the Crown.

More broadly, our conclusion here is perhaps reflective of the nature of the
Tribunal’s kaupapa inquiry programme, which aims to examine claims of national

39. Accident Compensation Act 2001, sch 5 cl 17; Crown Entities Act 2004, s117
40. Accident Compensation Act 2001, s271(3A)

41. Ibid, s272; Crown Entities Act 2004, $$149H-149K

42. Accident Compensation Act 2001, $273

43. Ibid, s276(1)

44. Ibid, s3(ba)
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significance affecting Maaori.* Such high-level inquiries into systemic issues call
for a ‘broad, non-technical and less restrictive approach’ to defining the Crown’s
ambit, as articulated by Justice Williams' dissenting judgment in Stafford.** We
endorse this approach.

We also note here AccC’s own recognition of its role to give effect to and uphold
te Tiriti/the Treaty. In its primary strategy Huakina Te Raa, acc has acknow-
ledged this role, as we will outline in detail later in this chapter.

We recognise that Te Tiriti o Waitangi/ The Treaty of Waitangi is a founding docu-
ment of government in Aotearoa, New Zealand and established the country as a
nation. We will partner with Maaori to give effect to Te Tiriti o Waitangi/The Treaty
of Waitangi and commit to achieving equitable wellbeing outcomes for Maaori.

Huakina Te Raa is underpinned by Te Tiriti o Waitangi/The Treaty of Waitangi
and our commitment to partnering with Maaori and achieving equitable wellbeing
outcomes for Maaori. The strategy gives effect to Te Tiriti o Waitangi/ The Treaty of
Waitangi through our waka hourua partnered approach and dual-framing.”

Acc also acknowledge this role in their 2023-2027 statement of intent:

As a Crown entity, Acc acts to be responsive to Maaori as an expression of the
Crown’s commitment to Te Tiriti o Waitangi/The Treaty of Waitangi through the
following principles: Tino rangatiratanga/Self-determination . . . Paatuitanga/
Partnership . . . Whakamaru/Active protection . . . Mana Taurite/Equity . . .
Koowhiringa/Options.**

This builds on AcC’s expression of its aim to support the Crown in its Treaty
relationships in its Statement of Intent 2015-2019 and its 2017 Annual Report:

We recognise that the Treaty of Waitangi is a founding document of government in
New Zealand and established the country as a nation. We aim to support the Crown
in its Treaty of Waitangi relationships and deliver our services in ways that enable
equitable outcomes for Maaori.*

45. Chief Judge Wilson Isaac, memorandum concerning the Kaupapa Inquiry Programme, 1 April
2015, p3

46. Stafford v Accident Compensation Corp [2020] 3 NZLR 731 (CA) at p 814

47. Document L19, pp 32, 37

48. ‘Te Tauaakii Whakamaunga Atu Statement of Intent 2023-27, Acc, https://www.acc.co.nz/
assets/corporate-documents/statement-of-intent-2023-2027-acc8451.pdf, accessed 27 July 2026, p7

49. ‘Statement of Intent 2015-2019, Acc, https://www.acc.co.nz/assets/corporate-
documents/7feso22e24/acc7146-statement-of-intent-2015-2019.pdf, accessed 27 July 2026, p29;
‘Annual Report 2017, Acc, https://www.acc.co.nz/assets/corporate-documents/a62a168a11/accy811-
annual-report-2017.pdf, accessed 27 July 2026, p56
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The High Court in Stafford v Attorney General observed that these statements are
‘an appropriate acknowledgement that [Crown] entities remain - notwithstanding
their legal separation and independence - “creatures” of the Crown.”

It is also important to consider the practical consequences if Acc is considered
not to be the Crown for our purposes — such a conclusion would mean that the
Crown could avoid Tiriti/ Treaty scrutiny simply by delegating public functions to
Crown entities by way of legislation. In this context, the High Court has observed
that, ‘As a matter of constitutional principle, it would simply be wrong if, by the
simple act of creating such entities, the Crown could shed its obligations to Maaori
in the areas in which those entities operate.™

We agree with this constitutional principle. We therefore conclude that, apply-
ing the control test as applied in The Napier Hospital and Health Services Report,
and given AccC’s own recognition of its role to give effect to and uphold te Tiriti/
the Treaty, for our purposes, within our context, Acc is controlled by the Crown.

12.2 ACC SCHEME AND HUAKINA TE RAA STRATEGY
This section provides a high-level overview of the Acc scheme and Acc’s primary
strategic document, Huakina Te Raa.

12.2.1 Acc scheme

Acc is responsible for injury prevention, rehabilitation (supporting people to
recover and manage injuries) and compensation (financial support).” Under the
Accident Compensation Act, Acc provides cover for physical injuries and some
mental injuries caused by accident.” Depending on the nature of the injury,
Acc provides short term to lifelong support.”® The purpose of the Accident
Compensation Act is to provide ‘a fair and sustainable scheme for managing per-
sonal injury’ and minimising both the incidence and impact of injury.” While the
scheme does not expressly cover disability, Acc coverage includes serious personal
injuries that cause significant impairment or lifetime disability, such as paraplegia
and moderate to severe traumatic brain injuries.”

To receive support from Acc, a person must make a claim, which is then
assessed by acc, based on information about the injury, how it was caused and
where they were when the injury occurred. What the person was doing or who
was at fault does not influence their claim.”” Claimants who require more support
will be assigned a case manager to arrange support and services for their recovery.
Acc will create a plan to help the claimant to become as independent as possible,

50. Stafford v Attorney General [2021] NZHC 335, 2 March 2021, para 170
51. Ibid

52. Document L3, pp3-4

53. Ibid, p4; doc L7, pp14-15

54. Document L3, p4

55. Accident Compensation Act 2001, s3

56. Document L3, p3; doc Ly, pp15-16

57. Document 13, p5
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which can include returning to work. The plan will be developed with the injured
person and will outline what their needs are, how acc can support these needs
and what acc can fund.” Support can include: specialist equipment, home help,
child supervision and the cost of treatment and associated costs, such as transport,
accommodation and prescriptions. These supports are defined by the Accident
Compensation Act and associated regulations.” There are limits to the support
Acc can provide under the Act.*

As part of their injury cover, a person may be eligible for one or more entitle-
ments.” There are five categories of entitlements: rehabilitation (including treat-
ment, social rehabilitation and vocational rehabilitation), first week compensation,
weekly compensation (for permanent impairment), lump sum compensation, and
funeral, survivors’ and other grants.”

In terms of rehabilitation, treatment means physical or cognitive rehabilitation
and can only be received from treatment providers, as defined under regulations.”
Clients may receive social rehabilitation either separately or alongside treatment.
Social rehabilitation captures a range of support, with the purpose ‘to assist in
restoring a claimants independence to the maximum extent practicable’* We
discuss social rehabilitation further in section 12.2.3(3) on rongoaa. Vocational
rehabilitation is also available to help maintain, obtain, regain or acquire voca-
tional independence, as appropriate.” Vocational rehabilitation is only available
to recipients of weekly compensation and may include training programmes and
workplace assessments.” Under the scheme, injury recovery may include elective
surgery such as radiology, physiotherapy and orthopaedic surgery.” Before elec-
tive surgery is offered, clients are typically required to have a range of assessments
and may first need to complete some rehabilitation treatment.” Elective surgery
typically requires prior approval.”

Acc provides either personal injury compensation or weekly compensation.
Personal injury compensation is a one-oft lump sum payment and is available to
those with a permanent impairment (meaning someone impaired to at least 10

58. Ibid, pp5-6

59. Ibid, pp6-7 23

60. Ibid, ps5

61. Accident Compensation Act 2001, s 67

62. Ibid, s69; see also doc L3, p10

63. Accident Compensation Act 2001, s6, see also sch 1, cl 2; doc L3, p11

64. Accident Compensation Act 2001, s79; see also doc L3, p11

65. Accident Compensation Act 2001, s80(1)

66. Document L3, p11

67. Document 12, p50

68. Ibid, p51

69. ACC, ‘How to Submit an Elective Surgery Request for Prior Approval, https://www.acc.co.nz/
for-providers/provider-contracts-and-services/elective-surgery-services/submit-a-request, accessed
18 November 2025
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per cent).”” There is no lump sum entitlement for injuries suffered before 1 April
2002.”" Weekly compensation is available to people in paid employment at the
time of their injury. Acc will pay up to 8o per cent of a persons income where
they cannot perform their usual work duties because of the injury, as confirmed
by a medical certificate.” Calculations for weekly compensation and lump sum
payments are set by legislation.”> Weekly compensation is calculated according
to earnings at the time of the injury, not the time of claim. We discuss weekly
compensation in section 12.2.3(5).

MBIE is responsible for regularly monitoring, reviewing and reporting on the
performance of the aAcc scheme, including its legislative, regulatory and policy
settings.”

We note that claimants raised concerns with the lack of reference to Tiriti/
Treaty obligations in the Accident Compensation Act. For example, the Maaori
Health (New Zealand Maaori Council) Claim submitted that this, and the
Accident Compensation Act as a whole, does not create standards for ‘equitable
healthcare outcomes for Maaori, nor does it outline standards ‘for equal utilisation
of Acc services by Maaori, nor the ‘participation of Maaori in decision-making, or
partnership with or capacity building of the Maaori healthcare sector.”

12.2.2 Huakina Te Raa

Huakina Te Raa is AcC’s organisational strategy, which was launched in July
2023 and builds on Whaaia Te Tika, AcC’s Maaori strategy, established in 2016.”°
Huakina Te Raa is a dual framework that acknowledges both te Tiriti and the
Treaty, according to Megan Main, Chief Executive of acc.”” It includes positive
outcomes for both Maaori and all New Zealanders.”” Huakina Te Raa outlines
three overarching goals that Acc seeks to achieve over the next 10 years: Mana
Taurite/Equity, Ringa Atawhai/Guardianship and Oranga Whaanau/Safe and
resilient communities. Mana Taurite/Equity intends that all users have ‘accessible
services and improved outcomes. This includes improving access, experiences and
outcomes for Maaori. According to Ringa Atawhai/Guardianship, the scheme will
be ‘sustainable for present and future generations’ and commits to partnering with
Maaori to improve outcomes. Oranga Whaanau/Safe and resilient communities

70. Accident Compensation Act 2001, sch 1, cl 54(1); see also doc L3, pp25-26; Community
Law, ‘acc Entitlements: Treatment, Compensation and Other Support, https://communitylaw.org.
nz/community-law-manual/chapter-19-accident-compensation-acc/acc-entitlements-treatment-
compensation-and-other-support/lump-sum-payments-for-permanent-impairments, accessed 4
December 2025

71. Accident Compensation Act 2001, sch 1, cl 54(2)

72. Document L3, pp 7, 11

73. Ibid, p11. See, for example, Accident Compensation Act 2001, sch 1, cls 32, 47, 56.

74. Document L7, pp 6, 20

75. Submission 3.3.124, p3; doc 12, p76

76. Document L6, p 3; transcript 4.1.27, p299

77. Document L6, p 4

78. Submission 3.3.138(a), p 40
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1222 HAUWHAIKAHA
includes partnering with Maaori to strengthen the safety and resilience of whaanau
and Maaori communities.”

Huakina Te Raa outlines actions acc will undertake to achieve the strategy’s
goals. These include considering both a Tangata Whenua and Tangata Tiriti world-
view and framing approach when making decisions and undertaking actions;
building and maintaining trusted partnerships; and ‘partner[ing] with whaanau
and communities to better understand wellbeing needs’ and empower people to
recover from their injuries.80

Ms Main described Huakina Te Raa as ‘ambitious’ and acknowledged that
‘[i]t will require time for acc to make the right changes and for us to see the
positive impact for Maaori and all people in New Zealand.* She noted the whole
organisation is responsible for achieving the strategy.”” To progress and achieve
the vision of Huakina Te Raa, Acc has established a one year workplan and set
goals to be achieved within the first four years.” Furthermore, AcC’s Statement of
Intent 2023-2027 outlines how Huakina Te Raa will be progressed in this four-year
period and in the medium-long term.** Ms Main commented that ‘[t]he Statement
of Intent confirms Acc’s commitment to improving equity for Maaori’ by outlining
a series of goals on equity, such as to ‘[rJeduce or eliminate disparities in access,
experience, and outcomes for Maaori whaanau across the claimant journey.® acc
also established several initiatives in the first year of Huakina Te Raa, primarily
relating to equity, such as establishing new equity measures to understand impacts
on Maaori communities.

We note that claimants raised concerns about Huakina Te Raa, including the
absence of taangata whaikaha Maaori from the strategy. Huakina Te Raa contains
one reference to ‘disabled people’ and does not reference taangata whaikaha
Maaori at all.¥ The Medical Practitioners Racial Prejudice Claim (Wai 2682)
relatedly argued that while the strategy is forward thinking) it promotes an all-
New Zealand perspective, rather than a Maaori perspective, despite the use of
kupu Maaori.*® Furthermore, the Taylor Alexander Curd acc Claim (Wai 3069),
an interested party, submitted that Acc developed Huakina Te Raa without suf-
ficient partnership and engagement, only engaging two specific Maaori groups:
AcC’s Maaori Advisory Group and ‘key Maaori stakeholders. In their view, this is
inadequate as Acc was required to partner with all Maaori in its co-design.* They
noted that there was no mention in Ms Main’s evidence of whether Acc partnered

79. Document 119, pp32-36

80. Ibid, p37; see also doc L6, p5

81. Document L6, p5

82. Ibid, p8

83. Submission 3.3.138(a), p104; doc L19, pp27-28
84. Document L6, pp5-6

85. Ibid, p6

86. Ibid, pp7-8

87. Submission 3.3.113, p 76; see also submission 3.3.119, p 36; transcript 4.1.27, p293
88. Submission 3.3.116, p10

89. Submission 3.3.119, pp 34-35
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with taangata whaikaha Maaori or taangata whaikaha Maaori groups during its
development.”

12.2.3 Taangata whaikaha Maaori use of Acc

This section addresses taangata whaikaha Maaori use of and access to aAcc by
focusing on the following: Maaori utilisation of Acc, including GP referral rates
for elective injury treatment and rehabilitation services; access to HCsS; rongoaa;
the cultural competency of acc; weekly compensation; and equitable outcomes
for Maaori. We address these in turn.

(1) Do Maaori have adequate access to and utilisation of Acc

In this section, we discuss Maaori access to and utilisation of acc. The Crown
and claimants agreed that Maaori underutilise Acc and experience barriers when
they do access ACc, as identified by Acc-commissioned research.” Acc use risk
of injury and claim rates to determine this underutilisation, along with claim data
against the proprortion of Maaori in the population. In this section, we discuss
risk of injury as different from injury prevalence, with the former relating to the
likelihood of something occurring, while the latter meaning the rates of injury
within the community (including injuries where no acc claim has been made).
We note that the evidence shows Maaori are at a higher risk of injury, and this
risk coupled with evidence of proportionally higher claim rates for serious injury
could suggest a higher prevalance of injury for Maaori generally. However, we do
not have sufficient data on injury prevalence to determine this.

(a) Claimant positions

Claimants submitted that acc is difficult to access and use and that Maaori
underutilise Acc compared to non-Maaori, despite Maaori being at a higher risk
of injury, including serious injury.” The Ngaati Kaapoo (Tibble) Claim submitted
that the Crown has been aware of this underutilisation of Acc by Maaori, but has
failed to address this disparity, which ‘suggests that there are significant systemic
issues in how acc has, and continues to, respond to the barriers to accessing the
Accident Compensation Scheme’”

Expert witnesses Dr John Wren and Dr Peter Jansen for the Maaori Health
(New Zealand Maaori Council) Claim (Wai 2644) explained that ‘there is signifi-
cant and substantive underutilisation of acc funded services' by Maaori and
‘Maaori access to, and use of, healthcare and injury services is reduced at every
step of the pathway through care’™

While they noted acc had acknowledged that Maaori are not receiving equi-
table access or support, ‘[t]hese inequities have been evident from Acc-funded

90. Ibid, p36; transcript 4.1.27, p293

91. Submission 3.3.138(a), p99

92. See, for example, submission 3.3.118, p 251; submission 3.3.113, pp 120, 129; submission 3.3.124,
p2; submission 3.3.131, p 43; submission 3.3.137, p15; and doc K9, p9. See also doc c16, p16.

93. Submission 3.3.113, p135

94. Document 12, pp9, 12
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12.2.3

research and internal evaluations for some 20 years . . . with inconsistent attempts
to address aspects of inequity in access to Acc and in rehabilitation outcomes’®
They concluded that there is ‘long-term (at least 20 years) substantive inequality
and inequity in Maaori utilisation of Acc funded injury treatment and rehabilita-
tion services including disability support, and also associated inequity in health
outcomes, which Acc has been aware of.”® We discuss outcomes further in section
12.2.3(6).

Claimants identified barriers Maaori, including taangata whaikaha Maaori, face
when accessing acc. Referring to Dr Wren and Dr Jansen’s evidence, the Ngaati
Kaapoo (Tibble) Claim noted that these lower rates are likely because of poor
access to healthcare, including costs and location.” For example, if a person can-
not afford to visit a Gp, no Acc claim would be lodged on their behalf.”® Other bar-
riers identified by claimants included limited information about Acc, geographic
isolation and transport difficulties, financial barriers and the lack of appropriate
kaupapa Maaori providers.” These mean ‘Maaori are less likely to have an acc
claim lodged on their behalf’*** Claimants highlighted the challenges they face in
accessing support for travel, equipment and kaupapa Maaori care, alongside a lack
of information.

Claimants submitted that there is a lack of knowledge and information amongst
Maaori about Acc which inhibits Maaori access to Acc services.” Where they
are aware of Acc, claimants submitted that support from acc is difficult. Several
witnesses described the process as a ‘battle’ or ‘fight."”” For example, one witness
explained the difficulty in getting acc for her husband following a car accident,
commenting: T do not want to continue fighting to get simple support. We
shouldn’t have to"”

On travel difficulties, witnesses shared that travel for assessments and travel for
needed caregivers are not always covered. One claimant based in Napier explained
that during his treatment, acc approved a reassessment of his impairment in
Wellington (he had originally been assessed as being 8 per cent impaired, below
the 10 per cent required for a lump sum payment). Acc would not fund this travel
and as he could not afford the travel costs, he was not reassessed.” Relatedly,
interested party Te Roopu Waiora Trust Claim reported that travel for wheelchair

95. Ibid, po

96. Ibid, p1o

97. Submission 3.3.113, pp 129-130

98. Ibid, p120

99. Submission 3.3.124, p 4; submission 3.3.119, p 2; submission 3.3.113, p130; doc 12, p36

100. Submission 3.3.113, p130

101. Ibid, p132; submission 3.3.113(a), pp 47 48; see, for example, submission 3.3.118, p 255; doc 16,
pp 6, 8; submission 3.3.125, p32.

102. See, for example, doc F22, pp [5], [6]; doc J2, pp 8, 11, 12; doc 120, p 2; submission 3.3.118, p251;
doc k9, p7.

103. Document F22, p [6]

104. Document 11, p6
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and mobility scooter users is very difficult given the limited funding available for
caregivers when travelling.'”

We heard also examples of witnesses not receiving the right support or equip-
ment. One witness had to ‘fight’ for tinted windows on his van which he used to
change in while in public, due to medical issues that demanded privacy.*®

The Taylor Alexander Curd acc Claim identified the lack of kaupapa Maaori
solutions as a barrier to accessing Acc. This claim noted that before June 2020
(when rongoaa became available under acc), there was no ‘distinctly Maaori’
service, which left those seeking these services with no option.'”” In 2021/22, Acc
offered to fund a kaupapa Maaori health programme for Mr Curd for six months.
In May 2022, he was informed by an Acc review specialist that Acc was design-
ing a Kaupapa Maaori Health Service. As of September 2024, this was still in
development.”®® In their view, ‘Acc has failed to provide and fund appropriate and
adequate kaupapa Maaori services and solutions’ and the initiatives introduced by
acc are insufficient.”

Relatedly, claimants submitted that taangata whaikaha Maaori are less able to
access elective injury treatment than non-Maaori with and without disabilities.”
According to Dr Wren and Dr Jansen, research studies in the mid-2000s identified
systemic differences in the rates of elective surgery between Maaori and non-
Maaori at all stages of the referral process, by location and by injury severity.™
They found that Maaori were less likely to receive referrals at each stage of the
treatment process, with these lower rates linked to Gp referrals.”” A 2009 acc
paper also identified this inequity.™ A 2014 survey similarly identified that Maaori
are less likely to be referred to a specialist than other ethnicities, with Maaori refer-
rals at 34 per cent, Paakehaa at 48 per cent and other ethnicities at 59 per cent.”

(b) The Crown’s position

The Crown accepted that Maaori underutilise Acc and experience barriers when
they do access Acc, as identified by Acc-commissioned research.™ It also accepted
that there are inequities relating to the lodging of claims by Maaori compared to
non-Maaori." In a briefing to then Minister for acc, the Hon Carmel Sepuloni,
dated 6 May 2021, Acc explained that Maaori have a greater risk of injury and
suspected unrecorded injury prevalence, a result of social determinants of health
and societal risks such as poorer access to healthcare and poorer access to safe

105. Submission 3.3.125, p 36. For a further example related to caregivers, see doc j2, pp 5-6.
106. Document j2, p 8. For another example, see doc K9, p10.
107. Submission 3.3.119, pp 43, 49

108. Ibid, p44

109. Ibid, p49

110. Submission 3.3.113(a), p 47; submission 3.3.124, p4

111. Document 12, p51

112. Ibid, pps1, 52

113. Ibid, p52

114. Ibid, pp73-74

115. Submission 3.3.138(a), p99

116. Document Ly, p5; doc L6, p10o
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work, but Maaori lodge fewer claims than non-Maaori.”” For example, in 2020,
Maaori comprised 12 per cent of total new accepted claims, despite being 16 per
cent of the population.”® Acc considered that the lower claim lodgement rates for
Maaori reflect barriers to accessing Acc, rather than a lower incidence of injury.”

Acc consider Maaori to be at an increased risk of serious injury compared to
non-Maaori due to predictors of serious injuries. These include that Maaori are
more likely to be employed in hazardous industries such as forestry and construc-
tion, are more likely to be exposed to harmful alcohol consumption and family
violence, both being key drivers of physical injury. aAcc also outlined that long-
standing violence against Maaori has resulted in significant psychological harm,
whereby Maaori have higher rates of sensitive claims.” Maaori also have higher
rates or suicide, assault injuries and road crashes. Acc also stated, ‘[t]he major
drivers of injury risk for Maaori mirror the major drivers of health risks faced by
colonised Indigenous people globally: poorer access to safe work, safe homes, safe
transport, safe recreation, and safe healthcare™

This increased risk for Maaori is reflected in claim rates for serious injury
and sensitive claims. Within the context of the overall underutilisation of acc
by Maaori, Acc noted that the serious injury rate per 100,000 people (between
2013-2017) was 11.4 for Maaori and 6.4 for non-Maaori.”” Acc also reported there
were 302.1 sensitive claims per 100,000 made by Maaori compared to 128.6 per
100,000 by European or other.

The May 2021 briefing also reported that Maaori are less likely to be referred for
certain treatments than non-Maaori, and that there are disparities in the provision
of certain treatments, including elective surgery.”* It also noted that those who
can access services are less likely to be referred for specialist care, and where they
are referred, they experience longer wait times for specialist appointments and
surgeries.”

Acc acknowledged that Maaori underutilisation of Acc in general reflects
barriers to health services. The May 2021 briefing reported that when non-serious
injuries occur, Maaori may not have access to quality healthcare, impacting their
ability to access Acc. Acc stated that there are

lower claim rates for non-serious injury among Maaori are likely to reflect poorer
access to health care providers who can lodge claims, rather than lower underlying
injury rates. Treatment providers such as Gps and physiotherapists facilitate access to
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AcCc cover, but are known to be less accessible to Maaori due to geographic and cost

. . . . 126
barriers, as well as conscious and unconscious bias.

Relatedly, Bridget Duley, Manager of the Accident Compensation Policy
Team in the Workplace Relations and Safety Branch of MBIE, explained that co-
payments are another access barrier, because if a non-critically injured person
does not visit a Gp, which typically requires payment, no claim would be lodged on
their behalf.”” Relatedly, the May 2021 briefing noted that while Acc subsidises Gp
visits, it cannot set how much Gps charge for co-payments.”*

Acc has researched access barriers and taken action in response. For example,
Acc undertook various surveys between 2003 and 2006 which identified poor
knowledge amongst Maaori, and the general public, about acc.” In response,
Acc undertook various pilot projects between 2005 and 2006, including a public
television advertising campaign.”® When Whaaia Te Tika was introduced in 2016,
Acc undertook public awareness campaigns specifically for Maaori (and Pasifika)
audiences, ‘designed to increase [their] understanding of Acc’s role and services’
and encourage Maaori ‘to access treatment and support.™

Acc noted that it needs to improve its data around access. Acc currently does
not have a full and accurate view of access issues and disparities for Maaori due
to data quality issues, such as inconsistencies in ethnicity data and duplicate
client records.” Additionally, while Acc has information on claimants, such as
acceptance rates and entitlements, it does not know the prevalence of injury in the
New Zealand population, including for Maaori who are injured and do not lodge
claims. This means Acc cannot compare injury prevalence against known acc cli-
ent data, including lodgement rates.”” Ms Main explained that Acc are developing
a survey to understand this, which will be used to better understand disparities.
The survey data will also be used to understand injury prevalence for Maaori and
map against Maaori claim lodgement rates.”*

ACCs mnew reporting requirements were established by the Accident
Compensation (Access Reporting and Other Matters) Amendment Act 2023 (the
Amendment Act), to improve data and address Maaori access. Entering into force
on 7 June 2023, it amended the purpose of the Accident Compensation Act to
include

ensuring that the Corporation monitors access to the accident compensation scheme
by Maaori and identified population groups in order to deliver services under this
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12.2.3
Act in a manner that supports access to the scheme by injured Maaori and injured
persons in those population groups.”

To support this, Acc’s functions now explicitly include this monitoring role
and it is required to report annually to the Minister for Acc on access by Maaori
and other identified population groups.” Ms Main suggested other identified
population groups may include disabled people.”” Acc must report on: the level
of access; any disparities in access; any barriers Acc identifies that affect access;
and ‘the causes of, or factors contributing to, those disparities and barriers.** The
Minister must present this report to Parliament.”

These changes were in response to studies identifying concerns with Maaori
access and underutilisation and are intended to improve transparency regarding
access levels and improve Acc’s accountability.*® This reporting will also inform
future changes and enable MBIE and Acc to assess the scheme’s effectiveness
in addressing any disparities and access barriers."" MBIE engaged with the Pou
Tangata Iwi Chairs and Te Puni Kookiri while developing recommended changes
to the Minister for acc, but did not engage with other Maaori groups or taangata
whaikaha Maaori."*

The new reporting requirements will be phased in over three years. In the first
year, Acc will report as soon as practicable after the financial year on disparities
and access between population groups. In the second year, acc will provide an
analysis of the barriers it has identified. In the third year, acc will identify causes
of and contributing factors to those barriers. Before collecting data, Acc must
consult on a methodology, which acc was intending to do in early 2024." Acc is
developing a reporting framework and will be supported by its injury prevalence
survey to help establish injury prevalence for Maaori, identify gaps and allow for
targeted interventions."** Ms Main explained that this work will ‘help us build a
suitable evidence base to understand which actions will be most effective in enab-
ling Acc to achieve equitable access, and to measure improvement to ensure the
outcomes sought are being progressed’'*

Alongside research and data gathering, aAcc has established initiatives to
address access barriers. As Ms Main commented, Acc is not waiting for evidence
from the new reporting requirements to understand and address these barriers.*’
In July 2023 acc introduced its Kaupapa Maaori Navigation Service, now named
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Te Ara Tuuhono, in response to issues Maaori had navigating the scheme.”
Building on acc’s general Navigation Services, Te Ara Tuuhono provides free,
independent advice and guidance to Maaori on the system, as well as support to
resolve issues. Acc partnered with iwi and Maaori organisations in its design and
delivelry.148 From 1 July 2023 to 30 June 2024, 1,702 Maaori clients used the service.
To support the service, Acc has upskilled the external workforce, added two new
providers, and provided extra funding for two providers who needed more staff
due to demand."”

Acc noted its commitment to developing kaupapa Maaori health solutions.”
Since December 2021, Acc has been working on its kaupapa Maaori health service.
Maaori lead the design and delivery of this service, in that, panels of local kaupapa
Maaori providers in each of the 12 regions are responsible for designing the service,
which will be delivered by kaupapa Maaori providers.” acc acknowledged that
progress has been slower than expected. The first pilot was launched in the Tainui
waka rohe in February 2024, involving 25 local clients and their whaanau, over 12
months. aAcc, kaupapa Maaori providers and whaanau representatives will moni-
tor outcomes.”” Other regional kaupapa Maaori solutions have been designed and
completed in Te Tai Tokerau and Taamaki Makaurau rohe and Acc has initiated
engagement with Te Arawa, Maataatua and Ngaai Tahu.” Eldon Paea, Acc’s Head
of Maaori Health Partnerships, commented that the ‘key focus is [for] Maaori-
owned, Maaori-governed providers to deliver these solutions, explaining:

The key thing is that we have to do something different if we are expecting a dif-
ferent outcome. The services that we currently are delivering are giving us the results
that we have today and hence, why we have this [inquiry in the] Waitangi Tribunal.
The intent is, as we're designing and delivering these services, they’re embedded into
our portfolio of services and that if there are any things that are not working, we work
together to be able to improve it.”*

Regarding access to kaupapa Maaori providers, Cheryl Gall, Manager, Deputy
Chief Executive Office — Service Delivery at Acc, outlined that Acc must consider
a claimant’s preferences for certain providers and assessors. Staft guidance states
that, for example, they should accommodate Maaori wanting to be assessed by a
Maaori provider. However, the provider options may be limited by the assessment
needed or location of the claimant.”
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12.2.3
Crown witnesses Ms Duley and Ms Main acknowledged that the recent changes
did not address historic access challenges but will improve access in the future.”
Ms Main commented:

Our commitment is to learn from the past but to really focus on pushing hard to
address those barriers, to be able to communicate those barriers, talk to people about
the barriers, work with our partners across the rest of that . . . That's what is in our
control going forward.”

Thus, acc has acted on its commitment to improve access for Maaori through
initiatives such as public awareness campaigns, new reporting requirements on
Maaori access and an ongoing commitment to establish kaupapa Maaori health
services.

(c) Tribunal analysis

It has been well accepted by claimants and the Crown, including Acc, that Maaori
generally lodge fewer claims under acc than non-Maaori. Claimants and the
Crown, including Acc, have both accepted that barriers are causing this underu-
tilisation. This notion is further supported by research, which in the past two
decades has repeatedly shown that Maaori underutilise Acc. However, Maaori
have proportionally higher Acc claim rates for serious injury than non-Maaori.
This risk of serious injury, and injury more generally, are due to predictors of
injury relevant to indigenous people globally. Thus, Maaori are at a greater risk
of serious injury, and particularly for non-serious injuries, face barriers to access
Acc. This risk of injury is different to injury prevalence, with the former relating
to the likelihood of something occurring while the latter meaning the rates of
injury within the community (including both injury claims made under acc and
injuries where no Acc claim has been made). Robust data on prevalence is criti-
cal to accurately understanding Maaori experiences of injury as this risk may not
eventuate. While the two are linked, and we know that Maaori have proportionally
higher claim rates for serious injury than non-Maaori under Acc, we were not
provided with sufficient data to confirm whether Maaori have a higher prevalence
of injury generally compared to non-Maaori. Notably, Acc explained it does not
yet have adequate data on injury prevalence within the population and injury rates
outside of Acc lodgement data and is therefore developing a survey to understand
this. Still, despite the acknowledged data gap, claimants and the Crown, including
Acc, accept that a disparity exists for Maaori access to and utilisation of Acc.

In response to experiences by Maaori and research findings, including research
Acc commissioned, acc has sought to reduce barriers and improve awareness
of acc. The most significant action taken by the Crown is its 2023 amendment
to the Accident Compensation Act, which amended the purpose of the Act and
functions of Acc to include reporting on Maaori (and other population groups)
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access and causes of any identified barriers. While the ‘other population groups’
have not yet been defined, it could possibly include disabled people. Doing so,
or breaking down Maaori access by disability, would further improve access for
Maaori and ensure barriers faced by taangata whaikaha Maaori are identified and
addressed. Huakina Te Raa includes a commitment to ensure equitable access
to all Acc users. To further improve access, Acc is developing kaupapa Maaori
services under aAcc. As acc acknowledged, progress on this has been slower than
intended. Developing these services will improve access by providing Maaori with
a range of care options and services that align with te ao Maaori. Therefore, to
address this important barrier, it is imperative that Acc continues to develop its
kaupapa Maaori solutions.

In sum, it is critical that taangata whaikaha Maaori have access to Acc, espe-
cially those who experience disability because of an accident. Though we have yet
to see improvements following the new reporting requirements, as they are being
phased in, they will have a significant role in identifying and addressing barriers,
and, therefore, are critical to better access in future. We acknowledge that this
action should have occurred earlier, given the consistent research that Maaori do
not equitably utilise Acc. It is imperative that Acc addresses and removes barriers
causing access issues so that Maaori and taangata whaikaha Maaori can use Acc
and receive the support that they are entitled to. Many of the barriers cited are
the same as those we highlighted in chapter 8 on service availability, indicating
the widespread nature of barriers facing Maaori and taangata whaikaha Maaori
throughout the disability system.

(2) Do Maaori have adequate access to home support?

acc offers a variety of HCss options, including personal care, childcare services,
home manager support and nursing care.”® The intent of HCSS is to support a cli-
ent’s return to work and/or community independence.” The provision of HCSs
through other Government agencies is discussed in chapter 7 on funding.

(a) Claimant positions

Claimants raised that HCss is difficult to access through acc and that they do not
have equal access compared to non-Maaori.” To access HCss, the person must see
their Gp, noting that there may be delays for those who live in rural areas and need
to travel to their Gp, and Acc requires frequent visits, often being quarterly, half-
yearly or annually. If they fail to visit their Gp, they lose access to home support
and providers will not receive funding." In their assessment of Acc claims with
HcsS from 2005 to 2013, Dr Wren and Dr Jansen observed that Maaori rates were
consistently lower than non-Maaori rates for non-serious injuries.'” In their view,
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possible explanations for these differences included: Maaori being less informed
about available Hcss services; unintended systematic bias in decision-making;
and preference amongst Maaori women for informal care in the home."” However,
they did not observe any statistically significant differences for serious injuries."

We also heard it is difficult to access and retain care hours, with Maaori receiv-
ing fewer care hours than non-Maaori."” One witness recalled that access to care
hours had been inconsistent, ranging from none to 14 hours, while he currently
receives 3 hours of care hours.® Another witness also had hours reduced despite
his needs and injury unchanging, commenting that [i]t’s hard to get the care you
need, and then you have to constantly fight to maintain it."” To this point, the Te
Roopu Waiora Trust Claim submitted that Acc does not cover caregivers to be
present while in hospital, even though the role of a nurse and caregiver is not the
same.'” These fewer hours also mean that kaupapa Maaori providers assigned to
Maaori clients are paid less.'”

Claimants submitted that acc has failed to ensure that Maaori can choose to
receive HCss from a Maaori provider because none of the lead providers con-
tracted by acc are kaupapa Maaori providers.”® Te Koohao Health estimated in
September 2024 that 360 of 1,620 Maaori Acc clients receive HCss from a Maaori
provider, despite, in their view, Maaori providers having more success caring for
Maaori clients.” It was reported that despite Acc adding new Hcss providers,
including four new Maaori-owned or part-Maaori owned, there are no lead kau-
papa Maaori providers who contract directly with acc.”” Te Koohao Health sub-
mitted that this means providers subcontracted from lead providers, as Te Koohao
Health is, receive few referrals as there is no incentive for the lead provider to refer
the client on.”’

(b) The Crown’s position

Chelsea McNeill, Portfolio Manager within Recovery Services, which is part
of Prevention and Partnerships at the acc, explained that HCsS is part of AcC’s
offering of social rehabilitation and encompasses various supports, ranging from
help with tasks such as meals to 24/7 supervision, and may also include nursing,
physiotherapy and occupational therapy.” The aim of HCsS is to support people
to regain and/or maintain their independence and quality of life.”
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In response to the lack of kaupapa Maaori providers, Ms Main commented that
acc ‘have completely re-thought the approach we will take to that contract’ due
to ‘the lessons and experience of Maaori and the feedback we've had from the sec-
tor about that previous lead provider model.”® Mr Paea acknowledged that lead
providers may choose to refer clients to a subcontracted Maaori provider, whereby
the lead provider takes a portion of the funding before the client is referred to the
subcontracted provider.”

Acc supports Maaori clients through its Hcss contractual arrangements. HCSS
is purchased by acc through different arrangements. Contracted suppliers support
over 25,000 clients a year, 8 per cent of whom are Maaori, while non-contracted
suppliers support 12,000 clients, 17 per cent of whom are Maaori.” In 2018, Acc
amended its contract procurement processes, replacing its HCss contract with a
new Integrated Home and Community Support Services Contract. The Integrated
Home and Community Support Services Contract required providers to outline
how their services would meet the needs of Maaori (and other cultures). A
panel, which included the then Head of Maaori Cultural Capability at Acc, then
reviewed applications.” The Integrated Home and Community Support Services
Contract included the following clauses:

Clause 1.2.4 that stated suppliers must adopt a holistic approach, working in a cul-
turally responsive partnership with the client, their whaanau/family and other
treatment and rehabilitation service providers to ensure an integrated service
experience;

Clause 2.1.4 that service delivery is responsive to the client’s physical, social, cultural,
and emotional needs; and

Clause 6.3.4 that suppliers must respect the values of the client and their family/
whaanau and community.180

In 2022, Acc began to review the Integrated Home and Community Support
Services Contract in light of feedback on the tender process and services and
the development of Huakina Te Raa. These contracts were also due for renewal.
According to Ms McNeill, Acc wanted to understand whether it was achieving its
goal of equity and if not, what changes were needed before contracts were renewed
or if a new service was needed. Feedback acc received included improving the
monitoring of cultural responsiveness.”” Whaaia Te Tika is also part of their con-
tractual obligations, whereby providers must be culturally responsive and identify
and respect cultural values."™
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Ms McNeill addressed caregiving during hospital visits. She acknowledged
that an unplanned hospital stay may result in no or limited payment by acc.™
The client will likely receive less funding than if they were in the community,
because sleepover care is unlikely to be needed while in hospital as hospital
staff will provide supervision.”™ She explained that funding may be provided in
‘exceptional circumstances, for example where a client with a serious or complex
injury requires 24/7 care of supervision, or specialist training for certain tasks.
This is because hospitals are not typically staffed to provide constant supervision
or may not have the specialised training that the client needs.” The Crown did
not address alleged discrepancies in Hcss care hours allocated to Maaori clients
compared to non-Maaori clients.

(c) Tribunal analysis

We heard evidence that the provision of Hcss through acc is not adequate, with
care hours being difficult to maintain and not meeting the needs of taangata whai-
kaha Maaori. Access to Acc is also undermined because of the lack of kaupapa
Maaori lead providers, with one kaupapa Maaori provider submitting that they
receive few referrals to support Maaori whaanau, which limits the choice available
to taangata whaikaha Maaori. However, we do not have sufficient evidence to
show that Acc’s provision of Hcss is inadequate.

Dr Wren and Dr Jansen noted that claims for Hcss were lower for Maaori with
non-serious injuries compared to non-Maaori (from 2005 to 2013). It is especially
concerning that there are no kaupapa Maaori lead providers, given the lead pro-
viders are the first to be offered clients from acc (though they can refer on to a
kaupapa Maaori provider). Te Koohao Health estimated that a low proportion of
Maaori receive HCSS services from a Maaori provider and that they receive few
referrals of Maaori whaanau. However, this is an estimate, and we do not have
further evidence to corroborate this, or more recent statistics than what was pro-
vided by Dr Wren and Dr Jansen. However, we do not have evidence of referrals to
other kaupapa Maaori providers, and how they compare to non-Maaori providers,
to substantiate these claims or to draw wider conclusions on any inequities. It is
important that Maaori have the option to receive HCss from kaupapa Maaori pro-
viders. However, we do not have sufficient evidence to show that Maaori cannot
access HCSs through Acc, including from a Maaori provider.

The lack of kaupapa Maaori lead providers raises concerns regarding the cul-
tural standards of care delivered to taangata whaikaha Maaori. Despite this, Acc
has established cultural competency standards for all providers, so that Maaori
receive appropriate services regardless of the provider delivering services. For
example, HCss contracts require providers to meet the needs of Maaori, which
would include taangata whaikaha Maaori. Acc has also sought to improve the
provision of HCss for Maaori, by reviewing its procurement processes. Therefore,
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we do not have sufficient evidence to show that the care delivered to taangata
whaikaha Maaori is inadequate.

The experiences we heard show that taangata whaikaha Maaori experience dif-
ficulties retaining the care hours they need, including while in hospital, with hours
fluctuating despite their condition being consistent. The Crown did not address
the challenges retaining adequate care hours or the alleged disparity in care hours
between Maaori and non-Maaori. Crown witnesses did, however, acknowledge
that care hours may be reduced while the recipient is in hospital as hospital staff
can provide support, except in some limited circumstances. However, we propose
a preferred carer provides different support than hospital staff. It also does not
recognise that hospitals with many patients cannot necessarily provide the indi-
vidual support taangata whaikaha Maaori need. While hours are inconsistent and
uncertain, we do not have sufficient evidence to determine whether care hours for
taangata whaikaha Maaori are inequitable to non-Maaori disabled.

Overall, the provision of HCss care hours for taangata whaikaha Maaori are not
always sufficient to meet their needs. However, we cannot determine whether care
hours are inequitable to those provided to non-Maaori disabled. We acknowledge
that Acc contracts have been amended to ensure providers meet the cultural needs
of users, including Maaori. It is critical that taangata whaikaha Maaori receive the
support that they are entitled to under Acc to support their recovery, and that this
support can be received from kaupapa Maaori providers if the injured person so
desires.

(3) Is rongoaa adequately available through Acc?

From June 2020, AcCc made rongoaa available as a service option. Rongoaa is
not classified as treatment under acc, but as ‘other social rehabilitation, because
rongoaa practitioners are not considered treatment providers under the Accident
Compensation Act."* The Accident Compensation Act distinguishes between two
forms of social rehabilitation. Section 81 specifies that aAcc is liable to provide key
aspects of social rehabilitation, defined as: aids and appliances; attendant care;
child care; education support; home help; modifications to the home; training
for independence; and transport for independence.™ Section 82 states that Acc
may provide any other social rehabilitation, after specific criteria has been satis-
fied, such as it being required as a direct consequence of the covered personal
injury.* To access social rehabilitation, such as rongoaa, the claimant must first be
assessed.”® acc staff must also seek internal guidance before approving rongoaa.

186. Document Ls, p 4. See clause 8 of the Accident Compensation (Definitions) Regulations 2019
(L1 2019/194) for the meaning of ‘treatment providers. The Accident Compensation (Definitions)
Amendment Regulations 2024 (SL 2024/230) amended the meaning of ‘treatment provider’ but did
not add rongoaa practitioners.
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(a) Claimant positions

Claimants submitted that rongoaa is difficult to access under Acc because of its
classification as ‘other social rehabilitation.”® The additional requirement that Acc
seek internal guidance is another barrier to granting rongoaa. Claimants submit-
ted that access to rongoaa is restricted by frontline staff, who act as ‘gatekeepers’
and ‘do not have the necessary cultural competency training, or understanding
of rongoaa.”" Interested party, the Health Services and Outcomes (Ngai Tai,
Ririwhenua) Claim (Wai 3117) argued that by requiring assessors to seek internal
guidance even if all the criteria is met, ‘the Crown is putting unnecessary obs-
tacles in the way of clients seeking care’ and ‘discriminating against a type of care
simply for being Maaori’®* It should be noted that rongoaa can be accessed by
any person, regardless of their ethnicity. This claim also submitted that while
Acc provides rongoaa under ‘other social rehabilitation; section 82 uses the term
‘may’ which indicates that Acc retains discretion and can refuse rongoaa even if
the other criteria is satisfied. They contrasted this with section 81(3), which states
that acc ‘is liable to provide a key aspect of social rehabilitation’ Thus, in their
view, the Accident Compensation Act does not require Acc to provide rongoaa,
because, while it must provide ‘key aspects of social rehabilitation, it does not
include rongoaa.”* They noted, ‘[e]ven if rongoaa Maaori is routinely provided in
practice, clients should be able to know their entitlements under the legislation.””’
They concluded:

Because Acc retains ultimate authority on access to what many Maaori consider
to be a vital service they have no obligation to whaikaha Maaori to provide it, even if
they meet all the criteria. An option to access rongoaa that is at the total discretion of
the Crown is not a true option.196

Claimants criticised AcC’s application of rongoaa as not a genuine commitment.
A group of claimants labelled AccC’s provision of rongoaa as ‘superficial at best™”
while the Ngaati Kaapoo (Tibble) Claim submitted that by adopting this classifica-
tion of rongoaa as ‘other social rehabilitation, ‘Acc’s legislative framework upholds
individualised western models as the standard method of care)®® Claimants con-

sidered this classification to be a ‘bureaucratic hoop of proving that the cultural
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care they need is in fact “treatment™ We heard that rongoaa is not properly

integrated or respected, with the Medical Practitioners Racial Prejudice Claim
commenting rongoaa pracitioners not being recognised as treatment providers is
concerning and ‘to a degree “smacks” of tokenism.*** Mr Curd argued it treats
rongoaa as ‘something off to the side’ and not critical to a person’s recovery.”

Witnesses gave evidence that despite the value of rongoaa to their recovery,
it is difficult to access. For example, one witness explained the value of rongoaa
compared to other treatment, noting the psychologist he could access did not
help his pain, but mirimiri (bodywork) did. He explained, however, ‘there is no
ongoing access via Acc for this’ and ‘[yJou have to keep fighting for it. He was
only able to access one round of mirimiri treatment which included acupuncture
and instead had to rely on free treatments from a massage school.””” To this point,
Mr Curd commented that rongoaa ‘is not accessible in reality; that while it can be
accessed on paper, there are practical barriers such as travel to rongoaa services.
For instance, he described having to travel an hour as there is no local practitioner
for him. This challenge was compounded by acc questioning the amount he spent
on travel.””

As noted, we heard that acc staff approving rongoaa do not have the requisite
understanding of rongoaa.”** One interested party recalled having to explain ron-
goaa to a case manager. He also needed to explain why he wanted to see another
rongoaa practitioner, with the aAcc staff member not understanding that there are
specialities within rongoaa and each practitioner is different.”” Accordingly, in his
view a lack of training and ‘fundamental misunderstanding of rongoaa acts as a
barrier to Maaori receiving rongoaa treatment.*** We discuss the overall cultural
competency of Acc in section 12.2.3(4).

This classification leads to lower compensation because rongoaa is subject to
different funding criteria being a form of social rehabilitation, according to Mr
Curd. He noted, a person will receive six sessions at a time which is capped at $125,
excluding GsT, while some practitioners cost upwards of $175 a session. This means
that the client may need to pay some of the costs, or more expensive practitioners
may devalue their services so that the extra cost does not fall onto the client.*”

(b) The Crown’s position
The Crown acknowledged that rongoaa practitioners are not classified as treatment
providers and so rongoaa is classified as ‘other social rehabilitation, commenting

199. Submission 3.3.137, p15

200. Submission 3.3.116, p 9; see also transcript 4.1.20, p 234

201. Transcript 4.1.20, p235; submission 3.3.119, p 47

202. Document J2, p 3. For another example, see doc 119, p3.

203. Transcript 4.1.20, p234

204. Submission 3.3.118, p194; submission 3.3.119, pp 45-46; doc J14, p18
205. Document j14, p18; submission 3.3.119, p 46

206. Document j14, pp16, 18

207. Ibid, pp17-18; see also submission 3.3.119, pp 4647
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this is due to ‘definitional issues in the scheme legislation.**® Clients can access a
range of Maaori healing approaches, including mirimiri, karakia and raakau ron-
goaa (native flora herbal preparations).”” Rongoaa services are available to clients
whose claim has been accepted and need rehabilitation.”™ Clients automatically
receive four sessions and may be approved for more depending on their needs and
recovery.” Clients can access rongoaa at a clinic, home or marae, and acc will
pay the cost of travel where there is no local practitioner.”” Rongoaa is available
through Telehealth where in-person treatment is not possible.”® Rongoaa can be
used in conjunction with other rehabilitation.”

Regarding staff competency, Mr Paea explained that when rongoaa became
available, Acc undertook a roadshow campaign to update and upskill its front-
line staft, so they understood rongoaa and its benefits for clients’ wellbeing.
Completing the approval process would also improve their cultural competency.™
Staff approving rongoaa are supported by the rongoaa team, who provide guid-
ance and maatauranga.”® Rongoaa is also overseen by a Rongoaa Maaori Advisory
Panel.”” In 2022, Acc appointed its second Rongoaa Maaori Advisory Panel to
guide the development of its rongoaa services. To further support understand-
ings of rongoaa, acc hosted the inaugural Rongoaa Maaori Conference in May
2024. It was attended by over 400 people, including practitioners, researchers and
clinicians.”®

The Crown submitted that there has been significant use of rongoaa services.”
From June 2020 to 22 September 2023, 6,803 people had access to rongoaa services
through acc with 52,652 services being delivered (an average of 7.1 sessions per
client). During this period, 172 rongoaa practitioners had been registered with
Acc, and 3,352,694 claims were lodged with Acc with 0.2 per cent using rongoaa
services. This has more than doubled since September 2022, with 30,500 rongoaa
treatment sessions being delivered from September 2022 to September 2023.”*° In
August 2024, Mr Paea reported that this has increased to 215 rongoaa practitioners
and Acc was increasing the number of registered practitioners to reduce the need
to travel.”” Meanwhile, the number of rongoaa users had increased to 10,300 over
11,700 claims, with 58 per cent of users being Maaori.*”

9
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Mr Paea accepted that improvements can be made to the approval process and

agreed that it should not be necessary to seek further internal guidance if a client
meets all the criteria.” He commented:

The social rehabilitation process, which is part of our legislative framework, has
a piece within the legislation that requires us to approve rongoaa once they have an
accepted acc claim. Were looking to find ways to relax some of these steps so that
we can become more of an equitable service offering much like other health services

. . . . 224
where you can just walk in and receive the service.

Therefore, there is awareness within Acc that the provision of rongoaa can be
improved.

(c) Tribunal analysis

The provision of rongoaa is an important kaupapa Maaori health solution and is
valuable to clients in their recovery, as we have heard during this inquiry. However,
we also heard that its classification as ‘other social rehabilitation’ and the lack of
cultural competency of acc staff approving rongoaa are barriers to access. Despite
this, we are satisfied by Acc’s progress and do not consider that they prevent taan-
gata whaikaha Maaori from accessing rongoaa.

We heard that the wording in the Accident Compensation Act enables rongoaa
to be declined even when all criteria have been met and it impacts the costs cov-
ered. However, we do not consider that this classification is preventing rongoaa
from being accessed as there has been significant uptake in rongoaa services since
it was made available under acc, as shown by the statistics provided by Mr Paea.
We did not receive sufficient evidence on the costs covered because of this clas-
sification or whether it impacts on use.

We heard that the requirement that acc staff seek internal guidance is also a
barrier to access, making acc staff the decision-makers. This requirement appears
to be unnecessary and is not required by legislation. It is unclear whether other
forms of other social rehabilitation require similar internal guidance. We note
Mr Paea’s comment that processes can be streamlined. This step also requires
that staff sufficiently understand rongoaa, which claimants have argued they do
not. However, acc has imposed safeguards to facilitate rongoaa access, such as
providing for four treatments, covering travel costs where there is no local practi-
tioner, increasing the number of practitioners available through acc and making
it available through Telehealth. acc has also trained its staff to improve their
understanding of rongoaa. The use of rongoaa has continued to increase since its
inclusion under Acc.

Opverall, we consider that aAcc has taken sufficient steps to ensure users can
access rongoaa and its staft have the requisite understanding of rongoaa to appro-
priately approve the service and are not acting as barriers to access. We commend

223. Transcript 4.1.27, p283
224. Ibid, p282
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12.2.3
the inclusion of rongoaa as a service option and the strides Acc has made to
improve access to it and note its use is increasing.

(4) Is Acc culturally competent for Maaori?

(a) Claimant positions

We heard concerns with the cultural competency of the acc scheme and its
staff.”” Though this subject has been noted in earlier sections, we have not dis-
cussed this issue in the context of aAcc. For example, the Taylor Alexander Curd
Acc Claim submitted that the scheme is not culturally responsive to Maaori and
that it is incompatible with tikanga, te reo Maaori and Maaoritanga, and thus fails
to meet the needs of taangata whaikaha Maaori, nor can it accommodate cultural
requests.””® According to this claim, ‘the Crown has established and enabled a
monocultural and exclusionary healthcare and recovery scheme which has little
to no regard for te a0 Maaori, tikanga Maaori, and the principles of Te Tiriti’”” We
heard that despite initiatives Acc has introduced, Acc cannot meet the needs of
taangata whaikaha Maaori wanting kaupapa Maaori solutions.”® There is also no
reference to Maaori or taangata whaikaha Maaori having input into the develop-
ment of these initiatives.”

Claimants and witnesses outlined poor experiences with case managers, impact-
ing the services they received.”® They have dealt with inconsistent treatment and
treatment that is not culturally competent.” An interested party experienced case
managers having to be removed for what he described as ‘cultural breaches,
while a witness noted that experiences improved and support became easier to
obtain once they received a Maaori case manager.”” Another witness considered
that getting technology funded by acc depends on the case manager, with some
case managers being easier to deal with than others.”* For him, it is critical for
trusting relationships to be formed so the correct information can be obtained.”

We also heard that staff are not adequately trained, creating a ‘culturally unsafe
environment that disables taangata whaikaha Maaori further, and prevents them
from healing and recovering from injury.*° Dr Wren and Dr Jansen considered
that Acc needed to ‘undergo significant systemic and cultural change, integrat-
ing Maaori decision-makers at all levels and funding training and development

225. See, for example, submission 3.3.113, p130; submission 3.3.121, p 51; submission 3.3.118, p194;
submission 3.3.119, p 38; transcript 4.1.20, p 236; submission 3.3.124, p5.

226. Submission 3.3.119, pp 30, 41, 43-44

227. Ibid, p1
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236. See, for example, submission 3.3.119, p 39.
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programs designed by Maaori for all staff>™ One witness considered that case

managers are not adequately prepared, speaking to their training and competency.
He stated:

I don't think they actually prepare their case managers for what they are dealing
with. T have been through quite a few case managers and most times they have no idea
about: first, the injury; second, the disability and third the complications that arise
from the disability. I don’t think there is enough training especially for people with
limited vision. There are ways you need to explain things to us and there are ways you
need to describe things.” ¢

We also heard that acc does not take a holistic approach to its services. The
Maaori Health (New Zealand Maaori Council) Claim submitted that Acc’s insur-
ance approach ‘overlooks and undermines a holistic and Te Ao Maaori approach
to health*” For example, one witness considered that mental health concerns are
neglected in favour of physical ones.**’

It was reported that the treatment facilitated by acc is not culturally competent.
For example, one interested party had to explain tikanga and karakia during an
ophthalmologist appointment, despite requesting that tikanga be accommodated
and Acc communicating this to the provider.” To this point, a group of claimants
submitted Kawa Whakaruruhau, Acc’s cultural safety policy, does not ensure pro-
viders are culturally competent. Its purpose is to ‘weave together te ao Maaori (the
Maaori worldview) and Crown/public sector views and approaches to advance
culturally safe service delivery of Acc providers and suppliers.””” While this has
been incorporated within procurement processes, and providers are to follow it,
claimants argued that this is a tick-box exercise and has no implementation guide-
lines.*® It is to be read alongside Te Whaanau Maaori me 0o mahi: Guidance on
Maaori Cultural Competencies for Providers, but neither document is referenced
in the 2024/25 service agreement between Acc and the Minister for acc.”* They
further claimed that acc does not audit providers on their implementation of
Kawa Whakaruruhau, with providers completing self-assessments only.””

237. Document 12, p101

238. Document 16, p26

239. Submission 3.3.124, p 4; see also doc K13, p9
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Housing (Wikotu) Claim; and Disability and Rehabilitation Support Services (Kingi) Claim: submis-
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243. Submission 3.3.118, p343; see also submission 3.3.119, pp 39-40

244. Submission 3.3.118, pp343-344

245. Ibid, p344

309



223 HAUWHAIKAHA

(b) The Crown’s position

Crown witnesses outlined initiatives established to improve acc’s cultural respon-
siveness, including staft cultural competency. They acknowledged the importance
of providing culturally responsive services, with Ms Gall accepting that cultural
competency is critical to meeting the needs of taangata whaikaha Maaori, which
would include knowledge of te reo Maaori, maatauranga Maaori and te Tiriti/the
Treaty.**

Regarding case managers (now recovery assistants), Ms Gall explained that they
can access a module on te Tiriti/the Treaty and Whaaia Te Tika and Te Rito, a
four-part module on Maaori culture and perspectives, and can enrol in Te Reo
Puaawai, an introductory te reo Maaori course.”” She reported in August 2024 that
of AcC’s recovery assistants, 6 per cent had attended Te Reo Puaawai workshops,
1 per cent completed Te Rito course one, while 13 per cent completed Te Rito
course four, and 61 per cent had completed te Tiriti/the Treaty and Whaaia Te
Tika course.”* Acc has also established Te Hihiri, a Maaori leadership programme
for Maaori staff.**’ However, these programmes are not compulsory, as claimants
identified.”*

Acc also established Haapai, an initiative to improve the cultural responsive-
ness of case management and experiences for Maaori claimants and whaanau.”
Beginning as a pilot, it is being operationalised through Aotearoa New Zealand.
It was reported that, as of August 2024, it is operational in 16 regions and has
supported over 1,000 Maaori clients.” Mr Paea explained its impact on services.
For example, 20 per cent of Haapai clients are accessing rongoaa, compared to
2 per cent of non-Maaori, and approximately 25 per cent of Maaori clients are
supported by Haapai, despite being in rural areas where access to services can be
more difficult.”*

Regarding the 2024-25 service agreement between acc and the Crown,
Kirimana Ratonga Mahi Service Agreement, the Crown submitted that it is con-
sistent with Huakina Te Raa.”

252

(c) Tribunal analysis

The lack of cultural competency identified by claimants builds on our earlier dis-
cussion of the cultural competency of the broader disability workforce, in which
we found that the delivery of training and professional development has failed to
ensure disability staff are appropriately competent and has resulted in taangata

246. Transcript 4.1.27, p326

247. Document L3, p14

248. Document r3(h), p5

249. Submission 3.3.138(a), p102

250. Transcript 4.1.27, p327; submission 3.3.131, p 44; submission 3.3.137, p 52
251. Document L3, p5

252. Document L5, p11

253. Document L5(f), p4

254. Ibid, ps

255. Submission 3.3.138(a), p105

310



THE ACCIDENT COMPENSATION CORPORATION SCHEME 223
whaikaha Maaori receiving poor and culturally unsafe care. As we highlighted
previously, cultural competency is paramount to the care received by taangata
whaikaha Maaori.

Like the wider system, we have heard concerns with the cultural competency of
Acc and its staff. We heard evidence of poor experiences with case managers, who
required taangata whaikaha Maaori to explain aspects of te ao Maaori, such as
tikanga, and that Acc support does not take a holistic view of health, contrary to
te a0 Maaori. aAcc has responded to these concerns by establishing Haapai, a pro-
gramme to support Maaori to receive culturally responsive services under Acc.
Acc also has training programmes for its staff, including for te reo Maaori and te
ao Maaori. However, we note these courses are optional, and statistics provided by
Acc show that completion rates are low.

Relatedly, claimants argued that providers contracted under the scheme are not
sufficiently culturally competent, with taangata whaikaha Maaori left to outline
te a0 Maaori themselves. Acc established Kawa Whakaruruhau, a cultural safety
standard that providers are to follow. We heard, however, that this standard is not
adequately incorporated into provider contracts and is a tick-box exercise, rather
than a genuine standard providers must comply with and are held accountable to.
We were not provided with adequate evidence on how it has been implemented to
determine whether this standard has supported or failed to support the cultural
competency of providers.

Experiences show that taangata whaikaha Maaori do not always receive
culturally competent support and services under acc. It is critical that taangata
whaikaha Maaori receive support that takes into account their needs, especially as
Maaori. We consider that Acc has acted in response to these concerns to improve
the delivery of its services.

(5) Do Maaori have fair access to weekly compensation?

(a) Claimant positions

Claimants submitted that taangata whaikaha Maaori do not have equal access to
weekly compensation, compared to non-Maaori with and without disabilities.”
Claimants cited Acc surveys between 2003 and 2006 which showed that half of
the respondents were unaware that acc provided weekly compensation where
a person cannot work as a result of injury.”” One claimant gave evidence that
there are practical barriers to obtaining weekly compensation, as well as delays.
She explained for her husband to receive weekly compensation following an
accident in 2006, they had to submit monthly medical certificates, which obliged
him to regularly travel from Taumarunui to see his doctor.”* This continued until
2016, when he was shifted to long-term services, but required an annual medical

256. Submission 3.3.113(a), p 47; submission 3.3.124, p4
257. Submission 3.3.113(a), p 48
258. Document N5, pp2-3
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certificate. In 2018 they no longer needed to provide medical certificates to receive
weekly payments.”

We heard that the 8o per cent compensation is insufficient to meet expenses,
including those associated with an injury.”*® Claimants noted that it is not enough
to live on, especially where weekly compensation is calculated from minimum
wage, as occurs where someone is unemployed at the time of their injury.””
Furthermore, the weekly compensation calculation does not account for potential
earnings or potential future earnings for long-term payments.””

Relatedly, claimants argued that there are discrepancies in the funding pro-
vided by acc. One witness recalled inconsistencies in funding coverage, not-
ing that Acc cuts funding when a person stops making improvements in their
recovery.”” However, claimants acknowledged that funding under acc is better
than support through Whaikaha and Te Whatu Ora. For example, the Ngaati
Hine Lands, Forests and Resources Claim and Te Kapotai and Ngaati Pare Hapuu
Claim/Waikare Inlet Claim jointly submitted that acc is the most favourable
service, providing ‘whatever is required and necessary to help that client back to
independence’** The Te Roopu Waiora Trust Claim also submitted that there are
differences based on the source of funding, such as care hours, creating a lottery
system.”” One witness for this claim commented that ‘the system is random and
unkind’ as supports received depend on where the funding is obtained from, not-
ing the Ministry of Health is more limited.** We discuss funding through other
Government agencies in section 7.3.

(b) The Crown’s position

The Crown did not address claims of inadequate compensation under Acc. Crown
witnesses outlined the compensation pathways available through acc and eligibil-
ity for weekly compensation. Ms Gall explained that ongoing assessment of inca-
pacity is required to receive weekly compensation. A medical certificate is required
every 13 weeks, except for serious and stable permanent injuries, for which yearly
reassessments are required.” An unemployed person may be eligible for com-
pensation if they were to start a job within three months following the accident
and had been working within the 28 days prior to their injury.**® Furthermore, Ms
Gall explained that weekly compensation can include loss of potential earnings for
those under 18 (or over 18 and in continuous study). This is calculated either at 80
per cent of minimum wage or 8o per cent of an invalid’s benefit (now Supported
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Living Payment) for a single person over 18 years.”* Calculations are prescribed by
legislation.”’

Regarding weekly compensation amounts, Ms Duley acknowledged ‘that there
are disparities for example in the weekly compensation that people get which
largely reflects the income equality that exists in the country”””" She did not explain
whether this disparity related to ethnicity. The 2021 briefing noted, however, that
the proportion of weekly compensation had improved in recent years, with Maaori
comprising 16 per cent of new claims, which matches the proportion of Maaori
in the population (also 16 per cent).”” It reported that waahine Maaori are less
likely to receive weekly compensation than taane Maaori, with waahine Maaori
representing 13.4 per cent of female claims while taane Maaori represented 16.5 per
cent of male claims.”” It also noted that because weekly compensation is measured
at the date of injury, not date of incapacity, this may cause issues for those who are
incapacitated long after their original injury, such as due to an elective surgery.
Furthermore, because Maaori have lower labour force participation, they may be
more likely considered non-earners at the date of injury and thus unable to access
weekly compensation for later incapacity.”*

In terms of funding received under Acc compared to other Government sup-
ports, Ms Duley explained that ‘acc funding is based on actual costs of services
and equipment required for qualifying injuries’ and therefore ‘can appear more
generous than publicly funded healthcare’”” This speaks to the fragmentation and
inconsistencies of the funding system discussed in section 7.4.

(c) Tribunal analysis

We heard that claimants experience barriers when accessing weekly compensation
and were not satisfied with the costs received. Acc has noted there are disparities
in weekly compensation, but that this had improved for Maaori overall. It also
noted that Maaori are more likely to be regarded as non-earners and not eligible
for weekly compensation. However, we do not have sufficient evidence as to the
weekly compensation rates for Maaori and non-Maaori to determine whether
Maaori have equitable access, or not, to weekly compensation.

The frequency of providing medical certificates acts as a barrier to obtaining
weekly compensation. This is particularly an issue for those who face challenges
visiting a Gp, such as rural clients, as experienced by many taangata whaikaha
Maaori. While we heard that this frequency may reduce over time, as we heard
from one claimant, for years her husband had to frequently visit his Gp before his
situation changed, which allowed fewer visits. We acknowledge that his situation
ultimately improved for the better, as he eventually was not required to provide a
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medical certificate, but this does not take away from the years he was required to
undergo regular medical assessments to retain his weekly compensation. While
we acknowledge that Acc must monitor a person’s level of impairment and ability
to work, which also forms part of their recovery plan, doing so at this frequency is
a barrier embedded within the scheme, directly affecting a person’s ability to gain
and retain weekly compensation. We were not provided with evidence from the
Crown as to how it is addressing this barrier.

Weekly compensation is an important aspect of Acc support, because indi-
viduals receiving aAcc are injured and their ability to earn an income is therefore
affected. As we have heard, the purpose of Acc is to cover costs associated with
injury, including loss of income. Hence, there should not be barriers to receiving
these costs.

(6) Do Maaori experience equitable outcomes under Acc?

(a) Claimant positions

Claimants submitted that Maaori do not achieve equitable outcomes following
injury under the acc scheme. The Ngaati Kaapoo (Tibble) Claim submitted
that Maaori experience worse outcomes after injury, noting that evidence shows
Maaori are more likely to experience disability or death following injury.”® In their
view, the Crown has failed to take appropriate action and ‘the Crown’s response to
accidental injury versus non-injury related impairment has increased inequities
between taangata whaikaha Maaori compared to non-Maaori without disabilities
and non-Maaori with disabilities;”” The Maaori Health (New Zealand Maaori
Council) Claim considered that these inequities are entrenched within how acc
operates, noting ‘Maaori experience poorer health outcomes compared to non-
Maaori, across almost every measure’ and the scheme ‘fails to provide equitably
to Maaori and is a key driver in poor injury outcomes.”® Despite initiatives to
improve the poor health outcomes of Maaori using Acc, according to this claim
‘it is too early to tell whether the recent response will make things better or is a
continuation of decades of failure’””

Claimants referred to the evidence of Dr Wren and Dr Jansen, which identified
inequities in health outcomes between Maaori and non-Maaori following injury.**
These inequities are present in utilisation and injury-related health outcomes,
risk of injury and death from an injury, claim rates and entitlements.”” They also
observed that Maaori suffer poorer short- and long-term health and disability
outcomes following injury.”* For example, Maaori have higher rates of hospitalisa-
tion following injury (30 to 50 per cent) and traumatic brain injuries (33 per cent
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higher), compared to non-Maaori.** Among the available research, Dr Wren and
Dr Jansen noted the Prospective Outcomes of Injury Study, which began in 2007
with approximately 2,800 participants selected from acc clientele, including 560
Maaori, investigated the lived experiences of people following injury and identi-
fied predictors of disability.”** Dr Wren and Dr Jansen commented that over the
years, results from the study have ‘consistently shown that Maaori [experience]
disproportionate injury related health outcomes over time compared to non-
Maaori’ and that various predictors are similar to non-Maaori, except for ‘access
to healthcare for injury treatment and rehabilitation.** Early results in 2013 identi-
fied that significant numbers of Maaori in the study had poorer health outcomes 3
and 12 months following injury.**® Later results showed that Maaori had 1.7 times
the risk of disability after injury compared to non-Maaori and predicators for poor
outcomes included ‘accessing healthcare services for injury.* It was later identi-
fied in 2019 that in the 24 months post-injury, the prevalence of disability amongst
Maaori was higher than non-Maaori, at 26 per cent compared to 10 per cent.”*

(b) The Crown’s position

The Crown and Acc accepted that Maaori have poorer outcomes following
injury.”® The 2021 briefing to the Minister of Acc reported inequitable outcomes
between Maaori and non-Maaori, including ‘across the spectrum of prevention,
care and recovery’ and ‘injured Maaori are more likely to have poorer long-term
injury outcomes.” It noted that ‘Maaori are more likely to die of an injury, and
more likely to suffer ongoing disability as a result of injury’ compared to non-
Maaori.*” The briefing explained that injury outcomes measured as part of ACC’s
service agreements are publicly reported on. These injury outcomes include those
eligible for weekly compensation returning to work, labelled the ‘rehabilitation
rate’. Acc identified that outcomes were similar for Maaori and non-Maaori in the
70-day rehabilitation rate but at the 273-day and 365-day rate, outcomes for Maaori
declined.”” acc’s Te Whero report also highlighted disparities in post-injury out-
comes. It noted that 21 per cent of Maaori experience disability as a result of injury,
compared to 13 per cent of non-Maaori, with Maaori hospitalised from injury
being 1.8 times more likely to experience disability 24 months following injury
compared to non-Maaori. Te Wero concluded that statistics show ‘the inequitable

impact that serious injury has on Maaori in comparison to non-Maaori.*”
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292. Ibid

293. Ibid, p66
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acc acknowledged the link between outcomes and access to services, noting
that the ‘Maaori injury experience is shaped by societal, system, and scheme fac-
tors.”* For example, Acc noted in the 2021 briefing that Maaori between 15-18
years were three times more likely to die in the 30 days after a major trauma than
non-Maaori in the same age group. The briefing cited access to CT scanning,
noting that Maaori are 37 per cent less likely to be given an initial cT scan after
injury.”” As with the higher injury risk facing Maaori, the briefing explained that
the poorer injury outcomes experienced by Maaori are not biologically driven,
rather that it is ‘likely to reflect well-understood differences in exposure to the
social determinants of health (including racism), the performance of the health
system overall for Maaori, and culturally-bound policy choices made by succes-
sive governments’ regarding the scheme.”® Thus, despite deficiencies in AcC’s data
quality, Acc accepted that evidence as of 2021 consistently showed that Maaori
benefit less from the aAcc scheme than non-Maaori.””

In response, the Crown submitted that ‘Acc has demonstrated genuine com-
mitment to achieving equity of access, experience and outcomes for Maaori’ and
that ‘acc acknowledges that its journey to improve outcomes for Maaori is a long
one’™* This includes informing itself of inequities. Acc highlighted that it has
commissioned research into outcomes and inequities between Maaori and non-
Maaori under the Acc scheme. For example, it commissioned two research reports
in 2022: ‘Onamata | Anamata Te Ao Maaori Informed Futurism’ and “Te Kaapehu
Whetuu: Summary of the Data Phase. These reports identified ways in which
Acc can improve outcomes for Maaori.” Crown witnesses also acknowledged
research confirming the inequities in post-injury outcomes between Maaori and
non-Maaori. For example, Ms Duley referred to the result of the Prospective
Outcomes of Injury Study, whereby Maaori are more likely to experience disability
following an injury and other adverse outcomes, including pain.’*

In its closing submission, the Crown outlined actions Acc has taken in response
to improve outcomes for Maaori under the scheme. The Crown noted that one
of the goals of Huakina Te Raa is Mana Taurite/Equity and includes reducing or
eliminating disparities in outcomes for Maaori.* Michelle Murray, then Tumu
Pae Ora (Chief Maaori and Equity Officer) at Acc, commented that Whaaia Te
Tika ‘reflects acc’s public commitment to support the Crown in its obligations
under the Treaty of Waitangi and to deliver Acc’s services in ways that ensure
equitable outcomes for Maaori*** Ms Murray outlined a range of initiatives under
this strategy, including establishing a Maaori Customer Advisory Panel to provide

294. Ibid, p 42

295. Ibid

296. Ibid, pp 42-43

297. Document L6, p11; doc L19, p39
298. Submission 3.3.138(a), p100
299. Document L6, p11

300. Document Ly, p22

301. Submission 3.3.138(a), p104
302. Document c25, p3
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advice from a Maaori perspective on implementing the strategy, which meets
quarterly.” In 2020, a ‘Maaori Injury Prevention Portfolioc’ was established with
an investment of $2 million to focus on ‘whaanau-centred approaches to injury
prevention and Maaori aspirations and outcomes.™ Furthermore, Ms Main
explained that the data initiatives, which we described above, are concurrent with
initiatives to develop kaupapa Maaori health solutions and improve outcomes.’”
She commented:

ACC’s strategy confirms its commitment to ensuring equitable access and wellbeing
outcomes for Maaori under the Scheme. We have much work to do but I am confident
Huakina Te Raa, the structural changes acc has made, and the work we are doing to
understand access to the Scheme by Maaori, are already having a meaningful impact
and will continue to do so, and that this will be confirmed through Acc’s reporting
and data in the years to come.*”*

This reflects Acc’s awareness and commitment to improve the acc scheme and
outcomes for Maaori following injury, which has long been recognised as being
inequitable to the outcomes experienced by non-Maaori.

(c) Tribunal analysis

The evidence before us indicates that Maaori do not experience equitable health
outcomes compared to non-Maaori and benefit less than non-Maaori under the
Acc scheme, due to the inequitable access to and utilisation of Acc, as discussed
above. This has been agreed to by claimants and the Crown and corroborated by
extensive research. Consequences include being more likely to experience poorer
long-term injury outcomes and being more likely to experience disability and
adverse outcomes following injury, such as chronic pain.

Acc has identified the disparity in post-injury outcomes between Maaori and
non-Maaori and has established several initiatives to improve injury outcomes for
Maaori. These initiatives are driven primarily through its new strategy, Huakina
Te Raa. Additionally, as discussed above, the Accident Compensation Act now
requires monitoring of access by Maaori and other population groups, and to
identify disparities in access to the scheme and their causes.

ACc is at a turning point and has expressed a commitment to improve access
and outcomes following injury for Maaori. Given many of these commitments
and initiatives have been recently established or are still in development, it is too
early to determine whether they will improve outcomes for Maaori in practice.
However, we must take this commitment in good faith and trust that acc will
achieve its intended goals and Maaori will experience equitable outcomes com-
pared to non-Maaori.

303. Ibid

304. Submission 3.3138(a), p101
305. Document L6, p11

306. Ibid, p15
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12.3 TRIBUNAL FINDINGS

The lived experiences of claimants and witnesses we heard, as well as research,
show consistent and wide-ranging inequities under the acc scheme and access
barriers, compared to non-Maaori. These inequities and challenges have largely
been accepted by the Crown and acc, including in its own research, and the
Crown and Acc have undertaken numerous targeted initiatives since the mid-
2000s to address inequities and improve experiences for Maaori under acc. The
Tirit/ Treaty principles relevant to these issues are equity, active protection and
options, and we address each of these in turn.

The principle of equity requires the Crown to treat all citizens fairly and
justly, to inform itself of any inequities and to proactively promote equity.””” The
Crown has accepted that there are inequities between Maaori and non-Maaori
when accessing Acc, as has been consistently shown in research since the 2000s.
These include: Maaori underutilising Acc compared to non-Maaori and bar-
riers impacting Maaori accessing Acc; Maaori are less likely to be referred for
elective rehabilitation treatment and specialist treatment than non-Maaori; and
inequitable outcomes between Maaori and non-Maaori, including that Maaori are
more likely to experience poorer long-term health outcomes and more likely to
experience disability following injury. We also heard claims that Maaori providers
of HCss under Acc receive fewer referrals and Maaori users receive fewer care
hours. However, we do not have sufficient evidence of referrals compared to non-
kaupapa Maaori providers or of the care hours of non-Maaori clients to determine
whether inequities have occurred with respect to these two issues.

As observed in The Napier Hospital and Health Services Report, a prolonged fail-
ure to reduce access barriers can constitute a breach of equity.” While these ineq-
uities outlined above have been observed since the 2000s, we acknowledge that
the Crown previously attempted to address them and has recently taken significant
actions to resolve inequities under Acc. Notably, the Amendment Act requires
that acc identify and report on disparities in access for Maaori and other popu-
lation groups. acc established Te Ara Tuuhono to improve access for Maaori and
help them navigate the Acc scheme. AccC’s primary strategy document, Huakina
Te Raa, outlines equity goals for Maaori, including equity in access. Many of these
initiatives are recent so it is too early to determine their effect but evidence from
the Crown shows improvements. We merit these initiatives, particularly Huakina
Te Raa and its goals and actions to achieve equity for Maaori. We consider it an
example for other agencies in the disability system. However, we emphasise that
the inequities still exist, and have for a long time, so while acc have acknowledged
these inequities and are addressing them, they must be removed in reality. We
expect to see marked improvement and it is unacceptable for the proven inequities
to continue.

307. Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes
Kaupapa Inquiry (Lower Hutt: Legislation Direct, 2019), pp33-34
308. Waitangi Tribunal, Napier Hospital, p 62
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We consider that the Crown has largely responded to concerns for equity but
acknowledge that this does not address the inequities suffered by Maaori in the
period prior to these recent changes. In light of its recent initiatives, however, the
Crown has accepted and informed itself of inequities and taken requisite action to
address them, consistent with its obligations under this principle. Therefore, we do
not consider that the principle of equity has been breached.

The principle of active protection obliges the Crown to ensure access to health
services, including culturally appropriate services, and to address any inequi-
ties experienced.”” As noted, the Crown and acc have established initiatives
to address inequities experienced by Maaori and to better their access to acc,
including improving the cultural competency of Acc. The experiences we heard in
this inquiry show taangata whaikaha Maaori continue to face access barriers and
a lack of awareness of tikanga and kaupapa Maaori solutions in the provision of
acc from acc staftf and contracted providers. Taangata whaikaha Maaori also face
difficulty obtaining and retaining the level of care hours they need. However, Acc
has acted to address these concerns, particularly the cultural competency of the
scheme, providers and staff, including training on tikanga and te Tiriti/the Treaty.
Notably, rongoaa is available as a service option under Acc and acc is developing
a Kaupapa Maaori Health Service. These are also underpinned by Huakina Te Raa.
Acc are also continuing to establish initiatives. We must take these in good faith
and trust that they will achieve what is intended. If so, it will improve the access to
Acc and services delivered to Maaori. Because many of the initiatives established
by Acc are in the early stages of their development, we cannot confidently deter-
mine whether a breach of active protection has occurred.

The principle of options requires the Crown to actively protect the availability of
kaupapa Maaori solutions so that Maaori are not disadvantaged in their choice.”
This also requires that mainstream and kaupapa Maaori health services are equi-
tably maintained and made available to Maaori.™ We heard that there is a lack
of choice within acc, such as kaupapa Maaori providers for Hcss and kaupapa
Maaori solutions, and a lack of cultural competency of Acc and staff. As noted,
while access barriers also reduce Acc as an option for Maaori, Acc has taken sig-
nificant actions to improve Maaori underutilisation of Acc and address the com-
petency of the scheme, including for HCcss. We did not have enough information
regarding the provision of HCss to determine whether taangata whaikaha Maaori
are unable to receive support from kaupapa Maaori providers. To provide kau-
papa Maaori solutions, Acc made rongoaa available and is developing a kaupapa
Maaori service. Rongoaa is an important kaupapa Maaori service available under
Acc but concerns were raised with its classification as ‘other social rehabilitation’
and AcC’s requirement that staff seek internal guidance before approving it, mean-
ing it is not guaranteed. However, Acc has imposed safeguards, such as training
for staff, and use of rongoaa is increasing. We do not consider its classification

309. Waitangi Tribunal, Hauora, p 31
310. Ibid, p3s
311. Ibid, p36
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prevents rongoaa from being accessed by taangata whaikaha Maaori, or provides

sufficient evidence that the provision of Hcss by Acc prevents access to kaupapa

Maaori providers. Therefore, the principle of options has not been breached.
Notwithstanding that there are areas for further improvement and analysis, we

do not find any breaches of te Tiriti/ the Treaty with respect to Acc.
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CHAPTER 13

KAAPOO MAAORI

In this chapter, we address issues related to Kaapoo Maaori (blind, deafblind and
low-vision Maaori)." The Ngaati Kaapoo (Tibble) Claim, lodged by the late Maaka
Tibble in 2008, arose from concerns about the poor health, wellbeing and quality
of life experienced by Kaapoo Maaori and their whaanau.” During this inquiry,
we learned of the passing of kaumatua Maaka Tibble. We note his passing with
much sorrow and acknowledge his lifelong dedication and service to the Kaapoo
Maaori community. We recall the words expressed by Mr Tibble inspired by the
late Nelson Mandela: ‘[m]y challenge, and our challenge, is to turn disadvantage
into advantage, disparity into parity, disability into ability, discomfort into comfort
and disharmony into harmony.”?

The Ngaati Kaapoo (Tibble) claimants and witnesses argued there is a signifi-
cant lack of involvement and engagement with Kaapoo Maaori in the design,
implementation and monitoring of the disability system, stating ‘the voices of
kaapoo Maaori and their whaanau have been excluded from all levels of the health
and disability system’* The Crown acknowledged the Ngaati Kaapoo (Tibble)
Claim and provided evidence and examples of when Kaapoo Maaori have been
engaged with.’

We begin this chapter by outlining the historical context of the Ngaati Kaapoo
(Tibble) Claim. We then provide a brief overview of the current disability system
as it relates to Kaapoo Maaori. Next, we consider the specific needs of Kaapoo
Maaori in sections 13.3 and 13.4, where we discuss Crown and claimant positions
on the issues together, rather than separated out as in previous chapters. We
then assess two key barriers that Kaapoo Maaori Aotearoa face and the Crown’s
response. We conclude with our analysis and findings.

The Kaapoo Maaori claimants also provided evidence relating to health and
disability service barriers and inequitable health outcomes they experienced.

1. We take into consideration and respond to the issues posed in section 7 of the Tribunal state-
ment of issues (statement of issues 1.4.2).

2. Document 13, p 4, the late Mr Tibble’s evidence identified four primary categories of blindness:
age-related blindness; blindness present from birth; blindness resulting from trauma; and blindness
arising as a result of a medical condition. For the purposes of this section, the term ‘Kaapoo Maaori’
refers to Maaori who are blind, are deafblind or have low-vision, and the term ‘Kaapoo Paakehaa’
refers to non-Maaori with the same conditions.

3. Document 13, p3

4. Submission 3.3.113, p 4

5. Submission 3.3.138(a), p 66
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13.1
However, this evidence has been examined in other chapters throughout this
report and will therefore not be repeated here.

13.1 HisTORICAL CONTEXT

Historically, within some Maaori mythology, Kaapoo Maaori were regarded as
gifted individuals and, according to some oral traditions, being Kaapoo was seen
as a tohu of greatness, rather than a disability. The Kaapoo Maaori Claim sought
to shed light on how Kaapoo Maaori and their whaanau have been, and continue
to be, negatively affected by the health and disability systems operated by succes-
sive Governments.”

The Kaapoo Maaori claimants described the daily struggles Kaapoo Maaori face
and highlighted urgent barriers that the Crown must address to improve health
and wellbeing and eliminate significant health and socio-economic disparities.
They submitted that Kaapoo Maaori experience compounded challenges beyond
those faced by Maaori generally, including severe health and socio-economic
inequities, inequitable and culturally inappropriate services, disconnection from
language and culture, and the undermining of mana and tino rangatiratanga.’

The claim also draws attention to concerns regarding resourcing and support
of Kaapoo Maaori Aotearoa, a national Maaori-owned and governed organisa-
tion dedicated to supporting Kaapoo Maaori and their whaanau. Guided by the
principle: ‘Kia tuu tangata whenua ai taatou” (being strong in our indigeneity),
the organisation works to empower members through kaupapa Maaori-based
services that promote whaanau ora and self-determination.’ Its services include
nationwide peer support, information and advocacy, and assistance in accessing
health, education, employment and Government services."’

Despite these efforts, the Kaapoo Maaori claimants submitted that systemic
barriers created and maintained by the Crown have prevented Kaapoo Maaori
Aotearoa from fully achieving its aspirations. These barriers disproportionately
affect Maaori health providers compared to non-Maaori providers, limiting pro-
gress toward equitable health outcomes for Kaapoo Maaori and their whaanau."”

Next, we will describe the origins of two organisations that provide services for
people who are blind or have low vision - Blind Low Vision New Zealand (for-
merly the Jubilee Institute for the Blind and the Royal New Zealand Foundation)”

6. Kelly Tikao, Nancy Higgins, Hazel Phillips and Christine Cowan, ‘Kaapo (blind) Maaori in
the Ancient World, MAI Review, vol 2 (2009), https://www.researchgate.net/publication/26848648_
Kapo_Blind_Maori_in_the_Ancient_World, pps, 11

7. Document 13, p3

8. Submission 3.3.113, pp5-6

9. Ibid, p6

10. Ibid, pp6-7

11. Ibid, p7

12. The Jubilee Institute for the Blind was later named New Zealand Institute for the Blind, New
Zealand Foundation for the Blind, Blind Foundation, Royal New Zealand Foundation and is now
Blind Low Vision Nz.
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13.1.1
and Kaapoo Maaori Aotearoa (formerly Ngaati Kaapoo). Finally, we briefly con-
sider the history of institutionalisation and de-institutionalisation that is essential
context for the Kaapoo Maaori Claim. To do so, we rely on evidence received
during this inquiry and some publicly available sources.

13.1.1 The Jubilee Institute for the Blind

We outlined the State’s approach to health and disability in Aotearoa New Zealand
since 1840 in chapter 2. As discussed, during the late nineteenth century, the
Crown viewed people with physical or sensory disabilities as more likely than
those with intellectual disabilities and mental health conditions to be regarded as
‘habilitable, meaning they were judged potentially able to contribute to society.
This led to the establishment of institutions such as the Jubilee Institute for the
Blind (Jubilee Institute), which was set up in Parnell, Auckland in 1890.” The
Jubilee Institute was a residential school that also provided adult residential care
and vocational training and was a place where individuals ‘lived away from soci-
ety, were educated, worked and then retired’™

Ivan Prentus Te Momo discussed the history of the Jubilee Institute, and what
is known about the experiences of Kaapoo Maaori, in his 2007 thesis on Kaapoo
Maaori and their pursuit of te reo Maaori.” Te Momo described - even if ori-
ginating from Christian beliefs and ‘high moral intentions’- that institutions for
disabled people in Aotearoa New Zealand treated residents as ‘inmates’ and many
disabled people faced discrimination and dehumanising treatment.” Te Momo
noted that the original purpose of the Jubilee Institute was to assist the visually
impaired to develop skills which would allow them to operate independently.
However, Te Momo noted that the reverse became the case, with the residents
becoming dependant on the Jubilee Institute and the Jubilee Institute relying on
residents’ work production.”

In Te Momo’s opinion, the Jubilee Institute marginalised the sight-impaired and
blind who were subjected to the authority of the Blind Foundation as purportedly
their ‘only source of salvation’® Te Momo noted further that the Jubilee Institute
promoted a narrative that the sight-impaired and blind were ‘indeed helpless,
bolstered by the dependence the institution itself had fostered and which aligned
with its own dependence on their labour.”

13. Document B22, p 94; see also Blind Low Vision Nz, ‘Celebrating 130 Years’ https://blindlowvi-
sion.org.nz/story/celebrating-130-years, accessed 23 January 2026

14. Document 14(a), p 46

15. Ivan Prentis Te Momo, ‘From Darkness to Dawn? A Forum for Kaapoo Maaori’ (Ma thesis,
University of Waikato, 2007), https://www.academia.edu/104217883/From_Darkness_to_dawn_A_
Forum_for_K%C4%81p%C5%8D_M%C4%810ri. Note that Te Momo refers to the Jubilee Institute as
the Blind Foundation, as it was later known, throughout his thesis.

16. Ibid, p29; see also doc B22, p 94; Sarah-Kay Coulter, ‘Can Maaori Negotiate School Attendance
in State-Led Education in Aotearoa, New Zealand?, New Zealand Journal of Educational Studies,
vol 58, no1 (2023), pp 31-45

17. Te Momo, ‘From Darkness to Dawn?), p39

18. Ibid, pp29-30

19. Ibid, p3y
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Further, Te Momo noted that the Jubilee Institute board members’ authority:

extended into the personal lives of the Sight impaired and Blind, so that they had to
seek board approval on who they could meet, who they could visit, and who could
visit them. At the discretion of the director, the board monitored their relationships,
and if they desired to court and get married, the board had to approve. The board of
trustees did not look too fondly on those with vision marrying the sight impaired and
blind.*

Te Momo also noted that education was compulsory for children with visual
impairment due to the School Attendance Act 1901 and the Education Amendment
Act 1910. Thus, for those, ‘parents of Kaapoo Maaori, choice was limited, and the
[Jubilee Institute] was the only institution that offered services for Sight Impaired
and Blind’*

Te Momo noted that prior to the establishment of the Jubilee Institute, Maaori
with visual impairment were likely to have lived within their communities on
marae.” However, John Tigue, the director of the Jubilee Institute for the Blind,
‘[c]oncerned for their welfare . . . negotiated with Maaori communities to remove
Kaapoo Maaori from the marae environment.” Te Momo noted that despite good
intentions that may have existed:

the lives of Kaapoo Maaori who were removed from the marae were interrupted, and
henceforth they would be subject to the rules of the Blind Foundation, rules based on
those which operated at the British School for the Blind. Lifestyle and education of
Maaori members of the Foundation thereafter followed a European structure. Kaapoo
Maaori students attended school in the institution, and lived there, totally detached
from their families.**

Te Momo concluded that Kaapoo Maaori evidently experienced marginal-
isation and discrimination in the twentieth century when they ‘endured a loss of
their cultural environment, including language, when they were removed from
their homes into the [Jubilee Institute]. Maaori heritage was not supported during
the early years of the [Jubilee Institute]’” Furthermore, ‘Kaapoo Maaori endured
the same injustices as the general population of Sight Impaired and Blind.**

During the 1930’ the blind, deafblind and low-vision workers began to advo-
cate for themselves in circumstances they regarded as unfair. They became more

empowered through their involvement in industrial action. For example, in 1941

20. Ibid, p32

21. Ibid, p48

22. Ibid

23. Ibid

24. Ibid, pp 48-49
25. Ibid, ps54

26. Ibid

324



KAAPOO MAAORI 312
the Jubilee Institute decided to withdraw a Government-funded living allowance,
even though the blind, deafblind and low-vision workers earned less than sighted
employees. They held a strike in response, and withheld the products made in the
workshops such as cane furniture and baskets, that the Jubilee Institute would
then go on to sell.” As a result of the increased advocacy effort, in 1945, the
Dominion Association for the Blind, now called the Association of Blind Citizens
New Zealand (also known as Blind Citizens Nz), was formed.”

In 1964, the then New Zealand Foundation for the Blind’s residential school at
its Parnell premises in central Auckland moved to Manurewa in the south of the
city and became what is now Homai Campus School.” In 2001, Homai became a
state school under the Ministry of Education, and later became part of the Blind
and Low Vision Education Network New Zealand (BLENNZ).”” Homai Campus
School and BLENNZ are described later in section 13.2. The adult workshops at the
original Parnell building closed in the late 1980s, and in the early 1990s its adult
residences also closed. The Parnell building now holds Blind Low Vision Nz’s head
office.”

13.1.2 Formation of Kaapoo Maaori Aotearoa

In response to experiences of marginalisation and discrimination, Ngaati Kaapoo,
now Kaapoo Maaori Aotearoa,” was formed in 1983, to ‘provide a voice for Kaapoo
Maaori, to promote Kaapoo Maaori mana, to build relationships between Kaapoo
Maaori, Maaori, and the wider community’” Mr Tibble provided evidence of
his experience working on the establishment of Ngaati Kaapoo. He described
his experience as one of six Maaori Welfare Officers at the Royal New Zealand
Foundation for the Blind in 1980. He described being the only Maaori team mem-
ber, who would support his colleagues to assist them with Kaapoo Maaori clients.”*
Mr Tibble also outlined the challenges of the role, including limited resources to
address effectively the needs of Kaapoo Maaori clients. He stated that ‘[a] major
problem for those of us who worked in the division is that we were working within
a Pakeha framework’” He noted that many Kaapoo Maaori clients had multiple
impairments and therefore required more support to address their needs.”®

27. Ibid, p37. Cane basket and furniture weaving and strawberry-chip making were principal
occupations offered at the institute, and the products made in the workshops were then sold for
income for the institute: see Greg Newbold, Quest For Equity: A History of Blindness Advocacy in
New Zealand (Palmerston North: Dunmore Press Ltd, 1995), https://share.google/sfjibvcsgrpud88ry,
PP 21, 24, 41.

28. Te Momo, ‘From Darkness to Dawn?, pp37-38

29. Document 14(a), pp 46-47

30. Ibid, p47

31. Ibid

32. In 1991, Ngaati Kaapoo became Kaapoo Aotearoa/New Zealand Incorporation under the
Incorporated Societies Act 1908.

33. Te Momo, ‘From Darkness to Dawn?’, p54

34. Document 13, p8

35. Ibid, p9

36. Ibid, p1o
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Mr Tibble noted that during his time at the Royal New Zealand Foundation for
the Blind, the need became apparent for a Maaori organisation that could ‘advo-
cate on behalf of Kapo Maori and their whanau at both a policy and operation
level’”

Mr Tibble’s evidence described the whakapapa of the organisation:

Ngati Kapo began as a network for Kapo Maori. It initially involved connecting with
Kapo Maori living up north, as well as down to Wanganui and across to Gisborne. The
purpose of Ngati Kapo was to advocate and provide services that enable and promote
Kapo Maori members” well-being and self-sustainability.

Our vision at the time was to illuminate the darkness with hope, self-determina-
tion, independence and individual and whanau well-being. Our mission included
offering specialist cultural support initiatives, solutions and advice*®

Mr Tibble went on to explain that during the Ngaati Kaapoo establishment
period, its funding came from the Royal New Zealand Foundation for the Blind
and was approximately $200,000 per annum. He noted, ‘[aJthough we were lim-
ited by our funding I am proud of the effort that my then team put in to provide
welfare, advocacy and support services to Kapo Maori and their whanau’” We
discuss the present operation of Kaapoo Maaori Aotearoa later in section 13.4.

13.1.3 Institutionalisation and subsequent deinstitutionalisation
In 1975, the Disabled Persons Community Welfare Act was introduced, signifying
a move towards deinstitutionalisation whereby services were moved away from
large institutions and into community-based care. We discussed the impacts of
the Crown’s use of institutionalisation, and later deinstitutionalisation in section
2.4.1.*° The process of deinstitutionalising the disability sector was complex and
gradual, starting in the early 1980s and not concluding entirely until 2006 (see sec-
tion 2.4.4). However, the process of moving those previously living in institutions
into their homes within the community was noted by Kaapoo Maaori claimants as
challenging in some instances.

Mr Tibble shared his experience working with Kaapoo Maaori residing in
Tokanui Psychiatric Hospital, Mangere Psychopaedic Hospital, and Kingseat
Psychiatric Hospital during their operation and when they closed down:

When these institutions were closed down I was involved in attempts to repatriate
Kapo Maori patients to their home areas. Regrettably, not everyone had a home or
family to go to. For example, I am aware of instances where the whakapapa of Kapo

37. Ibid, p2y

38. Ibid

39. Ibid, p26

40. Royal Commission of Inquiry, Services for the Mentally Handicapped (Wellington: Royal
Commission of Inquiry, 1973), p16; doc B23, p29
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Maori patients were not known and of others whose whanau were not in a position to
provide the required care.
Many of these patients were placed in community housing. Others who were too
seriously handicapped had nowhere else to go and were shifted to community based
institutions.""

Mr Tibble concluded that from his experience, ‘institutionalisation is not an
appropriate option for Kapo Maori children, and noted that the better approach is
to support them to remain actively involved in their whaanau and communities.*

13.2 THE BLIND LOW-VIsSION ECOSYSTEM

In chapter 3, we outlined the legislative and organisational structure of the current
disability system, which we will not repeat in detail here. However, this section
briefly outlines the system as it relates specifically to Kaapoo Maaori. In doing
so, we will focus on Dss, the Ministry of Education, specialist state schools and
NGos. Our primary source for this section is the evidence of Ms Bleckmann which
concerned the disability system as it pertains to Kaapoo Maaori.

13.2.1 Disability Support Services

Vision-related support services and rehabilitation in Aotearoa New Zealand is pri-
marily funded through pss. Dss encompasses a range of services such as HCSs —
assistance with daily living activities; residential support - funding for supported
living care facilities; respite services — short-term relief for caregivers; and Ems
- funding for vision assistive equipment such as glasses, mobility canes, screen
reading software, magnifiers and modifications to homes or places of work.*

13.2.2 Ministry of Education

BLENNZ is a national school system offering educational services to students
who are blind, deafblind or have low vision. BLENNZ uses an Expanded Core
Curriculum to help learners access the New Zealand Curriculum and Te
Whaariki, the early childhood curriculum. This approach supports students in
achieving meaningful learning outcomes without replacing the standard curricu-
la.* BLENNZ provides services across residential settings, mainstream schools and
early learning environments.

BLENNZ receives funding from the Ministry of Education to employ specialist
educators known as Resource Teachers: Vision. These teachers work with class-
room educators, whaanau and families to develop educational goals and tailored
learning programmes for students who are blind or have low vision. BLENNZ
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44. Ibid, p15

327



523 HAUWHAIKAHA
supports students from birth when they have a diagnosed eye condition which
affects their learning and development.”

BLENNZ also receives funding from the Ministry of Education to operate its
Visual Resource Centre, which serves as the base for Resource Teachers: Vision.
The Ministry also supports the provision of specialised assistive technology to
help remove learning barriers for students accessing the curriculum. This technol-
ogy includes items such as computers, vision aids, adaptive furniture and hearing
support devices. Students with significant vision impairments, particularly those
who rely on Braille or require intensive support from vision education specialists,
may qualify for assistance through the ors, which they can access until they are
aged 21.*

13.2.3 Specialist state schools

Homai Campus School, operated by BLENNZ, is a specialist state school designed
for children and young people who are blind, deafblind or have low vision, includ-
ing those with additional learning needs. Each student receives an Individual
Education Plan developed in partnership with whaanau and families, which is
reviewed every six months to ensure the plan remains responsive to the student’s
needs.” Learners with vision impairments may attend Homai Campus School or
its satellite classes located at James Cook High School, Tamaoho School and Scott
Point School for a period before returning to their mainstream school and com-
munity, with the support from Resource Teachers: Vision.*

13.2.4 Non-governmental organisations

As discussed earlier, Blind Low Vision Nz, previously known as the Royal New
Zealand Foundation of the Blind, was founded in 1890. It is a registered charity
and incorporated society, and is recognised as the primary provider of vision
rehabilitation services for people who are blind or have low vision in Aotearoa
New Zealand. The organisation receives funding from Whaikaha through an
Outcome Agreement that includes a Tier Two Service Specification for Specialist
Vision Assessment and Rehabilitation Services.*

Blind Low Vision Nz provides a range of services under this agreement. For
preschool children under five years old with significant vision loss, support
includes ‘Developmental Orientation and Mobility’ and ‘Developmental Adaptive
Techniques of Daily Living. For school-aged children, Blind Low Vision Nz works
alongside Ministry of Education-funded providers to deliver wraparound support
focused on practical life skills such as peer communication, personal grooming
and helping with household tasks.”® Children and young people aged o to 21, along
with their whaanau, can access counselling to help them adjust to vision loss and
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build self-esteem through a strengths-based approach. Young people and adults
aged 16 and over can receive training to help them travel independently and use
mobility aids and public transport. They can also access coaching to support inde-
pendence in areas such as social interaction, medication management, cooking,
shopping, gardening and personal care.”

Kaapoo Maaori Aotearoa (also referred to as Ngaati Kaapoo) is a kaupapa
Maaori health and disabilities service provider that is driven by Kaapoo Maaori,
and their whaanau.”” Kaapoo Maaori Aotearoa is a Dss provider, delivering a
range of support services to Kaapoo Maaori members. Kaapoo Maaori Aotearoa
is also a p1AS providing health and disability information and advice. It also pro-
vides assistance with access to a range of services including: health and disability
services, Government agencies, education, employment and training and runs a
national peer support programme for members to come together in local commu-
nity groups.” As discussed in section 9.2.2, Kaapoo Maaori Aotearoa was formerly
a pPo. In her evidence, Ms Cowan reported that notwithstanding the impacts of
CcovID-19, for the year ending 30 June 2022, there were 1,375 active service users of
Kaapoo Maaori’s p1As. For their Specialist Kaapoo Maaori and Whaanau Service
there were 1,375 active service users.”

Kaapoo Maaori Aotearoa provides specialist Kaapoo Maaori and whaanau
cultural advice and support services. The aim of Kaapoo Maaori Aotearoa is for
Kaapoo Maaori and their whaanau to attain self-determination in accordance
with whaanau ora health and wellbeing outcomes.” Kaapoo Maaori Aotearoa also
invest in health and disability research to promote Kaapoo Maaori members and
their whaanau wellbeing and the organisation seeks to ‘[i]nfluence social change
including in the health and disability area’*

In addition to these organisations, other non-governmental organisations such
as Blind Citizens Nz and Parents of Vision Impaired (Nz) Inc. also advocate for the
rights and services of people with vision loss in New Zealand.”

13.3 HAS THE CROWN SUFFICIENTLY RESPONDED TO THE NEEDS OF KAAPOO
MAAORI AND THEIR WHAANAU?
In this section, we consider the needs of Kaapoo Maaori as well as the Crown’s
response to them.

The Ngaati Kaapoo (Tibble) Claim noted that the health and disability needs
of Kaapoo Maaori are inherently linked to the social determinants of health such
as living conditions, income, access to education, employment and transport.”
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We note that the scope of this inquiry does not cover issues outside of the health
and disability system, which will be covered in other kaupapa inquiries such as
the Housing Policy and Services Inquiry (Wai 2750), Te Rau o te Tika: Education
Services and Outcomes Inquiry (Wai 3310) and the Social Services and Social
Development Inquiry (Wai 3460). However, we will outline relevant evidence
here to provide context for the claimant positions regarding the needs of Kaapoo
Maaori. In doing so, we will discuss the following seven determinants of health:

1. Reducing socio-economic barriers;

2. Ensuring safe and adequate housing;

3. Improving access to health and disability services;

4. Access to education;

5. Strengthening whaanau and cultural connections;

6. Opportunities for employment; and

7. Care for pakeke (elder) Kaapoo Maaori

Ms Cowan explained the significance of social drivers of health:

The Government states it wishes to improve taangata kaapoo Maaori/taangata
whaikaha Maaori health and disability outcomes however we challenge how they can
do this when they . . . [d]o not properly deal with the socio-economic issues impact-
ing the health and well-being of taangata kaapoo Maaori/taangata whaikaha Maaori,
such as poverty, poor living conditions and access to health and disability information
and transport.”’

Many Kaapoo Maaori have multiple physical and mental health needs. Mr
Tibble noted that health issues stemmed from factors including ‘alcohol and drug
dependency, obesity and poor self-esteem’ as well as health issues arising from
inadequate living conditions, such as cold and damp housing.® He also stated that
in his experience, Kaapoo Maaori are likely to suffer from some form of mental
health issue, such as ‘a lack of self-esteem and confidence through to depression
and/or psychotic episodes.”

The research report initiated by the claimants, the Growing up Kaapoo Maaori:
Whaanau, Identity, Cultural Well-being and Health report, found:

Across the health sector Maaori health outcomes have historically been poor.
Research to date has shown that Maaori are less likely to access health services and
when they do their outcomes are more likely to be poorer than for Paakehaa . . . The
findings of this research project confirmed what has been found elsewhere in health.
Fewer kaapoo Maaori access services; and [they] were less likely to have a diagnosis
or be assessed for vision loss and have treatment for their condition. Furthermore,
there was a lack of services that were culturally relevant and appropriate for Maaori.*
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Moreover, the Crown acknowledged that taangata whaikaha Maaori have a
higher proportion of unmet needs than non-Maaori in respect of access to health
professionals (21.9 per cent compared with 15.5 per cent) and for specialist equip-
ment (16.1 per cent, compared with 12.2 per cent).”

13.3.1 Reducing socio-economic barriers

The Ngaati Kaapoo (Tibble) Claim submitted the Crown has failed to adequately
address the disproportionate effects of poverty on Kaapoo Maaori and their
whaanau.® Mr Tibble outlined the differences he observed between the needs of
Kaapoo Maaori, and those of blind, deafblind and low-vision Paakehaa. Mr Tibble
stated that Paakehaa clients typically required assistance with issues arising from
their impairment, such as assistance with rehabilitation and mobility. He noted
that the needs of Kaapoo Maaori clients in the regions of Northland, Ootara and
Maangere were often different:

In my experience Kapo Maori were more likely to be living in poverty and living in
urban areas away from their traditional whanau and marae support networks.

Kapo Maori and whanau I visited were often in desperate need of other welfare
assistance just to survive. This included being faced with pleas from Kapo Maori and
their whanau to provide urgent assistance and grants to cover special needs arising
from living in poverty. This included grants for clothing, outstanding power bills,
food, rental arrears and for the purchasing of firewood for heating of homes.”

Mr Tibble noted that while in some cases he was able to provide essentials, such
as clothing and blankets, he visited many Kaapoo Maaori children living without
suitable clothing and in cold and damp housing.” He further emphasised the very
different ways in which Maaori and Paakehaa utilised grants. Grants provided to
blind, deafblind and low-vision Paakehaa were usually requested to assist with
the purchase of visual aid equipment, such as magnifiers and laptop computers.
However, in many cases, financial assistance to Kaapoo Maaori was used to ‘meet
the basic needs of the household and/or whanaw’”” Mr Tibble also noted that dur-
ing his time working in high needs areas, many of the Kaapoo Maaori clients were
also dealing with a number of other health and abuse issues, and, in some cases,
abuse in the home. Mr Tibble noted that ‘it was the mothers and children who
suffered, and especially so the Kapo whanau member’”

Socio-economic challenges were evident in the experiences of several Kaapoo
Maaori claimants. The late Jim Morunga noted that Kaapoo Maaori are more likely

63. Statement of response 1.3.4, p [49] at para 30.49 in response to Wai 1886 amended statement of
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to ‘suffer from higher levels of poverty and rely on a benefit to survive.” Accessing
sufficient support from the welfare system is therefore an additional difficulty for
Kaapoo Maaori claimants.”® For example, Mr Fergusson-Tibble explained the
challenge he experienced:

When I first signed up to winz [Work and Income New Zealand] I had a specific
worker, but that has all been stripped away. Now, you just have the call centre. There is
no real institutional memory. This traumatises you again — I don’t want to have to re-
explain my situation every time I call - I live with this every day already. Notes on file
are not taken notice of; people need to read the file. Before living with my wife, for a
number of years I got a yearly letter from winz, asking me to confirm my disability.”"

The Ngaati Kaapoo (Tibble) Claim submitted that the needs of Kaapoo Maaori
are demonstrated in statistics relating to personal income.”” The dataset from the
2013 Statistics New Zealand Disability Survey shows that in 2013, 52 per cent of
Kaapoo Maaori earned less than $15,001 (including zero income or a loss). This
is compared with 49 per cent of non-Maaori with visual impairments.” The 2013
Disability Survey also showed that 37 per cent of taangata whaikaha Maaori earned
less than $15,001, compared to 27 per cent of disabled non-Maaori who earned less
than $15,001.”*

13.3.2 Ensuring safe and adequate housing

Kaapoo Maaori claimants submitted that inadequate living conditions, ‘including
the ability to pay for clothing, power bills and heating of their homes significantly
contribute towards the poor health outcomes faced by kaapoo Maaori and their
whaanau’”

Mr Tibbles evidence emphasised adequate housing was a specific need for
Kaapoo Maaori. He stated, ‘Kapo Maori children in the homes I visited were also
more likely to suffer from poor health and ailments resulting from their often
damp and cold living conditions than their Pakeha counterparts’’® Furthermore,
Mr Tibble stated that the inadequate living conditions generally faced by Kaapoo
Maaori and their whaanau in the regions he worked in ‘remained constant over
time’ and it was ‘fair to say that the situation was also similar for Kapo Maori and

their whanau across Aotearoa.””
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Mr Tibble stated that he was aware of whaanau relocating to areas nearer
Manurewa to be closer to James Cook High School and Homai Campus School.
However, in his experience, many of the Kaapoo Maaori clients he worked
with ‘were living in substandard and overcrowded homes’ which ‘often resulted
in members of the whanau being forced to live in garages. These conditions of
overcrowding left Kapo Maori vulnerable to sickness, physical harm and sexual
abuse”® He stated:

In my view it is not possible to separate the needs of Kapo Maori from the needs of
their whanau and both must be taken into account. When working with Kapo Maori
it was hard to make any headway if the more immediate issues of the whole whanau,
such as poor living conditions, were not dealt with.

In my view, involving the whanau was important to help ensure that Kapo Maori
receive the support of their whanau. This can be difficult where whanau are already
struggling to make ends meet or living outside of their traditional rohe in over-
crowded or substandard housing.”

Inadequate housing was highlighted as a common theme throughout the lived
experience evidence of Kaapoo Maaori claimants. Whare Te Moana describes
the difficulties he faced with Kaainga Ora in obtaining modifications to his State
house:

I have difficulty with my mobility and found it very difficult to get into and out
of our shower over the bath. We live in a state house and approached Housing
New Zealand (now known as Kainga Ora) for assistance to get a walk in shower in.
Housing New Zealand refused to put in a walk in shower as they said that it would
devalue the house!

I was told by the hospital that upon my discharge that I would need to drain the
paru and shower every day. I still found it very difficult getting in and out of the
shower over the bath and approached Housing New Zealand for assistance. The solu-
tion offered by the pHB was for me to approach a neighbour and ask if I could use
their walk in shower."

Kaapoo Maaori claimants noted that the Kaapoo Maaori experiences of inad-
equate housing are reflected by the statistics for taangata whaikaha Maaori more
generally. Claimants highlighted the 2013 Disability Survey which found that for
taangata whaikaha Maaori: 40 per cent live in cold houses (compared to around
22 per cent of non-disabled Maaori); 33 per cent live in damp houses (compared
to around 20 per cent of non-disabled Maaori); 12 per cent live in houses that are
not large enough (compared to around 6 per cent of non-disabled Maaori); and 16
per cent reported other problems (compared to around 6 per cent of non-disabled
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Maaori).” Claimants noted that the statistics were worse for Kaapoo Maaori chil-
dren, with 45 per cent living in cold houses, 39 per cent living in damp houses and
16 per cent living in houses that are not large enough.”

13.3.3 Improving access to health and disability services
The need for increased access to health services was identified by Kaapoo Maaori
claimants and demonstrated in figures synthesised by a research report, the
Maaori Health Disability Statistical Report 2019. This report compared attendance
rates over a 10-year period (ending in 2017) for tamariki Maaori and non-Maaori
children with lived experience of low vision and blindness across various health
appointment types. Where data allowed comparison, the report found that attend-
ance at DHB ophthalmology clinics was consistently lower for tamariki Maaori
than for non-Maaori children. For instance, in 2016 the attendance rate for tama-
riki Maaori was 86 per cent, compared to 91 per cent for non-Maaori children.*

The Kaapoo Maaori claimants independently initiated and participated in the
research study, Summary of the Findings — Growing Up Kaapoo Maaori: Accessing
Paediatric Ophthalmology. This study identified barriers Kaapoo Maaori children
and their whaanau face in accessing ophthalmological services and obtaining a
visual diagnosis.* The study was conducted using questionnaires. One hundred
and fifty Kaapoo Maaori children and their whaanau participated in face-to-face
interviews to complete the demographic questionnaire about Kaapoo Maaori
children (under the age of 21) and having Kaapoo Maaori children’s vision records
reviewed.” The study found that many participating whaanau experienced delays
between the identification of their child’s vision impairment and getting a diagno-
sis. This was especially prevalent where the child had multiple impairments.*

The Accessing Paediatric Ophthalmology Services study also found that most
whaanau participating in the study criticised ophthalmology services:

Whaanau described their early experiences with eye doctors as ‘stressful, ‘scary,
‘upsetting, ‘maddening, and ‘overwhelming. Many found that the technical language
professionals used to explain their child’s condition was difficult to understand espe-
cially when hearing about their son’s or daughter’s condition for the first time. It thus
appeared that many ophthalmologists did not consider the impact that their diagnosis
may have had on the whaanau. They also talked about the impersonal contact that
they had with them. Whaanau also, not only talked about the high turnover of spe-
cialists, they noted that they did not always see their eye doctor when they went to

hospital appointments.”’
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Moreover, the study summarised that the medical profession’s focus on impair-
ment led to exclusionary practices, placing the professional at the centre of
services rather than the needs of the whaanau. The initial interactions with the
medical profession in gaining diagnoses for the child, the study noted, influenced
the way in which they went on to access or not access services.”

13.3.4 Access to education

Mr Tibble emphasised that ‘Kapo Maori who have a good education generally
enjoy better health than those Kapo Maori who did not receive a good education’”
He stated ‘[m]any of the Kapo Maori I visited were being ignored or left out of
the education system and were not achieving at school’” There is one specialist
school in Aotearoa New Zealand for children and young people who are blind,
deafblind or have low vision. Mr Tibble noted that in his experience, education
provided in mainstream schools did not serve Kaapoo Maaori children.” In Mr
Tibble’s evidence, he recalled a number of examples where young Kaapoo Maaori
had fallen through the gaps in their education. He described Kaapoo Maaori stu-
dents being ‘parked up’ at school due to insufficient resources, which affected their
mental and physical health.”” He emphasised that Kaapoo Maaori need support to
contribute and participate in school life.”” Furthermore, the need for education is
significant because it affects other outcomes such as employment opportunities,
income, ability to afford adequate housing, and the ability to navigate the health
and disability system.”

In his evidence, Mr Te Moana described the significant harm he experienced at
Homai College (now Homai Campus School), including the use of physical pun-
ishment and isolation by excluding Maaori children from others.” Mr Te Moana
described his experience at Homai College and the cost that this disconnection
had on him:

[O]ur Maori culture was not encouraged at all. We were told that Maori was a dying
race and that Te Ao Maori was not going to get us anywhere. I had little contact with
my whanau, reo and Te Ao Maori during this time. Even today there are times when I
feel ashamed of what I haven't learnt and let my daughter who is knowledgeable in Te
Ao Maori speak on my behalf.*®

Ms Swann described how ‘[t]he health and disability services I received as a
child did not meet my needs. My education failed as result of disability services
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not providing the adequate resources and supports I needed to complete my
education’”

Ms Swann also described significant delays in receiving essential equipment
each time she moved and changed schools. She explained, ‘[a]s a result I did
not receive my literacy and numeracy credits or my NzQA certificate and now
struggle to fill out forms and documents, such as medical forms and beneficiary
documentation’”®

Ms Swanns evidence demonstrates that support from health and disability
services is necessary to access adequate resources to access education. Mr Ngahiwi
described the difficulties in accessing tertiary education for Kaapoo Maaori, stat-
ing that in his experience, ‘tertiary institutions are not adequately resourced to
provide Kaapoo Maaori with equal access to education), and their services.” He
noted tertiary institutions, for example, do not have the resources to transcribe
documents into Braille for Kaapoo Maaori students."’

13.3.5 Strengthening whaanau and cultural connections

As mentioned earlier, Mr Tibble stated that he was aware of whaanau relocat-
ing to be closer to James Cook High School and Homai Campus School in
Manurewa, Auckland. Once in Auckland, he noted it was common for Kaapoo
Maaori to ‘become marginalised and it became increasingly difficult for them to
retain their culture and language’™ A result of relocating to larger urban areas,
therefore, meant that many Kaapoo Maaori lost their traditional whaanau sup-
port. For example, Kaapoo Maaori were less able to access support from extended
whaanau to take them to appointments and were therefore impacted by the costs
of transport to access medical care and health services in urban centres. As part
of his role as a welfare officer, Mr Tibble described helping Kaapoo Maaori recon-
nect with their whaanau. For instance, Mr Tibble described ‘taking a young Kapo
Maori mother and her new born baby home to her tribal area to reconnect with
her grandmother’'

Mr Tibble noted that when working with Kaapoo Maaori and their whaanau
it was important to take a holistic approach, taking into account the needs of
the whaanau as well as the individual Kaapoo Maaori. This approach, Mr Tibble
noted, included assessing needs arising from the impact of poverty and urbanisa-
tion and any disconnection of Kaapoo Maaori and their whaanau from their wider
whaanau, hapuu and marae. These needs often differed significantly from the sup-
port needs of Paakehaa clients.'”

The Kaapoo Maaori claimants noted that their evidence was supported by a
research report they had initiated, the Growing up Kaapoo Maaori: Whaanau,
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Identity, Cultural Well-being and Health report. The report presented 10 case stud-
ies that are narratives about what it is like to grow up Kaapoo Maaori in Aotearoa
New Zealand. The report recommended that: ‘{m]any of the participants saw the
whaanau as the vehicle for transformation and change’ and ‘[g]iven the centrality
of whaanau to the development of a positive identity as Maaori and as a vehicle
through which kaapoo Maaori aspirations can be realised, more should be done
to support it’"**

The Kaapoo Maaori claimants emphasised that the State had historically used
institutionalisation instead of approaches where Kaapoo Maaori could be cared
for by their whaanau.'” The claimants noted that whaanau carers were in the past
not funded by the Crown and this attitude informed their status in the present day.
There was an expectation that whaanau would provide support without Crown
funding ‘even when it was not sustainable for them'*® Moreover, the Growing up
Kaapoo Maaori: Whaanau, Identity, Cultural Well-being and Health report found
that Crown funding policies and arrangements made it ‘extremely difficult for
whaanau to be recognised as carers and adequately remunerated for the work they
do'”

As a result of the lack of adequate support for whaanau carers, Kaapoo Maaori
claimants submitted that many Kaapoo Maaori had no option other than to
relocate to urban centres to access support in Paakehaa institutions.”” Relocating
to urban centres, therefore, contributed to disconnection from their whaanau,
hapuu, iwi and marae. The late Olive Tamatea described sending her son to Homai
College:

We also decided to enrol Douglas at Homai College at Manurewa from age 6. We
wanted to ensure that he received the best start in life. This was heart breaking for
Douglas and for us. He didn’t like being away from home and we didn't like being

away from him either. Douglas attended Homai College for five years."”

Kaapoo Maaori claimants submitted disconnection from whaanau, hapuu, iwi
and marae was a result of institutionalisation, which has been exacerbated by the
fact that the rehabilitation and training provided in Paakehaa institutions lacked
cultural understanding and an appreciation of tikanga. Furthermore, whaanau
tended to be excluded from the rehabilitation processes at these institutions.™

13.3.6 Opportunities for employment
Mr Tibbles evidence also highlighted the Kaapoo Maaori need for employment
opportunities. He stated:
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One of the biggest challenges facing Kapo Maori is obtaining any meaningful
work. Discrimination from many employers means that Kapo Maori don’t even get
a ‘look in’ Even those who have managed to obtain qualifications often struggle to
find employment. My work extended to working with school vocational officers to
help Kapo Maori rangatahi obtain jobs. In my experience there is ‘bugger all’ work for
a blind person until they can prove their worth to a sighted potential employer. Part
of my role was to show employers that jobs can be done by Kapo Maori with minor
modification. . . .

In my experience Kapo Maori who are engaged in meaningful employment gener-
ally enjoy better health than those Kapo Maori who rely solely on a benefit."

Mr Morunga described the challenges he faced in obtaining employment while
studying towards a diploma in community studies from Auckland University:

While I was at University I was able to get a job at Marley Tiles in Manurewa. This
was only after having been to 24 unsuccessful interviews. The interesting thing is that
at my interviews the potential employers would speak to my support person . . . it was
like I wasn't even there! This however, only made me more determined than ever to

12

get a job.

He also shared how after he had obtained his qualification, he sought employ-
ment at Maaori Affairs in Ootara, and ‘was told that they couldn’t employ [him]
because [he] was blind’™ The claimants submitted that the lived experience of
Kaapoo Maaori claimants demonstrates the need for support for Kaapoo Maaori
to obtain employment.”* Mr Ngahiwi noted that most of the Kaapoo Maaori
Aotearoa membership is unemployed."

The Kaapoo Maaori claimants further submitted that discrimination against
taangata whaikaha Maaori is perpetuated by Crown service contracts, noting that
Kaapoo Maaori Aotearoa’s services contracts do not include reasonable accommo-
dations for taangata whaikaha Maaori to equitably perform their roles compared
to those who are able-bodied.”® For example, Kaapoo Maaori Aotearoa employed
two Kaapoo field workers who could not drive and required support when trav-
elling independently. However, the costs to accommodate their needs, such as
specialised software and equipment, were not included in their service contracts."”

The Kaapoo Maaori claimants submitted that the specific employment data for
Kaapoo Maaori shows significant disparity compared with visually impaired non-
Maaori."”® For instance, the Maaori Health Disability Statistical Report showed
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that only 17 per cent of Kaapoo Maaori between the ages of 25 and 64 years
were employed, compared with 25 per cent of visually impaired non-Maaori."
The Kaapoo Maaori claimants also submitted that Kaapoo Maaori are under-
represented in the disability workforce. The lack of taangata whaikaha Maaori
representation generally in the disability workforce is discussed further in section
10.L

13.3.7 Care for pakeke (elder) Kaapoo Maaori

Appropriate care for pakeke (elder) Kaapoo Maaori was raised in evidence and
submissions. Mr Tibble described care of pakeke Kaapoo Maaori as a growing
issue and said that he supported pakeke with age-related eye conditions, such as
macular eye degeneration and cataracts, to ensure they had adequate housing and
were receiving support and access to services.” He also described supporting
pakeke Kaapoo Maaori to move into rest home care, including working with the
rest homes to ensure they were aware of the needs and available health and dis-
ability services for pakeke Kaapoo Maaori.”* Mr Tibble stated that Kaapoo Maaori
Aotearoa should be properly resourced by the Crown to work with pakeke Kaapoo
Maaori to ensure that they are able to remain in their own homes if possible.”* He
emphasised the importance of Kaapoo Maaori Aotearoa being properly resourced
to ‘build its capacity to provide advocacy support services for elderly Kapo Maori
in the coming years. This work involves ensuring that pakeke are protected from
elder abuse and supporting them to transition into a retirement village, where
appropriate.”*

13.3.8 Crown actions sought by Kaapoo Maaori claimants

Ms Cowan acknowledged that the Crown has made efforts to improve health,
education, economic and social outcomes for the Kaapoo Maaori community,
including initiatives such as funding whaanau as carers, moving towards a social
investment approach, adopting an outcomes-based framework, recognising
whaanau and whole-person wellbeing, and providing taangata whaikaha Maaori
with the choice to manage their own health support funds. However, Ms Cowan
emphasised that much more needs to be done. In particular, the Crown has yet to
recognise that the needs of taangata whaikaha Maaori and non-Maaori disabled
people are different and therefore require distinct solutions.”

Moreover, Ms Cowan proposed several ways in which the Crown can recognise
and provide for the specific needs of Kaapoo Maaori. These include supporting
and properly resourcing alternative models of service delivery that are designed by
Maaori for Maaori. She also stressed the importance of transparency regarding the

119. Document B24, p77
120. Document 13, p 22
121. Ibid

122. Ibid, p42

123. Ibid

124. Ibid

125. Document 14, p34
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level of financial resources allocated specifically for Kaapoo Maaori and taangata
whaikaha Maaori health and disability services, and the need to properly resource
Maaori health and disability service providers.”® Contracts for these providers
should be increased annually to reflect inflation and the true cost of delivering ser-
vices to Kaapoo Maaori and their whaanau. Further, investment in health research
is needed to build a robust evidence base about the experiences and needs of
Kaapoo Maaori and taangata whaikaha Maaori generally.””

Ms Cowan identified flexibility in funding arrangements, such as longer-term
contracts, as another priority, alongside building capacity and capability within
the Kaapoo Maaori and taangata whaikaha Maaori communities. A way to achieve
the latter in her view is resourcing kaupapa Maaori DPOs, rather than prioritising
non-Maaori or mainstream agencies.128 Ms Cowan emphasised the Crown must
demonstrate commitment by providing the resources necessary to enable greater
participation and engagement by Kaapoo Maaori and taangata whaikaha Maaori
in decision-making processes.”

Ms Cowan told us that listening to community feedback and acting on it is
critical, as is introducing policies and solutions that specifically address the issues
experienced within these communities. Finally, Ms Cowan called for cross-agency
collaboration, requiring agencies such as the Ministry of Education, Ministry of
Health, Mmsp and acc, to work together to improve data collection, research and
service provision for Kaapoo Maaori and taangata whaikaha Maaori.”

In its closing submissions, the Crown stated the issues raised by the Ngaati
Kaapoo (Tibble) Claim in relation to Kaapoo Maaori resonate with general issues
raised by claimants in relation to other disabilities.” For its part, the Crown
addressed issues particular to Kaapoo Maaori, largely in relation to concerns
raised regarding Kaapoo Maaori Aoteraoa, which we will address in the following
section.

13.4 KAAPOO MAAORI AOTEAROA
In this section, we focus on two key barriers that Kaapoo Maaori Aotearoa face,
namely funding and representation.

The Kaapoo Maaori claimants raised significant concerns about the barriers that
prevent Kaapoo Maaori Aotearoa from delivering effective services to the Kaapoo
Maaori community. Key among the barriers they identified was insufficient fund-
ing from the Crown. We addressed funding issues, including claims of inequitable
contracts, in section 7.2, however, in this section we will summarise these issues as
they pertain to Kaapoo Maaori Aotearoa.

126. Ibid, p35

127. Ibid

128. Ibid

129. Ibid

130. Ibid, pp34-35

131. Submission 3.3.138(a), p 65
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Kaapoo Maaori claimants argued that funding has not been adjusted to keep
pace with inflation or rising overhead costs. They also highlighted that Kaapoo
Maaori Aotearoa receives less funding than what the Royal New Zealand
Foundation of the Blind (now Blind Low Vision Nz) previously received for
delivering the same services.”” Kaapoo Maaori Aotearoa also submitted they
experience higher standards of compliance and auditing, noting that in 2018 they
were audited three times (once by MBIE and then twice by the Ministry of Health),
which strained the organisation and its staff.”” Further, they noted the financial
costs and resources needed to comply with these auditing requirements are dif-
ficult for them to bear as a small organisation.”*

The Crown disputed the claims made by Kaapoo Maaori Aotearoa regarding
the inequity between its contract and that of the Royal New Zealand Foundation
of the Blind. Ms Bleckmann reported that Kaapoo Maaori Aotearoa was allocated
‘the same monthly and yearly value for the services that has previously been pur-
chased through RNzFB [Royal New Zealand Foundation of the Blind]’*”> However,
the Crown did not provide a breakdown of the Royal New Zealand Foundation
of the Blind’s historic contractual arrangements to support this. In response to
claims of more frequent auditing, the Crown noted that all contracted pss and
D1AS providers have the same monitoring returns and reporting arrangements. >’

The Ngaati Kaapoo (Tibble) Claim also provided evidence regarding the lack
of Kaapoo Maaori involvement and participation in the design of health and dis-
ability policies and services. Issues regarding partnership and consultation were
addressed in chapter 9, however we will summarise the issues as they pertain to
Kaapoo Maaori Aotearoa.

Claimants stated that Kaapoo Maaori Aotearoa has been involved in a number
of advisory roles to share knowledge and expertise since the 1980s.”” However,
claimants submitted that such involvement often has limiting caveats, such as:
involvement is not entrenched in formal partnership arrangements; input into
system-level strategies does not result in meaningful practical changes within the
health and disability system; and involvement does not go far enough to involve
the implementation and monitoring of policies and services.”*

Instead, claimants explained the involvement of Kaapoo Maaori Aotearoa in
the design and establishment of policies and services is often on an ad hoc basis,
and occurs without substantial resourcing. For instance, Ms Cowan explained
that while Kaapoo Maaori Aotearoa was involved in the Whaaia Te Ao Maaori
Disability Strategy Provider consultation hui in 2014, and was contracted to facili-
tate a set of consultation hui with taangata whaikaha Maaori to ‘refresh’ Whaaia

132. Submission 3.3.113, p 64
133. Ibid, p65; doc 14, p16

134. Transcript 4.1.23, p97

135. Document L12, p24

136. Transcript 4.1.27, pp170-171
137. Document 14, p14

138. Submission 3.3.113, p35
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Te Ao Maarama, they were disappointed that ‘the eventual refreshed plan was not
fully realised and [they] do not have any ongoing involvement in the monitoring
of the plan’”

Moreover, this limited involvement has not translated into improved health
and disability services, and positive outcomes for taangata whaikaha Maaori. Ms
Cowan stated that there is a gap between policies and strategies and the imple-
mentation of them by services providers.'*’

Ms Cowan explained the difficulties Kaapoo Maaori Aotearoa faces trying to
engage in good faith with the Crown. She stated that despite claims that the Crown
wants more engagement with taangata whaikaha Maaori, in reality, initiatives
developed by Kaapoo Maaori Aotearoa for taangata whaikaha Maaori capability,
including for Kaapoo Maaori, are met with red tape.”" Kaapoo Maaori claimants
also submitted that since Kaapoo Maaori Aotearoa left the ppo Coalition, they
have been unable to access the resources available through the Coalition."*

Ms Bleckmann provided evidence and examples of occasions when Kaapoo
Maaori Aotearoa has been engaged and funded to participate in activities."” The
Crown submitted that, following the Kaapoo Maaori claimant hearing week,
Whaikaha held several meetings with Kaapoo Maaori Aotearoa, including a meet-
ing with the Minister for Disability Issues.** In relation to its former membership
of the pro Coalition and the imM, Ms Bleckmann confirmed that, since Kaapoo
Maaori Aotearoa left the pro Coalition, the Office for Disability Issues (now
Whaikaha) has continued to maintain a positive relationship with the organisa-
tion. This ongoing engagement has included funding provided by Whaikaha when
Kaapoo Maaori Aotearoa has been invited to participate in events.'®

Ms Bleckmann also noted that Whaikaha officials have held discussions with
Kaapoo Maaori Aotearoa about how best to strengthen the relationship in order
to achieve equitable outcomes for Kaapoo Maaori and their whaanau. She went
on to state that ‘Whaikaha would like to establish a formal process to engage with
[Kaapoo Maaori Aotearoa] to develop shared priorities and a shared work pro-
gramme in the coming months’"** Ms Bleckmann noted that the voices of Kaapoo
Maaori will be integral to the ongoing refresh of Whaaia Te Ao Maarama and
Whaikaha intended to engage with a range of Maaori service providers, as part of
the strategy refresh, including with Kaapoo Maaori Aotearoa."

139. Document 14, p14

140. Ibid, p15

141. Ibid, p19

142. Submission 3.3.113, p 61
143. Document L12, pp30-31
144. Submission 3.3.138(a), p 66
145. Document L12, pp28-29
146. Ibid, p31

147. Ibid, p32
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13.5
13.5 TRIBUNAL ANALYSIS AND FINDINGS
Previously in this report we determined the information provided by Kaapoo
Maaori Aotearoa to support their claim relating to Royal New Zealand Foundation
of the Blind is not sufficient for the Tribunal to confirm that contractual inequities
occurred, see section 7.2. Furthermore, we determined there was not sufficient
evidence of the funding of kaupapa Maaori and mainstream providers for the
Tribunal to determine that kaupapa Maaori providers are underfunded compared
to mainstream providers. However, we did find the Crown does not adequately
fund kaupapa Maaori health and disability providers generally to sustainably
deliver culturally appropriate services and care to taangata whaikaha Maaori and
this failure impedes the ability of taangata whaikaha Maaori to receive culturally
appropriate care and have their needs met. We found this to be in breach of the
principles of active protection and options in chapter 7 on funding. This Tribunal
has previously found that ‘[a]dequate support of Maaori organisations who design
and deliver kaupapa Maaori models of care is central to providing culturally safe
and appropriate care** Additionally, the Crown is obliged to provide for and
resource kaupapa Maaori providers in a culturally appropriate way, supporting the
expression of tikanga."” The previous findings made in chapter 7 extend to include
Kaapoo Maaori Aotearoa. We therefore reiterate the following findings in relation
to Kaapoo Maaori Aotearoa:

» the Crown does not adequately fund kaupapa Maaori health and disability
providers including Kaapoo Maaori Aotearoa to sustainably deliver cultur-
ally appropriate services and care to Kaapoo Maaori. This failure impedes
the ability of Kaapoo Maaori to receive culturally appropriate care and have
their needs met, in breach of the principles of active protection and options;
and

» the Crown has failed to establish adequate contracts with kaupapa Maaori
providers including Kaapoo Maaori Aotearoa to enable them to meet the
needs of Kaapoo Maaori (including cultural needs), which reduces the
options available and compromises the quality of care delivered to Kaapoo
Maaori, in breach of the principles of active protection and options.

In chapter 9, we found that the Crown has not adequately provided for taangata
whaikaha Maaori to be a formal part of the design of the disability system. As
the Crown has not provided sufficient evidence to show how it has established a
formal process to engage with Kaapoo Maaori, to develop shared priorities and a
shared work programme, the previous finding extends to include Kaapoo Maaori
Aotearoa in breach of te Tiriti/the Treaty principle of partnership.

In Hauora, we described te Tiriti/the Treaty’s guarantee of tino rangatira-
tanga as requiring Maaori self-determination and mana motuhake in the design,

148. Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes
Kaupapa Inquiry (Lower Hutt: Legislation Direct, 2023), p156

149. Waitangi Tribunal, Haumaru: The covip-19 Priority Report (Lower Hutt: Legislation Direct,
2023), P44
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delivery and monitoring of healthcare.” In this sense, Maaori are guaranteed tino
rangatiratanga rights in respect of hauora Maaori, which encompasses Maaori
organisations and their models of care, and Maaori people who need access
to their services.” The Kaapoo Maaori claimants’ lived experience evidence
described whaanau as the anchor for cultural and physical hauora. The lived
experience evidence provided by the Kaapoo Maaori claimants demonstrates that
the current disability system does not sufficiently provide for a holistic approach.
The Crown has not adequately addressed current disability system settings which
remain largely Crown-designed and oriented around individualised models of
support, preventing Kaapoo Maaori from exercising collective decision-making
and providing culturally grounded approaches to disability, in breach of the prin-
ciple of tino rangatiratanga.

The Ngaati Kaapoo (Tibble) claimants submitted substantial evidence in rela-
tion to social determinants of health for Kaapoo Maaori. They observed that the
health and disability needs of Kaapoo Maaori are inherently linked to the social
determinants of health such as living conditions, income, access to education,
employment and transport. The Ngaati Kaapoo (Tibble) Claim emphasised Mr
Morunga’s description that ‘kaapoo Maaori often find themselves at the “bottom
of the heap” not just in respect of their health outcomes but also across the socio-
economic spectrum’ (emphasis in original).”

While the social determinants of health are outside of the scope of this inquiry,
we acknowledge that a disability system that does not take these into account,
will continue to fail to meet the needs of taangata whaikaha Maaori and Kaapoo
Maaori. The principles of equity and active protection demand the Crown to make
every reasonable attempt to eliminate barriers to services that may contribute to
inequitable health outcomes for Maaori.™ In the context of the disability system,
the principle of equity obliges a targeted, whole-of-government approach to
address the systemic and social determinants that contribute to disparities in
health outcomes.

Moreover, for the Crown to satisfy its Tiriti/ Treaty obligations, it must actively
inform itself of any inequity being experienced by Maaori. The Tribunal has also
explained that a policy or service that establishes equal standards of treatment
or care across the whole population may still result in inequitable outcomes for
Maaori.” This could be the case, for instance, if other barriers, such as social
determinants of health, prevent Maaori from accessing services. The Crown has
a duty to focus specific attention on inequities and keep itself informed about
both Maaori health outcomes and efforts to achieve Maaori health equity, which
includes identifying and addressing the causes of health inequity, such as Crown
policy in areas beyond the disability sector like education or employment.”

150. Waitangi Tribunal, Hauora, p163
151. Ibid, p160

152. Submission 3.3.113, p136; doc 18, p12
153. Waitangi Tribunal, Hauora, p35

154. Ibid, p34

155. Ibid, p32
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The final recommendations of Hauora in 2021 noted the following:

As the Tribunal commented in the recent Oranga Tamariki report, ‘decades of
Crown resistance and hostility to the guarantee to Maaori of the right to cultural con-
tinuity — embodied in the article 2 guarantee of tino rangatiratanga’ have had a direct
connection with poverty and disparities in many areas, including health.””®

We therefore acknowledge that the disability system cannot be said to suf-
ficiently serve Kaapoo Maaori until it effectively considers the social determinants
of health. Moreover, the lived experience evidence of the Kaapoo Maaori claim-
ants demonstrates that the Crown has consistently failed to sufficiently address
the social determinants of health and other barriers that impact on the health
outcomes of Kaapoo Maaori.

156. Ibid, p179
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CHAPTER 14

TAANGATA TURI

At the heart of this is access. How can we access our own world, our own language?
—Karen Pointon’

At the heart of this section of the report is one’s right to language and, through
language, to one’s culture and identity.” It also concerns access to culturally access-
ible healthcare. We acknowledge the witnesses who shared with us their lived
experiences and whose advocacy has highlighted the distinct challenges facing
Taangata Turi.

In this report, we use ‘Taangata Turi’ to refer to Maaori deaf and hearing
impaired.” Karen Pointon, the named claimant for the Ngaati Turi (Wilson and
Pointon) Claim (Wai 2143), explained that Taangata Turi is an intersectional iden-
tity comprising linguistic and cultural aspects. Theirs is an identity distinct from
both Maaori hearing and non-Maaori deaf. In her words, ‘T am often asked if I am
Maaori first or Deaf first, but the answer is that I am both at the same time, I am
Taangata Turi’*

The claimants argued that Taangata Turi experience inequitable health out-
comes and inequitable access to health services compared to non-Maaori, and
highlighted barriers to accessing NzsL interpreters when accessing healthcare and
te a0 Maaori.” They argue that, despite numerous reports highlighting these issues,
they remain unaddressed due to a woeful lack of Taangata Turi focused services
and Government support for Taangata Turi leadership in this area.’

1. Document H3, p20

2. We take into consideration and respond to the issues posed in section 8 of the Tribunal state-
ment of issues (statement of issues 1.4.2).

3. In this report, we also use the small “d” deaf in most instances, following the approach of the
Human Rights Commission in its 2013 report, ‘A New Era in the Right to Sign’ The report described:
“The capitalised “D” in “Deaf” is used internationally to recognise a group of deaf people who use
sign language as their first or preferred language. They are members of a deaf community and identify
with Deaf culture. The small “d” in “deaf”, however, refers to a description of hearing impairment.
It includes people who may or may not use sign language or identify with the deaf community. This
report uses the small “d” because the boundaries between Deaf and deaf people are sometimes not
clear. All deaf people should have opportunities to use NzsL throughout their lives. A capital “D” has
only been used to describe Deaf culture or in citations or names that use that format’: (doc N12, p397)

4. Document H3, p9

5. Submission 3.3.123(a), pp 6, 8

6. Ibid, pps, 8, 44
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The Crown acknowledged many of the issues raised by the claimants, noting the
available deaf services provided by the Government, including NzsL interpreter
services, and steps the NzsL Board was taking to promote and maintain NzsL.”
Crown witnesses acknowledged that further work is required to develop and sup-
port Taangata Turi leadership and meet the needs of Taangata Turi.*

We begin this chapter by considering the historical context for the Taangata
Turi Claim, before considering whether Taangata Turi have sufficient access to
NzsL interpreters and accessible health information. We then consider whether
Taangata Turi have equitable access to deaf services and health outcomes, followed
by analysing whether there is adequate Taangata Turi representation in the dis-
ability system leadership. Lastly, we provide our findings.

14.1 HisTORICAL CONTEXT

In this section, we consider the history of the oralist pedagogy of education (a
method of education that banned signed language in preference for vocalisation
and lip reading) in Aotearoa New Zealand during the nineteenth and twenti-
eth centuries as well as previous reports that have commented on the needs of
Taangata Turi.

14.1.1 Oralism in Aotearoa New Zealand
According to Dr Kirsten Smiler and colleagues, between 1840 and 1880 there was
‘no unified state-endorsed approach or funding allocated’ to the education of
deaf children in Aotearoa New Zealand.” However, in the 1870s increased pub-
lic awareness of a growing deaf population led to the establishment of the first
school for the deaf, the ‘Deaf and Dumb Institution’ in Sumner, Christchurch (the
‘Sumner School’) in March 1880." Later, another school for the deaf was opened in
Auckland (the Kelston School’) in 1940, modelled on the Sumner School.”

From its inception, the Sumner School was influenced by the oralist school of
thought. Its first principal, Gerrit van Asch, was appointed for his expertise in the
German oral system.” Compared to the French dactyl approach, which taught

7. Submission 3.3.138(a), pp 71-78

8. Transcript 4.1.27, pp103, 110

9. Document Hi1, p35

10. Ibid, pp 35, 37 38. The Deaf and Dumb Institution was renamed the ‘Sumner Institution for
Deaf-Mutes’ in 1884, the “Van Asch College’ in 1980, and later became part of ‘Ko Taku Reo’ (see doc
H11, pp 38-39). We use ‘Sumner School’ for consistency.

11. Document Hi1, p38; doc L32, p 6; Rachel McKee, ‘New Zealand Sign Language, Te Ara - the
Encyclopedia of New Zealand, https://teara.govt.nz/en/new-zealand-sign-language, accessed 31
October 2025; Ko Taku Reo, ‘History of van Asch’, https://www.kotakureo.school.nz/about-us/our-
history/history-of-van-asch, accessed 31 October 2025. The Kelston School was initially established
in Titirangi, Auckland, but later relocated to Kelston. In the 1960s, services at the schools expanded
to include an itinerant teacher and advisors of deaf children. Deaf units were also introduced into
mainstream schools. These changes coincided with rubella epidemics that had led to many babies
being born deaf. See doc L32, p7, and Rachel McKee, ‘New Zealand Sign Language’.

12. Document H11, p37
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using sign language, and the combined approach, which combined sign and verbal
instruction, oralism instructed students to converse only by vocalising the sounds
of speech and interpreting the movement of speakers’ lips (lip reading).”

Oralism in New Zealand was further entrenched in September 1880 when the
Milan Congress of Educators — comprised mostly of hearing representatives from
Western countries — declared oralism to be the authoritative method for the edu-
cation of deaf children." In their view, pure oralism of all the education methods
would give deaf children the best chance of integrating into hearing society.” They
believed that the simultaneous use of speech and sign could disadvantageously
impair deaf children’s acuity in speech and lipreading.”® In the words of Dr Denise
Powell, acting executive principal of Ko Taku Reo, the umbrella organisation that
succeeded Sumner School and Kelston School, the Milan congress ‘marked the
beginning of [a] global language deprivation for the Deaf community’.”

In New Zealand, whaanau from across the motu sent their tamariki turi to these
schools. According to Dr Powell, ‘between 1880 and the 1960s nearly all children
with significant hearing loss attended a school for the deaf as boarders or day
pupils.”® Because of the schools’ locations, for many this also meant being separ-
ated from whaanau who lived outside Christchurch and Auckland” or, sometimes,
relocating as a whaanau to the major centres from their hau kaainga.”® Witnesses
told the Tribunal that this separation, often occurring at young ages, was distress-
ing and contributed to a wider dislocation from whaanau, culture and whenua.”

Taangata Turi shared their koorero of what it was like to attend these schools,
be without access to te a0 Maaori and the impact it had on their sense of identity.”
Ms Pointon said that, for Taangata Turi who attended deaf schools, their access
to te a0 Maaori was taken from them when they were separated from whaanau
and the learnings of their tuupuna.” Haamiora Te Maari said that, growing up,
he could ‘see two different skin colours, two different ways of being), but did not
understand what that meant.” He said that when he graduated deaf school, he
‘still had no real idea” who he was as Maaori and it was not until the first National
Maaori Deaf hui in 1993 that he began to understand his identity. He told us that
many Taangata Turi ‘are still struggling to understand who they are as Maaori.”

13. Ibid

14. Ibid, pp3s, 37

15. Ibid, p37

16. Ibid, p35

17. Document L32, p6

18. Ibid, p7

19. See doc 12, p2; doc H5, p2; doc F28, p 4

20. See doc 1, p2

21. See doc H4, p2; doc H5, p3; doc L, p2

22. See doc F28, pp9, 16; doc H3, pp 9-11, 19—20; doc H4, pp5-8; doc H5, pp7-8, 12; doc H6, p18;
doc Hio(a), pp1o-11; doc J12, pp 6-10

23. Document H3, pp11, 20

24. Document H1o(a), p10

25. Ibid, pp1o-11
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Once at school, pupils were instructed to vocalise and lip-read by a mostly
Paakehaa, hearing teaching staff.”* Witnesses told us that learning this way was
extremely difficult and confusing.” Mr Te Maari explained that the oralist method
required students to ‘repeat and repeat words using our voice’ but they never
improved or knew if they were doing it correctly; ‘[w]hen we had a new word
to learn, I wouldn’t know how to start it, where it should sit on my tongue’.28
According to Dr Powell, the focus on teaching oralism often meant that other
subject curricula were neglected.” She said that, because Sumner School was also
a working farm, students’ outcomes included ‘becoming labourers and academic
outcomes were poor.** We heard from witnesses who attended the schools from
the 1950s to the 1970s that Taangata Turi too often graduated without the necessary
skills to successfully navigate their lives, including basic literacy and sign fluency.”

The exclusive focus on oralism also meant signing was prohibited. Witnesses
told us of experiencing physical punishment if they were discovered to be using
sign.”” Ms Pointon compared the experience of being punished for signing to the
suppression of te reo Maaori in her grandparents’ generation. In her words, ‘I
learnt from my nana about how te reo Maaori was banned at school in her time,
just like signing was banned at school in my time.”

To connect, children would instead use sign discreetly on the playgrounds away
from teachers’ view.”* For some tamariki turi, the playground was their first expo-
sure to sign language.” Mr Te Maari recalled, ‘at playtime and lunchtime we would
hide from the teachers and secretly sign, that’s how we learnt, socialised and made
friends. If a teacher came near, we would pretend to lip-read and speak. We learnt
to sign in secret”** According to the late Stephanie Awheto, a trilingual interpreter
and witness in this inquiry, this ‘underground language’ transmitted by tamariki
planted the seeds for what we now know as Nzsr.”

Whaanau of tamariki turi, witnesses told us, also received instruction not to
sign with their children at home.*® Mr Te Maari shared his mamae and confusion
when this means of communication was suddenly shut off, recalling:

one day my parents stopped using sign, suddenly they wanted me to lip read and
vocalise. They used gestures until I started high school, as the staff told them they
couldn’t use gestures at home any more. This was very hard for me, a barrier had

26. The first deaf teacher was hired in the early 1980s: doc L32, p7.

27. See doc H3, p 6; doc H10(a), p3; doc F28, p 4; doc H4, pp2-3; doc J12, p3
28. Document H10(a), p3

29. Document 132, p7

30. Ibid

31. See doc J12, p 4; doc F28, pp5-6, 9; doc H10(a), p5; see also doc H3, pp18, 19
32. See doc Hs, p3; doc H3, p6; doc F28, p5; doc J12, pp2, 3

33. Document H3, p6

34. See doc F28, p5; doc H3, p6

35. See doc H10(a), p6

36. Ibid

37. Document H6, p20; see also doc Hi1, p7

38. See doc H10(a), p3
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come between my whaanau and I, and I did not understand this sudden change. This
destroyed the relationship I had with my parents for a long time.”

Witnesses also shared that their whaanau were not adequately supported or
educated in how to support a deaf child.*” Eddie Hokianga said he ‘missed out
on what was being said in and around the home’ and that it was common for deaf
people to sit alone at the dinner table because they ‘cannot hear or be part of the
conversation.*

In their literature review, Dr Smiler and colleagues identified early report-
ing that indicated Maaori were disproportionately represented in the schools.
Specifically, in 1963 an article in “Te Ao Hou Magazine’ noted there were ‘about 50’
Maaori students at Kelston School, ‘more than half the total pupils** Witnesses
themselves expressed a consistent observation that, during their times at the
schools in the 1950s, 1960s and 1970s, a large proportion of students were Maaori.*

Despite the number of Maaori students, witnesses commented on the absence
of Maaori teaching staff and Maaori content in the curriculum.** Dr Powell simi-
larly noted that ‘teachers were forbidden from using sign language let alone sign
language that incorporated Maaori concepts or culture’* Witnesses told us that
learning in this Paakehaa environment (as well as being separated from whaanau
and the challenges of being deaf) meant many Taangata Turi entered adulthood
with no connection to their Maaori identity and understanding of te a0 Maaori.*
Witnesses had similar experiences of being physically present on marae but hav-
ing no way to access the koorero or understand the significance of hui Maaori
happening around them.” Whiti Ronaki said when he visited his marae, he ‘just
thought it was a beautiful house.** Milton Reedy told us he still feels like a part of
him is missing.*

In her evidence, Dr Powell reflected that it is difficult for those who are hearing
and Paakehaa to imagine the effects of the ‘double marginalisation’ that Taangata
Turi experienced.”® At the same time as oralism in schools, she stated, ‘Maaori
communities were experiencing similar loss of language, identity, and mana
through rapid colonisation and loss of land and resources”” Dr Smiler and her
colleagues similarly commented upon the overlapping impact of colonial, ableist

39. Ibid, p2

40. See doc F28,p3

41. Document F28, pp3-4

42. Document Hi1, p 43; Te Ao Hou, December 1963

43. Document J12, p2; doc Hs, p2; doc Hi0(a), p6; doc H4, p2
44. See doc H4, p5; doc Hs, p7; doc 112, p6; doc Hio(a), p10
45. Document L32, p6

46. See doc H5, p7; doc H4, pp5, 6; doc H3, p11

47. See doc H5, p7

48. Document j12, p6

49. Document Hs, p7

50. Document 132, p7

51. Ibid
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and audist systems on Taangata Turi and their whaanau.”” Some of these wider
systems are canvassed in chapter 2.

Over time people became increasingly aware that oralism was not serving
deaf children and was too often leading to poor educational and self-esteem
outcomes.” As Dr Powell observed, oralism ‘is now recognised as a mistake and
damaging - not just to taangata turi and their education, but to all deaf people as
a whole** In 1979, a new American approach called ‘total communication, which
permitted signing, was adopted in deaf schools.” The sign taught at the time was
Australasian Signed English, a derivative of Australian Sign Language.”® As Heemi
Hema, who attended Sumner School after total communication was introduced,
said ‘[w]e had to follow Paakehaa hearing tikanga’” Eventually it was recognised
that New Zealand had its own distinct sign language, NzsL. The first training of
NzsL interpreters began in 1985, with NzsL introduced in schools in 1990.”

Mrs Awheto explained that a consequence of the way NzsL has developed from
British and Australian sign is that some NzsL signs inappropriately represented
concepts in te a0 Maaori.”” Ms Awheto explained that ‘without Maaori signs, there
is often a conceptual gap between Maaori and NzsL .. . . because kupu Maaori have
historically been translated first into English, and then into Nzs1.)® A stark exam-
ple is the old sign for ‘haangii’ which took its action from the English word ‘hang’®
Mrs Awheto said the sign has since been revised and now illustrates that haangii is
cooked in the ground.” Witnesses noted the wider importance of adapting NzsL
to appropriately represent Maaori concepts and the need for this work to be led by
and for Taangata Turi.”

In 1993, the first Maaori Deaf hui was held at Oorakei Marae in Taamaki
Makaurau. For many Taangata Turi, this represented the first opportunity to
come together as a community and discuss their unique challenges and lives as
Taangata Turi. Witnesses told us that, after so many years severed from their taha
Maaori, the hui represented a crystallising experience in their self-understanding
as being both Maaori and Deaf.** In Ms Pointon’s words, the hui ‘was like a pearl,
formed inside an oyster, it took many years to cultivate this precious taonga, our

52. Document H11, pp 40, 42

53. Document L32, p6

54. Ibid

55. McKee, ‘New Zealand Sign Language. Total communication combined signing and speech.
According to Dr Powell, total communication also eventually declined as a model ‘due to limits on
the ability of teachers and parents to concurrently produced signed and spoken English. See doc L32,
p7

56. McKee, ‘New Zealand Sign Language, Te Ara - the Encyclopedia of New Zealand, https://
teara.govt.nz/en/new-zealand-sign-language, accessed 8 December 2025

57. Document H4, p2

58. McKee, ‘New Zealand Sign Language’

59. Document H6, p 20
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63. Document 12, p9; doc H3, p10

64. See doc H4, p5; doc Hi0(a), p10
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first Maaori Deaf hui’® At the hui, participants identified their need for trilingual
interpreters (interpreters fluent in NzsSL, te reo Maaori, and English) to bridge
their access to te ao Maaori. They set a goal to have 100 trilingual interpreters
within a decade.”

In 2006, following years of advocacy from the Deaf community and its allies,
Parliament recognised NzsL as an official language.” We discuss the content of
the New Zealand Sign Language Act 2006 (NzsL Act) and the other settings for
accessing NzsL interpreters in section 14.2.

14.1.2 Past reports

Over the years, the distinct needs of and challenges facing Taangata Turi have been
identified in past reports by officials in the health sector, academics and others. We
provide a high-level summary of key reports claimants identified in their submis-
sions and evidence as relevant context here.

Notable reports include the 1982 Deaf Maaori and Maaori Hearing Impaired
reports by Pat Dugdale, a field officer for Deaf Aotearoa,” that raised an early
alarm regarding the high number of Maaori deaf seeking support for complex
needs and recommended government recognise Maaori deaf as a specific group
and make them the subject of research and attention.”® Both reports were sent to
then Minister for Maaori Affairs, Koro Wetere.”

In 1989, Minister Wetere commissioned a review team, chaired by Sir Mason
Durie, to consider hearing impairment among Maaori.”* Their report, Whakarongo
Mai: Taringa Rongo Mahue, identified that, despite a paucity of statistical data,
it was clear that Maaori experienced ‘unacceptably high levels of hearing
impairment”” It noted the issue had been the subject of several past reports and
papers, and described the continued prevalence as ‘an [indictment] on society
as a whole and inconsistent with Article 3 of the Treaty of Waitangi’”® The report
recommended the development of early intervention measures and improved data
collection.™

Whakarongo Mai raised further concern regarding the cultural needs of
Taangata Turi, identifying that they lacked ‘ready access to tribal cultural and
social resources and, while they may be able to participate within the deaf culture,

65. Document H3, p12

66. Document H6, p5

67. McKee, ‘New Zealand Sign Language’

68. At the time, Deaf Aotearoa was called the ‘New Zealand Association of the Deaf’. It later
changed its name to the ‘Deaf Association of Nz’ before becoming ‘Deaf Aotearoa. We use ‘Deaf
Aotearoa’ consistently to avoid confusion.

69. Document H3(a), p21. We note the Tribunal did not have access to the reports and therefore
relied upon Dugdale’s description of their contents in her 2001 book, Talking Hands, Listening Eyes:
The History of the Deaf Association of New Zealand, which we did have access to.

70. Document H3(a), p21

71. Document H6(a), p58

72. Ibid, p8o

73. Ibid

74. Ibid, pp 68-70, 80
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there is concern that they are being excluded from active participation within
Maaori society.”” The report identified an urgent need for a Maaori interpreter to
assist Taangata Turi to ‘rediscover the culture of their forebears’ and mechanisms
for linking Taangata Turi to iwi authorities.”

Further reports followed in the 1990s and 2000s, including Tautoko Tangata
Turi (1995), a report by ako Ltd for Deaf Aotearoa with funding from Te Puni
Kookiri, Te Hui-A-Iwi o Ngaa Taangata Turi Maaori (2005) report and strategy
developed from the second national Maaori Deaf hui, and the Interpreter Service
Redesign (2005) report by Fitzgerald and Associates for Deaf Aotearoa.”” In addi-
tion to matters reported previously, these reports highlighted issues of access to
Maaori and trilingual interpreters,” an inadequate level of services for Maaori
deaf,”” and the unavailability of funding for NzsL interpreters for Maaori set-
tings.*® The reports also commented on the need for culturally-responsive and
accessible services for Maaori Deaf,” the desire ‘for Maaori Deaf by Maaori Deaf’
health and disability services,” and the need for Taangata Turi to ‘be encouraged
and given resources to help them shape their own destiny and achieve their tino
rangatiratanga.” Tautoko Tangata Turi, in particular, made 19 recommendations
for change, including for: a ‘co-ordinated approach’ across government and ser-
vice providers, facilitated by the Ministry of Health and Te Puni Kookiri, to policy
development and the provision of services to Taangata Turi; improved data collec-
tion; the development of culturally-responsive and accessible services (including
for those living outside the main centres); and increasing the number of trilingual
interpreters, with Maaori in particular to be encouraged to undertake training.*

Further reports were published in the 2010s, including the Human Rights
Commission’s A New Era in the Right to Sign report in 2013, the United Nations
Committee on the Rights of Persons with Disabilities reports in 2014, and the
Hono ki te Haapori Turi Maaori: Engaging with Maaori Deaf Community report
for the Office of Disability Issues in 2019.” In its report, the Human Rights
Commission noted the absence of ‘government funding tagged specifically for
trilingual interpreter services for Maaori, making it ‘difficult to obtain interpreters
for tangihanga, and for iwi, whaanau and hapuu hui*® It noted this issue was
‘of particular concern given the high proportion of the deaf population who are

8
Maaori”’
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The Hono ki te Haapori Turi Maaori report identified issues with both the
NzsL Act and the NzsL Strategy, noting that, although the NzsL Board’s terms of
reference mentioned te Tiriti, there was ‘no evidence of this relationship’ in the
strategy.” Similarly, the NzsL Act was found to contain no reference to te Tiriti or
the Act’s ‘relationship with the indigenous people of Aotearoa.” The report’s rec-
ommendations included changes to the NzsL Act, NzsL Board and NzsL Strategy
including that the NzsL Act be reviewed to reference te Tiriti and recognise the
relationship with Maaori.”” Regarding the NzsL Strategy, it recommended that the
strategy recognise te Tiriti and be reviewed, specific strategies be implemented
to address the needs of Maaori Deaf, Maaori Deaf be ‘afforded respect as Treaty
partners’ and supported to fully participate in NzsL plans, and the NzsL Board
develop a ‘Treaty Responsiveness Action Plan’ to ensure te Tiriti principles are
implemented.” It recommended further that the NzsL Board: develop a guide
for assessing funding applications to ensure they are in the best interests of the
Maaori Deaf community; membership be ‘proportionate to the number of Maaori
Deaf in Aotearoa and representative of the North and South Island’; and ‘provide
opportunities to strengthen Maaori Deaf leadership through exposure to deci-
sion making fora at governance level’”” Finally, it reccommended that ‘matters of
strategy, policy and planning for the Maaori Deaf community . . . be developed in
partnership.”

Most recently in 2022, the un Committee on the Rights of Persons with
Disabilities released its concluding observations on the combined second and third
periodic reports of New Zealand’s implementation of the uNcrpD. Concerning
article 21 — freedom of expression and opinion, and access to information — it
reiterated concerns regarding gaps in the availability of accessible information and
shortages of NzsL interpreters, including trilingual interpreters.”* It recommended
the State party: ‘[ijmplement incentives and increase funding for the training
and employment of sign language interpreters, including trilingual interpreters’;
adopt a ‘national standardized accreditation framework for sign language’; and
‘[d]evelop specific initiatives to increase the provision of culturally appropriate,
accessible information and communications for Maaori persons with disabilities.”’

Despite these reports, Taangata Turi say that many challenges and issues remain
unaddressed by the Crown, including access to NzsL interpreters as we discuss
next.

88. Document H11(b), p 60
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92. Ibid, pp 63, 64

93. Ibid, p64

94. Document N12, p529
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14.2 Do TAANGATA TURI HAVE SUFFICIENT ACCESS TO NZSL INTERPRETERS
AND ACCESSIBLE HEALTH INFORMATION?

In this section, we consider whether access to NzsL and Taangata Turi sign
language interpretation has been sufficient and consistent to meet the needs of
Taangata Turi throughout the health and disability system. We begin by briefly
outlining the relevant settings for access to NzsL interpreters in Aotearoa New
Zealand, before considering access to NzsL interpreters when accessing healthcare
and accessible health information. Next, we consider access to te ao Maaori, fol-
lowed by a discussion of the NzsL Act.

It is important to note that Taangata Turi access to NzsSL interpreters is
important to many aspects of their lives. This includes (among other domains)
education, justice, corrections and employment settings. Our inquiry, however, by
necessity focuses on the domain of health. To this end, we consider access to NzsL
interpreters in terms of access to culturally safe healthcare. This includes when
Taangata Turi attend a doctor’s appointment or visit the hospital. It also includes
when Taangata Turi seek to engage with te ao Maaori as part of their cultural iden-
tity and spirituality, which are integral parts of Sir Mason’s Te Whare Tapa Whaa
model of hauora and wellbeing. Although our focus is more specific than that
desired by the claimants, we acknowledge the wider significance of access to NzsL
interpreters for Taangata Turi and their whaanau and the value of the koorero they
have shared in this inquiry.

14.2.1 NZSL settings
In this section, we consider the legal framework, the NzsL Board and strategy, and
funding of NzsL interpreters.

(1) The legal framework
In 2006, New Zealand recognised NzsL as an official language.” The purpose of
the Act is to ‘promote and maintain the use of” NzsL by:

» declaring NzsL to be an official language;

» providing for the use of NzsL in legal proceedings;

» empowering the making of regulations setting out competency standards

for the interpretation of NzsL in legal proceedings; and

» stating principles to guide Government departments in the promotion and

use of NzsL.”

Section 9 sets out the principles that Government departments should, so far
as reasonably practicable, be guided by. These include that the Deaf community
should be consulted on matters relating to NzsL and that NzsL should be used in
the promotion of government services and provision of information to the public,
and to make government services accessible to the Deaf community. The Act

96. New Zealand Sign Language Act 2006, s6
97. Ibid, s3
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provides that the Minister for Disability Issues ‘may from time to time report on
progress being made in implementing the principles set out in section 9.**

In 2008, New Zealand ratified the uncrpD.” Article 21(e) requires that State
Parties ‘shall take all appropriate measures’ to recognise and promote the use of
sign languages ‘to ensure that persons with disabilities can exercise the right to
freedom of expression and opinion, including the freedom to seek, receive and
impart information and ideas on an equal basis with others and through all forms
of communication of their choice’’®

In its 2013 report, A New Era in the Right to Sign, the Human Rights Commission
explained that, ‘[w]hile not covered by the NzsL Act, providing NzsL interpreters
has been an explicit expectation of the health service since well before the NzsL
Act’” For example, the Code of Health and Disability Consumers’ Rights includes
the right to effective communication (right 5), the right to be fully informed (right
6), the right to make an informed choice and give informed consent (right 7) and
the right to have one’s cultural needs taken into account (right 1(3))."”

Certain health and disability service providers are also required to comply
with, and are audited against, the Ngaa Paerewa Health and Disability Services
Standard.'” Under ‘[e]ffective communication occurs, the standard contains
explicit criteria regarding the provision of ‘appropriate interpreter services and
information in patients’ ‘preferred format and in a manner that is useful’ to
them."*

Sitting within the legislative framework are human rights instruments: the
New Zealand Bill of Rights Act 1990 and the Human Rights Act 1993. The New
Zealand Bill of Rights Act contains rights relevant to the use of and access to
NzsL. The primary relevant provision is section 20, which protects the rights of
minorities, including the right of linguistic minorities in New Zealand to not be
denied the right to use their language."” The Human Rights Commission’s 2013
report described its operation as including a negative right protecting deaf people
from being denied the right to use sign language within the deaf community.®
The New Zealand Bill of Rights Act also contains protections for those charged
with an offence. The rights of persons charged includes ‘the right to have the free

98. Ibid, s10(1)

99. Document L16, p27

100. The United Nations Convention on the Rights of Persons with Disabilities, art 21, p14

101. Document N12, p380

102. Health and Disability Commissioner, ‘Code of Health and Disability Services Consumers’
Rights, https://www.hdc.org.nz/your-rights/about-the-code/code-of-health-and-disability-services-
consumers-rights/, accessed 15 December 2025

103. Health and Disability Services (Safety) Act 2001, s9; doc L20 (Crown bundle of supporting
documents), pp173, 176. The providers include aged residential care services, assisted reproductive
technology services, home and community support services, residential disability services, residen-
tial mental health and addiction services, public and private overnight hospital inpatient services,
birthing unit services, hospice services and abortion services: see doc L20, p175.

104. Document 120, p191

105. New Zealand Bill of Rights Act 1990, s20

106. Document N12, p 446; New Zealand Bill of Rights Act 1990, s20
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assistance of an interpreter if the person cannot understand or speak the language
used in court’’” This would include Nzst. The Act also provides everyone with
the right to freedom from discrimination on the grounds of discrimination set out
in the Human Rights Act, which includes disability.®® Actions taken in good faith
to support persons or groups disadvantaged from unlawful discrimination is not
considered discrimination.™”

The Human Rights Act outlines prohibited grounds of discrimination, which
includes disability. Under the Act, it is unlawful to discriminate against someone
on these grounds in particular areas: employment, education, access to public
places, provision of goods and services, and housing and accommodation.”
As disability is included, it would apply to deaf people. The Human Rights
Commission report described the Human Rights Act as containing ‘reasonable
accommodation’ requirements, which ‘refers to creating an environment that will
ensure equality of opportunity, including for people with disabilities. However,
there are limits. For example, the prohibition of discrimination for employment
does not prevent different treatment based on disability where the person requires
special aids or facilities and it is not reasonable to expect that they be provided.™
The report noted that the Court of Appeal has said there is a presumption that
necessary accommodations will be produced, unless unreasonable to do so.
According to the report, this ‘would include ensuring a deaf person can access
services using NzsL."* The Human Rights Act does not include discrimination
based on language so does not protect from discrimination relating to the use of
or access to NzsL.”?

(2) The NzsL Board and NzsL Strategy

In its 2013 report, the Human Rights Commission noted that the NzsL Act did not
establish any entity to facilitate partnership with the Deaf community, ‘and to lead,
advise on, and monitor the use and promotion of Nzsr."* This can be compared
to the Maaori Language Act 1987 — the legislation recognising te reo Maaori as
an official language — which established Te Taura Whiri I Te Reo Maaori — The
Maaori Language Commission.” The Human Rights Commission recommended
establishing a statutory board to oversee the promotion and maintenance of NzsL,
responsible for (among other functions) developing a NzsL strategy and advising,
guiding and monitoring government agencies use and promotion of Nzsr."*

107. New Zealand Bill of Rights Act 1990, s24(g)

108. Ibid, s19(1); Human Rights Act 1993, s 21(h)

109. New Zealand Bill of Rights Act 1990, s19(2)
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In 2014, Cabinet established the NzsL Board by Cabinet mandate.”” The Board’s
terms of reference (revised in 2022) provide that the principles from the NzsL Act,
Treaty of Waitangi, and uncrpD will guide how the Board works." In addition to
its leadership, advisory and monitoring functions, the Board is also responsible
for administering the NzsL Fund, which provides funding for community grants,
service contracts and other initiatives to promote and maintain Nzstr.” The terms
of reference require that at least two of the Board’s eight members be Maaori.””’

In 2018, the NZsL Strategy 2018-2023 (NZsL Strategy) was launched.” The NzsL
Strategy sets out five language planning principles that guide the work of the NzsL
Board.”” These relate to acquisition, use/access, attitude, documentation and
status. The NzsL Strategy describes that ‘success’ for use/access in five years’ time
would ‘look like’ core government services and information, such as those which
are the responsibility of the Ministry of Health, being accessible to NzsL deaf
users because (among other things) they provide professional NzsL Interpreters
and translate written information into NzsL.” It would also look like Maaori Deaf
having ‘access to Te Ao Maaori and Maaori speaking domains through the training
and retention of trilingual interpreters (te reo Maaori, NzsL and English)."**

In 2022, the NzsL Board established Te Roopuu Kaitiaki, ‘a Turi Maaori-led

>

advisory group.™ Its terms of reference provide that its purpose is:

1. To advise the Board on matters of cultural relevance to Maaori Deaf;

2. To articulate the concerns of Maaori Deaf to the Board;

3. To advise on project criteria and priorities of funding applications for Maaori
Deaf;

4. To assist the Board on relevant discussion from time to time; and
To understand the perspectives of Maaori Deaf use those understanding to advise
the Board and progress.126

117. Cabinet Social Policy Committee, ‘Minute of Decision, soc Min (14) 9/7, 21 May 2014, https://
www.nzsl.govt.nz/assets/2014-05-21-Cabinet-so c-minute-New-Zealand-Sign-Language-Board-2.
pdf, accessed 22 January 2026

118. NzSL Board, ‘Terms of Reference for the New Zealand Sign Language Board, revised June
2022, https://www.nzsl.govt.nz/nzsl-board/terms-of-reference, accessed 12 January 2026, p4; doc
L16, p24

119. NzsL Board, “Terms of Reference, p5

120. Ibid, p 6; doc L16, p 24. The terms of reference provide that the Board will generally have eight
members (all of whom must be NzsL users and a majority of whom must be Deaf), but that member-
ship may be extended to 10 to achieve adequate diversity (see p6).

121. The NzsL Strategy replaced the NzsL Action Plan 2016-2018: see doc L16, p27.
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The terms of reference provide further that candidates for appointment to
the roopuu will be considered by a selection panel,” and that the group is not
empowered to make decisions.”*

(3) Provision of NzsL Interpreters

Crown witnesses Mr Coffey and Mr Teddy explained that Government agen-
cies and Crown entities each ‘develop their own policies on how Deaf and Hard
of Hearing people access NzSL interpreting services when accessing agency
services."” This means that there is not necessarily a uniform approach across
Government for the provision of interpreter services.

In the context of health and disability services,” Mr Coffey and Mr Teddy
explained that Whaikaha contracted Deaf Aotearoa, a private sector representa-
tive organisation for deaf people and a national service provider, to provide NzsL
interpreter services.” This might cover a doctor or hospital appointment, for
example.”” Deaf Aotearoa provides these services through iSign, a nationwide
interpreting service.”> We understand that, since hearing, MsD now contracts Deaf
Aotearoa to provide these services.”*

In practice, a person can book an NzsL interpreter with iSign via text, email
or online booking, or over the phone.”” We understand that access to interpreter
funding is considered each month with ‘core services, such as private health
appointments allocated funding first.”® The remaining funding is then allocated
on a case-by-case basis depending on the available funding at the time of the
request and whether the event the person wants a NzsL interpreter for is covered
under the contract.”

In the health context, Te Whatu Ora ‘also provides funding for Deaf people to
access NzsL interpreters for hospital and other medical specialist appointments.'*
Ara Poutama Aotearoa, in turn, is responsible for providing Nzst interpreters for
medical appointments inside prison.”

127. Document L16(h), p [2]. Mr Coffey explained that ‘[t]he updated Terms of Reference for Te
Roopuu Kaitiaki outline that a selection panel will be made up of NzsL Board representatives and
at least one external (to the Board and Whaikaha) Turi Maaori member. Whaikaha kaimahi may be
invited to be part of the panel. There will be a minimum of two Turi Maaori on the selection panel.
The Chair of Te Roopuu may be on the panel’

128. Document Hio(b), p30

129. Document 116, p3

130. For further information on the provision of NzsL interpreter services in other settings, see
doc H22.
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14.2.2 Do Taangata Turi Maaori have sufficient access to NzsL interpreters when
accessing healthcare?
In this section, we consider the parties’ positions on Taangata Turi access to NzSL
interpreters when accessing healthcare, after which we provide our analysis of the
issue.

(1) Claimant positions

The claimants submitted that access to NzsL interpreters ‘remains a critical issue
for Taangata Turi’ and ‘directly links to access to the health and disability system
and ultimately health outcomes for Taangata Turi’** Witnesses in their evidence
identified issues of delays, particularly in emergency situations, gaps in health
service providers’ understanding of Taangata Turi needs, and access to NzsSL inter-
preters in rural areas.

Mr Te Maari, for example, told us that interpreters are often unavailable when
Taangata Turi need them, particularly at short-notice and so Taangata Turi often
face a difficult decision between waiting for an interpreter or proceeding without
one. He explained that ‘[a]ttending medical appointments without an inter-
preter is a big risk as there are huge communication barriers, but that ‘[d]elaying
appointments is also a risk and can lead to more health problems."*" Mr Te Maari
explained that when he was young, his lack of understanding of the health system
and his reluctance to have to communicate ‘with the hearing world, especially
when I felt vulnerable and didn’t know what to do’ meant he would ‘brush . . . oft’
injuries and not seek help."

Mr Hema usually did not have problems booking interpreters for Gp appoint-
ments as this could be done in advance. However, he said issues could arise if he
had to reschedule or needed a last-minute appointment because there are not
enough interpreters.* He explained: ‘Often, I have been very unwell, but I have
to wait for days to get a Gp appointment that matches interpreter availability.** Mr
Hema said it is ‘extremely difficult to understand what is happening’ without an
interpreter, and a ‘horrible’ thing to not understand."*

Witnesses told us that communication during emergencies is particularly
fraught. Mr Hema shared his fear that, during a four hour wait for an interpreter
after his heart attack in 2010, he ‘could have died’'* He told us that without an
interpreter present he could not understand what the doctors were trying to
tell him or understand what medication the nurses were trying to give him.”¥

140. Submission 3.3.123(a), p33
141. Document Hio(a), p17
142. Ibid, p15
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144. Ibid

145. Ibid, pp8, 9
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Witnesses noted that, because they are deaf, they are unable to call emergency
services without an interpreter, either for themselves or their loved ones.'**

Witnesses observed regional variations in the availability of NzsL interpreters.
Tauri Lyndon explained that it is ‘very difficult’ to get an interpreter in the King
Country where he lives and that he has relied on whaanau, who he called his ‘com-
municators, instead. In a crisis situation, by contrast, Mr Lyndon said he would
‘definitely wait’ for professional interpreters to come.” In his experience, it could
take a wait overnight or of a ‘couple of days’ for an interpreter to arrive if there was
an emergency in the King Country.”" Mr Lyndon noted that online services, such
as the New Zealand Relay service,” were available but that his preference was for
face-to-face interpreting.” Ms Pointon similarly identified ‘significant accessibil-
ity issues, particularly [for] whaanau in the north’™*

Witnesses also spoke to the potential for miscommunication where NzsL
interpreters were not present or where inexperienced interpreters were used.”
The claimants referred to the Ministry of Health’s 2006 draft ‘Sector Plan for the
Removal of Language Barriers to Deaf People, which identified that ‘Deaf people
reported medical misdiagnosis by health professionals and lack of informed
consent to medical treatment (sometimes with serious consequences)” when
interpreters were not provided, and that practitioners and service providers place
‘inappropriate reliance on children and other family members to interpret for Deaf
adults in diagnosis or treatment situations.”* Other issues noted in the report, and
cited by the claimants, included that deaf people lacked ‘information about health
risks and how to keep themselves healthy’ because of poor educational outcomes
and low English literacy, and that ‘[s]pecific information about health and dis-
ability services (including educational or public health information) is frequently
difficult to obtain in timely and accessible ways."” The claimants submitted that
all these issues were ‘felt more critical[ly] within the Taangata Turi community.**

The claimants noted in their submissions that the Te Whatu Ora ‘Use of New
Zealand Sign Language (NzsL) Interpreting Policy — Patient Facing’ was being

148. Ibid, pp8, 9; doc Hi0(a), p9

149. Transcript 4.1.20, p33

150. Ibid

151. Ibid

152. Mr Coffey explained that ‘New Zealand Relay, run by MBIE, helps Deaf, Hard of Hearing,
speech-impaired and deafblind people to connect with others over the phone including via text relay,
captioned relay calls and Teletype device to voice, to voice carry over or to hearing carry over. New
Zealand Relay also provides video interpreting services using Nz sign language. See doc H22, p11.

153. Transcript 4.1.20, p34

154. Document H3, p22

155. Document H6, p19

156. Submission 3.3.123(a), p53; doc H6(a), p208

157. Submission 3.3.123(a), p53; doc H6(a), p208

158. Submission 3.3.123(a), p53
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developed,™ but it was ‘unclear’ whether Taangata Turi had been engaged in the
policy."*

The claimants submitted that access to NzsL interpreters in health settings also
affects whaanau of Taangata Turi.' Mr Te Maari, a father to four hearing children,
said that without interpreters he had struggled to understand whether his kids
were okay. He had experienced having to rely on passing notes back and forth
with the doctor and being sent home ‘with a lot of paperwork], both of which were
difficult to understand.'” On a recent occasion, he said doctors had only com-
municated with his 14-year-old son and he had had to insist for his right to have
an interpreter present.'*

Witnesses identified issues with health service providers’ understanding of
Taangata Turi needs and available NzsL interpreting services. Mr Ronaki told
us about times he has had to advocate for his right to have a NzsL interpreter in
health settings, noting he was once incorrectly told he had to pay for his own NzsL
interpreter himself."* He explained he felt unsafe without an interpreter and it was
his right to access his health information and to know what medication is being
prescribed to him."® Mr Hema said that ‘[w]hen I have been to the Gp or been in
hospital, the doctors always assume I can lip read."® Ms Pointon was critical of
the onus placed on Taangata Turi to educate health service providers regarding
when an interpreter was needed and how to book them.'” Mr Te Maari noted that
‘Maaori Deaf have less understanding about how to navigate the health system
and are less successful accessing the healthcare that they need."® He said he is
often called upon to assist book appointments and interpreters; “This is not my
job, but T help as many Taangata Turi as I can'®

The claimants submitted that access to preferred interpreters is another ‘critical
issue’ for Taangata Turi.”® They submitted that many Taangata Turi ‘prefer Maaori
interpreters, particularly in health and te ao Maaori settings, given the underlying
cultural ease and understanding this brings.”" The Ngaati Hine Lands, Forests and
Resources Claim and Te Kapotai and Ngaati Pare Hapuu/Waikare Inlet Claim
similarly noted the inability for Taangata Turi to choose their NzsL interpreter,
submitting that ‘[w]ithout the ability to choose the right interpreter, taangata turi
cannot be sure that the interpreter is able to understand and properly represent

159. Submission 3.3.133(a), p53; doc L16(n), p2

160. Submission 3.3.123(a), p53

161. Ibid, p56

162. Document Hio(a), p9. Tauri Lyndon also spoke to the challenges he experienced as a deaf
parent raising hearing children: see doc j1, p3.
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171. Ibid, p40

363



1422 HAUWHAIKAHA

them in a culturally appropriate way.”” They said that the claimants’ communica-
tion barriers are a ‘direct result of the Crown’s historical treatment of taangata turi
and the deliberate exclusion of taangata turi in the design and implementation of
the health and disability system.”

Another ‘critical issue’ cited by the claimants was access to Deaf relay inter-
preters.” Ms Pointon explained that Deaf relay interpreters are ‘much more
common and more established overseas” and involve deaf people working ‘along-
side hearing interpreters particularly in health and justice settings’ to bridge the
communication gap for Taangata Turi who have ‘different levels of NzsL fluency.”’
She explained that Deaf relay interpreters were important from both a cultural
perspective because ‘[t]here is an instant trust and cultural connection’ and a
shared lived experience of deafness.”

The claimants submitted that access to Deaf relay interpreters is ‘particularly
important within the Taangata Turi community because of the additional NzsL
fluency and literacy barriers faced from decades of enforced audism and racism
within Deaf institutions””” Mr Te Maari described the difficulties some Taangata
Turi can face understanding health information, noting ‘[t]echnical words can be
very difficult to translate into NzsL and need to be finger spelled’ and that ‘many
Taangata Turi do not have the knowledge behind’ a lot of new signs, such a ‘virus’
and ‘epidemiologist.”* Mr Lyndon explained that many Taangata Turi ‘commu-
nicate with less formal NzsL, old signs, and sign language that is more connected
with Maaori identities and culture’ and therefore are ‘more comfortable engaging
directly with other Taangata Turi)”

The claimants submitted that New Zealand is out of step with other
Commonwealth countries on this issue, including Australia and the United
Kingdom, as it does ‘not have any training standards o[r] funding available for
such a critical service.® Ms Pointon explained that, in Australia, ‘Deaf inter-
preters work alongside hearing interpreters to give support to Deaf who do not
understand the interpreter.® She said there was no training or profession in New
Zealand, which means it is mostly done in a voluntary capacity." The claimants
told us that gaps in the availability of NzsL interpreters are often filled by the
unpaid labour of their whaanau or other Taangata Turi.

The claimants also submitted that there was an ‘urgent need for simple, access-
ible, and culturally relevant health information’ and highlighted that there ‘remains

172. Submission 3.3.136, p 65
173. Ibid

174. Submission 3.3.123(a), p34
175. Document H3, p19
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a significant amount of form filling in the health system that many Taangata Turi
find difficult, creating further access barriers® Mr Hema said that ‘[p]eople’s
health is paramount, but many Taangata Turi struggle to access information from
the Ministry of Health)® He said it was positive that there are interpreters on
television now, but more was required including NzsL videos for what to do in
emergencies.'”

Witnesses also shared that Taangata Turi experience poor mental health but
said that it can be extremely difficult to access the necessary support. For example,
Mr Hema said that there are ‘a lot of mental health issues in the Taangata Turi
community’ and observed that many feel ‘lonely, depressed and isolated from their
whaanaw’*® Ms Pointon and Mr Reedy said that poor mental health was linked to
trauma experienced by Taangata Turi at deaf schools and their dislocation from
whaanau and community."

Despite this need, Ms Pointon said that accessing mental health support can be
‘extremely’ difficult.”® Mr Reedy told us there are not enough NzsL interpreters
available and, as a result, ‘many [Taangata Turi] have to rely on lip reading during
appointments."® He said there are no Maaori deaf doctors or counsellors, meaning
there is ‘never that instant understanding and connection”® Mr Hema similarly
did not know of any counsellors who were deaf or knew how to sign.”" He said
that ‘[m]ental health is all about communication and connection’ but there were
still ‘so many barriers for Taangata Turi."*

Mr Lyndon said he had worked with Taangata Turi in both mental health hos-
pitals and in prisons, and observed that Taangata Turi in prisons have ‘very little
access to NzSL interpreters and therefore are extremely isolated’” He observed
‘[i]t can be very dangerous physically and for their mental health”* Mr Lyndon’s
evidence also touched on the experience for Taangata Turi in prison during the
coviD-19 pandemic, describing that Taangata Turi did not know or understand
what covip-19 was. In his words, T would say 24/7 they were absolutely clueless
as to what was going on with the pandemic and this made them very vulnerable
and scared””

The claimants in their submissions pointed to further failings by Ara Poutama
Aotearoa, including the Ombudsman’s 2015-2016 report that highlighted an issue
with the limited availability of health promotional information in a range of

183. Submission 3.3.123(a), p52; see doc H3, p21
184. Document H4, p10
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accessible formats in prisons.”® The claimants noted that Ara Poutama Aotearoa’s
only commitment to providing information in accessible formats is the action
item in the Ara Poutama Aotearoa Disability Action Plan 2023-2027 (see section
3.2.7) to develop accessible NzsSL versions of the plan, but said the more important
issue is the limited availability of accessible health promotional information."”
The claimants noted that the Crowns current approach was for each
Government agency and Crown entity to develop its own policy on how NzsL
interpreting services are provided, but that the Crown had not filed informa-
tion that ‘in fact explains each of these policies®® This approach, they argued,
nevertheless meant that on any given day Taangata Turi are ‘faced with different
policies, different eligibility requirements, and ultimately different access to NzsL
interpreters across different government agencies and Crown entities.”

(2) The Crown’s position

The Crown submitted that ‘[lJanguage rights are central’ to the Taangata Turi
claims and that ‘[d]evelopments in resourcing and facilitating the use of NzsL are
relevant to the Tribunal’s inquiry into disability supports.**> The Crown submit-
ted that the ‘background to the present place of NzsL is that oralism was long
considered by society to be the preferred means of communication.”” The Crown
continued that ‘[o]vercoming this view and promoting sign language for effective
communication with the Deaf community is a journey that is taking considerable
time*”

The Crown referred to claimant evidence concerning how NzsL interpretation
links to access to the health and disability system, noting the ‘most obvious and
direct link is when health services are being used.*” The Crown continued that
‘[a]s a form of disability support, provision for use of NzsL applies across the eco-
system of encounters with the State and helps Turi Maaori to live better lives”***

The Crown noted the claimant evidence described ‘many difficulties in access-
ing interpreters’*” The Crown noted that, ‘[w]hile there have been significant
milestones achieved in recognition of NzsL there is much still to achieve under
the direction of the NzsL Board and more generally within the State sector.***

Mr Coffey and Mr Teddy noted that Whaikaha (now msp) funded NzstL inter-
preters for deaf people to access health and disability services and information,

such as doctor and hospital appointments, but that data on Maaori access to these

196. Submission 3.3.123(a), p 61; doc F27, p5
197. Submission 3.3.123(a), pp 63-64
198. Ibid, p48

199. Ibid, pp 48-49
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services is not available because Deaf Aotearoa does not collect ethnicity informa-
tion when NzsL bookings are made.*”
They noted further that Te Whatu Ora also provided funding for people to
access NzSL interpreters for hospital and other medical specialist appointments,
but that ‘the process for accessing NzsL services and how the funding is allocated,

»208

may vary from district to district”™ They acknowledged that:

It may be difficult for NzsL users and other service providers (such as hospitals)
to access information on these services. This could be also due to various Crown
agencies providing funding for NzsL interpreting services for different purposes, ie,
Whaikaha for health and disability purposes and the Ministry of Education for edu-
cational purposes. Each Crown agency may have different eligibility requirements as

. . 209
well which may cause further confusion.

Mr Coffey noted that the NzsL team at Whaikaha was in the process of refreshing
the NzsL Strategy 2024-2029 and was ‘engaging with Turi Maaori as part of this.*
He said that a ‘key area of focus for the new Strategy will likely be supporting the
growth of the interpreter workforce’™

Dr Ryan referred to the development of the Ara Poutama Aotearoa Disability
Action Plan (2023-2027), which had included an action point relating to making
the strategy accessible in NzsL but agreed the more serious issue was the limited
availability of health promotional information in prisons.”” She noted further that
there was ‘a gap for us [Ara Poutama Aotearoa] in terms of a consistent systemic
approach to supporting people who would require . . . accessible approaches to
communication’™ Dr Ryan explained that prisoners on arrival are provided an
informational pamphlet on how to ask for language translation services and that
guidance around accessing NzsL was updated for staff in 2023.* She noted that
‘Corrections acknowledges there is more work to do in strengthening our pro-
cesses for accessing NzsL services and that its Disability Action Plan included
commitment to resourcing staff to learn NzsL and that a priority area for the 2024
disability work programme included developing memoranda of understanding

and contractual partnerships with NzsL providers.””

(3) Tribunal analysis
In their research, Dr Kirsten Smiler et al highlighted the powerful role that
language plays in the lives of Taangata Turi. They explained that ‘[lJanguages are

207. Document L16, p 20
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critical to the health and wellbeing’ of Taangata Turi’ as it is ‘through language’ that
tamariki turi are ‘socialised and encultured into whaanau, hapuu, iwi, and wider
society.”® According to Dr Smiler and coauthors, language can be understood as a
‘social determinant of health’ because it is the means through which one navigates
all aspects of one’s life, including seeking and accessing healthcare.™

The centrality of language was also evident in Taangata Turi evidence. In the
context of health, witnesses told us they need access to NzsL interpreters to access
their health information and to understand the treatments being prescribed to
them.”® Because of the importance of trust in an interpreting situation, Taangata
Turi told us they want to be able to choose their preferred interpreter.”” They also
sought culturally responsive and accessible health information and needed health
service providers to understand deaf culture and their needs as Taangata Turi.”
Ms Pointon explained that, because many Taangata Turi have limited literacy and
sign fluency, they rely on NzsL interpreters and Deaf relay interpreters.”

The importance of access to NzsL for the deaf community, including Taangata
Turi, is also recognised in a number of legal and strategic instruments. This
includes the NzsL Act, the NzsL Strategy, and the uNcrPD. However, the NzsL
Act does not create a specific right to NzsL interpreters beyond legal proceedings.
Rather, in health settings, Taangata Turi access to NzsL interpreters is underscored
by their rights in the Code of Health and Disability Consumers™ Rights, with
funding for NzsL interpretation services provided by the Government. Despite
the Government’s funding of NzsL interpreters, however, there appear to be criti-
cal gaps in the availability of NzsL interpreters in practice. Specifically, although
the system appears to work well for future, planned visits to the doctor where an
interpreter can be booked in advance, witnesses told us of significant delays in
emergency situations and rural contexts. Mr Lyndon, for example, told us that a
delay overnight or even up to two days could be expected if there was an emer-
gency in the King Country where he lives.” Mr Hema, in turn, said he waited
four hours for an interpreter when he had a heart attack in 2010 and, despite
being ‘very unwell} has often had to ‘wait for days to get a Gp appointment that
matches interpreter availability’” Difficulty accessing NzsL interpreters in health
contexts, particularly at short-notice and emergency situations, was also noted by
Ms Pointon and Mr Te Maari.”*

Another gap identified by Taangata Turi related to Deaf relay interpreters and
preferred interpreters. They told us that access to Deaf relay interpreters was
important in terms of both language, for those with limited NzsL fluency, and for
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the cultural rapport that can exist between people with a shared lived experience of
being deaf.”” Similarly, access to preferred interpreters were favoured for cultural
safety.””® The 2005 Interpreter Service Redesign report, for example, recorded that
‘Maaori Deaf feel a lot more comfortable with Maaori interpreters and an increase
in availability would possibly see more Maaori Deaf accessing the [NzsL inter-
preter] service™ Viewed through the lens of culturally accessible healthcare, we
agree with the claimants that Taangata Turi should have choice in their interpreter
and access to Deaf relay interpreters.

Notwithstanding the importance of this issue to Taangata Turi, Ms Pointon said
there was no training or profession for Deaf relay interpreters in New Zealand
and argued better training and funding is needed as exists in Australia.””® The
claimants in their submissions also indicated that there is a profession for Deaf
relay interpreters in the United Kingdom.” Past reports have also commented on
provision for Deaf relay interpreters, including the Human Rights Commission’s
2013 report, which observed that there was no formal training for Deaf relay inter-
preters and no protocol for when they should be employed.”® More recently, the
2020 report by Mireille Vale and Rachel McKee on Developing NzsL Interpreting
Standards commissioned by the Office for Disability Issues, observed the demand
for Deaf relay interpreters and noted that relay interpreters should be trained to
undertake their role.”

Without specific provision for Deaf relay interpreters, it is our understanding
that Taangata Turi are reliant on the unpaid labour of the Taangata Turi com-
munity.”* The risk is that, when this informal help is unavailable, Taangata Turi
will have to navigate appointments and interact with the health system without
the necessary interpretation. Notwithstanding the evidence of past reports and
Taangata Turi in this inquiry, the Crown did not point to any Government pro-
posals to develop training for Deaf relay interpreters, or specific settings for their
funding.

The implications of these access gaps, we believe, are significant. Firstly, access
to NzsL interpreters is essential for Taangata Turi access to healthcare and the
realisation of their rights under the Code of Health and Disability Consumers’
Rights. This includes their right to effective communication, the right to be fully
informed, and the right to make an informed choice and to give informed con-
sent (see section 14.2.1(1)). As the Human Rights Commission observed in 2013,
‘[wlithout access to NzsL interpreters and resources, it is impossible for many deaf
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people to realise their rights’ under the Code of Health and Disability Consumers’
Rights.”

Secondly, where NzsL interpreters and Deaf relay interpreters are not present,
there is a potentially increased risk of miscommunication or even misdiagnosis.
As the Ministry of Health’s 2006 draft ‘Sector Plan for the Removal of Language
Barriers to Deaf People’ noted, ‘Deaf people reported medical misdiagnosis by
health professionals and lack of informed consent to medical treatment (some-
times with serious consequences)’ when interpreter services were not provided.”*
As bridges to communication, Ms Pointon emphasised that interpreters are not
only ‘a resource for Deaf” but also a resource for non-Nzst as well.””’

Thirdly, the absence of the correct interpretation supports impacts Taangata
Turi wellbeing. Mr Hema, for example, said it was ‘horrible’ to be without an inter-
preter and to not understand what is happening.”® Mr Te Maari also spoke to the
vulnerability that Taangata Turi can feel interacting with ‘the hearing world’*” He
said that his lack of knowledge of the healthcare system and overall reluctance
to interact with hearing society meant he put off seeking help in the past, even
for serious injuries. In addition to these wellbeing impacts, we are concerned that
Taangata Turi will be discouraged from seeking healthcare if they cannot trust that
the necessary interpretation supports will be provided. This is especially concern-
ing when Taangata Turi told us they already find the health system hard to navigate
and that there are existing issues of trust due to their experiences in the past.”* We
note that Taangata Turi also spoke to issues of mental health in the community,
but we leave these matters for consideration in the second phase of stage two of
our inquiry relating to mental health and alcohol, tobacco and substance abuse.

A related barrier cited by Taangata Turi was health service providers under-
standing of the needs of the Taangata Turi community, and an unfair onus placed
on Taangata Turi to advocate for their right to an interpreter. Ms Pointon, for
example, said that ‘many Taangata Turi miss out because they don’t know how to
book [an interpreter] and how to advocate for themselves, increasing ‘anxiety in
situations where Taangata Turi are already feeling vulnerable’*” Mr Coffey and Mr
Teddy also acknowledged potential difficulty for NzsL users and service providers
in accessing information on the available services.*** We believe that health service
providers and practitioners should have sufficient training and information to
understand the needs of Taangata Turi, the available NzsL interpreter services,
and how to book interpreters for patients. We note the claimants’ reference to the
Te Whatu Ora ‘Use of New Zealand Sign Language (NzsL) Interpreting Policy
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- Patient Facing’ document, but lack sufficient evidence on the record of inquiry
regarding its status and progress made towards its implementation.

Lastly, Taangata Turi highlighted gaps in the accessibility of health information,
the onerous nature of lengthy forms, particularly for Taangata Turi with limited
literacy, and the inaccessibility of public health communications. Similar submis-
sions were made regarding accessible health information in prison. In this regard,
Dr Ryan acknowledged Ara Poutama Aotearoa had more to do in terms of devel-
oping a consistent approach to supporting the needs of prisoners who require
accessible communication. She also acknowledged that, although the Disability
Action Plan was to be made available in Nzst, the more important issue was the
limited availability of health promotional information in NzsL.**

We conclude by referring to the evidence of Kim Robinson, a Paakehaa witness
for the Te Ruunanga o Ngaati Hine Claim, who explained the lifechanging impact
that access to interpretive services can have in the lives of the deaf community.
When comparing the services available in New Zealand and the United States of
America when he lived in Colorado in 1989, Mr Robinson said that it was as if
‘Deaf people in America had more rights’ than deaf people in New Zealand.”** He
had 24-hour access to captioning, access to sign interpreters, and access to relay
services so he could make phone calls home without interpreters. He recalled
there being deaf professionals and even deaf doctors.”” Mr Robinson told us that,
despite having family in New Zealand, he was reluctant to come home because his
‘life had opened up’ while he was abroad, and that it “felt like I had to come back
to jail because all the rights I enjoyed there [in the usa] were taken away.*** This
evidence stayed with the Tribunal because, although it is historical and services
have likely improved in New Zealand in the years since, it exemplifies the life-
altering impact that the correct supports can have for deaf people. In our view,
improved access to NzsL interpreters, including access to preferred and Deaf relay
interpreters, and accessible health information is required to ‘open up’ healthcare
for Taangata Turi.

14.2.3 Do Taangata Turi have sufficient access to te ao Maaori?
In this section, we consider parties positions on Taangata Turi access to Maaori
and trilingual interpreters, after which we provide our analysis of this issue.

(1) Claimant positions

The claimants submitted that a ‘critical factor’ impacting the severance of
Taangata Turi from te ao Maaori is the ‘persistent lack of Maaori and trilingual
interpreters.** Mrs Awheto described trilingual interpreters as a ‘gateway to te ao
Maaori’ for Taangata Turi and explained that ‘[w]ithout trilingual interpreters,
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Taangata Turi are denied their right to access culture. It’s like being in a country
without a passport.**°

We understand that Mrs Awheto was Aotearoa New Zealand’s first trilingual
interpreter. She explained that before her training as an interpreter, ‘Maaori Deaf
didn’t have any access to marae, te reo Maaori or te ao Maaori, no access at all.
Patrick [Thompson, a prominent member of and advocate for the Taangata Turi
community and the person who first taught Mrs Awheto sign language] described
me as “dreams made flesh” what Taangata Turi had been waiting for.*"

Witnesses told us that lack of access to trilingual interpreters has inhibited their
ability to learn te reo Maaori and participate in hui Maaori, such as tangihan-
ga.”*" Ms Pointon and Mr Hema told us that a lack of trilingual interpreters had
hindered their ability to learn te reo Maaori.”” Ms Pointon attended classes at Te
Waananga o Aotearoa without a trilingual interpreter. She said she tried to rely on
a hearing person’s written notes and video interpreting services, but in the end had
to withdraw early, ‘it was too difficult.*’

The claimants noted that a lack of access to trilingual interpreters had been high-
lighted in numerous reports and yet this ‘enduring and stark issue’ remained.”" In
particular, the claimants highlighted that, since the first National Maaori Deaf hui
in 1993 that set a goal for 100 trilingual interpreters by 2003, three decades later
than the target date ‘just a couple persist with this mahi.***

Taangata Turi spoke to their concern that the small numbers of trilingual
interpreters meant ‘we tend to wear out the interpreters we do have, particularly
because of all the travel involved.” Mrs Awheto also spoke to the workload for

trilingual interpreters. She said:

For a number of decades, I was the only trilingual interpreter providing access for
Taangata Turi to attend kaupapa that would otherwise be inaccessible. I never said
no when it was a kaupapa that was needed, regardless of my whaanau and my other
commitments. At Patrick [Thompson]’s tangi my husband joked that Patrick was my
second husband. I was married to the Taangata Turi kaupapa.”*

At the time of her evidence, Mrs Awheto noted that the Office of Disability

Issue’s website indicated that the high demand for the small number of trilingual

interpreters meant they would ‘need to be booked at least four weeks in advance.™
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247. Document H6, p2

248. Document H4(a), p3; doc H4, p6

249. Document H3, p20; doc H4(a), p4

250. Document H3, p 20

251. Submission 3.3.123(a), p 40

252. Ibid, pp 40-41
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254. Document H6, p 21
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The claimants submitted that such a timeframe was clearly unworkable for events
like tangihanga.”

Regarding Maaori interpreters, claimants noted a preference for Maaori inter-
preters amongst Taangata Turi, especially in health and te ao Maaori contexts,
as we noted above.” They noted that Maaori NzsL interpreters ‘generally have a
better understanding of Taangata Turi NzsL use and cultural identities as Maaori
and Deaf.”* Mr Hema said also told us that sometimes interpreters will turn down
events ‘because it's a Maaori event and they are not confident. We need interpreters
to have cultural competency, and to feel confident in Maaori spaces.””

The claimants submitted that, despite the demand, the current training and pro-
fessional settings do not adequately support growth in the trilingual and Maaori
workforce. Specifically, they highlighted that Auckland University of Technology
(auT) is the only NzsL interpreter course in the country where one can become
a registered NzsL interpreter, which excludes many Maaori who reside outside
Taamaki Makaurau and cannot afford to relocate or who may ‘not be comfort-
able in mainstream academic environments.*** Ms Pointon noted further that the
NzSL interpreter training at AUT is offered in English only, and that ‘Maaori, who
are native speakers, do not fit well into this environment.”*" Mrs Awheto said she
knew of a number of te reo Maaori speakers who had failed the AuT course but
who she believes ‘should have been prioritised for registration’*** An unregistered
interpreter can still become a ‘communicator, she explained, ‘but the pay is very
different.**

The claimants also identified a lack of recognition within the profession for the
specialist skillset of trilingual interpreters, including remuneration, and support
for Maaori interpreters in the profession itself.** They noted that there was no reg-
istration process for becoming a trilingual interpreter, including no interpreters
with both Te Taura Whiri and the Sign Language Association of New Zealand
registration.**”

Mrs Awheto explained that she had ‘walked alongside the Taangata Turi
community for the past 30 years’ but from her perspective, ‘almost nothing has
changed’” She explained that ‘every small win has largely originated from the
Taangata Turi community itself’, and that ‘[a]ny government funding or action

has been piecemeal and has not resulted in the gains still urgently needed.*”

256. Submission 3.3.123(a), p41

257. Ibid, p 40

258. Ibid

259. Document H4(a), p 4

260. Submission 3.3.123(a), p 40
261. Document H3, p20

262. Document H6, p22; see also doc J1, p6
263. Document H6, p22
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265. Ibid, p41
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Witnesses said there needed to be a specific trilingual training programme taught
in waananga and marae environment.”**

The claimants highlighted issues with the funding of NzsL interpreters for hui
Maaori, such as iwi meetings and tangihanga. Mrs Awheto explained that, at the
time of hearing, funding in practice only covered access ‘to about four hours’ of
the raa nehua (the burial day).** It did not cover other significant parts, like the
poroporoaki (the formal farewell to the deceased) where, Mrs Awheto described,
‘the biggest koorero happens’ and ‘you get to hear all the stories about your loved
one.””’

Mrs Awheto explained that, in the past, the late Patrick Thompson had advo-
cated for cover to be extended and, briefly, it had been. His argument was that if
the Government was willing to fund 12 months’ worth of grief counselling, why
not cover the cost of interpreting for the days of tangihanga to allow Taangata Turi
to grieve through the process.”" She said the Ministry of Health agreed and cover
was briefly extended for the whole three days, but later learned that the decision
had been reversed:

When Patrick passed away I was told that that was changed. Actually at his tangi-
hanga when we went to put in for the interpreters that had been working that tangi-
hanga their hours were denied. It was literally on his death that changes were made to
the tangihanga cover.”’”

Mr Hema, who only had access to an interpreter for a short part of his father’s
tangihanga in 2022, said the Government’s policy on interpreter funding was ‘not
culturally appropriate . . . It is our right to grieve’””> Other witnesses also told us
what it was like to attend a tangihanga but be unable to participate or under-
stand the koorero shared. Mr Ronaki recalled this experience from his brother’s
tangihanga:

I...did not have an interpreter at my brother’s tangi in the early 2000s. I wanted
to get up and tell my story about my brother, I wanted to know what others had to say.
But I was left behind, I missed out on everything. I was the only one who didn’t have
a voice. I kept asking people what was going on, but they never told me. It was almost
like they couldn’t be bothered. This really upset me. I was the oldest male sibling at
his tangi and so I had a right to speak. Instead, my younger brother spoke. This is
the same for many Maaori Deaf. I am a kaumatua now, but this is still a barrier. I just
hongi and sit down.”*

268. See doc H3, p21; doc H6, pp22-23
269. Transcript 4.1.15, p 82

270. Ibid

271. Ibid, p8o

272. Ibid

273. Document H4(a), p4

274. Document j12, pp 6-7
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The claimants submitted that, from the information available, the extent to
which NzsL interpreters (including trilingual interpreters) are funded for hui
Maaori, such as hapuu and iwi waananga, settlement processes and Maaori Land
hui, remains unclear.”” Witnesses described the impact of not being able to access
interpreters for these events. Mr Reedy told us that he goes to the committee hui
at Te Tii Marae at Waitangi every Wednesday but, due to the lack of interpreters, is

unable to fully participate in the way he desires. He said:

Everyone there is hearing except for me and because there are no interpreters, I
am unable to engage or participate in the korero. I watch the people debating but I
have no idea what they are saying. I see people’s facial expressions and can sense the
tension in the whare, and I can tell important matters are being discussed. I watch
the kaumatua resting his hands on his walking stick as he watches the debate go back
and forth but when I look at him, he looks down. I try to indicate that he should
address this issue of access for me, but I also know that it is not his fault that I cannot
par'[icipate.”6

Witnesses also spoke to the importance of ensuring interpreters are present at
major national events, like Matariki and Waitangi Day.”” Mr Ronaki did note that
the Government had started booking interpreters for the formal parts of Waitangi
Day.”*

The Ngaati Hine Lands, Forests and Resources Claim and Te Kapotai and
Ngaati Pare Hapuu/Waikare Inlet claimants submitted that, despite the Crown’s
acknowledgement of the severe shortage of trilingual interpreters, ‘it has not indi-
cated how taangata turi can feedback and have influence over the initiatives being
developed nor has it committed further funding to this issue.””

Mr Te Maari said there is ‘still no place for Taangata Turi to stand confidently
and gather as a community.”*® Many referred to the first Maaori Deaf Hui in 1993
as a crystalising moment in their understanding of their identity as both Maaori
and Deaf and described how important it was to come together in ‘a culturally safe
way’*" They said the hui were meant to be bi-annual but have not been funded.**
They say Ruuaumoko Marae is used for Taangata Turi events, but they have since
had limited access as it is based at Ko Taku Reo school.”” Witnesses said further
that Maaori need waananga for Taangata Turi to develop their understanding of

275. Submission 3.3.123(a), p49

276. Document F28, pp16-17

277. Document H1o(a), pp13, 14

278. Document j12, p8

279. Submission 3.3.136, p 63

280. Document H10(a), p11

281. Document H3, p12; see also doc H10(a), pp10, 11
282. See doc H6, p5; doc Hio(a), p11

283. Document Hio(a), p11; doc J12, p 8
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maatauranga Maaori, pepeha, whakapapa, mana waahine/taane, rongoaa and
s e 8.
their iwi and hapuu.”™

(2) The Crown’s position

The Crown acknowledged the claimants™ case raised important issues related to
identity, language rights and rights to culture.”” It noted that the NzstL Board had
‘ongoing work to address challenges, including those identified by claimants.**
In addition to work related to the NzsL Strategy, the NzsL Board’s work included
‘considering different options around strengthening the assessment of NzsL inter-
preting standards’; ‘[d]eveloping initiatives to increase trilingual interpreting’;
and collaborating with Te Roopuu Kaitiaki to develop a five-year action plan for
work with the Taangata Turi community.””

Mr Coffey and Mr Teddy in their evidence provided examples of the types of
initiatives the NzsL Board had supported. It included contracting Deaf Aotearoa
to promote NzSL to the hearing population over three years, including promoting
te reo Maaori in NzsL via outputs such as booklets, and NzsL classes incorporat-
ing te reo Maaori concepts.”™

Mr Coffey and Mr Teddy told us that Te Roopuu Kaitiaki had met with mem-
bers of the Taangata Turi community to identify the strategic outcomes for the
action plan. The strategic outcomes identified were:

> Turi Maaori have access to te a0 Maaori through NzsL.

» Progress and increase the numbers of trilingual interpreters (NzsL, English and te
Reo Maaori).

> Develop an agreed ongoing process to ensure that any NzsL signs for Maaori con-
cepts are developed with the Turi Maaori community and informed by a deep
understanding of te ao and te Reo Maaori.”®

Mr Coffey confirmed at hearing that Te Roopuu Kaitiaki had since meet with the
NzsL Board and that it had confirmed the action plan for 2025.”°

Mr Coffey noted further that the NzsL team at Whaikaha was in the process of
refreshing the NzsL Strategy 2024-2029 and was ‘engaging with Turi Maaori as
part of this.”' He said that a key aim of the new strategy would likely be building
the interpreter workforce, including increasing trilingual interpreters.” He said
this was also a focus for Whaikaha, noting it was in the early stages of developing
a workforce plan which included ‘establish[ing] a scholarship grants programme

284. Document H1o(a), p11; see also doc H3, pp17, 21
285. Submission 3.3.138(a), p 69

286. Submission 3.3.123(a), p77

287. Ibid, pp77 78

288. Document L16, pp 24-25

289. Ibid, p26

290. Transcript 4.1.27, p91

291. Document L16(f), p8

292. Ibid, p9
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to address cost pressures.””” Mr Coffey and Mr Teddy informed us that the
Ministry of Education also offers a scholarship for students to complete the AuT
NzsL Interpreting degree (worth $3,000 per year for a total of three years), with
preference given to applicants who can demonstrate proficiency in (among other
languages) te reo Maaori.™*

Mr Coffey acknowledged there was ‘no formal training pathway or qualification
to become a certified trilingual interpreter’”” He said there was ‘no single pathway
that works best for growing the number of trilingual interpreters, and we need to
come up with bespoke and personalised approaches to address the present barri-
ers to becoming a trilingual interpreter.** He commented further that ‘[i]f you're
in Tairaawhiti and you’re a sign language interpreter, the difficulties of going to
Auckland for three years to develop your te reo interpreting skills is a big ask. Yes,
so we need a much more personalised and bespoke approach’”” He also noted
that course fees and loss of income while undertaking further study were addi-
tional barriers that might prevent people training.** Mr Coffey said that further
approaches to developing the trilingual workforce will be developed in partner-
ship with the NzsL Board, Te Roopuu Kaitiaki, and other organisations, such as Te
Taura Whiri and aAut.™’

(3) Tribunal analysis

Taangata Turi powerfully shared the importance of access to their culture, lan-
guage and identity and the role that trilingual interpreters perform as a bridge to
te ao Maaori. They told us that, despite years of reports and campaigning, they are
still unable to participate on marae, learn te reo Maaori, or acquire maatauranga
Maaori to the degree they desire because of an ongoing shortage of interpreters
fluent in NzsL and te reo Maaori.

Access to trilingual interpreters is mentioned in the NzsL Strategy, which
outlines that success for the ‘use/access’ planning principle by 2023 would look
like Taangata Turi having ‘access to te ao Maaori and Maaori speaking domains
through the training and retention of trilingual interpreters’’® There are also
positive indications that the Te Roopuu Kaitiaki five-year plan will include stra-
tegic outcomes related to ensuring Taangata Turi have access to te a0 Maaori and
increasing the number of trilingual interpreters. These strategic outcomes align
with the desires shared by many witnesses in this inquiry who clearly, consistently

293. Ibid, p1o

294. Document 116, p21

295. Document L16(f), p10

296. Ibid

297. Transcript 4.1.27, p108

298. Ibid, p1o9

299. Document L16(f), p10

300. NzsL Board, ‘New Zealand Sign Language Strategy 2018-2023, 2018, https://www.
mcguinnessinstitute.org/wp-content/uploads/2021/04/23h.-New-Zealand-Sign-Language-Strat-
egy-2018-2023.pdf, accessed 23 January 2026, p13

377



1023 HAUWHAIKAHA
and urgently called for more trilingual interpreters and, through them, connec-
tion to te ao Maaori.

However, as at the time of hearing, the number of trilingual interpreters in the
whole country was estimated to be only three.”” Indeed, Mrs Awheto observed
that, while she was giving evidence to the Tribunal, two of the total three trilingual
interpreters were in the hearing room: ‘we are in an enclosed little space we've
got two of the three trilingual interpreters in the universe who understand te ao
Maaori and we have a community of Taangata Turi out there whose needs are
not being met.*” After these hearings, the Tribunal learned of the passing of Mrs
Awheto. We note her passing with much sorrow and acknowledge her work of
many years to connect Taangata Turi ki te ao Maaori. Her passing reduces the
precious number of trilingual interpreters, a further blow to the Taangata Turi
community.

As the claimants rightly highlight, the need to increase the trilingual workforce
has been long known to the Crown. This includes (among other reports) Sir
Mason’s 1989 Whakarongo Mai report which identified an urgent need for a Maaori
interpreter who could assist Taangata Turi to ‘rediscover the culture of their fore-
bears, the 2005 Te Hui-a-Iwi o Nga Tangata Turi Maaori strategy report which
described access to trilingual interpreters as ‘the most reoccurring issue for Deaf
Maaori, and, most recently, the report of the 2022 report of the un Committee on
the Rights of Persons with Disabilities which reiterated concerns regarding access
to trilingual interpreters and recommended increased funding and incentives for
the training and employment of trilingual interpreters.*” Despite these consistent
calls for change, the situation for trilingual interpreters remains unchanged and, in
fact, during the course of this inquiry has worsened with the loss of Mrs Awheto.
As a result, many Taangata Turi are being left without a bridge to te ao Maaori,
which is their birthright.

The only course to become a NzsL interpreter is offered by AuT, which the
witnesses have told us is inaccessible, both geographically for those living outside
Taamaki Makaurau, and culturally for those who would learn better in a waananga
environment and in te reo Maaori. Witnesses knew of fluent te reo Maaori speak-
ers who had not passed the AuT course and who instead provided lower paid
and informal interpreting services.””* No programmes exist to specifically train
individuals in both te reo Maaori and NzsL to become trilingual interpreters.
We understand that the Crown has supported different initiatives to promote
or support trilingualism over time, but there does not appear to have been the
kind of sustained funding and resourcing to meaningfully increase the trilingual
workforce. While we welcome the Crown’s proposal to develop a workforce plan,
including the establishment of a scholarship grants programme, neither the

301. Document L16, p5

302. Transcript 4.1.15, p9o
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workforce plan nor the scholarship details were available to us at the time of writ-
ing the report.

Mr Coffey also acknowledged that there is no one pathway to best increase the
number of trilingual interpreters.’” He noted the need to develop approaches in
partnership with the Nzst Board, Te Roopuu Kaitiaki, Te Taura Whiri, and AUT.
However, the Crown has not presented us with any alternative proposals that
reflect the need for a bespoke approach, nor has it presented evidence that such
partnerships are being pursued in fact. We are therefore not confident that the
Crown’s current approach will meaningfully increase the number of trained trilin-
gual interpreters for Taangata Turi. As the last three decades have illustrated, the
status quo will not create meaningful change for Taangata Turi.

Even if more trilingual interpreters were made available, we understand that
funding for NzsL interpreters does not in practice cover bookings for a full tangi-
hanga. Mr Coffey explained that funding for tangihanga and iwi hui is considered
on a case-by-case basis by Deaf Aotearoa and the number of hours covered will
depend on available funding.**® Mr Coffey noted that the Minister of Health
was ‘working on clarifying the boundaries between mainstream and specialised
health and disability services to ensure that Ministry funding can be allocated in
the most equitable way’. As part of this, he noted the Ministry had introduced an
interim guideline that includes ‘Iwi Hui/Rongoa and Funeral/Tangi under the
iSign service specification inclusion criteria for interpreter support. The number
of hours for accessing the Tangi is to be decided by Deaf Aotearoa based on the
available funding*”” From this information, it appears no specific funding is ring-
fenced to ensure that NzsL interpreters are fully funded to attend a full tangihanga
or hui Maaori. In practice, it was witnesses” experience that funding was generally
only available to cover a few hours of one day of the tangihanga.’*®

The rationale providing for full tangihanga funding is a clear one. Taangata
Turi should be entitled to participate in the full funerary rites of their loved ones
and grieve alongside them during the process. We understand from Mrs Awheto’s
evidence that this rationale was at one time accepted by the Ministry of Health,
although we do not know if the policy or funding allotment was ever formally
changed. We note again witnesses’ experience that in practice funding is only pro-
vided for an NzsL interpreter for one day of a tangihanga. The emotional impact of
not being able to participate in tangihanga was clearly illustrated in the evidence
of witnesses. We agree with Mr Hema that the current approach to tangihanga
funding is not culturally appropriate, and specific funding should be allocated to
cover this.

We observe that the inclusion of iwi hui in the interim guideline is a positive
step, although we do not have information of the usual number of hours covered.
We nevertheless note that, without confirmation that specific funding has been

305. Document L16(f), p1o
306. Document L16(j), p10
307. Ibid, p11

308. Transcript 4.1.15, p 82
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allocated to cover hui Maaori, the hours provided will still depend on assessment
by Deaf Aotearoa based on its existing budget. We are concerned this may be
stretching thin existing resources without additional funding being specifically
allocated. In consequence, and especially if there are no interpreters available with
the requisite cultural competency, Taangata Turi will be left without the access
they so clearly have desired and deserve.

14.2.4 The NzsL Act

In this section, we consider the claimant and Crown submissions concerning
proposals to amend the NzsL Act. We understand this work is no longer being
pursued by the current Government. To understand the context for the par-
ties’ submissions, we begin with a summary of the background to the proposed
amendments.

In 2019, the NzsL Board highlighted a misalignment between the NzsL Act and
the NzsL Strategy in its annual report to the Minister for Disability Issues and
recommended the Act be reviewed.””

In 2020, the NzsL Board provided a further report to the Minister, relaying
its assessment that the Act was out of date and was not aligned with either the
UNCRPD or the NzsL Strategy, was not effective in achieving its purpose and did
not refer to the Treaty of Waitangi.”* It also identified issues with the NzsL system,
including the NzsL interpreter service delivery model.”” In officials’ report to the
Minister on the NzsL Board’s findings, the omission of a te Tiriti reference in the
NzsL Act was described as a ‘significant oversight’ .**

The Minister subsequently agreed in principle to a review of the NzsL Act
and, following policy work, sought agreement from the Cabinet Social Wellbeing
Committee in April 2022 to consult with the deaf community on potential amend-
ments to the Act.”” The three proposed amendments included:

» making the NzsL Board a statutory Ministerial advisory group to provide

strategic leadership of NzsL;

» creating a mechanism to monitor central government agencies’ actions to

meet their obligations under the NzsL Act; and

» embedding te Tiriti o Waitangi/the Treaty of Waitangi in NzsL leadership

to strengthen Turi Maaori leadership.”
Consultation occurred between 9 September and 11 November 2022.”
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Following consultation, in March 2023 the Minister provided a Cabinet paper
to the Cabinet Social Wellbeing Commiittee seeking approval to amend the NzsL
Act* It recorded that during consultation there had been ‘expressions of support’
for strengthening deaf leadership on NzsL matters, ‘recognising Turi Maaori iden-
tity and leadership by embedding te Tiriti, and monitoring government agencies’
actions under the Nzst Act.”” There had been ‘no expressions of support for the
status quo’ (ie not amending the Act).” However, it also recorded that some ‘key
stakeholders’ had expressed the view that Government should have taken a ‘first
principles review’ of the potential options for reform, and that ‘the engagement
was not genuine’ as the deaf community was not provided with sufficient informa-
tion on the full range of potential reform options to inform their views.”

The Cabinet paper also recorded advice from the Legislation Design Advisory
Committee, which advised that there were non-legislative ways to strengthen deaf
leadership, recognise Turi Maaori identity, and monitor government actions.” It
cautioned that the proposed amendments would ‘not address what appear to be
fundamental policy problems such as the “lack of use of NzsL, and a lack of clar-
ity about the legal effect of NzsL being an official language™”' In regard to these
issues, the Minister noted she would look to progress work to address concerns
and issues outside the scope of the review ‘through non-legislative measures and
by working with other Ministers.** Feedback received during consultation would
also inform the future work programme of the Nzs1. Board.*

The Minister recommended the Committee agree to amend the NzsL Act so
that:

> the New Zealand Sign Language Board becomes a statutory Ministerial advisory
group with additional functions and powers to provide strategic leadership on
matters relating to NzsL, and independent advice to the Minister for Disability
Issues[;]

> it sets out the purpose and core functions of the statutory Ministerial advisory
group, which could include gathering information from government agencies
about their actions relating to Nzst, along with principles to guide appointments
to the statutory Ministerial advisory group[; and]

» itrecognises and supports Turi Maaori identity and leadership].]

The paper explained that the purpose of the Ministerial advisory group would be
to support the promotion, maintenance and acquisition of NzsL and an amended
Act would set out its functions, including for example’ ‘work[ing] towards the

316. Ibid

317. Ibid, p2; see also ‘Summary of Key Themes from Consultation’ (doc N12, p 581)
318. Office of the Minister for Disability Issues, ‘Final Proposals; p 2
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rights of Turi Maaori under te Tiriti o Waitangi/the Treaty of Waitangi)*** It
proposed that a core function of the NzsL statutory Ministerial advisory group
be to monitor the actions of government agencies, including information gather-
ing, and to report to the Minister on those actions.”™ To support that function,
a monitoring and reporting framework would be developed ‘in partnership with
government agencies and Turi Maaori before amendments come into force.***
Regarding Taangata Turi specifically, the paper recorded:

Maaori are more likely to be Deaf than other population groups and face poorer
outcomes across a range of wellbeing measures. Turi Maaori also have much lower
access to Te Reo Maaori and Te Ao Maaori than hearing Maaori, partially due to a
lack of trilingual interpreters who can interpret between Nzsi, Te Reo Maaori and
English. The intention of embedding Te Tiriti o Waitangi/ The Treaty of Waitangi and
Turi Maaori leadership in an amended Act is to better support improved outcomes for
Taangata Turi and their whaanau.*”

It noted that, historically, others had ‘spoken for Turi Maaori’ but that Turi
Maaori were ‘clear they want to speak for themselves, and to have their dual iden-
tity recognised and respected in the amended Act*** Accordingly, the Minister
proposed the terms of reference for the NzsL statutory Ministerial advisory body
‘could allow for, in the future’ a Turi Maaori co-chair and for the ‘Ministerial advi-
sory group to give appropriate significance to Turi Maaori perspectives on issues
that affect Turi Maaori.*”

In March 2023, Cabinet Social Wellbeing Committee agreed to amend the NzsL
Act as recommended by the Minister, including expanding the government agen-
cies who are expected to be guided by the principles, noting that some key agencies
such as Whaikaha were not captured by the definition of government agency.”

In December 2023, Ms Palmer provided an update on the NzsL Amendment
Bill, noting that it was then in the process of being drafted and had not yet
been introduced to Parliament. However, Ms Palmer later confirmed that
on 16 January 2024 the new Minister had ‘confirmed that all work on this NzsL
Amendment Bill will be halted’**
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(1) Claimants positions
The claimants submitted that the NzsL Act 2006 ‘is widely recognised as being
weak’ and does not provide ‘for the right to use NzsL beyond legal proceedings’™”
They submitted that, as a consequence of the reforms not going ahead, the NzsL
Act ‘remains void of any reference to Te Tiriti o Waitangi or Tangata Turi as a
distinct community with specific accessibility needs’ and ‘fails to provide for
access to NZzsL interpreters as of right outside of legal proceedings’*** They noted
that Taangata Turi had invested time in the amendment process, but ‘[n]Jone of
the Taangata Turi community who had volunteered their time and effort on the
potential amendments were consulted with.**

(2) The Crown’s position
The Crown did not make submissions on the merits of amending the NzsL legis-
lation, noting the Government was not progressing earlier proposals to amend the
legislation at that time.”*

Mr Coffey in his evidence explained the reason for not pursuing the amend-
ments as follows:

The previous Cabinet agreed to consult on and strengthen the NzsL Act, includ-
ing strengthening the role of Turi Maaori and the NzsL Board. However, the pro-
posed changes did not meet the aspirations and ambitions of many in the community.
Because there was not strong support for amending the Act, the previous Minister

for Disability Issues decided earlier this year not to progress that work at this time.*”

He said there were ‘many things we can do to make progress for Turi Maaori
that do not require legislation, an example being the establishment of Te Roopuu
Kaitiaki’** He acknowledged in response to questions from counsel at hearing
that there had been no public consultation on the decision to not to progress the
reforms.”

(3) Tribunal analysis
The proposed amendments originated from (among other things) concerns
regarding the omission of a reference to te Tiriti o Waitangi and acknowledgement
of Taangata Turi identity in the NzsL Act, the Act having been previously assessed
to be out of date and out of step with both the NzsL Strategy and the UNCRPD.

In his evidence, Mr Coffey explained the decision not to pursue the amend-
ments, noting that the ‘proposed changes did not meet the aspirations and ambi-
tions of many in the community’ and the reforms were not progressed ‘[b]ecause

333. Submission 3.3.123(a), p 81
334. Ibid, p83

335. Ibid

336. Document L16(f), p9

337. Ibid, pp8-9

338. Ibid, p9; transcript 4.1.27, po1
339. Transcript 4.1.27, p114

383



HAUWHAIKAHA
14.3

there was not strong support for amending the Act*** However, the March 2023

Cabinet paper and the ‘Summary of key themes from consultation’ report both
recorded strong support for embedding te Tiriti/the Treaty to recognise Turi
Maaori identity and leadership.’*" Although some submitters were critical of the
approach taken to consultation and the options for reform, the Cabinet paper
noted that ‘[t]here were no expressions of support for the status quo - that is, not
amending the Act**

It is therefore unclear to us where the understanding that there was ‘not strong
support for amending the Act’ arises from, or the Minister’s wider rationale for
halting the reforms. In any case, it is clear from both the claimants and the Crown
that Taangata Turi were not consulted on the decision to abandon the reforms.

In his evidence, Mr Coffey noted that, even without amending the NzsL Act,
there are non-legislative ways ‘to make progress for Turi Maaori that do not require
legislation, an example being the establishment of Te Roopuu Kaitiaki’** Support
for non-legislative measures was similarly expressed by the Legislative Design
Advisory Committee in its advice on the NzsL reforms. In the March 2023 Cabinet
paper, the Minister did consider non-legislative measures such as the prospect
of Whaikaha developing a monitoring and reporting framework, but considered
there were ‘drawbacks’ to this approach.*** Such an approach would take ‘signifi-
cant time’ within the already ambitious work programme of Whaikaha, delaying
the collection of data from government agencies, and ‘only reinforces the existing
expectations on government agencies under the Act”"

In our view, the creation of Te Roopuu Kaitiaki is a positive step for Taangata
Turi, one that recognises that their needs are unique and require specific atten-
tion. However, the creation of this roopuu still leaves many other issues that the
NzsL Act reforms aimed to address, outstanding. This includes recognition of
the Treaty/te Tiriti, including Taangata Turi as a unique cultural and linguistic
community.

14.3 Is ACCEss TO DEAF SERVICES EQUITABLE BETWEEN TAANGATA TURI
AND NON-MAAORI HEARING IMPAIRED?

In this section, we discuss equitable access to health and disability services for
Taangata Turi in the health and disability system. This includes services related
to diagnosis and screening, specialist hearing support services, and non-clinical
needs assessments. We refer to these services collectively as ‘Deaf services’ and
begin by summarising each in turn.

340. Document L16(f), p9

341. Office of the Minister for Disability Issues, ‘Final Proposals; app 1, p17; doc N12, p581
342. Office of the Minister for Disability Issues, ‘Final Proposals), p 2

343. Document r16(f), P 9; transcript 4.1.27, p91

344. Office of the Minister for Disability Issues, ‘Final Proposals; p 9

345. Ibid, ppo, 10
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14.3.2
14.3.1 Diagnosis and screening
Early diagnosis of hearing loss is a critical health intervention in the lives of pee-
pee and tamariki. In New Zealand, Te Whatu Ora provides two hearing screening
programmes, the Universal Newborn Hearing Screening and Early Intervention
Programme and the B4 School Check.*** Newborn screening commonly uses ‘the
1-3-6 goals, aiming to screen tamariki by one month of age, diagnose hearing loss
by three months, and start interventions by six months of age.**

14.3.2 Specialist hearing support services

MsD provides funding for a range of specialist hearing support services, including
hearing aid funding and subsidies, the aural rehabilitation service, and cochlear
implant services.”* Further information on regarding funding for cochlear
implants and hearing aids is provided in section 7.3.

(1) Cochlear implants

MsD provides funding for individuals with ‘severe to profound hearing loss to
receive a cochlear implant each year** As at October 2024, MSD was investing
$16 million per year for the nationwide cochlear implant services.” This sum
provided 166 people (including children) with public funding for one cochlear
implant or, based on clinical recommendations, children may be eligible for
funding for implants for both ears.”” The cochlear implant service includes an
assessment, the device, surgery, audiology, rehabilitation for adults and habitation
for children, and associated life-time support such replacing the sound processors
(every seven years on average).”” For tamariki and rangatahi between the ages of
zero and 18 years old, co-funding is provided by the Ministry of Education for
children’s cochlear implant habitation services.”

(2) Hearing aids

MsD provides a Hearing Aid Funding Scheme that covers the cost of hearing aids
(but not the assessment costs or fitting fees) and repairs for eligible people, and
a Hearing Aid Subsidy Scheme that provides $511.11 (including GsT) towards the
cost of each hearing aid.™

346. Document H22, p7; doc 116, p1o

347. Document L16, p12

348. Funding was previously provided by Whaikaha (see doc H22; doc L16), but the Crown con-
firmed in closings that Msp now performs this role: submission 3.3.138(a), pp 73-74.

349. Document H22, p10; submission 3.3.138(a), p74. Cochlear implants are ‘surgically implanted
electronic devices that give a person who is severely Hard of Hearing or profoundly Deaf a sense of
sound’ and ‘support the development or maintenance of verbal language, as well as improved educa-
tional and employment opportunities’. See doc L16, p18; doc H22, p10.

350. Submission 3.3.138(a), p74

351. Document L16, p17

352. Ibid, p18

353. Document H22, p10; Mr Coffey and Mr Teddy noted the Memorandum of Understanding
with the Ministry of Education was dated 1 July 2022 to 30 June 2024: doc L16, p19.

354. Document H22, pp10, 11; submission 3.3.138(a), p73
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In addition, MsD provides joint funding with acc for hearing aids ‘for people
with both a qualifying injury and health related hearing loss which is administered
by acc™®

Lastly, where ‘an audiologist has assessed that a Deaf or Hard of Hearing child’s
hearing is not good enough with only the Whaikaha funded hearing aid, the
Ministry of Education may provide funding for a Remote Microphone Hearing

system, a type of hearing assistive technology.*

(3) Aural rehabilitation services

MsD funds aural rehabilitation (hearing therapy) services to assist people and
their whaanau manage the impact of hearing loss.” In this context, ‘[a] hearing
therapist assists people to manage their hearing loss in their everyday lives, includ-
ing home, work and social situations.** Assistance might include (among other
services) providing information about available services and funding.”” Aural

rehabilitation services are sometimes co-funded by the Ministry of Education.’®

14.3.3 Nationwide information needs assessment and service coordination

MsD also contracts Deaf Aotearoa, a private sector representative organisation for
deaf people and a national service provider, to provide information to and under-
take non-clinical assessments for deaf people, including Taangata Turi.’* Under
the ‘Needs Assessment and Coordination Services (NAsc) service line, Deaf
Aotearoa is required to provide needs assessments for deaf service users to under-
stand their needs. This will involve consultation with the users themselves and
their whaanau to comprehensively understand their needs and then, if required,
provide supports such as equipment throughs service coordination.’”

14.3.4 Access to deaf services

(1) Claimant positions

The claimants submitted that ‘Maaori have historically, and continue today, to be
over-represented within the Deaf community** They noted that high numbers
of Maaori in deaf schools have been observed for some time. For example, in
1963 a ‘Te Ao Hou’ magazine article on Maaori communities reported about 50
students (over half of the total pupils) at Kelston School were Maaori.*** Taangata

355. Document L16, p16; submission 3.3.138(a), p74

356. Document L16, p16

357. Document H22, p10; doc L16, p17; submission 3.3.138(a), p 74
358. Document L16, p17

359. Ibid

360. Submission 3.3.138(a), p74

361. Document L16, p14; submission 3.3.138(a), p73

362. Document L16(j), pp11, 12

363. Submission 3.3.123(a), p12

364. Ibid, p23; doc Hi1, p43
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Turi witnesses similarly observed high numbers of Maaori students at Kelston and
Sumner Schools when they attended in the 1950s, 1960s and 19708.3%

The claimants argued that the over-representation of Maaori within the deaf
community ‘largely stems’ from inequitable health outcomes that Maaori experi-
ence generally, including inequitable access to health services and poorer health
outcomes, which are themselves breaches of te Tiriti o Waitangi.*** They noted
that hearing loss is often a secondary issue caused by another health condition,
such as measles, rubella or meningitis.*”

At the time of hearings, both the claimants and the Crown identified the 2018
Census and the 2021 Deafness Notification Report (Deafness Report) as the best
available data on Taangata Turi.** The 2018 census identified the percentage of the
total population who identified as Maaori (16.5 per cent), as deaf (4,599 people),
and as users of NzsL (23,000 people).**” It also recorded whether individuals use
NzsL exclusively (1,410 people) or in conjunction with other languages, such as te
reo Maaori (81 people).

For context, the Deafness Report draws on data from the notification database,
which maintains information on children and young persons under the age of
19 who are diagnosed with permanent hearing loss in one or both ears.”® The
information is collected at the point of diagnosis,”* and with parental or caregiver
consent.”” The 2021 Deafness Report indicated that Maaori were over-represented
in the notification database, comprising 34 per cent of notifications between 2010
and 2021, but only 26 per cent of the population under the age of 20 (as at the 2018
Census).” However, even these figures, the report noted, might underrepresent
the true prevalence of tamariki and rangatahi Maaori hearing loss.”*

The claimants submitted that a higher number is supported by enrolment data
from Ko Taku Reo.”” According to Dr Powell, as at March 2024, approximately
44 per cent of enrolled pupils, 41.51 per cent of outreach pupils, and 14 per cent
of tamariki in the early years’ service, identified as Maaori.”” They noted the 2013
Disability survey also indicated approximately 50,000 Maaori (approximately 8
per cent of the Maaori population) had a hearing impairment.””

The claimants submitted that there ‘remain significant limitations’ to both the
Deafness Report and the census ‘to understanding the actual population of Turi

365. See: doc J12, p2; doc Hs, p2; doc Hio(a), p6; doc H4, p2

366. Submission 3.3.123(a), pp 12, 13; doc H11, p 97; see also submission 3.3.136, p 60

367. Submission 3.3.123(a), p12 n

368. Submission 3.3.123(a), p154; doc L16, p2

369. Document L16, p9

370. Ibid, ppo-11

371. Points of diagnosis include the Universal Newborn Hearing Screening and Early Intervention
Programme, the B4 Schools Check and other direct diagnosis: doc L16, p1o.

372. Document L16, p10

373. Document N12(b), p27

374. Ibid, p29

375. Submission 3.3.123(a), p15

376. Document L32, p10

377. Submission 3.3.123(a), p15
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Maaori’* Specifically, they identified that the Deafness Report was only based on
select data, namely data for persons who are under the age of 19 and have been
diagnosed with permanent hearing loss since 1982. They also submitted that the
census ‘remains largely inaccessible to many NzSL users, citing an impromptu
in-person survey conducted by Dr Smiler and her colleagues in December 2022
of 40 participants that revealed only six (15 per cent) of the group had completed
the 2018 Census.”” Dr Smiler et al expressed concern that, as a consequence, the
census might only be capturing data for Taangata Turi with higher educational
attainment and accessibility and not Taangata Turi with higher indices of need.*

“The fact that the Taangata Turi population remains so unknown, the claim-
ants submitted, ‘constitutes a serious Te Tiriti breach particularly given the known
overrepresentation of Maaori within the Deaf population for over half a century.**
Witnesses commented on the impact of not being adequately reflected or counted
in Crown data. Mr Lyndon said that ‘[b]ecause of problems with whaanau
hauaa data and statistics, we do not know how many Taangata Turi there are
nationwide**

The claimants submit that, despite representing somewhere between 34 and 44
per cent of the total deaf population, ‘research concerning equitable access . . . to
hearing services, although limited, shows similar patterns to the well-documented
disparities of Maaori access to and outcomes across the health system as a whole.*"

Regarding screening and diagnosis, the claimants highlighted findings in the
Deafness Report that ‘current screening protocols/instruments may exacer-
bate rather than narrow pre-existing inequities for’ Maaori and Pacific children
and that ‘systems and practices that are Euro-centric and create inequities may
reduce the chance that hearing losses are identified promptly when they develop
outside the two- or three-points during childhood at which hearing is currently
screened.’™ The claimants submitted this indicated that advancements in ‘Deaf
services are not being evenly distributed across the Deaf population’ and, in fact,
are ‘further perpetuating the disparities that already exist’ for Taangata Turi.*®

Moreover, they submitted that despite comprising between one third and one
half of the total deaf population, evidence from the Crown on access to Whaikaha
deaf services indicated that for the 2022-23 year:

» of the 4,725 people who accessed funding under the hearing aid funding

scheme, 24 per cent identified as Maaori;

» of the 27,555 people who claimed through the hearing aid subsidy scheme,

around 3 per cent identified as Maaori;

378. Ibid

379. Ibid

380. Document Hi11, p54

381. Submission 3.3.123(a), p16
382. Document J1, p2

383. Submission 3.3.123(a), p16
384. Ibid, p17; doc N12(b), p54
385. Submission 3.3.123(a), p17
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» of the 1,655 people who accessed aural rehabilitation services, 15.6 per cent

identified as Maaori; and

» of the people who received cochlear implants, 13.4 per cent identified as

Maaori, and - of the people supported by the cochlear implant programme
~ 12.6 per cent identified as Maaori.**

These figures on the uptake of services, the claimants submitted, indicate fur-
ther inequities in access to deaf services.*” In their view, the available evidence
demonstrates that the low uptake is ‘attributable to a lack of cultural capacity and
competency within Deaf services, including NzsL interpreting services and access
to information’ and the lack of by-Taangata Turi, for-Taangata Turi services.*
They argued that regional variations exist in relation to deaf services, which has a
disproportionate impact on Taangata Turi.® We addressed specific issues relating
to the availability of NzSL interpreters in section 14.2.

(2) The Crown’s position

The Crown did not take issue with the claimants’ submissions that Maaori are
over-represented within the deaf community. As Mr Coffey and Mr Teddy
acknowledged, the actual prevalence is likely higher than the best available data;
T think what we say is that 34 per cent is the best figure we have, but yes likely to
be higher** Mr Coffey and Mr Teddy concurred with the claimants that the best
available data at the time of hearing for Taangata Turi was the 2018 Census and
the Deafness Report. In addition to data highlighted by the claimants, they noted
that the Deafness Report had suggested that, based on disability survey data for
1991 to 2006, ‘Maaori had higher rates of hearing disability amongst adults and
children, and higher rates of unmet need for technology and equipment compared
to non-Maaori’” Mr Coffey acknowledged further that there was good data to
suggest the disproportionate representation of Maaori within the deaf community
had existed since 1989.**

The Crown in its submissions reiterated the current health and disability sup-
ports for Taangata Turi and available data on their uptake by Maaori (as noted by
the claimants above).” In addition, Mr Coffey and Mr Teddy noted the available
data on persons who accessed information and needs assessments from Deaf
Aotearoa. They noted that, of the 2,391 people who accessed information services
from Deaf Aotearoa between January and October 2023, 260 identified their eth-
nicity, 45 per cent of whom were Maaori.”™* Between January and December 2022,
346 people had a needs assessment, 8 per cent of whom identified their ethnicity

386. Ibid; doc L16(a), p3

387. Submission 3.3.123(a), p17
388. Ibid, p18

389. Ibid

390. Transcript 4.1.27, p99

391. Document L16, p10

392. Transcript 4.1.27, p10o
393. Submission 3.3.138(a), p73
394. Document L16, p3
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as Maaori and between January and October 2023, 27 per cent identified their
ethnicity as Maaori.”””
At hearing, Mr Coffey and Mr Teddy observed that available data did identify
gaps in the uptake of services by Taangata Turi.”** They said:

There’s good knowledge and information that access to health services and screen-
ing supports right through the health system are impacted by two things in this case:
ethnicity and disability and impairment. We've got some intersectionality happening
here that’s presented in the data.

I think the important thing is we have data now that identifies the gap.’”’

However, Mr Coffey and Mr Teddy observed that ‘[w]ithout accurate and
complete data’ on the uptake of deaf services by Taangata Turi, it was ‘difficult to
determine with certainty why there appears to be a lower uptake of these services
compared to non-Maaori** They suggested that ‘part of the low uptake could
be attributed to a lack of kaupapa Maaori approaches in these services as well
as barriers Taangata Turi ‘face in accessing health services and NzsL interpreting
services as expressed by the claimants.*”

Mr Coffey and Mr Teddy explained that early diagnosis of hearing loss is a
critical health intervention in the lives of peepee and tamariki. Mr Coffey and Mr
Teddy told us that the two early diagnosis programmes, the Universal Newborn
Hearing Screening and Early Intervention Programme and the B4 School Check,
have successfully reduced the average age of diagnosis for all cases of hearing loss
in both ears; from 45 months in 2004 to 21 months in 2020.*”° However, they
acknowledged, ‘significant disparities remain, including how the benefits of inter-
ventions like newborn hearing screening are distributed among the population,
particularly for tamariki Maaori’*”

Mr Coffey and Mr Teddy noted that ‘[a]dditional measures are needed to fur-
ther limit diagnostic, and therefore interventional, delays to improve outcomes.*”*
They said there are several types of changes that could be pursued to reduce diag-

nostic delays, including changes to:

> service culture, resourcing, and employment;
» individual clinical practice;
> systems, policies and processes, including 1T infrastructure; and

395. Ibid, p4

396. Transcript 4.1.27, p102
397. Ibid, pp1o1, 102

398. Document L16, p19
399. Ibid

400. Ibid, pp3, 12-13

401. Ibid, p13

402. Ibid

390



TAANGATA TURI
14.3.4
> education of the public and other groups about hearing loss and when to seek
help.*”

(3) Tribunal analysis

Even with gaps in the available data, the current over-representation of Maaori
within the deaf community is clear. Specifically, the Deafness Report, one of the
best sources of data at the time of hearing for Taangata Turi, found that Maaori
comprised 34 per cent of notified cases but only 26 per cent of the population
under the age of 20. Damningly, this appears to be the continuation of a long pat-
tern, one known to the Crown for decades.

The claimants rightly highlighted the link between the occurrence of hearing
loss and wider poor health outcomes for Maaori. In their research, Dr Smiler and
her colleagues found that the over-representation of Maaori within the deaf popu-
lation, ‘largely [stems] from the inequitable health outcomes Maaori experience
more generally as hearing loss is often a secondary health issue resulting from
an inaccessible health intervention, or unmet needs’*** We observe further that,
from the sample of witnesses we heard from, a common cause of hearing loss was
either sickness during pregnancy for the mother or sickness during childhood for
Taangata Turi. For these cases, the evidence paints a clear and concerning link.

However, due to gaps in the available data, the exact prevalence and size of the
Taangata Turi population remains unknown. Although the Crown is taking steps
to collect data on the deaf population, such as through the Deafness Report and
the notification database, the continued gaps in the available data on Taangata
Turi is concerning. Witness Tania Kingi spoke to the consequences of data not
including taangata whaikaha Maaori, which we believe is equally applicable to
Taangata Turi: ‘if you don't count us then you don’t know we exist. If we don’t
exist then there’s no strategy, there’s no funding, there are no plans in place for our
community.*” These observations can apply equally to Taangata Turi data. For our
analysis on data issues relating to taangata whaikaha Maaori, see chapter 6.

Notwithstanding the apparent over-representation of Maaori within the deaf
population, the available evidence suggests there are gaps in the uptake of deaf
services by Maaori. For example, available evidence regarding access to early
screening services indicates that, although the programmes have successfully
reduced diagnostic delays, disparities remain for Maaori. Specifically, the Deafness
Report identified that ‘significant disparities remain, including in how the bene-
fits of interventions like newborn hearing screening are distributed among the
population, particularly for tamariki Maaori’**® The Deafness Report highlighted
that there are disparities in the B4 School Check Screening data by ethnicity. The
proportion of children who were listed as ‘not checked, meaning the child did not
receive a hearing check, was 18 per cent for Maaori, higher than 15 per cent for all

403. Ibid

404. Document H11, p 97
405. Transcript 4.1.20, p105
406. Document N12(b), p56
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cases and 11 per cent for New Zealand European.*” The Deafness Report acknow-
ledged that intervention programmes are not benefiting all groups equally, and
Maaori tamariki experience delays in diagnosis, which leads to inequitable access
to timely intervention.*” This, the Deafness Report states, is imperative ‘to maxi-
mise benefit during sensitive periods of neurological and linguistic development
and limit children from falling behind their peers*” We note that several wit-
nesses in this inquiry spoke to delays in receiving their own diagnosis. Ms Pointon
said she was born deaf in one ear and had very limited hearing in the other, but
her deafness was not diagnosed until the age of four.*”* Ms Pointon was later fit-
ted with hearing aids at age five. She recalls her Mum’s anger that it had taken so
long and her own amazement at hearing for the first time: T remember my mum
cooking a steak, I remember hearing the bubbling noise. That was the first time in
my life, and I was 5 years old. I suddenly was able to hear these sounds. I said to
my mum “the steak is singing”. She was really emotional’*" Although we note this
evidence is historical in nature, we include Ms Pointon’s evidence as it speaks to
the life-changing importance of early diagnosis.

We note that although the Crown indicated potential steps that could be taken
to reduce diagnostic delays, such as changes to service culture, individual clinical
practice and public education, it did not provide specific evidence of steps that
were being taken.

The available evidence also indicates apparent gaps in the uptake of other deaf
services by Maaori, particularly for the aural rehabilitation scheme and cochlear
implants. Whereas the Deafness Report found Maaori comprised 34 per cent of
notified cases, for example, only 13.4 per cent of people who received cochlear
implants identified as Maaori and only 12.6 per cent of people supported by the
cochlear implant programme identified as Maaori.

There are a number of limitations to this comparison, including that the
Deafness Report data is sourced only from persons with diagnoses under the age
of 19. However, as the best data available to us at the time of hearings, we take the
view that it can be used to give a general sense of the uptake of deaf services by
Maaori. However, other data — such as that relating to the uptake of Deaf Aotearoa
services — is simply too sparse to make conclusive findings on.

In their evidence, Mr Coffey and Mr Teddy also acknowledged that available
data indicated gaps in the uptake of health services but explained it was difficult
‘to determine with certainty’ why uptake was lower without ‘accurate and com-
plete data on the uptake of Disability Supports and Services.** They suggested that
part of the cause of low uptake may be ‘a lack of kaupapa Maaori approaches to

407. Ibid, p52

408. Ibid, ps5

409. Ibid, p52

410. Document H3, p3
411. Ibid, p4

412. Document L16, p19
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these services as well as the barriers Turi Maaori face in accessing health services
and NZsL interpreting services as expressed by the claimants’*?

We agree that better information and data is required to understand the cause(s)
of the apparent lower uptake of deaf services by Taangata Turi. This is particularly
important when the best available data suggests Maaori are over-represented in
the deaf community. As noted in section 14.1.2, several reports over the years have
also highlighted the importance of culturally responsive and accessible services,
which may be a contributing factor to the lower uptake of services, as Mr Coftey
suggested. However, despite Mr Coffey’s acknowledgements of the gaps in service
uptake and the necessity of accurate and complete data, the Crown did not point
to specific steps it was taking — beyond the greater use of administrative data —to
understand the cause of lower uptake of services by Taangata Turi.

This is concerning, particularly when the Deafness Report suggested that, based
on disability survey data for 1991 to 2006, ‘Maaori had higher rates of hearing dis-
ability (tamariki and adults) and higher rates of unmet need for technology and
equipment when compared with non-Maaori’** This suggests that the issue of
access to deaf services is not new, but a longer standing issue of which the Crown
has had knowledge.

While there are gaps in the data, what is clear is that disparity exists and is
linked to system-level inequities in healthcare delivery. This is recognised in the
Deafness Report which states, health services must acknowledge their ‘responsi-
bility for differential quality of care, including between Maaori and non-Maaori,
reducing a culture of blaming Maaori for the state of their health and acknowledg-
ing Paakehaa privilege within health services’**

14.3.5 Health outcomes

(1) Claimant positions

The claimants argued that ‘[i]nequitable access inevitably leads to inequitable
outcomes.*® Citing the research of Dr Smiler and her colleagues, which we analyse
below, the claimants submitted the evidence which indicates that ‘significant con-
temporary inequities remain in respect of Taangata Turi’ when compared to their
non-Maaori and hearing counterparts.*” This includes poorer health outcomes,
including a higher mortality rate, as well as poorer outcomes in relation to the
social determinants of health, such as income, housing, education and criminal
justice."®

413. Ibid

414. Document N12(b), p28

415. Ibid, p56; L Penney, H Moewaka Barnes and T McCreanor, “The Blame Game: Constructions
of Maaori Medical Compliance, Alternative: An International Journal of Indigenous Peoples, vol 7,
no2 (2011)

416. Submission 3.3.123(a), p18

417. Ibid

418. Ibid, pp18-19
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These inequities were also illustrated in the personal accounts of the Taangata
Turi witnesses themselves. Witnesses spoke, for example, of losing Taangata Turi
rangatira too young and the impact this has had on the community.*”

(2) The Crown’s position

The Crown made no specific submissions in response to the claimants’ arguments
regarding inequitable health outcomes for Taangata Turi or in response to the
research of Dr Smiler and her colleagues.

(3) Tribunal analysis

In their quantitative analysis, Dr Smiler, Dr Bowden, Dr Gibb and Dr Kokaua
examined health and social outcomes for Taangata Turi using data from the
Integrated Data Infrastructure, a large research database managed by Statistics
New Zealand.””* Comparing outcomes for Maaori and non-Maaori, the research-
ers found that both hearing impaired Maaori who used NzsL and hearing impaired
Maaori who did not use NzsL experienced ‘significantly’ poorer health and social
outcomes compared to their non-Maaori counterparts.*”’

Specifically, the researchers found that Maaori hearing impaired who used
NZSL were 100 per cent, or ‘twice as likely to di€’ (1.5 per cent compared to 3 per
cent, respectively) during the relevant period than their non-Maaori counterparts
and had ‘the highest five-year mortality rates’ compared to all groups.** Maaori
hearing impaired who did not use NzsL, in turn, were 50 per cent more likely
to die during the relevant period than their non-Maaori counterparts.*® Both
Maaori cohorts were more likely than their non-Maaori counterparts to present
to an emergency department.”* In addition, the researchers found Maaori hearing
impaired who did not use NzsL were more likely to have an inpatient hospital stay
and to be a mental health outpatient or impatient.*” Maaori hearing impaired who

419. See doc Hi0(a), p18; doc H3, p1

420. Document Hi1, p 47. The integrated data infrastructure contains micro-data about individu-
als and households, drawn from a range of governmental and non-governmental sources. The base
population for the research included those aged 18 to 60 who completed the 2013 census and who had
not lived outside of New Zealand for more than one year during the follow-up period: see ibid, p 48.

421. Ibid, pp 60, 64

422. Ibid, pp58, 60. The researchers identified eight comparison groups in their study, namely:
(1) Maaori hearing impaired who used NzsL; (2) non-Maaori hearing impaired who used NzsL; (3)
Maaori hearing impaired who did not use NzsL; (4) non-Maaori hearing impaired who did not use
NzsL; (5) Maaori who are hearing and are household members of a hearing impaired NzsL user;
(6) non-Maaori who are hearing and are household members of a hearing impaired NzsL user; (7)
Maaori who are hearing and are not household members of a hearing impaired sign language user;
and (8) non-Maaori who are hearing and are not household members of a hearing impaired sign
language user. See ibid, pp 49-50.

423. Ibid, p64

424. Ibid, pp 60, 64. Maaori hearing impaired NzsL users were ‘significantly more likely’ than
their non-Maaori counterparts to present to an emergency department: ibid, p 64.

425. Ibid
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used NzSL, in turn, were ‘significantly less likely’ to be registered with a primary
health organisation (ie with a Gp).***

Dr Smiler and colleagues also found that Maaori hearing impaired experienced
‘significantly’ worse non-health outcomes than their non-Maaori counterparts.
Specifically, both Maaori hearing impaired who used NzsL and Maaori hearing
impaired who did not use NzsL were more likely than their non-Maaori coun-
terparts to be the recipient of a social welfare benefit, face police proceeding, be
convicted in court, and receive a prison sentence.”” Maaori hearing impaired
who used NzsL were also ‘significantly less likely to complete a new tertiary level
qualification.*”® Maaori hearing impaired who did not use NzsL, in turn, were
‘significantly more likely’ to live in social housing and ‘less likely to earn salary or
wages

Dr Smiler and her colleagues also considered data on the whaanau of Taangata
Turi. They found hearing Maaori who were household members of Maaori hearing
impaired NzsL users were more likely to be recipients of a social welfare benefit
and had overall lower earnings than the general Maaori population (ie Maaori
who did not reside with Maaori hearing impaired Nzst users).”°

The researchers noted several limitations to their findings, including that the
base population for their study excluded those under the age of 18 and over the
age of 60.*" After these adjustments, the total Maaori hearing impaired NzsL user
population studied comprised only 468 members, for example.*” This limitation
also applied to the whaanau of Taangata Turi, meaning younger and older whaanau
members were excluded from the study.”’ Notwithstanding these limitations, Dr
Bowden confirmed their findings were robust for the population studied but could
not be conclusively generalised to the Taangata Turi population as a whole.**

We accept the researchers’ findings on the health outcomes for Maaori hear-
ing impaired, including Maaori hearing impaired who use NzsL. The evidence
indicates clear inequities between Maaori hearing impaired (NzsL users and
non-NzsL users) and non-Maaori hearing impaired (NzsL users and non-NzsL
users). Most concerning is the high mortality rates, as the claimants highlighted.
The findings regarding the social determinants of health, such as social welfare
and education, are also relevant to paint the fuller picture for Taangata Turi health.
This relationship was captured elegantly by Mr Robinson, a Paakehaa deaf witness
who supported Taangata Turi. He explained the overlapping nature of barriers
to access and their relevance to health, explaining: ‘If we cannot get access, we

426. Ibid, p6o

427. Ibid, pp 60, 65

428. Ibid, p6o

429. Ibid, p64

430. Ibid, p65

431. Ibid, p48

432. Ibid, p54

433. Transcript 4.1.15, p207
434. Ibid, p1go
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cannot get work so we have no money then we cannot buy proper food or housing
2435

and that leads to poor health and poverty’

14.4 |s THERE ADEQUATE TAANGATA TURI REPRESENTATION IN HEALTH AND
DISABILITY SYSTEM LEADERSHIP?

(1) Claimant positions

The claimants submit that there is a ‘severe’ deficit of Taangata Turi leader-
ship across the health and disability system and Taangata Turi-led services.”*
Specifically, they highlighted the findings of Dr Smiler and colleagues that:

Nowhere across government do Tangata Turi hold positions of power or influ-
ence, nor do they have significant roles where they are positioned as Treaty partners
in [relation]to the Crown. Instead, they are often positioned as ‘kaitiaki’ relative to a
work programme, or functional group.*’

In addition, they noted that as at August 2024, Whaikaha only employed one
Tangata Turi in a non-leadership role.”* They noted further that Mr Coffey had
indicated Whaikaha had seconded its Tangata Turi kaimahi to the Ministry of
Health to support the Whaaia Te Ao Maarama refresh, ‘further stretching the
single employee across multiple Crown agencies.*” However, the Crown could not
provide data on how many Taangata Turi are employed across Government agen-
cies and Crown entities because information on ‘Deafness status or impairment’
is not collected.*** Information on Taangata Turi employed by Te Whatu Ora or
in the health and disability workforce more generally was also unavailable.*"" As
at August 2024 there were no Taangata Turi members on the Nzs1. Board.*** Mr
Coffey explained that two representatives from Te Roopuu Kaitiaki would be
attending NzsL Board meetings until the positions were filled, though without
voting privileges.**

The claimants submit that where Taangata Turi are in positions of leadership,
they are always the minority.*** Ms Pointon shared that it was difficult to advocate
for the needs of Taangata Turi in organisations that service all Deaf.*” In her
experience, ‘[t]he interests of Taangata Turi get lost in Paakehaa organisations.**°
As at the time of hearing, Ms Pointon was one of the two Maaori members on

435. Document E8, p10

436. Submission 3.3.123(a), p 44

437. Document H11(g), p53 (cited by submission 3.3.123(a), p 44)
438. Submission 3.3.123(a), p 46; doc L16(j), p1

439. Submission 3.3.123(a), p 46; transcript 4.1.27, p114
440. Document L16, p1

441. Document L29(q), p1

442. Submission 3.3.123(a), p 46; doc L16(h), p1

443. Submission 3.3.123(a), p46n;doc L16(h), p1

444. Submission 3.3.123(a), p 44

445. Document H3, p15

446. Ibid, p16
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the NzsL Board. She described, ‘Maaori remain a minority on the Board, and we
work hard to ensure that Taangata Turi issues are prioritised. This can be hard at
times.*”” Mr Te Maari had similarly held a number of leadership roles, including at
Deaf Aotearoa, the NzsL Board, and Te Roopuu Kaitiaki. He observed that ‘[f]or
many many years there has been a real lack of Maaori roles and representation
across Deaf organisations. It’s a lot to keep fighting for Maaori Deaf, especially to
fight and fail, i’s exhausting’***

Instead, claimants argue, ‘services continue to be provided for Deaf, “including
Taangata Turi”’, resulting in inequitable access to services’ and inequitable health
outcomes.*” The claimants submit that “Taangata Turi have a high degree of dis-
trust because of the actions of previous government institutions’ and ‘[w]ithout
Taangata Turi led responses, this distrust presents a real barrier to accessing public
services.”® Mr Te Maari similarly observed that ‘[m]any Taangata Turi are not
comfortable to ask for support from Deaf organisations, because they are still very
Paakehaa. We need to be able to access culturally appropriate support.* Witnesses
said Taangata Turi were uniquely placed to connect with their community and
provide culturally accessible care.”” Indeed, Ms Pointon said this work was already
being done in the community but unpaid.* She believed that, if a Taangata Turi
organisation were established to provide services, Taangata Turi would make use
of them: ‘I guarantee that because they’ve been crying out for it for so long’**

The claimants indicated that Te Roopuu Kaitiaki was not sufficient to meet their
needs because it is advisory only and focuses on one specific area - NzsL - and not
their wider needs in the health and disability system.”” In Ms Pointon’s view, the
roopuu ‘should sit alongside and be equal to the NzsL Board, but at the moment it
is not. There is still no balance for Taangata Turi**

The Ngaati Hine Lands, Forests and Resources Claim and Te Kapotai and Ngaati
Pare Hapuu/Waikare Inlet claimants also made specific submissions regarding
Taangata Turi-specific services and leadership. They noted that Taangata Turi
have advocated for ‘decision-making positions and advocated for “Maaori deaf
by Maaori deaf” health and disability services since at least 1995° (referencing the
date of the Tautoko Tangata Turi report).”” Despite these calls, they argued, the
Crown’s ‘investment into developing services led by and for taangata turi has been

sporadic rather than systemic*®

447. Ibid

448. Document Hio(a), p12

449. Submission 3.3.123(a), p 44
450. Ibid, p45

451. Document Hio(a), p12

452. See doc H3, pp11, 125 doc J1, p5
453. See doc H3, p12; doc H4, p7; doc H10(a), p13; doc J1, p5
454. Transcript 4.1.15, p25

455. Submission 3.3.123(a), p47
456. Document H3, p16

457. Submission 3.3.136, p55
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They were similarly critical that Te Roopuu Kaitiaki did not give Taangata Turi
decision-making power and authority, noting it was ‘advisory only and does not
give taangata turi any decision-making authority in terms of being able to decide
the policies they believe will work for them’**” Moreover, they noted the group was
not fully independent ‘with Whaikaha playing a key role in identifying and decid-
ing Te Roopuu Kaitiaki’s board members, approving its funding, and approving its
decisions, plans and strategies.**

They submitted that the lack of Crown support to advance Taangata Turi input
into the health and disability system was ‘concerning given that Maaori have
higher rates of hearing disability amongst adults and children, and higher rates of
unmet needs compared to non-Maaori.* This lack of input, they argued, ‘has led
to a poorly developed and fragmented health and disability system that does not
understand the unique needs of taangata turi or how to provide for them*” They
submitted that this situation ‘will continue until Maaori and taangata turi are able
to influence the design and implementation of the health and disability system
and are afforded real decision-making ability and authority.*®

They submitted that Taangata Turi have been failed by the Crown’s failure to
develop ‘any policies or practices for taangata turi specifically, instead gener-
alising ‘their care and support needs with the wider Deaf and hearing-impaired
population’*** They argued that by failing to address the specific needs of Taangata
Turi, ‘the Crown has facilitated inequitable policies and practices, where the barri-
ers that taangata turi face as Maaori are compounded by the barriers that they face
as turi*” They submitted that ‘understanding compounding barriers is essential
to determining the extent to which taangata turi are disproportionately impacted

by the Crown’s policies and practices’**

(2) The Crown’s position
The Crown submitted that ‘claimant witnesses rightly point to the long journey
underway so that Turi Maaori have greater control over their lives and decision-
making affecting their community and have decision-making and leadership roles
in greater numbers.*”

Crown counsel noted the establishment of Te Roopuu Kaitiaki in 2022 ‘to ensure
that the Board has Turi Maaori perspectives to inform its work and decision-
making’** Mr noted that the Nzst. Board had recently provided ‘sustainable fund-

ing’ to the roopuu, ‘including to ensure that Turi Maaori are able to progress their

459. Ibid, p56
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468. Ibid, p77
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own action plan, invest in leadership capability building, and engage in the update
of the NzsL Strategy and Whaaia Te Ao Maarama.*® He said that the NzsL Board
was also working with Whaikaha, Turi Maaori and other government agencies to
refresh the NzsL Strategy 2024-2029.”°

In response to counsel questioning at hearing regarding a lack of uptake of
services by Taangata Turi and a high degree of distrust, Mr Coffey agreed that Turi
Maaori-led responses remained critical. He said this was one of the reasons Te
Roopuu Kaitiaki had been established ‘because actually they [Te Roopuu Kaitiaki
members] are linked into their community and can bring that to the table in terms
of discussions and what are priorities for them.*"

Regarding the future of Crown supports for Taangata Turi, Mr Coffey noted
that ‘[sJome Disability Support Services (pss) suppliers contracted by Whaikaha
for the Deaf and Hard of Hearing community are developing a tikanga-based
approach to services¥” They gave the example of ‘Your Way Kia Roha, a charitable
trust that supported its ‘team to respond to the needs of the Maaori community in
a way that upholds their mana and facilitates them to access the service for better
outcomes including conducting hearing tests on marae’** They noted further that
Whaaia Te Ao Maarama was ‘in the process of being refreshed and will adopt a te
Ao Maaori approach¥* Mr Coffey said that a Turi Maaori kaimahi was involved
in the strategy refresh and that ‘there will be greater engagement with Turi Maaori
in the refresh than might have occurred previously*”’

In answer to counsel questions at hearing, Mr Coftey acknowledged that the
Crown had not advanced a ‘for Maaori deaf by Maaori deaf’ approach to health
and disability services’ and that investment had been ‘sporadic . . . but never
systemic.”® He said further that there are no services that are led by and for turi
Maaori.”” He hoped that with Te Roopuu Kaitiaki, this could be changed.**

Mr Coffey noted that there have been periods when there had not been full Turi
Maaori representation on the NzsL Board. He attributed this to a combination of
possible factors, including travel time, time required for the Board, and that ‘its
hard work being a small number on a larger board’*” Again, he noted this was
part of the reason why there needed to be another forum developed ‘in order to

give effect to the aspirations of turi Maaori)*** He agreed during questioning that
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the gaps in representation also spoke to the ‘significant investment’ that is required
in developing Taangata Turi leadership.*”

(3) Tribunal analysis

We received clear evidence of inequities regarding Taangata Turi health outcomes
and indications of inequities in the uptake of deaf services. Despite the longstand-
ing over-representation of Taangata Turi in the deaf community, it appears that
the Crown has not developed deaf services targeted for Taangata Turi.

This is the case despite past reports recommending the development of cultur-
ally responsive services for Taangata Turi. For example, in 1982 Pat Dugdale, a
field officer for Deaf Aotearoa, identified that Maaori deaf were a distinct group
with distinct complex needs, and recommended the Government make the group
the object of research and attention.*” In 1995, the Tautoko Tangata Turi report
highlighted that ‘[g]reater emphasis’ needed to be placed upon making services
more culturally-responsive to the ‘specific cultural needs’ of Taangata Turi, and
recommended the development of programmes to train public sector staff in how
to assist and communicate and, where possible, that the delivery of services for
Taangata Turi be established on marae.*® In 2005, Te Hui-a-Iwi o Nga Tangata Turi
Maori strategy identified improving the cultural awareness of Taangata Turi in the
health and disability sector, supporting the development of services responsive to
the needs of Taangata Turi, and promoting ‘for Maori Deaf by Maori Deaf” health
and disability services as goals of its strategy.***

As noted earlier, in their evidence Mr Coffey and Mr Teddy suggested a
potential reason for the lower uptake of deaf services by Maaori may be a lack of
kaupapa Maaori services.*” Witnesses also spoke in their evidence to the import-
ance of representative services focused on the specific needs of Taangata Turi.
Taangata Turi told us they need by-Taangata-Turi for-Taangata-Turi services.**’
Mr Te Maari said Taangata Turi ‘need our own organisation and resourcing. We
have the relationships with our own communities and our own lived experience
and understanding of what is needed’ *7 He said ‘[t]here is an instant cultural
connection amongst Taangata Turi and many of us are doing the work that is
needed already. We just are doing it all for free)** Ms Pointon also told us that
Taangata Turi leadership capability needed to be encouraged and developed.*”
In the absence of specific supports, we understand that Taangata Turi themselves
are working on a voluntary basis to meet the unmet needs of their community.
Tauri Lyndon, for example, told us he personally visited Taangata Turi during the
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covID-19 pandemic using old signs and simple NzsL to relay important informa-
tion.*° He explained that there is a lot of distrust of Government among Taangata
Turi due to their historical treatment and that many Taangata Turi are reluctant to
engage with government services like vaccinations and hospitals. Many Taangata
Turi, he noted, find mainstream information and media to be inaccessible, even
when NzsL is used. This evidence shows how the delivery of public health infor-
mation and services does not serve Taangata Turi and the need that is currently
being met by the unpaid mahi of the Taangata Turi community.

Another issue highlighted in past reports is the importance of Taangata Turi
leadership and their involvement in decision-making affecting their community.
For example, the Tautoko Tangata Turi report in 1995 highlighted the importance
of encouraging and resourcing Taangata Turi to help them to achieve their tino
rangatiratanga. Te Hui-a-Iwi o Nga Tangata Turi Maori strategy also spoke to the
desire of Taangata Turi to have greater agency and decision-making over matters
affecting them.””" In this regard, we observe that the creation of Te Roopuu Kaitiaki
is positive, encouraging focused attention on issues affecting Taangata Turi includ-
ing the development of its own action plan. However, there is not parity between
the roopuu and the NzsL Board as it is advisory only and lacks decision-making
authority. In turn, although the NzsL Board’s terms of reference mandate Maaori
representation (requiring a minimum of two of a possible 10 members be Maaori),
we understand from Ms Pointon — who has previously served on the Board -
that Maaori are a minority on the Board.”” The job of advocating for Taangata
Turi from such a position, she told us, can be difficult.*”® Moreover, although Te
Roopuu Kaitiaki is a positive step for Taangata Turi within the context of NzsL,
its remit does not extend to front-line healthcare or the provision of deaf services.
In these contexts, the absence of Taangata Turi leadership is even more apparent.

14.5 TRIBUNAL FINDINGS

The principle of active protection places an obligation on the Crown to protect
Maaori interests. In Hauora, we said that the Crown is required to act, to the great-
est extent practicable, to achieve equitable health outcomes for Maaori, including
ensuring its Treaty partner is fully informed on the extent and nature of both the
health outcomes and efforts to achieve equity.** In Haumaru, we found that the
principle requires the Crown to make available to Maaori health services designed
to close inequitable gaps in health outcomes, regardless of their cause.*” Active
protection also means ensuring health services are culturally appropriate.
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The principle of equity, in turn, imposes on the Crown a duty to treat Maaori
equitably with other New Zealanders.* In The Napier Hospital and Health Services
Report, the Tribunal noted that equity of health outcomes was ‘one of the expected
benefits of the citizenship granted by the Treaty.*” The Crown must inform itself
of inequity and implement measures to positively and proactively address it.

Together, the principles of equity and active protection oblige the Crown to
make all reasonable efforts to eliminate barriers to services that may contribute
to inequitable health outcomes for Maaori.** In The Napier Hospital and Health
Services Report, the Tribunal said that if the Crown failed to reduce access barriers
over an extended period, it would commonly be inconsistent with the principle of
equity, in the absence of countervailing factors.*”

In this inquiry, we have heard that Taangata Turi experience disproportionate
rates of hearing loss compared to non-Maaori and inequitable health outcomes
compared to non-Maaori, a stark and continuing disparity. We found the Crown
has not addressed these inequities in the prevalence of Maaori hearing loss, and
inequities in health outcomes, in breach of the principles of active protection and
equity. The longstanding nature of these issues, particularly the higher prevalence
of Maaori hearing loss compared to non-Maaori hearing loss, heightens the
obligation on the Crown to remedy the issue to ensure that Taangata Turi do not
continue to be prejudiced.

We found that despite calls from the Taangata Turi community, the Crown
has not developed sufficient services and policies to address the specific needs
and challenges of the Taangata Turi community. Given that Maaori represent a
significant proportion of the deaf population and experience inequitable health
outcomes, the Crown’s obligation of active protection should include specific
approaches designed to meet the needs of Taangata Turi in a culturally responsive
manner. Moreover, we consider the gaps in the provision of NzsL interpreters for
Taangata Turi as critical, due to their essential role in enabling access to relevant
health information. While the system appears to work well for planned visits to the
healthcare services where an interpreter can be booked in advance, the significant
delays in emergency situations and rural contexts are particularly concerning. We
found that this breaches the principle of active protection.

The principle of equity requires the Crown to inform itself of inequity and take
steps to positively and protectively address it. The evidence has highlighted appar-
ent gaps in the uptake of deaf services by Taangata Turi. Without knowing the
reasons for the gap in the uptake of deaf services by Taangata Turi, the Crown’s
ability to understand the needs of the Taangata Turi community to inform policy
is limited and this represents a further breach of the principle of equity.

496. Waitangi Tribunal, Te Mana Whatu Ahuru: Report on Te Rohe Pootae Claims, 6 vols (Lower
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The principle of options entitles Maaori to be able to choose their social and cul-
tural path. It has been described as their right to ‘to walk in two worlds’>* In this
case, we found that despite numerous past and contemporary reports highlighting
the lack of trilingual interpreters, the Crown has taken inadequate steps to increase
the trilingual workforce in breach of the principle of options. In consequence,
Maaori are being denied access to their taha Maaori, their right to walk in both
worlds. The witness™ evidence clearly illustrated the prejudice to Taangata Turi by
having no access to trilingual interpreters. Moreover, the Crown has not dedicated
funding to ensure Taangata Turi have access to tangihanga in order to observe the
tull funerary rites of their loved ones and to grieve with their whaanau. We agree
with the claimants that failing to do so is an omission and a further breach of the
principle of options, and whaanau who are unable to properly grieve with their
loved ones in a culturally appropriate way are prejudiced as a result.

The principle of partnership provides that the relationship between Maaori and
the Crown is characterised by the duty of good faith. Each Tiriti/ Treaty partner
must be conditioned by the other’s needs and the duties of mutual respect.”” This
in turn involves the obligation to consult. In Ko Aotearoa Teenei, the Tribunal
endorsed a Tiriti/ Treaty partnership that empowers Maaori to be actively involved
in policy decision-making in matters affecting their communities.

In this case, we found that the Crown has not adequately provided for Taangata
Turi leadership leadership positions across the health and disability system and
have inadequate influence over policy affecting them. Although Te Roopuu
Kaitiaki is a positive step towards incorporating the views of Taangata Turi and
focusing on specific issues affecting their community, its remit is limited to NzsL
and the needs of the Taangata Turi in the health and disability system are much
broader. The Crown has not adequately provided for Taangata Turi leadership
in the health and disability system, in beach of the principle of partnership.
Moreover, we found that despite involving Taangata Turi through consultation
in the proposed NzsL Act amendments, the reforms were halted without any
consultation with the Taangata Turi community. Considering the higher needs of
Taangata Turi, as acknowledged in the March 2023 Cabinet Paper to the Cabinet
Social Wellbeing Committee, we would have expected dialogue with Taangata
Turi. The Crown did not consult Taangata Turi on its decision to halt NzsL Act
reforms. This represents a further breach of the principle of partnership.

Lastly, the NzsL Act omits any reference to Taangata Turi as a distinct linguistic
and cultural community. In this context, where Taangata Turi comprise a dispro-
portionate number of the deaf community and have longstanding and distinct
needs, including the unaddressed need for trilingual interpreters to access te ao
Maaori, we found that the omission is significant and a breach of the principle of
partnership.

500. Waitangi Tribunal, Report of the Waitangi Tribunal on the Muriwhenua Fishing Claim, 3rd ed
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It is our hope that this report will improve outcomes for Taangata Turi, enabling
them to connect to more accessible worlds — both te ao Maaori and te ao Paakehaa.
Our aspirations echo the poignant and loving words of kuia Ms Reti, a witness in
this inquiry. Speaking of her advocacy for her mokopuna turi, she told us ‘T was

5502

not going to let her live in a quiet world on her own’

502. Transcript 4.1.13, p371
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CHAPTER 15

FETAL ALCOHOL SPECTRUM DISORDER

The Alcohol Healthcare Claim was brought by David Ratu and centred on the
effects of Fetal Alcohol Spectrum Disorder (FASD). FASD is a neurodevelopmental
disorder that affects the development and function of the brain, and can lead
to lifelong physical, behavioural, learning, social function and intellectual chal-
lenges.” FAsD is caused due to exposure to alcohol before birth, though not all
pregnancies that are exposed to alcohol result in a child being born with rasp.”
FASD manifests in a spectrum of signs and symptoms and the impacts of FASD
vary for every person, requiring a range of support, discussed below.

Mr Ratu and witnesses for the Alcohol Healthcare Claim shared evidence of
the effects of FAsD and a lack of adequate prevention, diagnosis and support.
While rasp prevalence and incidence rates in Aotearoa New Zealand have
not been accurately documented, the claimant and witnesses argued that the
limited research and practitioner experience shows Maaori are significantly over-
represented in those with FAsD. Significantly, during the course of this inquiry the
Crown acknowledged several issues in relation to the impacts of FASD on Maaori,
and entered into mediation to work towards some of their mutual aspirations.

In this chapter, we begin by providing an overview of the Alcohol Healthcare
Claim. Then we discuss the mediation process undertaken by the Crown and
the claimant to address issues in the claim. Third, we examine whether there is
adequate and sustainable funding to ensure sufficient support for people with
FASD and their whaanau. Fourth, we ask if the Crown has adequately partnered
with Maaori in its response to FASD, and finally, we set out our findings.

15.1 THE ALCOHOL HEALTHCARE CLAIM

In this section we provide an overview of the Alcohol Healthcare Claim, after
which we consider three issues, namely: diagnosis of FAsD; the incidence and
prevalence of FAsD; and eligibility for Disability Support Services.

The Alcohol Healthcare Claim was presented in the first hearing of this inquiry
in March 2022. Eight witnesses provided evidence, which included both extensive
personal experiences of the effects of FasD and evidence by specialists in FasD.’
The harm caused by alcohol will be considered later in stage two of the Hauora/

1. Document L1, p5
2. Document c6, p6
3. Transcript 4.1.11, ppi-vii; see also docs c1, c2, €3, ¢4, C5, C6, C7, C17
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Health Inquiry. We therefore focus in this section on FAsD and do not comment
on the harm associated with alcohol generally.

There is no standard profile for FAsp. However, expert witness Dr Valerie
McGinn who presented evidence as a Clinical Neuropsychologist and Clinical
Director of the FAsD Centre in Auckland, described some common effects:

Central Nervous System damage resulting from alcohol exposure in pregnancy may
produce a constellation of neurocognitive deficits in memory, attention, language,
motor skills, social skills, academic achievement and ‘executive control. Executive
symptoms include difficulties in planning, organising, learning from past mistakes,
linking cause and effect, anticipating consequences, and understanding the perspec-
tive of others.

Although everyone with Fasp is differently affected, there are common neurobe-
havioral symptoms. Tamariki, rangatahi and adults with rasD tend to be socially
immature, naive, and easily led, egocentric, impulsive and may not stop to think
through to the consequences of their actions. Young people with FAsD are known to
have a range of brain-based problems that predispose them to behaving inappropri-
ately at home, in school and as they advance in age, in the community. They are very
vulnerable to victimisation and exploitation.*

Dr McGinn further noted that ‘[t]he mortality rates of individuals with FASD is
4.3 times higher than in the general population, making this a serious health con-
dition’ and the average life expectancy is estimated at 34 years.’ There are over 400
comorbid disease conditions associated with FASD, meaning medical conditions
that coexist alongside a primary diagnosis.® Dr McGinn noted that the mortality
and morbidity due to FASD can be reduced with early diagnosis and suitable sup-
ports provided to individuals with FAsD and their whaanau.”

The Alcohol Healthcare Claim witnesses provided extensive personal evidence
of the effects of rFaAsD. Deb Cole set out her experience of FasD, and how it has
affected her whaanau, as the primary caregiver to her four mokopuna, two of
whom have FasD. She described her experience with the system as traumatic and
exhausting, and noted a lack of awareness and education regarding FASD across
all service providers." Dr Cherryl Smith’s evidence detailed her experiences as
a grandmother caring for her three mokopuna diagnosed with rFasp. Dr Smith
described raising whaanau with FAsD while schools and other services have little
to no understanding of FASD as a ‘herculean task’” While diagnosis brought clar-
ity, she explained that her whaanau have had to actively seek information about
FASD, as well as try to educate all those who interact with her whaanau."

. Document c6, pp 6-7
. Ibid, p6

Ibid

Ibid

. Document c2, pp1, 5
. Ibid, p3

10. Ibid, p14
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As a clinical psychologist with extensive experience working with individuals
with FasD, Sarah Goldsbury noted that ‘overseas research has indicated that up
to 70 per cent of children with rFAsD will end up in the care system; also, the
care system is estimated to be made up of 50 per cent of children with Fasp’”
Dr McGinn further stated that in Aotearoa New Zealand, ‘[i]t is estimated that
half the children who come into state care have FAsD, mostly undiagnosed and
untreated’ and that [s]ixty percent of tamariki in state care are Maaori and these
are our most vulnerable for adverse outcomes.” Furthermore, Dr McGinn stated
that from her experience, ‘most, if not all, of these tamariki would not need to
come into the care of strangers if their whaanau were properly resourced to care
for them’” Dr McGinn also discussed the intergenerational harm of not respond-
ing effectively to FAsD, with many parents of children with FAsD having undiag-
nosed FASD themselves, resulting in challenges, including having their children
taken into state care."

Challenges are compounded with age for individuals with FAsD, as independ-
ence is expected and adult standards of responsibility are imposed. Dr McGinn
stated that in her experience, most people with FAsD are facing so many challenges
that they can only focus on living day-to-day.” Moreover, ‘[ijn New Zealand due
to a lack of support, few adults with FAsSD are growing up with the confidence
to hold their heads high and speak out about their experiences and opinions’*
Dr McGinn stated that only about 20 per cent of adults go on to be able to live
independently and maintain employment.”

However, many claimants also provided evidence of whaanau with FAsD who
demonstrate remarkable determination and resilience when their needs are
recognised and met. Moreover, claimants shared the positive effects of an FAsD
diagnosis. Dr McGinn stated that diagnosis of one child can significantly reduce
the risk of future alcohol-exposed pregnancies in whaanau.” Clinical Associate
Professor Raewyn Mutch shared the whakataukii ‘Maa te huru ka rere te manu’
‘Adorn the bird with feathers and it will fly’ - being equipped with the right tools/
equipment will enable you to achieve your goal.”

15.1.1 Diagnosis of FASD
Dr McGinn stated that FASD assessment and diagnosis in Aotearoa New Zealand
follows internationally developed guidelines. Aotearoa New Zealand first adopted

11. Document c17, p1o
12. Ibid, p14

13. Ibid

14. Ibid

15. Ibid, p21

16. Ibid, p22

17. Ibid, p13

18. Ibid, p15

19. Ibid, p18
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15.1.1
the 2005 Canadian guidelines for use in 2008 and a revision was adopted in 2016.*
Dr McGinn stated:

The assessment for FASD is comprised of three parts; confirming prenatal alcohol
exposure at levels known to be harmful to the developing fetus, confirming central
nervous system damage found on neuropsychological and medical assessment, and
the ruling out of other medical or postnatal factors that could have caused the brain
impairments found.”

Diagnosing FAsD can be difficult if maternal alcohol use is unknown or undis-
closed, as fetal alcohol exposure cannot be confirmed. Crown witness Dr Timothy
Jelleyman is the Clinical Chief Advisor, Child and Youth Health, at the Ministry
of Health. He is seconded to this role by Te Whatu Ora Waitemataa, where he is
a Paediatrician with the Waitakere Hospital. Dr Jelleyman noted that challenges
arise because ‘a diagnosis of FASD requires evidence of alcohol exposure before
birth and severe impairment in at least three out of ten specified domains of central
nervous system function’” Knowledge of maternal alcohol use may be unknown
or there may be significant reluctance to disclose to clinicians due to fear of being
judged. Dr Jelleyman noted that ‘[r]elying on the availability of this information to
enable diagnosis and access to supports risks discriminatory outcomes’”

Additionally, FAsD is not usually obvious until developmental milestones are
delayed or not achieved, therefore it is often not possible to diagnose FAsD until
the age of seven, when learning and other developmental challenges are more
obvious. FAsD is also difficult to differentiate from other neurodevelopmental
disorders such as Attention Deficit Hyperactivity Disorder.** Alcohol exposure in
pregnancy can cause central nervous system damage leading to several neurocog-
nitive deficits with accompanying difficulties, as mentioned earlier.

Dr McGinn also explained two expressions of FASD: ‘FAsD with sentinel facial
features and FAsD without sentinel facial features’” However, Dr McGinn stated
that FASD can often be considered an invisible disability to those who are not
familiar with the condition: ‘Only about 5 per cent of individuals with FASD show
the facial features that may be a marker of an alcohol-exposed pregnancy’’ There
is no single international consensus on how to diagnose rasp, however, there is
agreement on a multidisciplinary approach with multiple specialists.

20. Ibid, p7. The revision was based on international literature, data collected from thousands
of individuals diagnosed with FAsD across Canada, as well as in consultation with those living with
FASD and the FASD specialised workforce.

21. Ibid

22. Document 11, p7

23. Ibid

24. Ibid, p6

25. Document c6, p6

26. Ibid
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15.1.2 Incidence and prevalence of FASD
Dr Jelleyman noted that ‘[t]he prevalence and incidence rates of FAsD in New
Zealand have not been accurately documented” The lack of data on the incidence
rates of FAsD is influenced by challenges with diagnosis and compounded by the
lack of comprehensive data gathering processes. Dr Jelleyman referred to the
paper ‘[Fetal] Alcohol Spectrum Disorder in Aotearoa, New Zealand: Estimates
of Prevalence and Indications of Inequity’ by Jose Romeo and others, published in
2023 in the Drug and Alcohol Review journal. This paper used international com-
parative studies to estimate that for 2018-19, 1.3 per cent of babies were born with
FASD. The study estimated the prevalence for Maaori was significantly higher than
for Pasifika and Asian populations in the same year.” The estimated prevalence for
Maaori ranged from 1.7 per cent to 6.3 per cent; 1.3 per cent to 4.6 per cent among
European/others; 0.5 per cent to 1.7 per cent among Pasifika and 0.2 per cent to
0.6 per cent among Asian ethnicities in 2018-19.”

The paper also noted that Maaori women reported a significantly higher rate
of drinking during pregnancy as compared to other ethnicity groups.* This rate
is also demonstrated in the 2023-24 New Zealand Health Survey. The survey
reported that Maaori women were 2.18 times more likely to report engaging in
hazardous drinking than non-Maaori women.”

Ms Goldsbury stated that Maaori are disproportionately affected by Fasp:
‘With the conservative estimates that have been given, 3-5 per cent of our popu-
lation being affected, this is 150,000 - 250,000 people across the lifespan affected
by a very serious disability, most of whom do not realise they have.*

Ms Goldsbury stated that, despite the lack of rasp data in Aotearoa New
Zealand, the limited research that exists and what clinicians see ‘on the ground in
practice, indicates ‘a significant over-representation of Maaori in those who have,
and are thought to have, FAsD’* Ms Goldsbury also noted the overseas data shows
that ‘other countries where Indigenous populations have been colonised find that
their Indigenous populations are overrepresented in those with Fasp’*

27. Document 11, p 8

28. See Jose S Romeo, Taisia Huckle, Sally Casswell, Jennie Connor, Jurgen Rehm and Valerie
McGinn, ‘Foetal Alcohol Spectrum Disorder in Aotearoa, New Zealand: Estimates of Prevalence
and Indications of Inequity, Drug and Alcohol Review, vol 42, no 4 (2023), https://doi.org/10.1111/
dar.13619, p 859

29. Ibid, p863

30. Ibid, p 862

31. Hazardous drinking is defined by the Health Survey as scoring 8 or more on the Alcohol Use
Disorders Identification Test, representing an established pattern of drinking that carries a high risk of
future damage to physical or mental health: see ‘New Zealand Health Survey Annual Data Explorer’,
Ministry of Health, https://minhealthnz.shinyapps.io/nz-health-survey-2024-25-annual-data-
explorer/_w_by7s8ealas66e45a1b432743550a7564b/#!/download-data-sets, accessed 9 January 2026,
and download Subgroup comparison.

32. Document c17, p4

33. Ibid, ps

34. Ibid
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15.1.3 Eligibility for disability support services

Individuals with a sole diagnosis of FAsD are currently not eligible for pss funded
by Whaikaha. This is set out in the ‘Operational Policy: Disability Support Services
Eligibility 2017-2020’, which outlines the criteria for service access and exclusions.
Accordingly pss does not fund ‘support services needed primarily as a result of
behavioural problems (eg associated with [Fetal] Alcohol Syndrome or substance
abuse) except where the person has a co-existing disability that meets Dss eligibil-
ity criteria’®”

People with FASD can access Government-funded Dss if they have a co-existing
condition, such as having an intellectual disability (1Q below 70).3* However,
experts argue that 1Q is the incorrect measure for eligibility, as FASD causes severe
brain damage regardless of 1Q. Individuals with an average or high 1qQ but low
executive function are therefore denied support.” Dr McGinn’s evidence stated
that cognition (1Q) is one of 10 brain domains that may be impaired by prenatal
alcohol exposure, and the other domains have been found to be equally import-
ant.”® Moreover, Dr McGinn stated that ‘[e]ven individuals with high 1Q show
deficits of adaptive behaviour, executive function, attention, working memory,
linguistic abstraction, emotional and behavioural function, and social cognition’”
While prenatal alcohol exposure is known to reduce 1Q by about 10 to 20 points,
Dr McGinn states, ‘[i]n our clinic the average 1Q is 76, . . . and only 30% of indi-
viduals diagnosed with rasD, all with severe brain damage, have an extremely
low 1qQ that would qualify them for Ministry of Health (Mo#n) funded Disability
Support Services (Dss)’*

For many years, people have advocated for improved support and services
for those with FAsD, their families and whaanau, including extending eligibil-
ity for pss to include those with a sole diagnosis of FasD.* Dr Jelleyman noted
that ‘[r]egular requests are also received asking for Dss eligibility for people with
other neurodevelopmental conditions.* Dr Jelleyman went on to state that these
requests demonstrate ‘service and support gaps across services and sectors for
those with a range of needs relating to their neurodevelopmental disabilities’*

Although Government-funded pss for adults is not currently available for
those with a sole diagnosis of Fasp, Child Development Services (cDs) are
available for children from birth to 16 years of age with ‘developmental delay,
intellectual, physical, or sensory disability, or autism’** Through cps, individuals

35. Document 120, p34

36. Document L1, pp13, 15

37. Document c6, p10

38. Ibid, p11. The 10 areas of functioning domain are cognition, adaptive function, language,
motor skills, attention, memory, executive function, academic achievement, emotion regulation and
neurophysiology and structure: see ibid, p7.

39. Ibid, p1o

40. Ibid

41. Document L1, p13

42. Ibid

43. Ibid

44. Ibid
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can access ‘developmental assessment, therapeutic early intervention, and parent
intervention’* cps provide expert assessment, including FAsD diagnosis and early
intervention support for children with disabilities and their parents or caregivers.
Dr Jelleyman stated that it is not currently known how many children with fetal
alcohol exposure are seen by cps due to the lack of comprehensive data. However
‘those with the highest needs are much more likely to access cps’* Access to
cDs does not require formal eligibility criteria to be met, children with suspected
FASD can access cDs if they require support services to meet developmental
milestones.”

The unx Committee on the Rights of Persons with Disabilities recommended that
New Zealand amend pss eligibility to include FASD in a concluding observation
in 2022. As discussed in section 9.2.2, in August 2022 New Zealand was examined
by the un Committee on its progress regarding its commitments to the UNCRPD.
One of the recommendations was to ‘ensure people with [fetal] alcohol syndrome
disorder, chronic fatigue syndrome and other chronic and rare conditions have
access to the disability support system and are included in disability policies and
programmes.* Another observation was to ‘expedite the national rollout of the
EGL programme and ensure that all persons with disabilities, including people
with [fetal] alcohol syndrome disorder, are eligible* In June 2023, these two
observations were accepted by the Government with modification, noting that
‘work will be done to consider the intent of the observations, and that Cabinet and
funding decisions will be needed to implement them’™

Ms Tesoriero presented evidence during hearing week one of the Inquiry in
March 2022 in her role as Disability Rights Commissioner on behalf of the claim.”
Ms Tesoriero presented the Report of the Disability Rights Commissioner and
Children’s Commissioner to the Prime Minister: Fetal Alcohol Spectrum Disorder: A
Call-to-Action (the report) and stated she wished to bring to the Tribunal’s atten-
tion, ‘specifically the lack of progress on providing greater support for those with
[FAsD] and their whaanau and on implementing the cross-agency FAsD Action
Plan’”* Ms Tesoriero stated:

It is our view that New Zealand may be in breach of its international and domestic
obligations and Tiriti commitments, a matter we both wish to raise through upcom-
ing examinations of New Zealand’s performance against the un Convention on the

45. Ibid

46. Ibid, p15

47. Ibid, p15

48. Document L26, p 403

49. Ibid, p 400

50. Document L1, p14; see also doc L26(a), pp 4, 6

51. Transcript 4.1.11, p 49. Paula Tesoriero, a Crown witness, presented evidence during hearing
week one on behalf of the claim.

52. Document c18(a), p1
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15.2
Rights of the Child (crc) and the unx Convention on the Rights of Persons with
Disabilities (crpD).”

The report to the Prime Minister stated clearly that the Disability Rights
Commissioner considered there is ‘[n]o defensible reason for FASD exclusion’ for
Government-funded pss.* It noted that ostensibly, FAsD symptoms meet all the
criteria for Government-funded pss and ‘the basis on which this exclusion occurs
is completely perplexing to individuals and families and seems utterly arbitrary’”
The report goes on to state: ‘It is therefore untenable in our view that those with
FASD alone are prevented from accessing Dss>*

During the inquiry, the Crown noted that it was undertaking a review of eligi-
bility for bss. Dr Jelleyman noted in December 2023 that “‘Whaikaha is scoping the
approach to a medium-term policy work programme to review eligibility criteria
to access Dss. This will consider what is required for a broad-based review of Dss
eligibility, including for those with FAsp.”’ This review would involve an ‘advisory
group of up to 20 people nominated from a range of groups currently underserved
or unable to access pss and ‘will include family and whaanaw’”® Dr Jelleyman
further noted that ‘[c]ritical to this review is including lived experience of disabled
people, taangata whaikaha Maaori, and their families and whaanau who do not
have access to Dss, and understanding how the lack of access impacts on their
lives’”

The advisory group will engage with other groups, including Te Kaahui
Taurikura, the FAsp Advisory Roopuu, and other disability-led organisations, to
determine the issues of current Dss eligibility settings and develop options and
solutions.” Te Kaahui Taurikura was established during Hui Taumata held in June
2023, which was jointly organised by the Ministry of Health and the claimant, as a
result of mediation. We discuss this mediation in the next section.

15.2 MEDIATION WITH THE CROWN

During hearing week one, we recognised the Crown’s acceptance of several issues
in relation to the impacts of FASD on Maaori, and suggested the claimants and
Crown enter into mediation to explore how to accomplish some of their mutual
aspirations.” Following our suggestion to consider mediation, the Crown and
the claimants filed several joint memoranda of counsel indicating they wished to
enter into a mediation or alternative dispute resolution process and subsequently

53. Ibid

54. Ibid, p7

55. Ibid, p8

56. Ibid

57. Document L1, p14
58. Ibid

59. Ibid, pp14-15

60. Ibid, p14

61. Transcript 4.1.11, p 88
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updated the Tribunal on the parties’ engagement and progress, with the latest
update provided in December 2023.”

In October 2022, the Ministry of Health facilitated a hui between the claimants
and several health and disability agencies: the Public Health Agency; Te Aka Whai
Ora; Te Whatu Ora; and Whaikaha.” This hui agreed on two pieces of work to
improve how FAsD is addressed for Maaori, namely an FASD Summit and estab-
lishing a FASD roopuu.*

In June 2023, the parties achieved one of their shared goals by holding FasD
Hui Taumata at Parliament on 8 June 2023, hosted by the Honourable Willow-
Jean Prime.” During the hui, a FAsD Maaori advisory group was announced and
named: ‘Te Kaahui Taurikura’. According to the claimants, ‘[Te Kaahui Taurikura
Roopuu] has several functions and roles as a collective, but ultimately, its purpose
is to support whaanau living with FAsD in achieving better outcomes and reaching
milestones.*® The role of Te Kaahui Taurikura Roopuu is to determine priority
areas of work that focus on the impacts of FASD on Maaori. The Roopuu is devel-
oping a work plan, with the intent of establishing a template for addressing FAsD,
which agencies will need to follow. Additionally, the Roopuu has worked with the
Crown and provided advice to health and disability agencies.”

In May 2024, a further hui was held with several health agencies, including Ms
Tesoriero. The purpose of the hui was for the Crown and the Roopuu to collab-
orate to address FAsD harm.” The claimants stated that despite engagement with
health and disability agencies, several agencies have not responded or engaged
with Te Kaahui Taurikura Roopuu, including Oranga Tamariki — Ministry for
Children, Ara Poutama Aotearoa and the Ministry of Education. The claimants
stated, ‘[t]his is obviously disappointing especially given a very clear link between
rASD and those imprisoned and placed in the care of Oranga Tamariki. Mr Ratu
still looks forward to working with those departments.”

In their update to the Tribunal, claimant counsel described the mediation
process as a ‘useful template for future engagement between [C]rown entities and
Maaori kaupapa providers.” The claimants stated he was focused on the positive
improvements this process has enabled him to facilitate with the Ministry of
Health. Since the presentation of Crown evidence during Crown hearing week
two of the Inquiry, the claimants has continued to strengthen their relationship
with the Public Health Agency within the Ministry of Health.”" A formal agree-

62. See joint memorandum of counsel updating the Tribunal on FASD engagement dated 23 May
2022, 22 August 2022, 7 November 2022, 1 March 2023: memoranda 3.2.0519, 3.2.0582, 3.2.0618, memo
3.2.0668, respectively.

63. Submission 3.3.111, p2
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ment between Te Kaahui Taurikura Roopuu and the Public Health Agency, as
outlined in Crown evidence, represents a key component of this ongoing com-
mitment. This agreement provides a framework for developing a Maaori-led FAsp
work plan, ensuring solutions that reflect the needs of whaanau. It also establishes
a clear direction and roadmap for policy development and health service commis-
sioning, including by the Public Health Agency.”

Counsel for the claimants submitted that while progress has been made, many
of these initiatives are still in their early stages. Counsel further noted that despite
these positive steps, Maaori continue to experience prejudice, and the road to
reducing and eliminating that prejudice remains significant and long.” The claim-
ants submitted that significant further work and systemic change are required to
address the full extent of prejudice against Maaori in relation to FAsD.” In closing
submissions, the claimant noted that while the mediation process was useful in
achieving some of the claim’s goals, two issues remain outstanding: FAsD funding,
and Maaori leadership and governance. Next, we will examine the first of these
two issues.

15.3 Is THE CROWN’s FASD PREVENTION, DIAGNOSIS AND SUPPORT
ADEQUATE AND SUSTAINABLE?

15.3.1 Claimant positions

The claimants submitted that the Crown has failed to provide adequate and sus-
tainable funding for FASD prevention, diagnosis and support, which has resulted
in ongoing prejudice to those affected by rFasp.” Claimant witnesses provided
evidence that echoed the need for increased and sustainable funding. For exam-
ple, Clinical Associate Professor Mutch, who provided evidence for the Alcohol
Healthcare Claim, stated that Aotearoa New Zealand requires ‘increased culturally
informed and community specific and co-designed resources to prevent [prenatal
alcohol exposure] and FasD)”

Clinical Associate Professor Mutch also noted it is essential to work with com-
munities to understand their local needs for culturally safe diagnostic capacities.
FASD services require additional funding to train and build capacities for access-
ible and culturally safe, multidisciplinary FAsD assessments.” Moreover, without
tunding for adequate diagnosis, claimant witnesses have stated that individuals
may be misdiagnosed and whaanau marginalised from society.”® In sharing her
experiences of FAsD, Ms Cole noted that there is a lack of FASD awareness and
education across all service providers.”

72. Ibid

73. Ibid, pp1-2

74. Ibid, p2

75. Ibid, ps

76. Document cs5, p21
77. Ibid

78. Document c2, p3
79. Ibid, ps
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Moreover, Ms Cole noted service providers depend on ‘out-dated systems of
assessment and analysis resulting in misdiagnosis. She said this creates a ‘one size
fits all’ approach, resulting in mistreatment.* It also made individuals with FAsD
and their whaanau feel unworthy of consideration.” In respect of how this sce-
nario affects whaanau, Ms Cole shared the following: ‘All of these systemic failures
and lack of knowledge can erode your own confidence in yourself as a parent and
a nana. This makes it hard to follow your gut, and to do the things that you know
are right’™
As clinical director of the rFAsD Centre, Dr McGinn shared that the lack of
FASD-informed services results in people missing out on needed supports, as

[e]ighty percent of the tamariki, rangatahi and adults diagnosed with Fasp at The
FAsD Centre in the last five years are denied funded Disability Support Services by the
Ministry of Health. Applied to the entire population there are thousands of disabled
individuals with FAsD left to fend for themselves in Aotearoa resulting in huge adver-
sity, and for some, an early death. These vulnerable disabled tamariki, rangatahi and
adults and their whaanau are left to manage the severe and pervasive disability with-
out the essentials such as respite care, carer support and support to manage the severe
behaviours that are symptoms of FASD neurodisability.83

Dr McGinn observed that in her experience, even when services are funded,
service providers may not be Fasp-informed and services will therefore not be of
optimal benefit to individuals with FAsD or their whaanau.* Dr McGinn noted
‘there is a wealth of international literature and resources available to guide in
the understanding of FASD and in how to best support those affected and their
whaanau and schools’” Moreover, Dr McGinn described a near absence of
Government-funded research into prevalence of FASD in Aotearoa New Zealand.*
Ms Cole highlighted the lack of funding for whaanau carers, stating she had to
give up her employment to care for her mokopuna. She stated, ‘[t]hat drop in
income had adverse impacts on our household and contributed to my isolation
and eventual break-down’”

The 2016 FASD Action Plan was described as ‘[a] good Plan with Little Action
on Support’ in the report.” The Action Plan was not implemented, due to a lack
of funding. The report stated that the Disability Commissioner was only aware of

80. Ibid. The Report of the Disability Rights Commissioner and Children’s Commissioner to the
Prime Minister Fetal Alcohol Spectrum Disorder: A Call-to-Action presented by Ms Tesoriero also
identified the need for increased diagnostic capacity, among other things: see doc c18.
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82. Ibid, p21

83. Document c6, p18
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88. Document c18, p5
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funds of $7.6 million over three years to implement the Action Plan. This amount
was to fund some FasD-related initiatives, which resulted from a successful bid
by the Ministry of Health (in partnership with agencies such as Oranga Tamariki)
to the Proceeds of Crime Fund.” The report further stated that ‘applying to a
contestable fund is not a sustainable way to manage what should be ordinary ser-
vice delivery responsibilities’” Furthermore, neither individuals with FAsD, nor
their families were involved in any co-design of the initiatives resulting from the
Proceeds of Crimes funding, and the Disability Commissioner received feedback
that demonstrated little confidence that the initiatives were sufficiently focused to
be of significant benefit to individuals with FAsD and their families.”

Following the presentation of her evidence during hearing one, Ms Tesoriero
was asked by the Tribunal to provide information on ‘how much Aotearoa is cur-
rently spending on FAsD, particularly how much is being spent at the “other end”,
including in the criminal justice system’”* Ms Tesoriero shared a 2018 policy brief
by the Ministry of Health setting out the estimated costs if FASD were included as
part of the pss eligibility criteria. In the brief, the Ministry of Health estimated
costs based on an estimate that 3-5 per cent of live births are affected by rFasD
per annum in Aotearoa New Zealand. The estimated costs were also based on the
assumption that early intervention for whaanau affected by FAsp may be of most
value, therefore it only costed for supports between 0-20 years, and for only two
services: behaviour support and respite care. It was further assumed that because
the nature of the services available may not appeal to whaanau affected by FasD,
uptake would be between 10 and 35 per cent.”

Ms Tesoriero noted, based on the 2018 policy brief, that the Ministry of Health
estimated the costs of extending disability support to individuals and their
whaanau affected by FASD as between $25.5 million and $146 million per annum.**
Ms Tesoriero noted that approximately $72 million to $252 million is spent on
incarceration costs for those affected by FASD per annum, and ‘early intervention
may prevent further substantial costs incurred in relation to persons affected by
FASD within other areas of the criminal justice system, as well as in the provi-
sion of healthcare, social services and education’” Moreover, the New Zealand
economy suffers losses of between approximately $49 million and $200 million
per annum, representing lost economic productivity due to lower participation in
the workforce by those with FAsD, based on 2013 census figures.”®
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96. These figures are based on a discussion paper prepared by the Chief Science Advisor to
the Justice Sector: Dr Ian Lambie, ‘What were they thinking? A Discussion Paper on Brain and
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15.3.2 The Crown’s position
During hearing week one of the inquiry, the Crown acknowledged the necessity
of supporting people with FasD and their whaanau.” Dr Jelleyman’s evidence
acknowledged that there are limited publicly available specialists for whaanau to
obtain a diagnosis.”® Dr Jelleyman further stated that ‘[a]dequate support, infor-
mation and advice for parents and carers of people with FAsD is an identified gap
that is often filled by non-government organisations’ and ‘support services needed
primarily as a result of [FASD] except where the person has a co-existing disability
that meets [Dss] eligibility criteria are funded by other government agencies, in
other situations this is a funding gap’”

As mentioned earlier, in 2022, the UNCRPD recommended that Aotearoa New
Zealand change Dpss eligibility to include FasD. Dr Jelleyman stated that New
Zealand had agreed with the UNCRPD’s recommendation to change Dss eligibility
to include FasD, subject to ‘working out how to do that, including how to fund
this)*® In March 2024, Ms Tesoriero presented evidence on behalf of the Crown
as Whaikaha Chief Executive. During cross-examination, Ms Tesoriero informed
the Tribunal that eligibility for pss had not changed.” Ms Tesoriero also stated
Whaikaha were undertaking a medium-term review for eligibility of pss, due
to be completed in June 2024. The Crown noted in its closing submission that
this work has stopped while Dss delivery is stabilised after it was announced in
August 2024 that pss would be moved from Whaikaha to MmsD.'” Under these new
arrangements, the review of Dss eligibility would be the responsibility of the pss
Taskforce, which sits within msp.'”

Crown witness Harsh Singh Vardhan, Programme Manager, Alcohol Harm
Reduction for the Public Health Agency, Ministry of Health, provided evidence
regarding a number of funding developments resulting from engagement between
the parties. Mr Vardhan stated that the then Minister of Health, Honourable
Dr Shane Reti, announced the release of the Aotearoa New Zealand Clinical
Diagnostic Guidelines for FAsD in April 2024.°* The development of the FASD
clinical diagnostic guidelines was commissioned by Te Whatu Ora and published
in April 2024."” The guidelines are for clinicians and professionals who under-
take FASD assessment and diagnosis in a health context. Mr Vardhan stated ‘[i]t
is vital that the Guidelines provide a consistent and relevant framework for the
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diagnosis and confirmation of FAsD.™" In May 2024, Te Whatu Ora commissioned
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workforce training on the FASD guidelines to 30 health professionals working in
the cps under Whaikaha.”

In May 2024, Te Whatu Ora commissioned a $1.03 million pilot programme
designed and delivered by the Maaori Health Coalition, a collective made up of
whaanau Maaori who have lived experience of caring for tamariki with FAsD, as
well as professionals with relevant expertise on FAsD. The programme includes
a range of actions such as: the development of a FAsD Workforce Training
Programme; FASD waananga; a National Maaori FAsD online conference; FASD
lived experience leadership grants; FAsD-specific engagement and communica-
tion; development of a strategy and action plan for kaupapa Maaori research on
FAsD; and an evaluation programme across the pilot programme term.” Mr
Vardhan’s evidence also outlined a national FASD prevention campaign com-
missioned in June 2024 by Hauora Maaori Services — Te Whatu Ora, focused on
alcohol harm, ‘including raising awareness of sexual health and FASD impacts
pre-conception, during pregnancy, and for future generations and whakapapa’'®

On 25 September 2024, Minister Reti announced a $4.85 million package of
FASD initiatives. These included: a study on FASD prevalence; designing education
to increase FASD awareness and capacity in communities and across Government
services; and supporting programmes promoting alcohol-free pregnancies and
reducing the stigma associated with Fasp."™

15.3.3 Tribunal analysis

We are encouraged by the Crown’s engagement and recognition of the necessity
to provide support for people with rFAsD and their whaanau. However, we are
concerned that despite the updates from the Crown regarding funding increases
in FASD support, current funding and FAsD workforce capacity are not yet at a
level that would be widely judged adequate. We agree with the claimants that
more long-term funding is needed for prevention and diagnostic services. The
evidence showed that we lack culturally informed resources to prevent FAsD that
is co-designed with Maaori. Witnesses shared their experiences with inadequate
diagnostic services that resulted in misunderstanding, mistreatment or misdiag-
nosis. Moreover, FASD education and workforce development and community-led
supports, including culturally-appropriate services for Maaori was shown to be
inadequate.

Notwithstanding this extensive evidence, including Ms Tesorieros proposals
for change in 2022 as Disability Commissioner, the UNCRPD’s recommendations,
and Whaikaha’s subsequent review of eligibility, Maaori with a sole diagnosis of
FASD are still not eligible for pss. We agree with the claimant’s submissions that
despite developments and commitments expressed by the Crown to review Dss
eligibility to include FAsD, issues fundamental to the claim remain unaddressed.
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The claimant witnesses for the Alcohol Healthcare Claim provided extensive
evidence of the significant and ongoing lack of support for people affected by
FASD. Individuals with FAsD and their whaanau continue to suffer considerable
prejudice as services remain largely inaccessible.

15.4 HAs THE CROWN ADEQUATELY PARTNERED WITH MAAORI IN ITS
CURRENT RESPONSE TO FASD?
15.4.1 Claimant positions
The Alcohol Healthcare claimant stated that notwithstanding an overall lack of
FASD research in Aotearoa New Zealand, it is generally accepted that Maaori are
disproportionately affected by alcohol related harm, including rasp. However,
‘the response from government has markedly lacked Maaori input, voice and
leadership. They noted that ‘[w]haanau Maaori require strong cultural connected-
ness and support to ensure equitable outcomes for whaanau Maaori with an FASD
diagnosis or suspected FAsSD’™

The claimants submitted that upholding Tiriti/ Treaty obligations necessitates
an FASD system response that strengthens tino rangatiratanga for Maaori:

Maaori leadership and governance are needed to inform decision-making about
enhancing the FASD system response. Iwi and Maaori providers are appropriately
placed to walk alongside whaanau Maaori and rangatahi living with FAsD and it must
be them to determine their role in the FAsD system response.””

Ms Goldsbury stated that Maaori deserve Maaori models for prevention,
assessment and diagnosis; Maaori models of care; and Maaori targeted resources
for understanding Fasp within te ao Maaori.”> Moreover, given that FASD is
over-represented in Maaori populations, engaging Maaori communities in open
conversation about FASD is imperative, considering the stigma associated with
prenatal alcohol exposure and rFasD.™

Dr Smith stressed the critical need to fund kaupapa Maaori services, which
hold expertise in whaanau ora, to effectively address the challenges of FAsp. Dr
Smith acknowledged that kaupapa Maaori services recognise FASD as an intergen-
erational issue. She noted that every whaanau in Aotearoa New Zealand carries an
intergenerational story with alcohol, and that meaningful change requires marae-
driven and whaanau-driven conversations."

Claimant witness Hayden Wano, Chief Executive of Tui Ora Limited (the largest
community-based health and social services provider in Taranaki) described how

111. Submission 3.3.111, p8
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15.4.1
a Whaanau Ora approach could be applied to FASD support services. Mr Wano
stated this would require:

Being flexible and meeting people where they are at (physically and figuratively).
Understanding that building whaanau trust can take time. Being prepared to walk
alongside whaanau for a long period. Teaching resiliency in the face of adversity
through te ao Maaori and building on whaanau beliefs. Learning and understand-
ing whaanau dynamics and what factors influence their potential to succeed. Taking
a mana enhancing approach and building on strengths (of individual and whaanau)
whilst supporting deficits."*

James Yallop, Director of Strategy and Innovation at Tuu Whakahii Waipiro,
provided evidence of the concept ‘Tukanga moo te Panoni, a Maaori Alcohol
Health Needs Assessment, which seeks to drive change and eliminate FASD.
The concept was developed in collaboration with the claimants and prioritises
‘maatauranga Maaori and the people’s stories, supported by quantitative data,
driven by Maaori communities . . . The strength of the concept is that each high
Maaori population rohe of Aotearoa will be systematically consulted with.™”

Clinical Associate Professor Mutch stated that FASD services require additional
funding to provide the mechanisms for consulting with Maaori and building co-
designed assessment programs and therapeutic and restorative services suitable
for their ‘whanaungatanga, whakapapa and local area."* In addition, she noted the
importance of funding for health providers who are proficient in assessing FAsD."

At the time she prepared her evidence, Dr McGinn noted that no funding had
been allocated to develop culturally appropriate models of FASD assessment or
support for Maaori, despite the necessary expertise being available. Moreover,
she was unaware of any Government funding directed towards Maaori services
to assist individuals or whaanau living with FAsD.”® Dr McGinn also criticised the
Crownss failure to consult with Maaori in the implementation of the FASD Action
Plan 2016-2019. Dr McGinn stated that through the 2016 FAsD Action Plan, the
Ministry of Health funded interventions that were not evidence-based, further-
more, ‘[t]he failure of the Ministry of Health to consult at all with Maaori or
individuals with FAsD and their whaanau about how funding should be allocated
is inexcusable.” In Dr McGinn’s opinion, because of this lack of consultation the
2016 FASD Action Plan failed to deliver its objective, which was to ‘create a more
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effective, equitable and collaborative approach to FAsD’
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As mentioned earlier, the report criticised the lack of progress the Crown has

made in implementing the 2016 FASD Action Plan. The report also recommended

a human rights and Te Tiriti o Waitangi/Treaty of Waitangi approach to protect

and promote the rights of individuals with FAsp and their whaanau. The report
stated:

Te Tiriti o Waitangi requires partnership decision-making, proactive support from
the government for rangatiratanga, alongside ensuring equity of outcomes for tangata
whenua. In our view, successive governments have failed to adequately honour com-
mitments to Maaori impacted by rasp.””

Moreover, a change is required to allow people with FasD and their whaanau to
meaningfully participate in decisions affecting them.”*

Claimant counsel filed the Litmus report Phase 2 Research to Inform the FASD
Action Plan”and referenced its findings in its closing submission. This report
outlined research conducted to inform the refreshed FAsD Action Plan, and
was released in March 2024. The report noted that whaanau Maaori interviewed
emphasised the need for culturally led and responsive FAsD-informed services.
Moreover, whaanau Maaori require strong cultural connectedness to ensure good
outcomes for those with an Fasp diagnosis, or suspected FasD.”* Feedback from
iwi and Maaori providers emphasised that they do not have a defined role in
the current FASD system response. The report noted that to better meet Tiriti/
Treaty obligations, more opportunities are needed to embed Maaori leadership
and whaanau voices in governance, to invest in Maaori providers to build FAsD
capability, and to actively engage iwi and Maaori providers to define their role in
shaping the system response."

15.4.2 The Crown’s position
In an updated statement of response to the claim filed in November 2021, the
Crown acknowledged that there are limited numbers of kaupapa Maaori based
public funded FasD services in New Zealand.”® Dr Jelleyman also acknowledged
the lack of data about FAsD. He noted that the Ministry of Health recognises the
need to ‘ensure kaupapa Maaori ways of responding to children with FAsp and
their whaanau are available, accessible, and mana enhancing.”

Mr Vardhan provided evidence on the Ministry of Health’s refresh of the rFasD
Action Plan and outlined the Ministry’s approach to engagement as ‘community-

driven and strengths based.”® Mr Vardhan confirmed that the Ministry had
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reached an agreement with Te Kaahui Taurikura Roopuu to support development
of a Maaori FASD work plan on actions to address FAsD for Maaori.”" The purpose
of the Maaori work plan is to provide a direction for policy makers and the Crown
on how to address the impacts of FASD on Maaori and their whaanau. It is also
intended to inform the Crown’s FAsSD refreshed Action Plan to be responsive to
Maaori needs and aspirations.”

During cross examination in Crown hearing week two, Mr Vardhan responded
to counsel questions about meeting the needs of Maaori and the community and
stated that, with the refresh of the FASD Action Plan,

we are ensuring that we meet our te Tiriti obligation right from the start. When we
talk about how it will ensure that it responds to Maaori, one of the important things
[that] comes in discussion is how you make sure . . . and create a mechanism that
Maaori are part of it, part of the solution, part of the decision-making at every level of
the process.”

Mr Vardhan further outlined mechanisms the Ministry of Health have estab-
lished, including the ‘FAsD Co-Ordination Group, which prioritises the FAsSD
work programme and the refresh of the FAsD Action Plan. Maaori with FAsD and
their whaanau are represented in the FAsp Co-Ordination Group.™*

In relation to engagement on the updated FasD Action Plan, Mr Vardhan stated
that the Ministry of Health commissioned five FASD organisations, including the
Maaori Fasp Coalition, ‘to engage with the community and come up with the
voices of the people, what they want from the . . . refreshed FAsD Action Plan’™

Mr Vardhan acknowledged that it will be a challenge for the Ministry of Health
to ensure that once Te Kaahui Taurikura Roopuu complete the Maaori FASD
work plan, the recommendations are honoured and acted on, and that Te Kaahui
Taurikura Roopuu is well resourced. Mr Vardhan stated that going forward, in
order to have an effective FASD Action plan for everyone, including for Maaori,
the Crown needs to ‘devolve decision-making and resources directly to the
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community.

15.4.3 Tribunal analysis

We are encouraged by the intentions of the Crown, particularly from the Ministry
of Health, to collaborate with Maaori to improve FASD responses for Maaori.
We commend both parties for undertaking the mediation process in good faith.
Throughout our inquiry, we were updated on the progress of the mediation
between the Crown and the Alcohol Healthcare Claim. The Crown and the claim-
ants have engaged to recognise widespread concerns regarding Fasp. While we
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are encouraged by the progress made, such as the establishment of Te Kaahui
Taurikura Roopuu, the Maaori Crown relationship in the FASD context is still in
its infancy.

We recognise this relationship as an opportunity for the Crown to work in
partnership with Maaori to deliver better outcomes for Maaori living with FASD.
Strengthening this relationship with cross-agency collaboration is a vital compo-
nent to ensure Maaori have a defined role in the system.

The Crown and Te Kaahui Taurikura Roopuu now face the critical challenge
of defining what genuine collaboration should look like. Government agencies,
including Crown witnesses, have verbally committed to ensuring Maaori leader-
ship and governance in addressing FAsD. We agree with the claimants that this
commitment must extend beyond simply offering Maaori a seat at the table. Mr
Vardhan acknowledged the difficulty for the Ministry of Health and other agen-
cies is to ensure that Te Kaahui Taurikura Roopuu is adequately resourced during
the development of the FAsD Maaori work plan, and that their recommendations
are respected and implemented.

We note that the refreshed Fasp Action Plan was updated in September 2025,
but, due to this occurring after the closing of submissions for our inquiry, we will
not analyse the substance of the refreshed Action Plan. However, we note that
the claimants filed a memorandum in March 2025 updating the Tribunal on the
progress of the refresh of the Action Plan.”

The claimants stated that a draft of the refreshed rFasp Action Plan was circu-
lated to the claimants for feedback in November 2024. The memorandum stated
Mr Ratu was ‘generally agreeable’ to the refreshed Action Plan, as it reflected the
spirit of partnership as expressed throughout the mediation process between the
Alcohol Healthcare Claim and the Crown.” However, following the claimant’s
tfeedback, he subsequently received a second draft Fasp Action Plan in March
2025. The claimants stated that the subsequent draft FAsD Action Plan ‘differs sig-
nificantly’ from the first draft and was in ‘stark contrast to the spirit of partnership
established during the mediation process with the Wai 2624 [Alcohol Healthcare]
claim, and the commitments made before the Waitangi Tribunal’®® Moreover, the
second draft FAsD Action Plan circulated to the claimant, in his opinion, deliber-
ately weakens the role of Maaori in addressing the Crown’s response to FASD. In
response to the second draft FAsD Action Plan, the claimants wrote to relevant
Crown agencies outlining his concerns. In the claimant’s opinion, ‘[t]he develop-
ments represent a significant and harmful reversal of the progress that was being
made as a result of the Wai 2624 [Alcohol Healthcare] claim, and constitute clear
breaches of the Crown’s obligations under Te Tiriti o Waitangi, to act in partner-
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ship with and in good faith towards Maaori.
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15.5 TRIBUNAL FINDINGS

The principle of active protection requires the Crown to ensure Maaori access to
health services, including culturally appropriate services, and places an obligation
on the Crown to address any inequities experienced by Maaori. The principle of
equity also requires that this access is fair and equitable. In the context of the pri-
mary care system, we noted in Hauora, citing the findings of The Napier Hospital
and Health Services Report, that ‘[t]he Treaty principles of equity and active pro-
tection therefore require the Crown to make every reasonable effort to eliminate
barriers to services that may contribute to inequitable health outcomes*

The Crown is required by the principle of active protection to ensure that
culturally appropriate health services are accessible. The evidence presented in
this inquiry demonstrates that notwithstanding an overall lack of FASD research
in Aotearoa, it is generally accepted that Maaori are disproportionately affected
by alcohol related harm, including Fasp. The claimant witnesses for the Alcohol
Healthcare Claim gave extensive evidence of the significant and ongoing lack of
support for people affected by rasp. Individuals with FAsD and their whaanau
continue to suffer considerable prejudice as services remain largely inaccessible.
While we are encouraged by the results of the mediation, undertaken by the par-
ties in good faith, current services and FAsD workforce capacity are not yet at a
level that would be widely judged adequate or sustainably guaranteed. We agree
with the claimants that more long-term funding is needed for prevention and
diagnostic services, FAsD education and workforce development, and community-
led supports, including culturally-appropriate services for Maaori. We therefore
found the Crown has not adequately provided accessible FASD prevention, diag-
nosis and support for Maaori, which constitutes a breach of the principles of active
protection and equity.

As we noted, the principle of equity requires that taangata whaikaha Maaori
have fair and equitable access to services. It is concerning that the call to the
Prime Minister in the Report of the Disability Rights Commissioner and Children’s
Commissioner to the Prime Minister: Fetal Alcohol Spectrum Disorder: A Call-to-
Action, has not resulted in significant changes to the eligibility for pss. While we
understand the review of eligibility has been paused, we endorse the words of Ms
Tesoriero, as Disability Commissioner, that there is ‘no defensible reason for FASD
exclusion’ to accessing Dss."** We did not receive evidence of any reason for the
exclusion of FASD from Dss access and we see no evidence for this distinction. We
therefore consider that the Crown has not addressed the exclusion of FASD in the
eligibility for access to Dss, constituting a serious breach of active protection and
equity.

The principle of equity requires the Crown to inform itself of inequity and
positively and protectively address it. While it is generally accepted that Maaori are
disproportionately affected by alcohol related harm, including FAsD, the evidence
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has highlighted apparent gaps in the Crown’s understanding of the prevalence of
Maaori with FasD. Therefore, the true extent of the inequity remains unknown.
These gaps have implications for the Crown’s ability to understand the needs of
those impacted by FAsD, so as to inform policy, and represent a further breach of
the principle of equity.

The Crown has a Tiriti/ Treaty-based obligation to consult and partner genu-
inely with Maaori in the design and provision of the disability system, including
the type of health and disability services delivered to them and their whaanau, and
disability-related policy, strategies and plans. The relationship between Maaori and
the Crown is characterised by the duty of good faith. Each Tiriti/ Treaty partner
must be conditioned by the other’s needs and the duties of mutual respect.” This
in turn involves the obligation to consult.** In Haumaru, we found the Crown’s
obligation to consult and partner with Maaori in policy development and imple-
mentation is especially relevant where Maaori expressly seek it, and where there
are disparities in outcomes."* As noted in chapter 9 on partnership mechanisms,
in the context of this inquiry, the Crown has a heightened Tiriti/ Treaty duty to
protect taangata whaikaha Maaori health and wellbeing and reduce adverse health
disparities with non-Maaori through the development and implementation of dis-
ability policy.

The Tribunal in Te Whanau o Waipareira Report said te Tiriti/the Treaty
relationship is a partnership where one party is not secondary to the other.
Furthermore, each party must respect the other’s authority.** In Hautupua, we
described te Tiriti/the Treaty relationship between Maaori and the Crown as
one of reciprocity and mutual benefit.'¥ In Hauora, we said, because the power
imbalance lay in the Crown’s favour, it is the Crown’s Tiriti/ Treaty responsibility to
ensure that Maaori are not disadvantaged in that partnership.'*’

The Crown has historically failed to partner with taangata whaikaha Maaori in
the design of rasD supports. In Ko Aotearoa Teenei, the Tribunal stated Maaori
should be actively involved in policy decision-making in matters affecting their
communities. In defining Tiriti/ Treaty standards for a partnership in the social
sector, the Tribunal stated the Crown should provide ‘logistical and financial
support’ and the Maaori Tiriti/Treaty partner ‘exercises decision-making
responsibility’* In Ko Aotearoa Teenei, the Tribunal stated formal partnership
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mechanisms were required for responsible power-sharing and made specific rec-
ommendations for partnership to be formalised in law and policy.”

As we stated in chapter 9 on partnership mechanism, it is untenable that the
Crown duty to partner with Maaori should depend so starkly on the good will
of Government officials. Further work is required within Whaikaha to ensure
Crown Tiriti/ Treaty obligations are met. We commend both the Crown and the
claimants for undertaking the mediation process in good faith. However, as noted
earlier, while the Crown and the claimants have engaged to recognise concerns
regarding FASD, the Maaori-Crown relationship in the FASD context is still in an
early stage of development. To bring visibility to the interests of Maaori with FAsD,
we reiterate the need to appropriately and adequately support taangata whaikaha
Maaori roopuu, including Te Kaahui Taurikura Roopuu, to be able to engage in
the development of FasD-related policy affecting Maaori. We therefore find, the
Crown has not adequately provided for Maaori to partner in the Crown’s current
response to FASD in breach of the principle of partnership.

150. Waitangi Tribunal, Ko Aotearoa Teenei, vol 2, pp706-713
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CHAPTER 16

SUMMARY OF FINDINGS AND RECOMMENDATIONS

In this report, we have assessed, from a Tiriti/ Treaty perspective, the State disabil-
ity system in place at the time of our inquiry." In doing so, we considered whether
the current approaches to disability support are compliant with te Tiriti/ the Treaty.
We then examined data collected by the Crown on taangata whaikaha Maaori,
as well as the Crown’s definition of disability. Next, we assessed funding-related
barriers facing taangata whaikaha Maaori seeking disability supports, to consider
whether current funding arrangements are Tiriti/ Treaty compliant. We proceeded
to evaluate the underlying barriers to Dss that contribute to an acknowledged
disparity in access and greater proportion of unmet needs for taangata whaikaha
Maaori in comparison with the non-Maaori disabled population. We also con-
sidered whether the Crown has taken sufficient actions to identify and address
these barriers. Next, we examined taangata whaikaha Maaori involvement in the
design of the disability system, including how taangata whaikaha Maaori are rep-
resented at the decision-making level. A consideration of whether the training and
professional development of the disability workforce is Tiriti/ Treaty compliant
followed, as well as an examination of the Crown’s accountability mechanisms. We
also addressed claims related to the aAcc scheme and claims from specific roopuu,
including Taangata Turi, Kaapoo Maaori and FASD.

In this chapter, we recap the Tiriti/ Treaty findings made in chapters 5 to 15,
before presenting our recommendations to the Crown. We note that no findings of
Tiriti/ Treaty breach have been made in relation to Acc.

16.1 FINDINGS

16.1.1 Approaches to disability

The Crown has failed to meaningfully incorporate Maaori disability approaches
within the disability system. In designing the disability system, the Crown has
assumed full responsibility and has positioned itself as the dominant Tiriti/ Treaty
partner. Accordingly, the Crown bears a clear obligation to ensure that the disabil-
ity system, including the development and provision of supports, takes account
of the perspectives and specific needs of taangata whaikaha Maaori, including

1. Our hearings began in March 2022 and ended in December 2024. We note the experiences of
some claimants date back further than 2022, but our focus is mainly on the system in place at the
close of hearings in December 2024.
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partnering with Maaori to incorporate Maaori disability approaches. In sum,
we found that the Crown does not meaningfully incorporate Maaori disability
approaches within the disability system and the current disability system does not
adequately provide for tino rangatiratanga and mana motuhake of taangata whai-
kaha Maaori, in breach of the principles of partnership and tino rangatiratanga.

16.1.2 Data, research and monitoring

The parties in this inquiry, including the Crown, acknowledged a higher propor-
tion of unmet need among taangata whaikaha Maaori. They also agreed that
taangata whaikaha Maaori are frequently marginalised and are particularly disen-
franchised within the State health and disability system, and within wider society.

We also found that the Crown, despite this general understanding of inequity,

had failed to adequately inform itself of how the disability system is performing.
Moreover, we observed that the Crown has not implemented nationally consistent
data standards for Crown agencies, which means that taangata whaikaha Maaori
health outcomes are not systematically and separately measured and reported
on. Additionally, the Crown does not consistently use a definition and model of
disability when collecting information about taangata whaikaha Maaori that rec-
ognises and provides for a te a0 Maaori view of disability. In sum, we found:

» The Crowns collection of taangata whaikaha Maaori data is insufficient and
does not fully capture an accurate picture of disability in Aotearoa New
Zealand, in breach of the principles of active protection and equity.

» The Crown’s collection of taangata whaikaha Maaori data does not inform
the Crown of how the disability system is performing in relation to taan-
gata whaikaha Maaori health outcomes, as acknowledged by the Crown, in
breach of the principles of active protection and equity.

» The Crown does not adequately fund and support research about taan-
gata whaikaha Maaori and the operation of the disability framework and,
even when research exists, the Crown does not adequately incorporate the
research into its data collection processes, in breach of the principles of
active protection, equity and partnership.

» The Crown is unable to monitor access needs of taangata whaikaha Maaori,
which limits the Crown’s ability to effectively design, budget, plan and mon-
itor services for taangata whaikaha Maaori that meet their needs, in breach
of the principles of active protection, equity and partnership.

16.1.3 Funding
Taangata whaikaha Maaori and their whaanau face many funding-related bar-
riers, affecting their ability to receive timely, quality and sustainable services of
their choosing. A case in point is kaupapa Maaori providers, who do not receive
sufficient funding or support to deliver culturally appropriate services that meet
the needs of taangata whaikaha Maaori. Funding processes and structures, which
are experienced as barriers, further contribute to inequitable health outcomes. In
sum, we found:

» The Crown does not adequately fund kaupapa Maaori health and disability
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providers to sustainably deliver culturally appropriate services and care to
taangata whaikaha Maaori, which impedes their ability to receive culturally
appropriate care and have their needs met, in breach of the principles of
active protection and options.

The Crown has not established adequate contracts with kaupapa Maaori
providers to enable them to meet the needs of taangata whaikaha Maaori
(including cultural needs), which reduces the options available and com-
promises the quality of care delivered to taangata whaikaha Maaori, in
breach of the principles of active protection and options.

The Crown does not provide sufficient funding directly to taangata whai-
kaha Maaori for them to sustainably access services, receive care and
address their needs, particularly for transport, in breach of the principles of
active protection and options.

The Crown has not adequately addressed the barriers that make it difficult
for taangata whaikaha Maaori to easily access funding (particularly require-
ments to pay costs upfront), which causes them to miss out on funding they
are entitled to and to experience delays and administrative burdens when
seeking funding, together limiting their ability to access services, in breach
of the principles of active protection and equity.

The Crown has made a genuine effort to improve flexibility in the way fund-
ing supports are used, but taangata whaikaha Maaori are still restricted
in how they can use their funded supports, in breach of the principle of
options.

16.1.4 Service barriers and availability

Taangata whaikaha Maaori and their whaanau are also disadvantaged by the
fragmented network of disability services, noted earlier, as well as racism and
discrimination. Such access barriers are exacerbated for Maaori who live in rural
areas, where scarcity of services often leads to further barriers, such as long travel
distances and higher associated costs. In sum, we found:

>

The disability services provided by the Crown do not adequately meet the
needs of taangata whaikaha Maaori, leading to inequitable access and a
higher proportion of unmet need among taangata whaikaha Maaori. The
Crown has not adequately addressed the barriers taangata whaikaha Maaori
face in trying to access Dss, in breach of the principles of equity, active pro-
tection, options and partnership.

The Crown does not adequately support the growth of kaupapa Maaori
disability providers to sustainably deliver services and care to taangata
whaikaha Maaori. This significantly restricts the ability of taangata whai-
kaha Maaori to access culturally appropriate care that meets their needs, in
breach of the principles of active protection and options.

Taangata whaikaha Maaori living in rural areas face disproportionately high
barriers to accessing services. A shortfall in the availability of local health
and disability providers leads to numerous negative consequences on taan-
gata whaikaha Maaori, which exacerbates already existing inequities. The
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16.1.5
Crown has not ensured equitable service provision to rural taangata whai-
kaha Maaori, in breach of the principles of active protection and equity.

16.1.5 Partnership mechanisms

The Crown has not managed or directed the disability system in a way that ade-
quately supports and resources taangata whaikaha Maaori to be a formal part of
the design of the system, including how taangata whaikaha Maaori are represented
at the decision-making level and provide for their own wellbeing. Moreover,
the Crown does not support kaupapa Maaori services to deliver pss and care to
taangata whaikaha Maaori. These failures prejudicially affect the ability of taangata
whaikaha Maaori to sustain their hauora. In sum, we found that the Crown does
not adequately provide for taangata whaikaha Maaori to be a formal part of the
design of the disability system, nor for taangata whaikaha Maaori to be part of
decision-making in the disability system generally, and particularly in governance
structures and associated decision-making and advisory boards, in breach of the
principle of partnership.

16.1.6 Disability workforce, training and employment

Maaori and taangata whaikaha Maaori are under-represented in the health and
disability workforce, which affects the care received by taangata whaikaha Maaori
and the cultural competency of services. The Crown’s delivery of training and
professional development does not ensure disability staft are culturally competent,
and has resulted in too many instances of taangata whaikaha Maaori receiving
poor quality and culturally unsafe care. In sum, we found:

» The Crown has not adequately addressed Maaori and taangata whaikaha
Maaori under-representation in the health and disability workforce, which
affects the care received by taangata whaikaha Maaori and the cultural com-
petency of services, in breach of the principles of partnership and equity.

» The Crowns delivery of training and professional development does not
ensure disability staff are appropriately competent and has resulted in taan-
gata whaikaha Maaori receiving poor quality and culturally unsafe care, in
breach of the principles of active protection and equity.

» Taangata whaikaha Maaori receive fewer employment opportunities com-
pared to non-Maaori disabled people, negatively affecting their health and
wellbeing, and the Crown has not adequately addressed these barriers in
breach of the principle of equity.

16.1.7 Accountability mechanisms

Maaori and taangata whaikaha Maaori are at present unable to independently and
formally scrutinise the performance of the Crown’s policy settings for Dss or its
compliance with te Tiriti/the Treaty. In sum, we found that the Crown does not
implement adequate accountability mechanisms and independent scrutiny by
Maaori to ensure compliance with te Tiriti/ the Treaty, in breach of the principles
of active protection, equity and good governance.
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16.1.8 Kaapoo Maaori
The Crown does not sufficiently address barriers which impact on the health
outcomes of Kaapoo Maaori. This is inconsistent with the Crown’s duties of active
protection and equity under te Tiriti/the Treaty. With reference to previous find-
ings regarding Kaupapa Maaori providers, we reiterate:

» The Crown does not adequately fund kaupapa Maaori health and disability
providers including Kaapoo Maaori Aotearoa to sustainably deliver cultur-
ally appropriate services and care to Kaapoo Maaori. This failure impedes
the ability of Kaapoo Maaori to receive culturally appropriate care and have
their needs met, in breach of the principles of active protection and options.

» The Crown has not established adequate contracts with kaupapa Maaori
providers including Kaapoo Maaori Aotearoa to enable them to meet the
needs of Kaapoo Maaori (including cultural needs), which reduces the
options available and compromises the quality of care delivered to Kaapoo
Maaori, in breach of the principles of active protection and options.

We also find in respect of the Kaapoo Maaori Claim that the Crown has not
adequately addressed current disability system settings which remain largely
Crown-designed and oriented around individualised models of support, prevent-
ing Kaapoo Maaori from exercising collective decision-making and providing
culturally grounded approaches to disability, in breach of the principle of tino
rangatiratanga.

16.1.9 Taangata Turi

Maaori experience disproportionate rates of hearing loss compared to non-
Maaori. Taangata Turi are not adequately represented in leadership positions
across the health and disability system, and therefore, have inadequate influence
over policy affecting them. Moreover, the NzsL Act does not recognise Taangata
Turi as a distinct linguistic and cultural community. In sum, we found:

» The Crown has not addressed longstanding inequities in the prevalence
of Maaori hearing loss and inequities in health outcomes, in breach of the
principles of active protection and equity.

» The Crown has not adequately supported the development of culturally-
responsive services for Taangata Turi, in breach of the principle of active
protection.

» The Crown’s monitoring and collection of data leaves significant gaps in its
understanding of the needs of the Taangata Turi community, in breach of
the principle of equity.

» The Crown has not adequately addressed the critical gaps in the provision of
NZSL interpreters, including Deaf relay interpreters, for Taangata Turi when
accessing healthcare, in breach of the principle of active protection.

» The Crown has not adequately supported access to trilingual interpreters
and ring-fenced funding to ensure Taangata Turi can book a NzsL inter-
preter for the duration of their participation at tangihanga, in breach of the
principle of options.
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» The Crown has not adequately provided for Taangata Turi leadership in the
health and disability system, in beach of the principle of partnership.
» The Crown did not consult Taangata Turi on its decision to halt NzsL Act
reforms, in breach of the principle of partnership.
» The NzsL Act fails to recognise Taangata Turi as a distinct linguistic and
cultural community, in breach of the principle of partnership.

16.1.10 FASD
Maaori are disproportionately affected by alcohol related harm, including FAsD.
The inaccessibility of services further means that individuals with FAsD and their
whaanau suffer considerable prejudice. We have noted the encouraging results of
the mediation between the parties. However, we remain apprehensive as current
services and FASD workforce capacity are not yet at a level that would be widely
judged adequate or sustainably guaranteed. In sum, we found:
» The Crown has not adequately provided accessible FAsD prevention, diag-
nosis and support for Maaori, nor has the Crown addressed the exclusion of
FASD in the eligibility for access to Dss, in breach of the principles of active
protection and equity.
» The Crown’s collection of data leaves gaps in its understanding of the preva-
lence of Maaori with FAsD, in breach of the principle of equity.
» The Crown has not adequately provided for Maaori to partner in the
Crown’s current response to FASD, in breach of the principle of partnership.

16.2 RECOMMENDATIONS

Having conducted our analysis and delivered our findings, we turn to our recom-
mendations. These recommendations are to address prejudice we have established
taangata whaikaha Maaori are suffering as a result of the Crown’s Tiriti/ Treaty
breaches and to prevent others from being similarly prejudiced in the future. We
have exercised caution in making these recommendations and acknowledge that
our expertise is the Maaori-Crown Tiriti/ Treaty relationship. With this in mind,
we begin with an overarching recommendation applying to the system settings
that make up the disability system. We then include several more detailed recom-
mendations to provide direction to the Crown on how it should fulfil its obliga-
tions. In making our recommendations, we were assisted by the recommendations
sought by the parties.

16.2.1 Overarching recommendations on disability system settings
In chapter 9, we found that taangata whaikaha Maaori do not have an adequate
role in the design of the disability system, including the formulation of disability-
related policy, strategies and plans, and more recently, changes to the disability
system. Taangata whaikaha Maaori are also currently unable to be part of decision-
making in the disability system generally, and are particularly underrepresented in
governance structures and associated decision-making and advisory boards.
Throughout this inquiry, we have heard from claimants who have described the
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prejudice they have suffered due to the Crown’s failure to give effect to the Tiriti/
Treaty partnership. Taangata whaikaha Maaori are not as a matter of course able
to participate in policy, strategy and legislative development processes, neither are
their opportunities to participate guaranteed. In practical terms, this results in the
exclusion of taangata whaikaha Maaori from system-level decision-making and
taangata whaikaha Maaori effectively being made invisible by the Crown within
the system that should enable them to be heard. Moreover, the lack of substantial
input from taangata whaikaha Maaori into disability system settings has negatively
affected the services available to taangata whaikaha Maaori.

Throughout our inquiry, the Crown has presented evidence of its engagement
with taangata whaikaha Maaori to transform the disability system and improve
outcomes for taangata whaikaha Maaori. We particularly commend Whaikaha
on its intention to confirm and strengthen partnership arrangements with
taangata whaikaha Maaori, and its willingness to determine the relevant tikanga
and method for such engagement. Crown evidence also notes the discussions
Whaikaha officials have held with taangata whaikaha Maaori organisations about
how best to continue and strengthen their relationship.

Crown witnesses indicated to us some of the limitations of the system, includ-
ing that the entire system suffers resource constraints, which has greater impacts
on Maaori. We do not underestimate the complexity of the State disability system
settings and recognise that our recommendations sit within this complex system.
We also do not consider it is our place to tell the Crown how to organise under
such constraints. Nevertheless, the Crown has a Tiriti/ Treaty-based obligation to
partner genuinely with taangata whaikaha Maaori in the design and provision of
the disability system, including the type of health and disability services delivered
to them and their whaanau, and disability-related policy, strategies and plans.

As we have said previously, our expertise lies in the Maaori-Crown Tiriti/
Treaty relationship. We encourage a Tiriti/ Treaty-based partnership that empow-
ers taangata whaijkaha Maaori to be actively involved in policy decision-making in
matters affecting them. We endorse a partnership in which sustainable mechan-
isms to ensure taangata whaikaha Maaori input are established and monitored.
We therefore enjoin the Crown to support Whaikaha to strengthen its partnership
arrangements to further develop both the representation and voice of taangata
whaikaha Maaori. This would include formally entrenching taangata whaikaha
Maaori representation in decision-making.

We further endorse the Crown to work with taangata whaikaha Maaori to
develop pathways and mechanisms for co-governance and co-management.
We stress that the establishment of viable partnership models between taangata
whaikaha Maaori and the Crown need to be formulated with taangata whaikaha
Maaori, and these provisions need to be formalised in relevant disability-related
law, policy, strategies and plans. We are cautious to not prescribe how this partner-
ship arrangement should be implemented.

Our first overall recommendation, therefore, is for the establishment of viable
partnership models between taangata whaikaha Maaori and the Crown. This process
must be co-designed with taangata whaikaha Maaori.
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Our recommendation mentions taangata whaikaha Maaori broadly, but the
Crown and the representatives of the claimants in this inquiry could begin the
first steps of designing a Tiriti/ Treaty compliant partnership mechanism. Our rea-
soning mirrors our recommendation in Hauora that the process must start with
someone, somewhere.

Furthermore, we reiterate our observation in Hauora that the demand for
structures and services that are ‘by Maaori, for Maaori’ across all sectors of social
service design and delivery is a reality that successive governments will face. That
demand will not diminish but will only increase in the coming years. The Tribunal
has made clear in previous reports that partnership, particularly in social service
design and delivery, is not only necessary to uphold the Tiriti/ Treaty relationship
but also vital in improving Maaori socio-economic status.

It is also vital that these partnership mechanisms contain provisions for inde-
pendent monitoring to hold the system to account. In chapter 11, we discussed
accountability mechanisms to ensure the Crown complies with its commitments
regarding the implementation of the disability system. The evidence confirmed
to us that the Crown does not implement adequate accountability mechanisms
and does not ensure independent scrutiny by Maaori to ensure compliance with
te Tiriti/the Treaty. Strong accountability mechanisms and robust, public measur-
ing and reporting are key to the Tiriti/ Treaty-compliance of the disability system
framework. We found the lack of these mechanisms and measures to be in breach
of the principles of active protection, equity and good governance.

Thus, our second overall key recommendation for the Crown is to honour the
Tiriti/ Treaty principles of partnership and tino rangatiratanga by providing for
taangata whaikaha Maaori to participate in the design and delivery of the disability
system. We also make a third overall key recommendation to the Crown, which is
to ensure appropriate replacements for the monitoring role Te Aka Whai Ora had
under the Pae Ora (Healthy Futures) Act 2022 to ensure the health and disability
system (including the health services provided through prisons) improves Maaori
health outcomes, including for taangata whaikaha Maaori.

16.2.2 Specific recommendations

Alongside recommendations for the overarching system, we make specific
recommendations for areas within the current framework. We made the above
overarching recommendations based on the assumption that by addressing the
wider system, this will have a flow-on effect and improve many aspects of the
disability system. We make specific reccommendations below to draw attention to
discrete areas of the system that need improvement and may not be captured by
the generic recommendations.

(1) Data
In chapter 6 we found the Crown’s collection of data and associated monitoring
have significant gaps that undermine its ability to enhance outcomes for taangata
whaikaha Maaori.

We observe that there is a strong distrust of the data system, relating to both
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what data is collected and how it is used by the Crown. It is critical that consist-
ent and reliable data is collected to address this distrust and to ensure the Crown
is informed of outcomes for taangata whaikaha Maaori. Data is also critical for
evidence-based policy and decision-making. There are opportunities to improve
data quality, including by aggregating the data collected by service providers as
part of their contractual requirements.

The Crown has not implemented nationally consistent data standards and
does not always separately collect data on taangata whaikaha Maaori. There is
not enough regular survey data, and discrepancies in the questions posed make
comparison across surveys and over time difficult. While Whaikaha is shifting its
focus towards administrative data, survey data is still useful and enables taangata
whaikaha Maaori to share their experiences. It is important that improvements to
both surveys and administrative data continue, and that these improvements do
not happen in isolation from taangata whaikaha Maaori. Data measures should be
developed in partnership with taangata whaikaha Maaori, as captured by our key
overarching recommendation.

We previously made recommendations in Hauora and Haumaru on data.” Here,
we reiterate these recommendations, because they are relevant to taangata whai-
kaha Maaori. We recommend that the Crown:

» Collect robust quantitative and qualitative data and information relevant to
the health outcomes of taangata whaikaha Maaori. This data and informa-
tion should be made public and be easily understandable and accessible.

» Ensure that measures relevant to taangata whaikaha Maaori health out-
comes are reported on separately. These measures and the reporting against
them should be made public and be easily understandable and accessible.

We further offer suggestions we consider appropriate to improve data on the
disability system. We recommend that the Crown:

» Develop a regular cycle of surveys to accurately understand health out-
comes of taangata whaikaha Maaori and improve consistency across survey
questions to allow for comparisons between taangata whaikaha Maaori and
non-Maaori disabled people over time and that these surveys link to admin-
istrative data.

» Develop a national disability data framework to consistently capture disabil-
ity status for Maaori and ensure nationally consistent measures for the col-
lection and reporting of disaggregated data.

» Progress the Patient Profile National Health Index (PPNHI) project in part-
nership with taangata whaikaha Maaori to identify all disabled people and
their access needs in health datasets and address the significant lack of
person-level data on disabled people and taangata whaikaha Maaori across
Government agencies.

2. See Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes
Kaupapa Inquiry (Lower Hutt: Legislation Direct, 2023), pp167-168; Waitangi Tribunal, Haumaru:
The covip-19 Priority Report (Lower Hutt: Legislation Direct, 2023), pp 111-112
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» Augment or supplement the Washington Group Short Set (wGss) questions
so they are validated for taangata whaikaha Maaori experience of disability
and reflect how taangata whaikaha Maaori choose to identity.

» Commit to funding research into te ao Maaori perspectives of disability and
ensure taangata whaikaha Maaori and whaanau are at the centre of research
design and interpretation.

» Include in its contracts with service providers a requirement that the service
provider supply the Crown with data relating to the effectiveness of the ser-
vice generally and particularly for taangata whaikaha Maaori.

(2) Funding and service availability

In chapter 7 we found that taangata whaikaha Maaori face barriers when seeking
funding and that kaupapa Maaori providers are not adequately funded to provide
culturally appropriate care, in breach of te Tiriti/ the Treaty.

Rurality presents difficulty, particularly for Maaori, with many of the kaupapa
Maaori providers reporting that they do not receive adequate funding to deliver
culturally appropriate care and services to taangata whaikaha Maaori located
rurally. In chapter 8 we found that taangata whaikaha Maaori living in rural areas
face disproportionately high barriers to accessing services. A shortfall in the
availability of local health and disability providers leads to numerous negative
consequences for taangata whaikaha Maaori, which exacerbate already existing
inequities. The Crown has not ensured equitable service provision to rural taan-
gata whaikaha Maaori, in breach of the principle of equity.

Present funding settings do not adequately account for this rurality, especially
travel supports. The funding available impacts the services received by taangata
whaikaha Maaori and if these services are not funded adequately, their needs will
be unmet, or they will need to seek care elsewhere. As with the overarching recom-
mendations, we are careful not to be too restrictive or precise in how the Crown
undertakes its funding decisions, noting that this often requires striking a careful
and challenging balance between competing needs and priorities. Nevertheless,
the current funding framework does not adequately take into account key factors
that are relevant to the needs of taangata whaikaha Maaori, which negatively
impacts the care and services they receive.

Therefore, we recommend that the Crown ensure that the funding directly
available to and received by taangata whaikaha Maaori take proper account of fac-
tors of deprivation, access, rurality and cultural care needs, with a view of improv-
ing the access and availability of disability services, especially in rural areas.

(3) Accountability mechanisms
In chapter 11, we found that the Crown does not have adequate accountability
mechanisms in place to ensure compliance with te Tiriti/the Treaty, nor is te
Tiriti/the Treaty adequately included in plans and strategies which facilitate
accountability. Maaori are also unable to independently scrutinise the disability
system, in breach of te Tiriti/the Treaty.

Moreover, in chapter 10 we found the Crowns delivery of training and
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professional development has failed to ensure disability staff are appropriately
competent, which has resulted in taangata whaikaha Maaori receiving poor qual-
ity and culturally unsafe care, in breach of the principles of active protection and
equity.

As we noted above, it is critical that there are mechanisms in place to hold the
Crown to account. In addition to our overarching recommendations, we also
recommend that the Crown:

» Commit to reviewing and strengthening the monitoring of Government-
delivered and contracted services to ensure equitable access for taangata
whaikaha Maaori.

» Empower monitoring agencies to publicly report on progress in reducing
the health inequities observed for taangata whaikaha Maaori compared to
non-Maaori disabled.

» Include reference to te Tiriti o Waitangi/the Treaty of Waitangi and its prin-
ciples in contracting documents providing services to taangata whaikaha
Maaori, and also include a commitment to achieving equitable health out-
comes for taangata whaijkaha Maaori.

» Strengthen performance monitoring and accountability of cultural safety in
the disability system to ensure services for taangata whaikaha Maaori in the
disability system are culturally competent and safe.

(4) Kaapoo Maaori

In chapters 13 to 15, we discussed claims relating to three specific roopuu: Kaapoo
Maaori, Taangata Turi and Fasp. While these roopuu are taangata whaikaha
Maaori, their disabilities and identity present unique challenges, which differ to
those faced by taangata whaikaha Maaori generally. We consider that issues facing
these roopuu will be predominantly addressed by the overarching recommenda-
tions, particularly by hardwiring partnership within the system. We note that this
partnership should include partnering with members of these specific roopuu
alongside taangata whaikaha Maaori more generally.

For Kaapoo Maaori, we considered the disability system as it relates to Kaapoo
Maaori and their needs, alongside the role of Kaapoo Maaori Aotearoa. We found
that Kaapoo Maaori Aotearoa, as with other kaupapa Maaori providers, are not
adequately funded to provide culturally appropriate services and that the disabil-
ity system is primarily focused on individualised models of support, preventing
Kaapoo Maaori exercising collective decision-making and receiving whaanau-
centred care.

A specific recommendation is needed for Kaapoo Maaori. During the inquiry
we heard that Kaapoo Maaori continue to be disconnected from their culture and
language because of the lack of cultural understanding within Paakehaa services.
This is compounded by the individualised model of care designed by the Crown.

Therefore, we recommend that the Crown recognise and effectively partner with
Kaapoo Maaori Aotearoa to ensure Kaapoo Maaori interests are recognised at a
national level. Furthermore, the Crown must adequately support the infrastruc-
ture development of Kaapoo Maaori Aotearoa to ensure sustainable partnership.
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(5) Taangata Turi

For Taangata Turi, we found that Taangata Turi are over-represented in the deaf
population and experience inequitable health outcomes compared to their non-
Maaori counterparts and that the Crown has not taken adequate steps to address
these inequities, such as developing culturally responsive services and Taangata
Turi leadership. We also found that the Crown has not taken adequate steps to
increase the number of trilingual interpreters, nor did it consult Tangata Turi on
the decision to halt NzsL Act reforms. We also found that the Act does not refer-
ence their distinct identity.

Specific recommendations are also needed to remedy specific prejudice to

Taangata Turi. Accordingly, we recommend that the Crown:

» Engage with Taangata Turi to explore establishing a nationally accessible tri-
lingual interpreter training programme to enable students to learn te reo
Maaori and NzsL simultaneously or, for aakonga already fluent in te reo
Maaori, to learn NzsL interpreting in a Maaori environment.

Provide funding to support their effective participation at tangihanga.
Commission research and engage with Taangata Turi to understand the
causes of the apparently low uptake of Deaf services by Maaori.

» Engage with Taangata Turi to develop and fund more culturally responsive
Deaf services.

» Consider amending the NzsL Act to reflect Taangata Turi as a culturally and
linguistically distinct group.

(6) FAsD

Although the evidence presented demonstrated that, notwithstanding an overall
lack of Aotearoa FASD research, it is generally accepted that Maaori are dispropor-
tionately affected by alcohol related harm, including FAsp. We found a significant
lack of access to disability services for people affected by rasp and we did not
receive evidence of any reason for their exclusion.

The claimant witnesses for the Alcohol Healthcare Claim gave extensive evi-
dence of the significant and ongoing lack of access to support for people affected
by FasD. Therefore, we recommend that the Crown:

» Support and resource a targeted and coordinated prevalence study to under-

stand the true incidence of FAsD among Maaori.

» Review its eligibility criteria for Dss to address the inequitable access to Dss

for Maaori with FASD.

» Engage with Maaori with FAsD to develop FAsD-informed, community-led

service prevention, diagnosis and support services that incorporate te ao
Maaori perspectives and worldviews.
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APPENDIX I

PROCEDURAL HISTORY

THE COMMENCEMENT OF THE HEALTH INQUIRY

On 1 April 2015, the Waitangi Tribunal announced its kaupapa inquiry programme
to hear nationally significant claims affecting Maaori as a whole or a section of
Maaori in similar ways.'

On 30 November 2016, Tribunal Chairperson Chief Judge Wilson Isaac sig-
nalled the commencement of the health inquiry and appointed Judge Stephen
Clark as the presiding officer.” He identified 100 claims that raised health issues,
including grievances concerning the primary healthcare framework and the dis-
parities in health outcomes for Maaori.’

On 15 March 2017, Chief Judge Isaac appointed Dr Angela Ballara, Miriama
Evans, Professor Tom Roa and Tania Simpson to the health inquiry panel.* Ms
Evans resigned from office and Chief Judge Isaac appointed Professor Linda
Tuhiwai Smith as a replacement panel member in September 2017’ Dr Ballara
passed away in 2021. Acting Chairperson Judge Sarah Reeves appointed Professor
Susy Frankel as a replacement panel member in August 2023.°

In July 2020, Judge Clark resigned from his position as presiding officer of
the health inquiry to take up a position in the District Court. Chief Judge Isaac
appointed Judge Damian Stone as the replacement presiding officer on 13 October
2020.” Professor Frankel resigned as a Tribunal member on 15 September 2025 but
completed these proceedings per clause 1 of schedule 2 to the Treaty of Waitangi
Act 1975.

A STAGED APPROACH TO HEARING HEALTH-RELATED CLAIMS

On 11 and 12 May 2017, Judge Clark held a judicial conference at Pipitea Marae
in Wellington for parties to discuss how the Tribunal should approach the health
. . 8 . . . . . . . .

inquiry process.” The Tribunal invited parties to consider the inquiry design, scope,

1. Chief Judge Wilson Isaac, memorandum concerning the Kaupapa Inquiry Programme, 1 April
2015, p3
2. Memorandum 2.5.1, p2
. Ibid, p4
. Memorandum 2.5.4, p2
. Memorandum 2.5.12, p2
. Memorandum 2.6.138, p2
. Memorandum 2.6.32, pp2, 9
. Memorandum 2.5.6, p2
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priorities and approaches, and it received 16 submissions between September and
November 2017.°

On 8 December 2017, Judge Clark announced that the health inquiry would
be organised into stages.”” He confirmed the first stage would inquire into the
system issues of the primary healthcare framework and assess its Tiriti/ Treaty-
compliance.” The second stage would address nationally significant system issues,
and the third stage would address remaining issues of national significance,
including historical claims.”

STAGE ONE OF THE HEALTH INQUIRY

For stage one, the Tribunal decided to hear the claims of the Maaori Primary
Health Organisations and Providers (Wai 1315) and National Hauora Coalition
(Wai 2687). Judge Clark noted these two claims were appropriate for stage one
because they focused on a discrete but significant part of the health system."”

On 1 July 2019, the Tribunal released a pre-publication version of its interim
report Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa
Inquiry (Hauora)." One of the interim recommendations in the Hauora report
was that the Crown and representatives of the claimants explore the possibility of
establishing a stand-alone Maaori health authority.” In April 2021, the Government
announced its decision to establish a Maaori Health Authority."

The final version was released on 19 October 2021, again in pre-publication, fol-
lowing a two-year period in which parties reported back to the Tribunal regarding
progress on the implementation of its interim recommendations. The release of the
final Hauora report in 2021, with the Tribunal’s final recommendations, brought
stage one to a close (the Hauora report is discussed in more detail in appendix 11).

In May 2024, a priority inquiry was granted into claims concerning the Crown’s
disestablishment of Te Aka Whai Ora (the Maaori Health Authority).” It addressed
claims concerning the process that the Crown followed to disestablish Te Aka
Whai Ora, as well as the impacts of that decision. On Friday 29 November 2024,
the Tribunal released Hautupua: Te Aka Whai Ora (Maaori Health Authority)
Priority Report, Part 1 (Hautupua).”®

9. Memorandum 2.5.8, p3; memo 2.5.17, p2

10. Memorandum 2.5.17, p3

11. Ibid

12. Ibid

13. Ibid

14. Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa
Inquiry - Pre-publication Version (Wellington: Waitangi Tribunal, 2019)

15. Ibid, ppv, 164-166

16. Ibid, pp173, 176

17. Memorandum 2.6.171, p5

18. Waitangi Tribunal, Hautupua: Te Aka Whai Ora (Maaori Health Authority) Priority Report,
Part 1 - Pre-publication Version (Wellington: Waitangi Tribunal, 2024)
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DESIGNING THE INQUIRY PROCESS FOR STAGE Two
In December 2017, Judge Clark asked the parties to file a joint submission on an
agreed list of priority issues for the Tribunal to consider for stage two. He also
provided a list of three potential priority issues to help the parties design that stage
of the inquiry process, these included: Maaori mental health issues (including
suicide and self-harm), issues relating to Maaori living with disabilities and issues
of alcohol and substance abuse.”

After a national hui on 3 May 2018, Te Mata Law filed a joint memorandum
outlining broad consensus amongst claimants that an inquiry into disability issues
should occur as a priority.” It was generally agreed that stage two should inquire
into issues of mental health and alcohol abuse. However, claimants were unclear
what order the issues should be dealt with, given the Government’s Mental Health
and Addictions Inquiry had been launched in January that same year.” Claimant
counsel proposed that stage two should continue to examine primary healthcare
matters not heard in stage one, including system issues, legislation and policy.”
After a judicial conference on 11 June 2018, Kahui Legal proposed that stage two
commence with additional foundational issues in primary healthcare, including
system issues not heard in stage one.”

The Tribunal disagreed with claimant counsel’s proposal and, on 28 June 2018,
confirmed the priority issues for stage two would be mental health issues (includ-
ing suicide and self-harm); issues relating to Maaori with disabilities; and issues
relating to alcohol and substance abuse.™

THE PRIORITISATION OF DISABILITY

At a judicial conference on 9 October 2019, the Tribunal heard oral submissions
on how it should organise the three priority issues for stage two of the inquiry.”
The submissions largely fell into three categories:

» the three priority areas should be heard and reported on separately and
sequentially;

> Maaori with lived experience of disabilities should be heard (and possibly
reported on) first, followed by a joint inquiry into mental health (including sui-
cide and self-harm) and issues of alcohol, tobacco and substance abuse; and

» mental health, and issues of alcohol, tobacco and substance abuse for Maaori
should be heard (and possibly reported on) together first, followed by Maaori
with lived experience of disabilities.”

19. Memorandum 2.5.17, pp 4-5

20. Memorandum 3.1.164, pp 2-4; memo 2.5.28, p2

21. Memorandum 3.1.164, p3; see also doc 6.2.2

22. Memorandum 3.1.164, pp 3—4

23. Memorandum 2.5.28, p2; memo 3.1.183; memo 3.1.183(a)
24. Memorandum 2.5.29, pp2-3

25. Memorandum 2.6.17, p2

26. Ibid, p3
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As the parties were not able to reach a consensus about the ordering of priority
issues, on 18 October 2019 the Tribunal made a determination to hear all claims
regarding disability as the first phase of stage two of the health inquiry.” This was
based on the following factors:

» The submission, acknowledged by many, that those with lived experience of dis-
abilities are frequently marginalised and are particularly disenfranchised (both
within the health and disability system, and within wider society).

> Mental health issues have received recent and significant attention from the
Government (including by way of the He Ara Oranga: Report on the Government
Inquiry into Mental Health and Addiction, the Government’s subsequent policy
response, and the significant funding allocation made through the Wellbeing
Budget 2019).

» The special logistical arrangements that need to be made to ensure the accessibil-
ity for, and participation of claimants with lived experience of disabilities, particu-
larly at hearing.*®

The second phase of stage two would include all claims relating to mental health
and alcohol, tobacco and substance abuse. Stage three would look at the remaining
issues of national significance, including eligible historical claims.”

On 18 October 2019, Judge Clark directed parties to file new or amended state-
ments of claim to participate in the disability inquiry by 12 December 2019.° The
Tribunal issued a preliminary list of claims eligible to participate in the disability
phase of the inquiry on 27 February 2020.”

On 17 April 2020, the Tribunal issued a memorandum directing parties to
engage in further discussions regarding claim particularisation and inquiry scope
clarification.” In response to the memorandum, claimant counsel and the Crown
engaged in interlocutory discussions between April and December 2020.%

COVID-19 PRIORITY INQUIRY

On 15 November 2021, four claimant groups requested that the Tribunal adjust
the disability inquiry programme to allow a priority inquiry into the covip-19
pandemic and related Crown policy.*

27. Ibid

28. Ibid, p 4; see also doc B27.

29. Memorandum 2.5.17, p3

30. Memorandum 2.6.17, p4

31. Memorandum 2.6.21, pp 2-3

32. Memorandum 2.6.23, pp2-3

33. Memorandum 3.2.210, p 4; memo 2.6.43, pp 2-5

34. Memorandum 3.2.366, p 2. Of those four claims, only one had status within phase one of stage
two of the Wai 2575 inquiry. Thus, leave was granted for a group comprising Archdeacon Harvey
Ruru, George Ngatai, Ann Kendall and Sir Edward Taihaakurei Durie, on behalf of themselves and
the New Zealand Maaori Council (Wai 2644), to participate in this inquiry as claimants. The other
three (Wai 2631, Wai 2632 and Wai 2640) were granted a watching brief.
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On 17 November 2021, Judge Stone directed the Crown, eligible claimants
and interested parties participating in the disability inquiry to file submissions
addressing whether the disability phase hearing week should be reallocated to
allow a priority inquiry into the Crown’s response to the covip-19 pandemic.”

Of the parties participating in the disability phase, 16 supported the proposed
reallocation, including, conditionally, the Crown 3¢ five opposed the proposed
reallocation; and five neither supported nor opposed the proposed reallocation.”

Importantly, claimants for the Alcohol Healthcare Claim (Wai 2624), the
Healthcare of Disabled Maaori Claim (Wai 2672) and the Health Services and
Outcomes (Moxon) Claim (Wai 2910), who were scheduled to have their claims
heard during hearing one of the disability inquiry phase, said they wished to par-
ticipate in a priority inquiry, should one be granted.*® While the Tribunal acknow-
ledged submissions concerning the impact on the disability inquiry, it determined
that it was appropriate to inquire into the Crown’s response to the covip-ig9
pandemic, particularly because of the ‘national significance of this matter, the pace
of policy development and the potential impacts for Maaori’*

From 6 to 10 December 2021, the Tribunal held a priority inquiry into aspects of
the Crown’s response to the covip-19 pandemic (the covip-19 Priority Inquiry).
The Tribunal released Haumaru: The covip-19 Priority Report in pre-publication
form on 20 December 2021.%

35. Memorandum 2.6.68, pp3-4

36. The Crown indicated that, given the impact of a reallocation on participating parties, it would
support an alternative whereby the hearing of the amended claims be undertaken separately from
the Wai 2575 inquiry, if that option were viable. In the absence of an alternative, separate inquiry, the
Crown supported the reallocation: memo 3.2.390, p3.

37. Memorandum 2.6.70, p 4

38. Memorandum 3.2.381, pp1, 3; memo 3.2.383, pp1-3

39. Memorandum 2.6.70, p5

40. Waitangi Tribunal, Haumaru: The covip-19 Priority Report (Wellington: Waitangi Tribunal,
2021)
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APPENDIX II

HAUORA’S KEY FINDINGS AND RECOMMENDATIONS

FINDINGS

In our Hauora report, we confirmed that the Crown has a responsibility to set
clear expectations and requirements about the direction and performance of the
primary health sector and to ensure that these expectations and requirements
meet the Crown’s Tiriti/ Treaty obligations. Ultimately, we concluded that neither
the New Zealand Public Health and Disability Act 2000 nor the framework for
primary care’s interpretation of this legislation and te Tiriti/the Treaty met this
standard. To restate our view, ‘[I]t should not be controversial to include an
express stand-alone commitment to achieving equity of health outcomes for
Maaori; after all, that is what the ultimate purpose of a just health system in New
Zealand should be)' We further reported that Maaori representation on district
health boards (pHBs) failed to provide adequate Tiriti/ Treaty-consistent control
over healthcare decision-making, undermining Maaori participation in the design
and delivery of health services.”

The evidence provided to us showed that funding arrangements for primary
healthcare were likely inadequate and disadvantaged patients, including Maaori.’
In our assessment, the Crown was well-informed of the problems with the fund-
ing arrangements, yet failed to adequately address them, which contributed to
the continuing health disparities for Maaori.* Furthermore, funding was barely
sufficient to pursue goals set out in the Act, let alone meet the principles of active
protection and equity.” We found that the Crown’s failure to implement a system
that allocated establishment funding was inconsistent with the duty of good faith
and was a breach of the Tiriti/ Treaty principles of partnership, options, active
protection and equity.’

We found that accountability mechanisms for the primary healthcare frame-
work, such as reporting requirements for health entities, failed to sufficiently
support the pursuit of equitable health outcomes and breached Tiriti/ Treaty prin-
ciples of active protection and equity. We further found that the available account-
ability structures in the primary healthcare framework failed to reduce Maaori

1. Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa
Inquiry, and ed (Lower Hutt: Legislation Direct, 2023), p 96

2. Ibid, p97

3. Ibid, p116

4. Ibid, p11y

5. Ibid, p116

6. Ibid. Establishment funding refers to the initial costs of setting up an organisation.
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health disparities, much less achieve Maaori health equity. Our report confirmed
that the Crown’s use of data to monitor Maaori health was insufficient, with a lack
of qualitative and quantitative data to guide policy decisions. In particular, data
that were collected were not used effectively, especially regarding Maaori health
outcomes.”

We also assessed the design of the primary healthcare framework. We found
that the Crown did not work in partnership with Maaori and that the primary
healthcare framework did not afford Maaori the central role they were guaran-
teed under te Tiriti/the Treaty. Furthermore, we noted that, in order to be Tiriti/
Treaty-compliant, the Crown needed to support models of healthcare that were
culturally appropriate for Maaori. We expressed concern that Maaori were signifi-
cantly under-represented in the health sector, stating that this could be evidence of
further Crown omissions in relation to workforce development; however, we did
not make a finding regarding workforce development.®

Finally, we found the Crown’s failures prejudicially affected the ability of Maaori
to sustain their health and well-being.’

RECOMMENDATIONS

In Hauora, we made recommendations in three phases. Initially, we made some
overarching recommendations. First, we recommended that the legislative and
policy framework of the New Zealand primary healthcare system recognised and
provided for te Tiriti/the Treaty and its principles.” We recommended the Crown
commit to recognising te Tiriti/the Treaty and its principles by embedding these
across all levels of the primary healthcare system and in all relevant documents.
We also made several recommendations for improving the Crown’s accountability
mechanisms relating to the primary healthcare legislative and policy framework."”
Moreover, we recommended that the Crown redesign its partnership arrange-
ments in the primary healthcare sector, with input from Maaori health experts,
including representatives from the claimants.”

In our interim report, we issued two time-bound recommendations. The find-
ings were interim, due to evidence not being heard from several organisations and
providers delivering primary health services to Maaori.” The first time-bound
recommendation was a commitment from the Crown to explore a stand-alone
Maaori primary health authority.”* The second time-bound recommendation was
for the Crown to work with claimants to agree upon a methodology to assess the

7. Waitangi Tribunal, Hauora, p138
8. Ibid, p160

9. Ibid, p161

10. Ibid, p162

11. Ibid, pp167-169

12. Ibid, p169

13. Ibid, p165

14. Ibid
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extent of underfunding of Maaori primary health organisations and providers.”
As part of these time-bound recommendations we asked claimants and the
Crown to provide us with regular updates about the implementation of these
recommendations.™

Eventually, we were satisfied that sufficient progress on our interim recommen-
dations had been made for us to issue our final report. Thus, on 19 October 2021,
we released our final Hauora report and in it confirmed our recommendation for
a Maaori Health Authority. We said that the Crown’s proposed establishment of
a Maaori Health Authority was a ‘significant, positive development towards both
the provision of equitable health care and the realisation of the Treaty partnership
and its obligations’” We stated that the Crown had satisfied the terms of the time-
bound interim recommendation.

We then discussed our second time-bound recommendation regarding a
methodology for assessing the extent of underfunding of Maaori primary health
organisations and providers. We expressed our disappointment that the interim
recommendation had not been satisfied, particularly referencing the Crown’s lack
of engagement on fulfilling the recommendation.” We restated our initial recom-
mendation - that parties agree upon a methodology for assessing the underfund-
ing, thus highlighting the seriousness of the Crown’s Tiriti/ Treaty breaches and
the significant prejudice that needed to be addressed.”

Finally, we expressed our optimism that the Crown was committed to acting on
the claimants’ concerns and to remedying the ‘undeniably appalling Maaori health
statistics’ that were still present at the time of the release of our final report.”” We
echoed our call for a ‘truly equitable health care system, because a truly equitable
health system is the only Treaty-consistent pathway forward’™

15. Ibid, p167
16. Ibid, p171
17. Ibid, p178
18. Ibid, p189
19. Ibid, p19o
20. Ibid, p193
21. Ibid
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THE HEALTH AND DISABILITY SYSTEM REVIEW

The Health and Disability System Review - an independent review tasked with
identifying opportunities to improve the overall structure of the health and dis-
ability system — commenced during stage one of our inquiry." Soon after we issued
our Hauora report, on 3 September 2019, the Health and Disability System Review
issued an interim report. It recommended system-level changes that would lead to
better and more equitable outcomes for all New Zealanders.”

The final report, the Health and Disability System Review, which also became
known as the Simpson report, after the chairperson of the expert panel that pro-
duced it, was published in March 2020.’ The Health and Disability System Review
provided a detailed analysis of the existing health system and the critical need for
‘legislative, governance, and structural changes to create a cohesive and equitable
health system for the future’* The review was guided by a vision of creating a more
effective health and disability system that produces equitable health outcomes for
Maaori. In the final report, it said te Tiriti/the Treaty must be fully incorporated
in the healthcare system to provide a framework for meaningful and substantive
relationships between Maaori and the Crown.’

The review agreed with the recommendation in the Hauora report to amend
sections of the New Zealand Public Health and Disability Act 2000 to ensure
the whole health and disability system complies with Tiriti/ Treaty principles. It
also agreed with the recommendation in the Hauora report that an independent
Maaori health authority be established and set out an overview of its proposed
functions.’

The Government issued its response, agreeing there was a need to address
existing inequities. The Government’s response to the Health and Disability System
Review and the Hauora report are discussed in section 2.5.2.

1. Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa
Inquiry, 2nd ed (Lower Hutt: Legislation Direct, 2023), p15; see submission 3.3.23, p14; submission
3.3.32(a), p [3]; transcript 4.1.8, pp 45, 65, 70, 78, 176-177
. Document 6.2.20, pp 4-6
. Document 6.2.18
. Waitangi Tribunal, Hauora, p172
. Document 6.2.18, p25
. Document 6.2.18, pp 25-28
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APPENDIX IV

STATEMENT OF ISSUES

Please note that overarching matters, such as definitions, abbreviations, and the
description of the ‘disability system’ are set out in the appendix attached to this
statement of issues (SO1)

THE DISABILITY SYSTEM

1.
1.1.

1.2.
1.3.
1.4.

1.5.

1.6.

1.7.

1.8.

2.1.

2.2,

2.3.

Design of the disability system

What are the relevant laws, policies, and practices in relation to Taangata
whaikaha and MLoD that together constitute the disability system in
Aotearoa?

How has the disability system been structured across the Crown?

What are the unique needs of Taangata whaikaha and MLOD?

To what extent does the design of the disability system meet the needs of
Taangata whaikaha and MLOD?

What are tikanga Maaori and Te Ao Maaori perspectives in relation to
Taangata whaikaha and Maaori disability issues?

Have tikanga Maaori and Te Ao Maaori perspectives of Taangata whaikaha
been incorporated into all levels of the disability system?

To what extent is there consistency between the different parts of the dis-
ability system in relation to Taangata whaikaha and Maaori disability issues?
What have been the significant changes or reforms to the disability system
and how have these impacted Taangata whaikaha and MLOD?

Disability system in practice generally

Implementation

How has the disability system been implemented and to what extent has
implementation met the needs of Taangata whaikaha and MLOD?

Monitoring
Has the implementation of the disability system been sufficiently monitored
to ensure that it meets the needs of Taangata whaikaha and MLOD?

Accountability

What accountability measures were and/or are in place, including to
Taangata whaikaha and mMLoD, for the implementation of the disability
system?
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What accountability measures were and/or are in place within the disability
system to monitor Crown compliance with Te Tiriti/ Treaty of Waitangi
duties.

Role and views of Taangata whaikaha, mLob and Maaori

To what extent do Taangata whaikaha, MLOD and Maaori have decision-

making power in relation to their own health and wellbeing within the

disability system? In particular:

3.1.1.  With respect to the governance, design, implementation, and moni-
toring of the disability system, including any reforms:

a.  What roles, including decision-making roles, have been pro-
vided for Taangata whaikaha, MLOD and Maaori?

How are Taangata whaikaha, MLoD and Maaori engaged with?

c.  What avenues are available for Taangata whaikaha, MLOD and
Maaori to express concerns? Have these avenues been utilised ?
How has the Crown responded to any concerns raised through
these avenues or others?

3.1.2. To what extent can Taangata whaikaha, MLOD and Maaori instigate
changes they see as necessary to the disability system?

3.1.3. Has the disability system supported the Maaori workforce and
Maaori organisations to provide health and disability services to
Taangata whaikaha and MLOD? In this regard:

a.  What barriers have been experienced to the effective operation
of their services? What steps has the Crown taken to address
any such barriers?

b.  What role has been provided for Maaori health and disability
service providers in the development of contractual arrange-
ments that affect the provision of health and disability services
to Taangata whaikaha?

c. Have Maaori health knowledge and practices been provided
for, such as rongoaa Maaori?

d. Has the Crown taken appropriate steps to meet the goal stated
in ‘Whaaia Te Ao Marama 2018 to 2022’ that Taangata whai-
kaha and MLOD ‘have greater opportunities for employment
and engagement in their local community’, and, in particular,
in relation to the provision of health and disability services?
Has this initiative been successful? If not, why?

Services and access for Taangata whaikaha and mLop

What health and disability services have been provided by or on behalf of
the Crown to address the health and wellbeing of Taangata whaikaha from
1840 to the present day?

Do the health and disability services provided cater adequately and appro-
priately to the needs of Taangata whaikaha and MLoD, both clinically and

454



4.3.

4.4.

4.5.
4.6.
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culturally, and how do they compare with the same services provided to
non-Maaori with disabilities?
Has the Crown ensured that Maaori, including Taangata whaikaha and
MLOD, have been able to establish and sustain Maaori approaches to pro-
viding health and disability services to Taangata whaikaha and mrLoD? If
not, what differences, if any have there been between services provided to
Taangata whaikaha and MLOD, as compared with non-Maaori, and why?

Barriers to accessing health and disability services

What barriers do Taangata whaikaha and MLOD experience when accessing
health and disability services?

Has the Crown taken steps to adequately address those barriers?

For example, if the following barriers are identified, what steps has the
Crown taken to:

Service availability barriers:

4.6.1. Make kaupapa Maaori health and disability services available and
accessible for Taangata whaikaha across Aotearoa/New Zealand,
including in rural and remote areas?

4.6.2. Adequately resource Maaori organisations providing health and/or
disability services to Taangata whaikaha, the Maaori workforce and
Taangata whaikaha and MLOD to meet their health and disability
support needs?

4.6.3. Equitably and proportionately resource and support Taangata whai-
kaha and MLOD, and Maaori health and disability service providers,
to the scale of the health inequities and unmet needs experienced by
Taangata whaikaha and MLOD?

4.6.4. Recognise and provide for equity in contractual and funding
arrangements when compared between Maaori and non-Maaori
service providers?

4.6.5. Adequately inform Taangata whaikaha and MLoD about the type
and scope of available services?

Barriers driven by costs of co-payments or patient charges

4.6.6. Set primary, secondary and tertiary and allied health care funding,
and therefore the consequential costs of co-payments required by
patients and service users, to meet the needs of Taangata whaikaha
and MLOD?

Barriers driven by racism, discrimination, and regional and organisational

issues

4.6.7. Protect Taangata whaikaha and MLOD from institutional or inter-
personal racism, unconscious bias, and discrimination, including in
the application of eligibility criteria for disability services?
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4.6.8. Limit any financial barriers, transportation, communication, or
other organisational barriers experienced by Taangata whaikaha and
MLOD, especially in respect of rural Maaori?

Barriers driven by poor service design

4.6.9. Design health and disability services, programmes and supports to
reflect or cater for the particular vulnerabilities and needs of groups
of Taangata whaikaha and MLoD and the scale of health inequities
faced?

4.6.10. Integrate and/or coordinate disability support services?

4.6.11. Enable Taangata whaikaha and MLOD to complete funding and
assistance criteria forms?

Barriers driven by culturally unsafe services:
4.6.12. Provide services for Taangata whaikaha in a culturally competent
and safe way?

Barriers driven by a lack of adequate support for whaanau carers:

4.6.13. Provide services and resourcing to enable Taangata whaikaha to
receive appropriate whaanau support and care?

4.6.14. Provide services, support and resourcing to whaanau carers to
ensure that Taangata whaikaha and whaanau are adequately pro-
vided for?

Institutionalisation

In relation to the historical institutionalisation of Taangata whaikaha (for

example, in disability institutions):

4.71.  What was the impact of institutionalisation on Taangata whaikaha
and MLOD, including on their spiritual, mental, and physical health
and wellbeing, and connection to their hapuu, iwi and reo?

4.72. How was de-institutionalisation managed for Taangata whaikaha?
What impacts did de-institutionalisation and the Crown’s manage-
ment of it have on Taangata whaikaha and MmLoD? What has the
Crown done to remedy any negative impacts?

Seclusion and segregation

4.7.3. Are the contemporary rates of seclusion/segregation between
Taangata whaikaha and non-Maaori with disabilities in care equita-
ble? What steps has the Crown taken to address any inequity?

4.7.4. What effects do seclusion/segregation have on Taangata whaikaha?
How has the Crown addressed these effects?

4.75. How are seclusion, segregation, and associated actions monitored
and recorded? Is this monitoring sufficient and appropriate?
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Modern institutional settings

In relation to ongoing private or state institutionalisation of Taangata whai-

kaha, for example in prisons or hospitals (such as under the Mental Health

(Compulsory Assessment and Treatment) Act 1992):

4.8.1.  What services and resourcing has the Crown provided to enable
Taangata whaikaha to receive appropriate treatment, rehabilitation
training, and education when institutionalised within private or
state institutions?

4.8.2.  What is the impact of institutionalisation on Taangata whaikaha and
MLOD, including on their spiritual, mental, and physical health and
wellbeing, and their connection to their hapuu, iwi and reo? What
has been the impact of institutionalisation on whaanau, hapuu and/
or iwi of those institutionalised?

4.8.3. How are people transitioned out of modern institutional settings?
Is this transition appropriate for Taangata whaikaha? What is the
impact of this on Taangata whaikaha and mMLOD, their whaanau,
hapuu and/or iwi?

4.8.4. What steps has the Crown taken, including through providing
services and resourcing, to enable Taangata whaikaha to receive
appropriate treatment, rehabilitation training, and education either
locally and/or at home supported by their whaanau, hapuu, iwi or
marae or away from home with adequate whaanau support?

Research, information, and data relating to Taangata whaikaha and mLop
What information and data does the Crown collect about disabled
people, Taangata whaikaha and MLOD and the operation of the disability
framework?

5.1.1.  How often is this data collected ?

5..2. Is this data and information sufficiently disaggregated by disability
and ethnicity?

5..3. What definition and model of disability does the Crown use when
collecting information and data about Taangata whaikaha and
MLoD? To what extent does this recognise and provide for Te Ao
Maaori view of disability?

5.1.4. Is this information and data made public? And if so, is it made pub-
lic in a form that takes into account the needs of Taangata whaikaha
and MLOD in order for them to access it?

How does the Crown collect this data and information? Does this method

identify information relating to Taangata whaikaha and MLOD and capture

data related to factors that strengthen Maaori identity (i.e. hapuu and iwi
affiliation, access to Maaori networks, whaanau support, Maaori under-
standings of disability etc.)?

What research has the Crown undertaken or supported about Taangata

whaikaha and MLOD and the operation of the disability framework?

457



Appiv

5.4.

5.5.

7.2.

7-3

7.4.
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5.3.1.  Is this made public?

5.3.2. Is it made public in a form that takes into account the needs of
Taangata whaikaha and MLOD in order for them to access it?

What has the Crown done in response to data collected and research com-

pleted about Taangata whaikaha?

Is there sufficient data and research about Taangata whaikaha and MLoOD to

support the Crown’s ability to design, budget, plan and monitor services for

Taangata whaikaha?

5.5.1.  If not, what steps has the Crown taken to address this?

5.5.2. If not, what impact has it had on the ability of those services to
appropriately address the health and wellbeing of Taangata whai-
kaha and MmLOD?

Equity - the state of health, wellbeing, and socioeconomic status

What is the current state of the health and wellbeing of Taangata whaikaha?

In particular, when it comes to health outcomes:

6.1.1. Has health equity for Taangata whaikaha been a goal of the disability
system?

6.1.2.  How has health and well-being of Taangata whaikaha changed since
1840°?

6.1.3. What health and/or socio-economic inequities affect the health and
wellbeing of Taangata whaikaha and MLOD?

6.1.4. What steps has the Crown taken to address any inequities identified ?

Other issues specific to Kaapoo Maaori

What are the particular needs of Kaapoo Maaori and their whaanau in the

disability system?

Where any needs are not met by the Crown, how has this impacted Kaapoo

Maaori?

How should legislation, Crown policy and practice recognise and provide

for specific needs of Kaapoo Maaori?

Do Kaapoo Maaori experience inequitable health and disability outcomes,

and barriers to accessing health and disability services?

7.4.1.  If so, what are the impacts of these on the Kaapoo Maaori
community?

7.4.2.  What has the Crown done to remedy these issues?

Are any health inequities experienced by Kaapoo Maaori or MLOD, the

result, or likely to be the result, of Crown acts or omissions?

Other issues specific to Taangata Turi

What are the specific needs of Taangata Turi and their whaanau within the
disability system?

Where any needs are not met by the Crown, how has this impacted Taangata
Turi?
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8.3.

8.4.

8.5.

8.6.

8.7.

9.3.

9.4.

9:5.

9.6.

9.7.

10.

10.1.

STATEMENT OF ISSUES AppIv
How should legislation, Crown policy and practice recognise and provide
for specific needs of Taangata Turi?
Do Taangata Turi experience inequitable health and disability outcomes,
and barriers to accessing health and disability services?
8.4.1.  Ifso, what are the impacts of these on the Taangata Turi community?
8.4.2.  What has the Crown done to remedy these issues?
What else could be done to remedy these issues?
8.5.1.  Would further research, monitoring and data collection assist? If so,

what would be required?

Are any health inequities experienced by Taangata Turi or MLOD, the result,
or likely to be the result of, Crown acts or omissions?
Has access to New Zealand Sign Language and Taangata Turi Sign Language
interpretation been sufficient and consistent to meet the needs of Taangata
Turi throughout the disability system?

Other issues specific to Taangata whaikaha and mLob with Fetal Alcohol
Spectrum Disorder (FASD)

To what extent does the Crown understand the incidence and prevalence of
FASD among Maaori?

What training is provided or required for health and disability support ser-
vices staff to enable safe and appropriate FAsD-informed care and treatment
to meet the needs of Taangata Whaikaha and MLOD?

Is funding for FASD prevention, diagnosis, intervention, and support
adequate and sustainable?

How accessible is the assessment, diagnosis, and treatment of FASD to
Taangata whaikaha and MLOD?

Is available residential treatment fit for purpose for Taangata whaikaha and
MLOD with FASD?

What supports within the health and disability support system are available
for Taangata Whaikaha with FAsD? Are these sufficient and appropriate?
What respite care is available to whaanau/caregivers supporting Taangata
Whaikaha with rAsD? Is this sufficient and appropriate?

Other issues specific to Taangata whaikaha and mLob with respect to Acc

services

Do Taangata whaikaha experience equitable access to Accident Compensa-

tion Corporation (acc) services if their disability was caused by accident?

In particular:

10.1.1. To what extent has the Crown ensured that Taangata whaikaha and
MLoD whose disability was caused by accident are able to access
home care and support services funded by the acc system?

10.1.2. To what extent are Taangata whaikaha and MLOD whose disability
was caused by accident referred on to Acc elective injury treatment
and rehabilitation services?
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11.1.

11.2.

11.3.

HAUWHAIKAHA

10.1.3. To what extent are Taangata whaikaha and MLOD whose disability
was caused by accident able to access weekly compensation?

10.1.4. Do Taangata whaikaha and MLoD whose disability was caused by
accident experience equitable outcomes from the Acc system com-
pared to non-Maaori?

Other issues relating to Taangata whaikaha and mLoD

What accountability mechanisms are in place to ensure that Taangata
whaikaha and MLOD are not subjected to medical error, medical mishap, or
medical misadventure as a result of the trialling of new treatment, medica-
tion, or practices, or as a result of institutional racism or unconscious bias?

Has the Crown taken adequate steps to enforce any accountability mechan-
isms to ensure that Taangata whaikaha and MLOD are not unduly subjected
to medical error, medical mishap, or medical misadventure, institutional
racism, or unconscious bias?

What action has the Crown taken to improve access to surgical treatment
options for Taangata whaikaha and MLOD?

ALLEGED BREACHES OF TE TIRITI 0 WAITANGI / THE TREATY OF WAITANGI

12.
12.1.

12.2.

13.
13.1.

13.2.

14.
14.1.

14.2.

14.3.

Giving effect to Te Tiriti/ Treaty of Waitangi

To what extent has the Crown ensured that legislation, regulations, policy,
practice, acts, omissions, and proposed acts or proposed omissions by
or on behalf of the Crown, and relevant to the health and wellbeing of
Taangata whaikaha, been consistent with the principles of Te Tiriti/ Treaty
of Waitangi?

To what extent has the Crown ensured that overarching guidance regarding
Te Tiriti/ Treaty of Waitangi and its principles (for example, in legislation
and policies relevant to the health and wellbeing of Taangata whaikaha) has
been given effect to?

The guarantee of tino rangatiratanga

Has the design, implementation, and monitoring of the disability system
and of other policies, strategies and services affecting the health and wellbe-
ing of Taangata whaikaha and MLOD provided for self-determination and
mana motuhake for Taangata whaikaha and MmLoD and Maaori?

Has the disability system otherwise guaranteed tino rangatiratanga?

The principle of equity

Has the Crown taken adequate steps to achieve equitable health outcomes
for Taangata whaijkaha and MmLOD?

Has the Crown ensured that health and disability services have catered to
Taangata whaikaha and MLOD equitably as compared with non-Maaori?
Has the disability system otherwise been consistent with the principle of
equity?
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15.
15.1.

15.2.

15.3.

15.4.

15.5.

15.6.

16.

16.1.

16.2.

16.3.

16.4.

17.
17.1.

17.2.

STATEMENT OF ISSUES AppIv

The principle of active protection

Has the Crown acted, to the fullest extent practicable, to achieve equitable

health outcomes for Taangata whaikaha?

Has the Crown taken sufficient steps to address other social determinants

of health or other impediments that impact on health outcomes of Taangata

whaikaha?

Has the Crown ensured, to the fullest extent practicable, that Taangata

whaikaha and MLOD have been able to access the necessary health and dis-

ability services?

Has the Crown ensured that health and disability services provided

to Taangata whaikaha have been appropriate, including clinically and

culturally?

Has the Crown ensured that those to whom it has devolved responsibilities,

and its Te Tiriti/ Treaty of Waitangi partner:

15.5.1.  Are well-informed on the extent and nature of health outcomes and
inequities for tangata whaikaha and are taking adequate steps to
achieve equitable health outcomes for Taangata whaikaha?

15.5.2. Have collected or been provided with the research, information,
and data necessary to develop and provide services for Taangata
whaikaha and MLoD that appropriately address their health and
wellbeing?

Has the disability system otherwise been consistent with the principle of

active protection?

The principle of options

Has the Crown ensured that Maaori (including Taangata whaikaha and
MLOD) are adequately empowered and appropriately resourced to provide
services to Taangata whaikaha?

Has the Crown ensured that Taangata whaikaha are aware of and are given
the option to choose a Maaori service provider where available?

Has the Crown ensured that all services for Taangata whaikaha and MLOD
are provided in a culturally appropriate way that recognises and supports
the expression of hauora Maaori models of care?

Has the disability system been otherwise consistent with the principle of
options?

The principle of partnership

Has the Crown worked in partnership with Taangata whaikaha and MmLOD
and Maaori more generally in the governance, design, implementation,
and monitoring of the disability system and of other policies, strategies and
services affecting the health and wellbeing of Taangata whaikaha?

Have Taangata whaikaha and MLoD and Maaori more generally been co-
designers, with the Crown, of the disability system and of other policies,
strategies and services affecting the health and wellbeing of Taangata whai-
kaha and MmLOD?
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17.3.

18.
18.1.

19.
19.1.
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Has the disability system been otherwise consistent with the principle of
partnership?

Any other relevant principles

What other Te Tiriti/ Treaty of Waitangi principles are relevant to the dis-
ability system or apply in terms of Taangata whaikaha and MLOD? Has the
Crown acted consistently with them?

Prejudice

Prejudice caused by acts and omissions inconsistent with Te Tiriti/ Treaty of

Waitangi principles

19.1.1.  What prejudice, if any, have Taangata whaikaha and mLoD suffered
as a consequence of acts and omissions of the Crown in relation to
their health and wellbeing? Including, but not limited to, the extent
to which Taangata whaikaha and MLOD have experienced:

19.1.2. Health inequities (including lack of informed consent) as compared
with non-Maaori with disabilities, Maaori without disabilities, and
non-Maaori without disabilities?

19.1.3. Socio-economic inequities as compared with non-Maaori with
disabilities, Maaori without disabilities, and non-Maaori without
disabilities?

19.1.4. Disconnection from their reo, their culture, and their whaanau,
hapuu, iwi and communities generally?

19.1.5. Ongoing whakamaa and the undermining of mana and tino
rangatiratanga?

19.1.6. Ongoing whakapaapaku and mamae as a result of being invisibilised ?

19.1.7. Increased incarceration?

RECOMMENDATIONS

20.
20.1.

20.2.

20.3.

Recommendations

What steps if any should the Crown take to:

20.1.1. Remedy any breach of Te Tiriti/ Treaty of Waitangi principles?

20.1.2. Remove any prejudice as a result of any breaches of Te Tiriti/ Treaty
of Waitangi principles?

What recommendations from Hauora, Report on Stage One of the Health

Services and Outcomes Kaupapa Inquiry are also relevant to Taangata whai-

kaha and MmLOD?

What, if any, changes are needed to the disability system to ensure better

health services and outcomes for Taangata whaikaha, MmLOD and Maaori

generally?
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APPENDIX A

OVERARCHING MATTERS REFERRED TO IN
THE TRIBUNAL STATEMENT OF ISSUES

Definitions and drafting
In the statement of issues:

1.1.1.

1.1.2.

1.1.3.

1.1.4.

1.1.5.

Te Tiriti o Waitangi has been defined as ‘“Te Tiriti’; similarly, the
Treaty of Waitangi (or the English version) is referred to as “Treaty’
and/or ‘Treaty of Waitangi
The term ‘Taangata whaikaha, which means ‘people determined to
do well;, has been used to capture ‘Maaori living with disabilities’
and ‘Maaori with disabilities. This phrase is empowering and
enhances mana and is therefore considered to be an appropriate
term. “Taangata whaikaha' will solely be used to refer to Taangata
whaikaha who are Maaori. Taangata whaikaha includes:

a. Kaapoo Maaori;

b. Taangata turi;

c.  Taangata whaikaha with mobility issues;

d. Taangata whaikaha who consider they have a disability but are
not recognised as such by the Crown (for example, those with
Aphasia and Apraxia, and Epilepsy);

e. Taangata whaikaha with Fetal Alcohol Spectrum Disorder
whose disability is not recognised under the disability funding
eligibility criteria by the Crown; and

t.  Taangata whaikaha with a temporary disability.

The term ‘Maaori with lived experience of disability’ or ‘MLOD’

includes all other Maaori with lived experience of disability not

included in the definition of Taangata whaikaha above, including,
depending on the context, whaanau, hapuu and iwi of Taangata
whaikaha.

Disability Service Providers includes kaupapa Maaori and main-

stream providers who service Maaori clients.

Tohutoo or macrons have not been used in this statement of issues

because they are not compatible with some computer programs used

by Taangata whaikaha. This statement of issues uses double vowels
in the place of letters where many Maaori writing conventions might
otherwise require a tohutoo.

The term disability system’ refers to legislation, policies, strategies,

and agencies relevant to Taangata whaikaha and mMLoD which

includes but is not limited to:
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Legislation

a.
b.
c.
d
e.

f.

The New Zealand Public Health and Disability Act 2000.
Accident Compensation Act 2001.

Health Research Council Act 1990.

Mental Health (Compulsory Assessment and Treatment) Act
1992.

Intellectual Disability (Compulsory Care and Rehabilitation)
Act 2003.

New Zealand Sign Language Act 2006.

Strategies and Action Plans

g.
h.
i

—

The New Zealand Health Strategy(/ies).

He Korowai Oranga — The Maaori Health Strategy.

The New Zealand Disability Strategy of 2001 (refreshed in
2016).

The New Zealand Sign Language Strategy 2018 — 2023.

Whaaia Te Ao Maarama — the Maaori Disability Action Plan
2018-2022 (a refresh of the Maaori Disability Action Plan
2014-2018).

The ‘Taking Action on Fetal Alcohol Spectrum Disorder:
2016-2019: An action plan’ (or any replacement).

Policies and Practice

m.

n.

The Ministry of Health’s disability funding rules and system.
The Ministry of Health’s devolution of responsibility of provi-
sion of some disability services to District Health Boards.

The Ministry of Health’s operational policies for disability
support.

Agencies and Crown Entities

KM s < gy oo

N

aa.

The Ministry of Health (MoH).

District Health Boards (DHBS).

District and Regional Councils.

The Pharmaceutical Management Agency.
The Health Quality and Safety Commission.
The Health Promotion Agency.

Accident Compensation Corporation.
Health Research Council of New Zealand.
Health and Disability Commissioner.

Office for Disability Issues - Te Tari Moo Ngaa Take
Hauaatanga.

The Ministry of Transport.

The New Zealand Sign Language Board.
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International human rights instruments and frameworks including
bb. The United Nations Convention on the Rights of Persons with
Disabilities.
cc. 'The United Nations Convention on the Rights of the Child.
dd. The United Nations Declaration on the Rights of Indigenous
Peoples.
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APPENDIX V

CLAIMANTS AND INTERESTED PARTIES

CLAIMS ELIGIBLE TO PARTICIPATE IN THE INQUIRY

Wai 179: Maaori Affairs Act and Burials and Cremations Act claim

Claimants: Colin Malcom (deceased), Anne Davies, Huhana Sev and Louisa Te
Matekino Collier

Witnesses: Louisa (Ruiha) Collier

Wai 682: Ngaati Hine Lands, Forests and Resources claim

Claimants: Reweti Pomare, Kingi (Pita) Paraone, Pita Tipene, Waihoroi Shortland,
Hirini Henare and others relating to lands, forests and resources in the rohe of
Ngati Hine hapu

Witnesses: Eddie Hokianga, Waihoroi Shortland, Jonathan Tautari, Stevie Warren,
Tania Matthews-King, Lana Toia, Kim Robinson, Miranda Shackell, Moe Milne,
Astor Toia, Victoria Wells, Manawai Wells

Wai 700: Whirinaki Lands and Waters (Hokianga) claim

Claimants: Maryanne Marino (deceased), Anania Wikaira and Ben Morunga
(deceased)

Witnesses: Kahu Morunga, Diane Kelly, Beverley Roimata Payne, Kitirangi
Romana

Wai 762: Waimiha River Eel Fisheries (King Country) claim
Claimants: Rangi Harry Kereopa and Te Urunga Evelyn Aroha Kereopa
Witnesses: Te Urunga Evelyn Aroha Kereopa

Wai 861: Tai Tokerau District Maaori Council claim

Claimants: Peter George (deceased), Sir Graham Latimer, Tom Kahiti Murray and
Rihari Dargaville

Witnesses: N/A

Wai 884: Te Pa o Tahuhu (Mt Richmond, Auckland) claim

Claimants: Kingi Hori Mita Hamiora (deceased) and Joseph Kingi on behalf of the
members of Ngai Tahuhu and Ngapuhi Nui Tonu

Witnesses: N/A
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Wai 996: Ngaati Rangitihi Inland and Costal Land Blocks claim

Claimants: David Potter, Andre Paterson and Cletus Maanu Paul on behalf of
themselves and Ngati Rangitihi

Witnesses: David Potter

Wai 1176: Te Paatu Land and Resources claim

Claimants: Te Karaka Karaka on behalf of himself, his whanau, the direct descend-
ants of Te Karaka and the hapuu/tribe Te Paatu

Witnesses: Natasha Clarke, Dr Makarena Dudley, Professor Denise Wilson

Wai 1341: Ngaati Rehia Hapuu claim

Claimants: Remarie Kapa (deceased), Whakaaropai Rihari, Te Huranga Hohaia
and Nora Rameka on behalf of Ngati Rehia

Witnesses: Nora Rameka, Sheree George, June Heihei, Terauoriwa Pere, Darcelle
Bell-Ata’ata, Renata Tane, Ripeka Tane

Wai 1460: Tauhinu ki Mahurangi claim
Claimants: Maramatanga Stead
Witnesses: N/A

Wai 1464, Wai 1546: Te Kapotai and Ngaati Pare Hapuu claim/ Waikare Inlet

claim

Claimants: Te Riiwhi Whao Reti, Hau Hereora, Romana Tarau, Karen Herbert,
Edward Cook and Pearl Reti on behalf of Te Kapotai and Ngaati Pare Hapuu

Witnesses: Phillipa Reti, Dr Lillian George

Wai 1531: Land Alienation and Wards of the State (Harris) claim

Claimants: Te Enga Harris and Lee Harris on behalf of their whaanau

Witnesses: Te Enga Harris, Doris Harris, Joyce Harris, Brendon Harris, Christopher
Dave

Wai 1544: Descendants of Hairama Pita Kino claim

Claimants: George Davies and Huhana Seve on behalf of tupuna Hairama Pita
Kino

Witnesses: N/A

Wai 1589: Descendants of Turongo (Native Lands Act) claim

Claimants: Phillip Tauri King and Vera Tutaeo on behalf of Te Iti o Mahuta

Witnesses: Cathrine Te Miringa Holland, Helena Tuteao, Marree Keepa, Amanda
Pu, John Moncur Forbes, Maea Marshall

Wai 1677: Orokawa 3B Block claim

Claimants: Huhana Seve, on behalf of herself and her whanau
Witnesses: N/a
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Wai 1781: Ngaai Tama Haua (Biddle) claim
Claimants: Matenga Biddle, Tracy Hillier and Rita Wordsworth on behalf of Ngai
Tama Haua
Witnesses: Tracy Hillier, Dr Karen Brewer, Concheta (Pepper) Hudson, Stephen
Dennett, Professor Denise Wilson, Dr Makarena Dudley

Wai 1886: Ngaati Tara (Gabel) claim
Claimants: Robert Gabel and Dr Kristen Gabel, on behalf of Ngaati Tara
Witnesses: Robert Gabel, Marie Farquhar

Wai 1941: Kingi and Armstrong (Ngaapuhi) claim

Claimants: Joseph Kingi and Eddrys Armstrong on behalf of themselves, Ngaa
Puhi and all the tribal signatories of the confederation of chiefs

Witnesses: N/A

Wai 2003: Ngaati Korokoro, Ngaati Wharara and Te Pouka (Turner and Others)

Resource Management claim

Claimants: Cheryl Turner, John Klaricich, Harerei Toia (deceased), Hone
Taimona, Ellen Naera, Warena Moetara and Fred Toi on behalf of the whaanau
of Ngaati Korokoro, Ngaati Wharara and Te Pouka hapuu

Witnesses: Tracy Clarke-Baker, Mathilda Broodkoorn, Kathrine Clarke, Dr
Richard Meade

Wai 2005: Te Mahurehure (Egen) Lands claim

Claimants: Denise Anne Egen on behalf of herself and Te Mahurehure hapuu
Party: Denise Egen on behalf of her whaanau as members of Te Mahurehure
Witnesses: Denise Egen

Wai 2006: Upokorehe and Whakatoia Hapuu claim

Claimants: Priscilla Pihitahi Sandys, on behalf of herself and the Upokorehe and
Whakatoia hapuu

Witnesses: N/A

Wai 2109: Ngaati Kaapoo (Tibble) claim

Claimants: Maaka Tibble and Kahurangi Fergusson-Tibble on behalf of all Ngati
Kapo (Maori blind, vision impaired and deaf blind persons) and their whanau,
people with psychiatric, intellectual and mental health disabilities and disabled
persons generally

Witnesses: Maaka Tibble, Whare Te Moana, Christina Cowan, Victor West,
Gaylene Te Rauna, Putiputi Twomey, Andrea Lamont, Nigel Ngahiwi, Natasha
Swann, Wiremu Kohere, Kahurangi Fergusson-Tibble, Daisy Monika, Jim
Morunga, Olive Tamatea
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Wai 2143: Ngaati Turi (Wilson and Pointon) claim

Claimants: Steven Wilson and Karen Pointon on behalf of Ngaati Turi (Maaori
deaf and Maaori disabled)

Witnesses: Karen Pointon, Haamiora Te Maari, Heemi Hema, Stephanie Awheto,
Milton Reedy, Dr Kirsten Smiler, Dr Jesse Kokaua, Dr Sheree Gibb, Dr Nick
Bowden, Tauri Lyndon, Whiti Ronaki

Wai 2179: Ngaa Uri o0 Tama, Tauke Te Awa and Others Lands (Dargaville) claim

Claimants: Rihari Richard Dargaville, on behalf of Ngarui Lucy Dargaville, Harry
Te Awa, Jan Dunn, Nga Uri o Tama and Tauke Te Awa and Ngaa hapuu o
Ngaapuhi Nui Tonu

Witnesses: N/A

Wai 2476: Tohunga Suppression Act (Te Hira) claim
Claimants: Bryar Te Hira
Witnesses: N/A

Wai 2494: Racism Against Maaori claim

Claimants: Donna Awatere Huata on behalf of herself and others of her whanau,
hapuu and iwi

Witnesses: Donna Awatere-Huata

Wai 2619: Maaori Disabled claim

Claimants: Dr Huhana Hickey on behalf of herself and other Maaori disabled

Witnesses: Dr Huhana Hickey, Sophie Tauhara, Dr Tristram Ingham, Bernadette
Jones, Gary Williams, Ruth Jones

Wai 2623: New Zealand Maaori Council Health claim

Claimants: Cletus Maanu Paul, Desma Kemp Ratima, Rihari Richard Takuira
Dargaville, Titewhai Harawira and William Jackson on behalf of themselves,
Mataatua District Maaori Council, Takitimu District Maaori Council, Te Tai
Tokerau District Maaori Council, Tamaki Makaurau District Maaori Council
and Tamaki kite Tonga District Maaori Council

Witnesses: Rihari Dargaville

Wai 2624: Alcohol Healthcare claim

Claimants: David Ratu

Witnesses: David Ratu, Dr Cherryl Smith, Deb Cole, Paula Tesoriero, Dr Valerie
McGinn, Hayden Wano, James Yallop, Sarah Goldsbury, Professor Raewyn
Mutch

Wai 2644: Maaori Health (New Zealand Maaori Council) claim

Claimants: Sir Edward Taihaakurei Durie, Rangi Wade, Archdeacon Harvey Ruru,
George Ngatai and Ann Kendall on behalf of the New Zealand Maaori Council
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Witnesses: Sir Edward Taihaakurei Durie, Dr John Wren, Dr Peter Jansen, Warwick
Gowland, Adrienne King, Dena Hutana-Penaia, Maggie Gordon, Caii-Michelle
Baker, Donna Williams, Raymond Gordon, Patricia Gordon

Wai 2672: Healthcare of Disabled Maaori claim
Claimants: Donna Washbrook
Witnesses: Donna Washbrook

Wai 2682: Medical Practitioners Racial Prejudice claim
Claimants: Richard Takuira on behalf of himself and the Takuira-Akapita whaanau
Witnesses: Richard Takuira

Wai 2704: Acc Service Delivery claim

Claimants: Diane Black on behalf of all Maaori who suffer disparities in health
outcomes resulting from the Accident Compensation Corporation delivering its
services inequitably to Maaori

Witnesses: Diane Black, David McNair, Mereana Peka

Wai 2713: Maaori Nurses claim

Claimants: Hineraumoa Te Apatu and Kerri Nuku on behalf of Te Ruunanga o
Aotearoa Toopuutanga Tapuhi Kaitiaki o Aotearoa

Witnesses: Kerri Nuku, Dr Heather Came, Professor Tim McCreanor, Leanne
Manson, Bessina Pehi Senior, Mere Brooks

Wai 2720: Health Services (Tamihere) claim

Claimants: John Tamihere on behalf of the Waipareira Trust, the Manukau Urban
Maaori Authority, the National Urban Maaori Authority and Te Roopu Awhina ki
Porirua

Witnesses: Danielle Vaoga, Michael Isherwood

Wai 2728: Mental Health Services (Campbell) claim

Claimants: Sharon Campbell on behalf of herself, her whaanau and ngaa uri
whakaheke a Rangihuatake raaua ko Haami Parehe, Patehepa Taapono, Tipene
Te Peha Tutaki Tamatea, raaua ko Hana Konewa

Witnesses: Sharon Campbell

Wai 2734: Te Roopu Taurima (Thomas) claim

Claimants: Karen Smith on behalf of herself and Te Roopu Taurima O Manukau

Trust

Witnesses: Karen Smith, Tania Thomas, Shane Clarke, Winiata Brown, Roger
Herangi, Kaanga Skipper, Lorraine Bailey, Heather Rodger, Karolini Tutavaha,
Raukura Hune, Ani Petera

Wai 2736: Maaori Stroke Sufferers claim
Claimants: Robina Rihari
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Witnesses: Robina Rihari, Anita Hohepa, Rukingi Haupapa, Dr Karen Brewer

Wai 2743: Housing (Wikotu) claim

Claimants: Jim Wikotu, Annette Hale and Thomas Daniels on behalf of Te
Upokorehe whanau

Witnesses: Annette Hale

Wai 2756: Descendants of Ani Ngapera and whaanau claim

Claimants: Arohanui Harris on behalf of herself and the descendants of Ani
Ngapera and whaanau

Witnesses: N/A

Wai 2848: Health Services and Outcome (Paul) claim
Claimants: Pita Paul on behalf of himself, his whanau, hapu and various marae
Witnesses: N/A

Wai 2849: Health Services and Outcomes (Lawrence) claim

Claimants: Awhirangi Panehina Lawrence on behalf of herself, her whanau and
Nga Uri o Ngatau me Pomana Honetua

Witnesses: Awhirangi Lawrence

Wai 2863: Mana Waahine (Cliffe) claim

Claimants: Mona Cliffe on behalf of her whaanau and the waahine of Ngaati
Koheriki

Witnesses: N/A

Wai 2893: Health Services and Outcomes (Petera) claim

Claimants: Wayne Petera and John Kearns on behalf of themselves and the Petera
whaanau

Witnesses: Wayne Petera

Wai 2894: Disability and Rehabilitation Support Services (Kingi) claim
Claimants: Malcolm J Kingi on behalf of Ngai Taahuu o Mohaka Waikare
Witnesses: Malcolm Kingi

Wai 2910: Health Services and Outcomes (Moxon) claim

Claimants: Tureiti Moxon on behalf of herself and Te Koohao Health Limited

Witnesses: Lady Turieti Moxon, Valerie Rippey, Sonia Hawea, Rebecca Te Kanawa,
Audra Cooper, Tupara Morrison, Michael Stewart, Linda Stewart, Lavinia Toka

Wai 2912: Health Services and Outcomes Kaupapa (Te Puna Ora o Mataatua)

claim

Claimants: Fiona Wiremu, Amohaere Tangitu, Kataraina Monika, Hiria Hape,
Dylan Stewart and Tamarangi Harawira on behalf of Te Puna Ora o Mataatua
and its Maaori clients
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Witnesses: Chris Tooley, Shelley Cunningham, Merepeka Teka, Peni Hillman

Wai 2943: National Hauora Coalition and all Maaori claim

Claimants: Dr Rachel Brown on behalf of the National Hauora Coalition and all
Maaori

Witnesses: Dr Rachel Brown, Dr Tristram Ingham, Bernadette Jones, Charmeyne
Te Nana-Williams, Helen Leahy

PARTIES GRANTED INTERESTED PARTY STATUS
Wai 507: Mangatu Block claim

Claimants: Owen R Lloyd

Witnesses: N/A

Wai 2123: Effects of Colonisation (McLaughlin) claim

Claimants: Francis McLaughlin, on behalf of himself and the individual members
of the Notorious Chapter of the Mongrel Mob

Party: Francis Mclaughlin on behalf of the Mighty Mongrel Mob, their whaanau,

hapuu, iwi, whaanau whaanui and whaangai

Witnesses: Francis McLaughlin, Georgia Eparaima, Diana Grant-Mackie, Dr Tawa
Hunter

Wai 2139: Muauupoko Lands and Resources (Greenland) claim
Claimants: Dennis Greenland and Timothy Tukapua on behalf of the Muauupoko
Witnesses: Di Rump

Wai 2499: Maaori Health Disparities (Jansen, Laking and Moke) claim

Claimants: Rawiri McKree Jansen, Dr George Laking and Terina Moke on behalf
of Te Ohu Rata o Aotearoa

Witnesses: N/A

Wai 2633: Gout Healthcare claim
Claimants: Leanne Te Karu on behalf of herself and all Maaori
Witnesses: N/a

Wai 2643: Mental Health, Addiction and Suicide claim

Claimants: Rosaria Hotere and Jane Hotere on behalf of themselves and their
whaanau

Witnesses: N/A

Wai 2671: Mental Health Services (Stevens) claim

Claimants: Jane Stevens on behalf of herself, Nicky Taiaroa Macpherson Stevens,
her whaanau, Ngai Tahu and all Maaori suffering from mental illness

Witnesses: N/A
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Wai 3069: Taylor Alexander Curd Acc claim
Claimants: Taylor Alexander Curd on behalf of himself, his whaanau, hapuu and
iwi
Witnesses: Taylor Alexander Curd, David Anthony Curd

Wai 3073: Te Roopu Waiora Trust claim

Claimants: Tania Kingi and Dayna Tawhia on behalf of Te Roopu Waiora Trust

Witnesses: Tania Kingi, Whiti Ronaki, Tauri Lyndon, Dayna Tiwha, Wayne Te
Rangi, Tracey Penney, Hone Tamepo

Wai 3117: Health Services and Outcomes (Ngai Tai, Ririwhenua) claim

Claimants: Hohepa Maxwell, Muriwai Jones and Te Aururangi Davis on behalf of
Ngai Tai iwi and Ririwhenua hapuu

Witnesses: N/a

Wai 3212: Health and Support Services (Hakaraia-Tino) claim

Claimants: Geneva Hakaraia-Tino on behalf of herself and non-speaking Taangata
Whaikaha Maaori (non speaking disabled Maaori)

Witnesses: Geneva Hakaraia-Tino, Ann Smail, Rebekah Corlett

Wai 3216: Health Services and Outcomes (Raukawa-Tait) claim

Claimants: Merepeka Raukawa-Tait on behalf of her whaanau, hapuu, iwi,
whaanau whaanui and whaangai

Witnesses: Merepeka Raukawa-Tait

Wai 3243: Health Services and Outcomes (Grant-Mackie) claim

Claimants: Tiaki Hana Grant-Mackie on behalf of her whaanau, hapuu, iwi,
whaanau whaanui and whaangai

Witnesses: Tiaki Hana Grant-Mackie
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WITNESSES WHO GAVE EVIDENCE AT HEARINGS

WAITANGI TRIBUNAL OFFICES, WELLINGTON
Monday 14 March 2022

David Ratu

Deb Cole

Dr Cherryl Smith

Paula Tesoriero

Dr Valerie McGinn

Tuesday 15 March 2022
Dr Valerie McGinn
Hayden Wano

James Yallop

Sarah Goldsbury
Professor Raewyn Mutch
Donna Washbrook

Wednesday 16 March 2022
Lady Tureiti Moxon
Valerie Rippey

Sonia Hawea

Audra Cooper

Thursday 17 March 2022

Rebecca Te Kanawa

Tupara Morrison

Michael Stewart

Linda Stewart

Hector Kaiwai and Dr Tanya Allport

Friday 18 March 2022
Hector Kaiwai and Dr Tanya Allport

Monday 2 May 2022
Dr Paula King
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Tuesday 3 May 2022
Dr Paula King

Wednesday 4 May 2022
Di Rump

Dr Heather Came
Professor Tim McCreanor
Kerri Nuku

Monday 29 August 2022
Nora Rameka

Sheree George

June Heihei

Terauoriwa Pere
Darcelle Bell-Ataata
Renata Tane

Ripeka Tane

Tuesday 30 August 2022
Tracey Clarke-Baker
Kathrine Clarke
Mathilda Broodkoorn
Dr Richard Meade

Wednesday 31 August 2022
Robina Rihari

Anita Hohepa

Rukingi Haupapa

Moe Milne

Waihoroi Shortland

Thursday 1 September 2022
Miranda Shackell

Jonathan Tautari

Stevie Warren

Phillipa Reti

Dr Lillian George

Tania Matthews-King

Lana Toia

Friday 2 September 2022

Kim Robinson
Eddie Hokianga
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Monday 14 November 2022
Rihari Dargaville
Awhiarangi Lawrence
Louisa (Ruiha) Collier
Danielle Voaga

Tuesday 15 November 2022
Dr Karen Brewer

Dr Chris Tooley

Shelley Cunningham

Peni Hillman

Clive Gough

Wednesday 16 November 2022
Cathrine Te Miringa Holland
Helena Tuteao

Marree Keepa

Amanda Pu

John Moncur Forbes

Maea Marshall

Thursday 17 November 2022
Concheta (Pepper) Hudson
Stephen Dennett

Tracy Hillier

Monday 19 June 2023
Maaka Tibble
Whare Te Moana

Tuesday 20 June 2023
Christina Cowan
Victor West

Gaylene Te Rauna
Putiputi Twomey
Andrea Lamont

Wednesday 21 June 2023

Nigel Ngahiwi

Natasha Swann

Wiremu Kohere

Kahurangi Fergusson-Tibble

Te Urunga Aroha Evelyn Kereopa
Malcolm Kingi
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Thursday 22 June 2023

Dr John Wren

Warwick Gowland

Adrienne King

Friday 23 June 2023

Maggie Gordon

Donna Williams

Patricia Gordon

Dr John Wren

Sir Edward Taihaakurei Durie

PAPAKURA MARAE, TAAMAKI MAKAURAU AUCKLAND
Monday 20 March 2023

Karen Pointon

Haamiora Te Maari

Tuesday 21 March 2023
Stephanie Awheto
Heemi Hema

Milton Reedy

Wednesday 22 March 2023
Dr Kirsten Smiler

Dr Jesse Kokaua

Dr Nick Bowden

Diane Black

David McNair

Mereana Peka

Thursday 23 March 2023
Dr Rachel Brown

Dr Tristram Ingham
Bernadette Jones

Friday 24 March 2023
Charmeyne Te Nana-Williams
Helen Leahy

Merepeka Raukawa-Tait

Monday 21 August 2023

Whiti Ronaki
Tauri Lyndon
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Tuesday 22 August 2023
Dayna Tiwha

Wayne Te Rangi

Tracey Penney

Wednesday 23 August 2023
Hone Tamepo

Tania Kingi

Tania Thomas

Karen Smith

Thursday 24 August 2023
Shane Clarke
Winiata Brown
Roger Herangi
Kaanga Skipper
Lorraine Bailey
Karolini Tutevaha
Raukura Hune
Ani Petera

Taylor Curd
David Curd

Friday 25 August 2023
Dr Huhana Hickey
Sophie Tauhara
Bernadette Jones
Gary Williams

Ruth Jones

COPTHORNE HOTEL, PAIHIA
Monday 20 November 2023
Denise Egan

Marie Farquhar

Tiaki Hana Grant-Mackie

Tuesday 21 November 2023
Tiaki Hana Grant-Mackie
Natasha Clarke

Dr Makarena Dudley
Professor Denise Wilson

Wednesday 22 November 2023
Bessina Pehi Senior
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Mere Brooks
Kahu Morunga
Donna Awatere-Huata

Thursday 23 November 2023
Geneva Hakaraia-Tino
Joyce Harris

Doris Harris

Brendon Harris

Te Enga Harris

Friday 24 November 2023
Christopher Dave
Sharon Campbell

COPTHORNE HOTEL, WELLINGTON
Monday 18 March 2024

Paula Tesoriero

Geoffrey Thompson

Tuesday 19 March 2024
Paula Tesoriero
Dr Diana Sarfati

Wednesday 20 March 2024
Ben O’Meara
Dr Juanita Ryan

Thursday 21 March 2024
Sarah Palmer

Dwina Dickinson
Geoftrey Thompson

Friday 22 March 2024
Sean Teddy

Dr John Crawshaw
Dr Martin Thomas
Amanda Bleckmann
Leigh Marsh

Monday 5 August 2024
Ben O’Meara

Dr Timothy Jelleyman
Harsh Vardhan
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Tuesday 6 August 2024
Brian Coffey

Sean Teddy

Dr Denise Powell
Amanda Bleckmann

Wednesday 7 August 2024
Andrew Inder

Mark Powell

Amanda Bleckmann
Bridget Duley

Thursday 8 August 2024
Megan Main

Eldon Paea

Cheryl Gall

Chelsea McNeil

Friday 8 August 2024
Robyn Shearer

Dr Bronwyn Croxson
Ben O’Meara
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APPENDIX VII

SELECT INDEX TO THE WAI 2575 RECORD OF INQUIRY

RECORD OF HEARINGS

PANEL MEMBERS
The panel members were Judge Damian Stone, Professor Susy Frankel, Professor
Tom Roa, Tania Simpson and Professor Linda Tuhiwai Smith.

HEARINGS
Week one of the hearings was held at the Waitangi Tribunal Offices in Wellington
from 14 to 18 March 2022.

Week two of the hearings was held at the Waitangi Tribunal Offices in
Wellington from 2 to 4 May 2022.

Week three of the hearings was held at the Waitangi Tribunal Offices in
Wellington from 29 August to 2 September 2022.

Week four of the hearings was held at the Waitangi Tribunal Offices in
Wellington from 14 to 17 November 2022.

Week five of the hearings was held at Papakura Marae in Auckland from 20 to
24 March 2023.

Week six of the hearings was held at the Waitangi Tribunal Offices in Wellington
from 19 to 23 June 2023.

Week seven of the hearings was held at Papakura Marae in Auckland from 21 to
25 August 2023.

Week eight of the hearings was held at Copthorne Hotel Bay of Islands in Paihia
from 20 to 24 November 2023.

Week nine of the hearings was held at Copthorne Hotel Oriental Bay in
Wellington from 18 to 22 March 2024.

Week 10 of the hearings was held at Copthorne Hotel Oriental Bay in Wellington
fromsto9 August 2024.

Week 11 of the hearings was held at Te Rauparaha Arena in Porirua from 2 to
6 December 2024.
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SELECT RECORD OF PROCEEDINGS

1 STATEMENTS

1.1 Statements of claim

1.1.21

(b) Robert Gabel on behalf of Ngaati Tara (Wai 1886), sixth statement of claim,
28 September 2020

1.1.24
(b) Malcolm Kingi on behalf of Ngai Taahuu o Mohaka Waikare (Wai 2894), second
amended statement of claim, 28 September 2020

1.3 Statements of response
1.3.4 Geoffrey Melvin (Crown), statement in response to tranche two claims seeking
inclusion in stage two of inquiry, 9 November 2020

1.3.6 Abbey Lawson (Crown), Crown updated statement of response to Wai 2624,
22 November 2021

1.4 Statements of issues

1.4.2 Tribunal Statement of Issues for the disability phase of stage two, 23 September 2021

2 TRIBUNAL MEMORANDA, DIRECTIONS AND DECISIONS

2.5 Pre-hearing stage

2.5.1 Chief Judge Wilson Isaac, memorandum commencing kaupapa inquiry into health
services and outcomes, 30 November 2016

2.5.4 Chief Judge Wilson Isaac, memorandum appointing panel for Health Services and
Outcomes Kaupapa Inquiry, 15 March 2017

2.5.6 Judge Stephen Clark, memorandum concerning first judicial conference, 13 April
2017

2.5.8 Judge Stephen Clark, memorandum following first judicial conference, 26 May 2017

2.5.12 Chief Judge Wilson Isaac, memorandum appointing panel member, 14 September
2017

2.5.17 Judge Stephen Clark, memorandum confirming next steps in inquiry, 8 December
2017

2.5.28 Judge Stephen Clark, memorandum confirming oral directions given at 11 June 2018
judicial conference and providing amended stage one timetable, 20 June 2018

2.5.29 Judge Stephen Clark, memorandum concerning priorities for stage two and
research, 29 June 2018
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2.6 Hearing stage
2.6.17 Judge Stephen Clark, memorandum concerning stage two, 18 October 2019

2.6.21 Judge Stephen Clark, memorandum releasing preliminary list of claims relating to
disability to be aggregated or consolidated, 27 February 2020

2.6.23 Judge Stephen Clark, memorandum concerning research, eligibility and next steps
in stage two, 17 April 2020

2.6.32 Chief Judge Wilson Isaac, memorandum appointing replacement Presiding Officer,
13 October 2020

2.6.43 Judge Damian Stone, memorandum addressing scope, jurisdiction and claim
eligibility matters for the disability phase of stage two, 25 February 2021

(a) Claims eligible to participate in the disability phase of the Health Services and
Outcomes Kaupapa Inquiry, 30 March 2021

2.6.48 Judge Damian Stone, memorandum regarding procedural matters in advance of
and after 20 May 2021 judicial conference, 31 May 2021

2.6.58 Judge Damian Stone, memorandum on matters relating to disability phase of stage
two, 7 September 2021

2.6.59
(a) Waitangi Tribunal accessibility inquiry protocol for stage two, 21 September 2021

2.6.60 Judge Damian Stone, memorandum confirming the statement for issues for the
disability phase of stage two, 23 September 2021

2.6.68 Judge Damian Stone, memorandum regarding request for hearing concerning
Crown covID-19 policy, 17 November 2021

2.6.70 Health Services and Outcomes Kaupapa Inquiry panel, memorandum granting
priority hearing on Crown covip-19 policy, 23 November 2021

2.6.81
(a) Waitangi Tribunal covip-19 Protection Framework Protocol, dated 1 December 2021

(revised 31 January 2022), 2 February 2022

2.6.107 Judge Damian Stone, memorandum regarding venue preferences for claimant
hearings of the disability inquiry and other procedural matters, 30 September 2022

2.6.138 Judge Sarah Reeves, memorandum appointing Susy Frankel as a replacement
panel member, 15 August 2023

2.6.171 Health Services and Outcomes Kaupapa Inquiry panel, memorandum concerning
urgency and priority of Wai 3307, 8 May 2024
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3 SUBMISSIONS AND MEMORANDA OF PARTIES

3.1 Pre-hearing represented

3.1.164 David Stone, Augencio Bagsic and Catherine Leauga, joint memorandum
following third counsel round table discussions on 3 May 2018, 15 May 2018

3.1.183 Paranihia Walker (Wai 2499), memorandum accompanying overview of proposed
research and priority issues for stage two, 25 June 2018
‘Proposed Approach to Stage Two of Wai 2575 Inquiry, table, no date

3.2 Hearing stage
3.2.210 Geoffrey Melvin (Crown), memorandum providing update on meetings with
claimant counsel, 29 April 2020

3.2.264 Craig Linkhorn (Crown), memorandum with submissions on jurisdiction,
eligibility and scope, 11 November 2020

3.2.279 Stephanie Roughton, Dan Kim and Darrell Naden (Wai 762, Wai 2005, Wai
2863, Wai 1531, Wai 2743, Wai 2869, Wai 2893), memorandum on accident compensation
corporation and income support, 4 December 2020

3.2.315 Tom Bennion, Genevieve Davidson, Peter Johnson, Emily Martinez, Johanna
Jacobson, Dr Bryan Gilling, Rox Soriano, Craig Linkhorn, Heather Jamieson and Aroha
Herewini, joint memorandum filing draft protocol on agreed accessibility requirements for
and leading up to hearings, 2 July 2021

(a) ‘Waitangi Tribunal Accessible Inquiry Protocol, 2 July 2021

(b) List of firms in support of draft protocol, 2 July 2021

3.2.366 Donna Hall and Odette Ford Brierley (Wai 2631, Wai 2632, Wai 2640, Wai 2644),
memorandum requesting a special hearing on covip-19, 15 November 2021

3.2.381 David Stone, Catherine Leauga and Azania Watene (Wai 2624, Wai 2672),
memorandum responding to memorandum 2.6.68, 19 November 2021

3.2.383 Roimata Smail and Kellie Dawson (Wai 2910), memorandum responding to
memorandum 2.6.68, 19 November 2021

3.2.390 Jason Gough, Abbey Lawson and Meredith Clement (Crown), memorandum
responding to memorandum 2.6.68, 19 November 2021

3.2.519 David Stone (Wai 2624), and Craig Linkhorn and N Ellis (Crown), joint
memorandum providing Fetal Alcohol Spectrum Disorder engagement update, 23 May

2022

3.2.582 David Stone (Wai 2624) and A Lawson (Crown), joint memorandum providing
Fetal Alcohol Spectrum Disorder engagement update, 22 August 2022

3.2.618 Craig Linkhorn (Crown) and David Stone (Wai 2624), joint memorandum
providing Fetal Alcohol Spectrum Disorder engagement update, 21 October 2022
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3.2.668 David Stone and Craig Linkhorn, joint memorandum providing Fetal Alcohol
Spectrum Disorder engagement update, 1 March 2023

3.2.840
(a) Index and annexures to memorandum 3.2.840 (Wai 2910), 8 September 2023

3.2.1093
(b) Table cross-referencing the Crown’s evidence against joint statement of specific relief,

28 June 2024

3.2.1241 Craig Linkhorn and Freya Dean (Crown), memorandum responding to
memorandum 3.2.1239, 19 March 2025

3.2.1242 Craig Linkhorn and Freya Dean (Crown), memorandum regarding publication
of disability survey, 6 March 2025

3.3 Opening, closing and in reply
3.3.23 James Ferguson (Wai 1315), stage one closing submissions, 20 February 2019

3.3.32
(a) Table of recommendations sought and Crown responses, no date, 8 March 2019

3.3.110 Lucy Tothill (Wai 3212), closing submissions, 16 September 2024

3.3.111 David Stone, Catherine Leauga and Paige Joy (Wai 2624), closing submissions,
16 September 2024

3.3.112 David Stone, Catherine Leauga and Paige Joy (Wai 2672), closing submissions,
16 September 2024

3.3.113 Peter Johnston, D Chong, D Tesoriero and Alka Ahirao (Wai 2109), closing
submissions, 16 September 2024

(a) ‘Answers to Tribunal Statement of Issues, 16 September 2024

3.3.114 Eve Rongo, Richard Gayfer and Zion Tait (Wai 3117), closing submissions,
16 September 24

3.3.115 Aarama Ngaapoo, Te Karu o Whakatihi Brown, and Hussain Sabori (Wai 3216,
Wai 2123), closing submissions, 16 September 2024

3.3.116 David Stone and Barney Tuupara (Wai 2682), closing submissions, 17 September
2024

3.3.117 Roimata Smail and Sepora Cassidy (Wai 2910), closing submissions, 17 September
2024
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3.3.118 Stephanie Roughton, CheriRose Smith, Adam Crawford, Luke Redward, Lauren
Oliver, S Rickard and Quentin Radich (Wai 1886, Wai 2743, Wai 2005, Wai 762, Wai 1531,
Wai 2894), joint closing submissions, 17 September 2024

3.3.119 Dr Bryan Gilling, Henry Foubister and Rox Soriano (Wai 3069), closing
submissions, 17 September 2024

3.3.120 Dr Bryan Gilling, Rox Soriano and Caitlin Fellowes (Wai 2619), closing
submissions, 17 September 2024

3.3.121 Karen Feint xc and Toni Talamaivao (Wai 2943), closing submissions,
17 September 2024

3.3.123
(a) Emma Whiley and Kudrat (Wai 2143), closing submissions (redacted version),

3 October 2024

3.3.124 Donna Hall and Phillip Cornegé (Wai 2644), closing submissions, 17 September
2024

3.3.125 Emma Whiley and Kudrat (Wai 3073), closing submissions, 18 September 2024
3.3.126 Raewyn Clark (Wai 1781), closing submissions, 18 September 2024

3.3.127 Tom Bennion, Emma Whiley and Kudrat (Wai 2139), closing submissions,
18 September 2024

3.3.128 Neuton Lambert (Wai 2736), closing submissions, 18 September 2024

3.3.129 H Irwin-Easthope and R Douglas (Wai 2912), closing submissions, 18 September
2024

3.3.130 Coral Panoho-Navaja and Jack Alexander (Wai 2734), closing submissions,
19 September 2024

3.3.131 Thipera Peters, Aroha Herewini, Amber Evans and Kodi Minnell (Wai 1341),
closing submissions, 19 September 2024

3.3.132 Annette Sykes, Sam Vincent and Maia Te Hira (Wai 2494, Wai 2713, Wai 2728),
joint closing submissions, 19 September 2024

3.3.133 Kelly Dixon and Komal Singh (Wai 2003), closing submissions, 19 September 2024

3.3.134 Neuton Lambert and Bobbi Walker (Wai 3243), closing submissions, 19 September
2024

3.3.135 Neuton Lambert and Bobbi Walker (Wai 1176), closing submissions, 19 September
2024
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3.3.136 Dr Season-Mary Downs, Chelsea Terei-Tipene, Heather Jamieson, Majka
Cherrington, Emma Jackson and Tatijana-Simon Larsen (Wai 682, Wai 1464, Wai 1546),
joint closing submissions, 23 September 2024

3.3.137 Janet Mason (Wai 2720, Wai 2704, Wai 179, Wai 2623, Wai 2849, Wai 996), closing
submissions and annex A, 23 September 2024

3.3.138 Freya Dean (Crown), summary of closing submissions, 7 October 2024
(a) Craig Linkhorn and Freya Dean (Crown), closing submissions, 14 October 2024

3.3.162 Tuinukutavake Afeaki and Dr Rekha Arya (Wai 700), closing submissions,
19 November 2024

4 TRANSCRIPTS AND TRANSLATIONS

4.1 Transcripts

4.1.8 National Transcription Service, transcript of stage one closing submissions, 12 April
2019

4.1.11 National Transcription Service, transcript of disability phase hearing week one,
1 April 2022

4.1.12 National Transcription Service, transcript of disability phase hearing week two,
23 May 2022

4.1.13 National Transcription Service, transcript of disability phase hearing week three,
3 October 2022

4.1.15 National Transcription Service, transcript of disability phase hearing week five,
26 May 2023

4.1.18 National Transcription Service, transcript of disability phase hearing week four,
5 July 2023

4.1.20 National Transcription Service, transcript of disability phase hearing week seven,
28 September 2023

4.1.23 National Transcription Service, transcript of disability phase hearing week six,
31 October 2023

4.1.25 National Transcription Service, transcript of disability phase hearing week eight,
16 January 2024

4.1.26 National Transcription Service, transcript of disability phase hearing week nine,
30 April 2024

4.1.27 National Transcription Service, transcript of disability phase Crown hearing week
two, 29 August 2024
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4.1.28 National Transcription Service, transcript of disability phase closing submissions,
2 May 2025

6 OTHER PAPERS IN PROCEEDINGS

6.2 Other documents

6.2.2 Inquiry into Mental Health and Addiction, Draft Terms of Reference, 23 January
2018, 9 February 2018

6.2.18 New Zealand Health and Disability System Review, ‘Final Report — Puurongo
Whakamutunga’ (March 2020), 20 November 2024

6.2.20 New Zealand Health and Disability System Review, ‘Interim Report - Puurongo
Moo Teenei Waa’ (August 2019), 20 November 2024

SELECT RECORD OF DOCUMENTS

B SERIES

B22 Dr Paula King, ‘Maaori with Lived Experience of Disability (Part 1)’ (Tribunal
commissioned report), 28 June 2019

(a) Dr Paula King, brief of evidence, 17 November 2021

(g) Dr Paula King, index and document bank of responses from agencies, 28 June 2019

B23 Hector Kaiwai and Dr Tanya Allport, ‘Maaori with Disabilities (Part Two)’ (Tribunal
commissioned report), 28 June 2019

B24 Maaori Heath Disability Statistical Report August 2019, 12 August 2019

B27 He Ara Oranga: Report of the Government Inquiry into Mental Health and
Addiction, published in November 2018, 5 September 2019

B32 Geoffrey Thompson, brief of evidence, 24 July 2020
B33 Adri Isbister, brief of evidence, 7 December 2020

B39 Dr Diana Sarfati, brief of evidence, 22 September 2022
B40 Paula Tesoriero, brief of evidence, 19 October 2022

C SERIES

c1 Dr Cherryl Smith, brief of evidence, 26 October 2021
c2 Deb Cole, brief of evidence, 11 October 2021

c3 Hayden Wano, brief of evidence, 11 October 2021
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(a) ‘Whaanau ora approach in practice] table, 11 Oct 2021

c4 James Yallop, brief of evidence, 13 October 2021

c5 Dr Raewyn Mutch, brief of evidence, 13 October 2021

c6 Dr Valerie McGinn, brief of evidence, 11 October 2021

c7 Dave Ratu, brief of evidence, 11 October 2021

c8 Linda Stewart, brief of evidence, 11 October 2021

c11 Michael Stewart, brief of evidence, 11 October 2021

c12 Rebecca Te Kanawa, brief of evidence, 11 October 2021

c13 Valerie Rippey, brief of evidence, 11 October 2021

c14 Donna Washbrook, brief of evidence, 11 October 2021

ci5 Lavinia Toka, brief of evidence, 12 October 2021

c16 Lady Tureiti Moxon, brief of evidence, 12 October 2021

c17 Sarah Goldsbury, brief of evidence, 13 October 2021

c18 Disability Rights Commissioner and Children’s Commissioner, ‘Report to the Prime
Minister on Fetal Alcohol Spectrum Disorder: A Call to Action, received 19 October 21
(a) Paula Tesoriero, summary of the Fetal Alcohol Spectrum Disorder: A Call to Action
June 2020 report, 8 November 2021

(g) Paula Tesoriero, summary response to Tribunal question regarding FAsD expenditure,

11 April 2022

c20 Brian Coftey, brief of evidence, 22 November 2021
(a) Index and exhibits to Brian Coffey brief of evidence, 22 November 2021

c21 Shaun McMaster, brief of evidence, 22 November 2021
(a) Index and exhibits to Shaun McMaster brief of evidence, 22 November 2021

c22 Sonia Hawea, brief of evidence, 23 December 2021
c23 Bundle of cross examination documents for hearing week one, 23 November 2021

c25 Michelle Murray, brief of evidence, 11 April 2022
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E SERIES

E1 Dr Heather Came, Professor Tim McCreanor, and Leanne Manson, joint brief of
evidence, 9 November 2021

E3 Di Rump, brief of evidence, 21 February 2022

E5(a) Ministry of Health - Manatuu Hauora, Whaaia Te Ao Maarama 2018 to 2022: The
Maaori Disability Action Plan, published March 2018, 2 May 2022

F SERIES

F1 Phillipa Reti, brief of evidence, 13 June 2022

F3 Manuwai Wells and Victoria Wells, joint brief of evidence, 13 June 2022

F4 Tania Matthews-King and Lana Toia, joint brief of evidence, 13 June 2022

F6 Stevie Warren, brief of evidence, 13 June 2022

F7 Miranda Shackell, brief of evidence, 13 June 2022

F8 Kim Robinson, brief of evidence, 13 June 2022

F9 Jonathan Tautari, brief of evidence, 13 June 2022

F10 Astor Toia, brief of evidence, 13 June 2022

F11 Robina Rihari, brief of evidence, 13 June 2022

F15 Louisa Collier, brief of evidence, 15 June 2022

F18 Dr Richard Meade, brief of evidence, 17 June 2022

F19 Tracy Clarke-Baker, brief of evidence, 17 June 2022

F20 Mathilda Broodkoorn and Katherine Clarke, joint brief of evidence, 20 June 2022
F21 Darcelle Bell-Ata’ata, brief of evidence, 20 June 2022

F22 June Heihei, brief of evidence, 20 June 2022

F24 Renata Tane and Ripeka Tane, joint brief of evidence, 20 June 2022

F26 Sheree George, brief of evidence, 20 June 2022

F27 Dr Juanita Ryan, brief of evidence, 14 June 2022
(b) Index and appendices to Dr Juanita Ryan brief of evidence, 15 June 2022
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r28 Eddie Hokianga, brief of evidence, 22 July 2022

G SERIES

G1 Dr Chistopher Tooley and Shelley Cunningham, joint brief of evidence, 30 August 2022
(b) Te Puna Ora o Mataatua: Financial Review - BoppHB Community Support Services
Responsive Model of Care Agreement dated March 2019, 29 August 2022

G6 Stephen Dennett, brief of evidencet, 1 September 2022

G7 Concheta (Pepper) Hudson, brief of evidence, 1 September 2022

G9 Danielle Vaoga, brief of evidence, 5 September 2022

Gu1 Tracy Hillier, brief of evidence, 6 September 2022

H SERIES

H3 Karen Pointon, brief of evidence, 16 January 2023

(a) Appendices to Karen Pointon brief of evidence, 16 January 2023

H4 Heemi Hema, brief of evidence, 16 January 2023
(a) Heemi Hema, summary of brief of evidence, 16 January 23

H5 Milton Reedy, brief of evidence, 16 January 2023

H6 Stephanie Awheto, brief of evidence, 17 January 2023
(a) Appendices to Stephanie Awheto brief of evidence, 17 January 2023
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