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Introduction 

1. This memorandum-directions confirms the panel’s decision on the approach we intend to
adopt in relation to the leave we reserved in the stage two report of the Marine and Coastal
Area (Takutai Moana) Act (Wai 2660) Inquiry for parties to seek final findings and
recommendations.

Background 

2. On 4 October 2023, the Marine and Coastal Area (Takutai Moana) Act 2011 (Wai 2660)
Inquiry Tribunal panel released The Marine and Coastal Area (Takutai Moana) Act 2011
Inquiry Stage 2 Report (the Stage Two Report) in pre-publication format.

3. At page 108 of the Stage Two Report, the panel made an interim finding that the customary
marine title (CMT) test under section 58 of the Marine and Coastal (Takutai Moana) Act
2011 (the Act) ‘breaches the Treaty principles of partnership and active protection’. Given
that the CMT test remained subject to appeals at the time, we granted leave for the parties
to seek final findings and recommendations once all appeal rights had been exhausted in
the courts.

4. On 25 June 2026, the Tribunal received a memorandum from Bryce Lyall and Hannah
Swedlund, counsel for the claimants listed at paragraph one of that memorandum.
Counsel seek a direction confirming our approach to the above reserved leave by either
(Wai 2660, #3.4.16 at [8]):

(a) making final findings on the s 58 test for applications determined prior to 25 July
2024, with leave reserved for those who await further appeals on the amended law;
or

(b) completing an inquiry into all the claims (those that were decided before the July
2024 and after) once the amended s 58 test becomes settled law.

5. In my memorandum-directions dated 3 July 2026, I summarised the above submissions
and noted that Whakatōhea Kotahitanga Waka (Edwards) v Ngāti Ira o Waioweka, Ngāti
Patumoana, Ngāti Ruatākenga and Ngāi Tamahaua (Te Kāhui Takutai Moana o Ngā
Whānau me Ngā Hapū o Te Whakatōhea) (No 2)1 – being the second Supreme Court
judgment on the correct application of the s 58 test for CMT – was issued on 15 August
2025 (Wai 2660, #2.7.7 at [11]).

6. I accordingly directed counsel for the Crown to file any submissions in response to Mr
Lyall and Ms Swedlund’s memorandum by 17 July 2026. I further invited claimant counsel
to file any submissions in reply to those of the Crown by 31 July 2026 (Wai 2660, #2.7.7
at [12] – [13]).

Submissions in response and reply 

Crown memorandum 

7. On 17 July 2026, the Tribunal received a memorandum from Geoffrey Melvin and Yasmin
Moinfar-Yong, counsel for the Crown. Counsel consider it open to the Tribunal to finalise
its interim findings, now that the Supreme Court has determined the stage one appeals
referred to at [5] above (Wai 2660, #3.4.17 at [9]).

1 Whakatōhea Kotahitanga Waka (Edwards) v Ngāti Ira o Waioweka, Ngāti Patumoana, Ngāti 
Ruatākenga and Ngāi Tamahaua (Te Kāhui Takutai Moana o Ngā Whānau me Ngā Hapū o Te 
Whakatōhea) [2025] NZSC 104. 
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8. Counsel for the Crown suggest this could be done on the papers, following receipt of any 
supplementary submissions from the claimants and the Crown. Counsel anticipates those 
submissions would have a limited focus: they would essentially consider whether the 
Supreme Court has said anything to suggest the Tribunal’s earlier findings and 
recommendations are no longer relevant or apt (Wai 2660, #3.4.17 at [9]). 

9. Counsel for the Crown do not, however, consider that either of the proposals set out in Mr 
Lyall and Ms Swedlund’s memorandum are appropriate. Counsel submit that the Tribunal 
was not seized of any claims relating to the amended section 58 test when it conducted 
the Wai 2660 inquiry, and therefore, it is outside the scope of the inquiry to address whether 
the applicants affected by the 2025 amendments have suffered prejudice. Accordingly, 
counsel submit that the Tribunal need not await settled jurisprudence on the amended test 
before moving to finalise its interim findings (Wai 2660, #3.4.17 at [10] – [12]). 

10. Counsel for the Crown note that while the stage one appeals referred to at [5] above have 
now been finally determined, proceedings have not yet concluded, with the High Court yet 
to conduct a rehearing of certain matters remitted to it by the Supreme Court in its second 
judgment (Wai 2660, #3.4.17 at [7]).  

11. Finally, counsel for the Crown advise that there are extant appeals in the Court of Appeal 
which relate to Justice Churchman's ‘stage two’ decisions which are currently adjourned 
pending the above High Court decision (Wai 2660, #3.4.17 at [7.2]).  

Sykes & Co. memorandum 

12. On 3 August 2026, the Tribunal received a memorandum in reply to counsel for the Crown 
from Annette Sykes, Kalei Delamere-Ririnui, Jack Potaka and Rangipurei Manley, counsel 
for the Ngāti Ira o Waiōweka Rohe (Wai 558) claim (Wai 2660, #3.4.19).  

13. Counsel advise they are content to abide by whatever direction the Tribunal considers 
appropriate as to the timing and manner in which its reserved leave is exercised and ‘do 
not seek a specific direction as to the timing or process for finalising the Tribunal’s reserved 
leave’ (Wai 2660, #3.4.19 at [5] & [10] – [11]). 

14. Counsel highlight, however, several factual matters which they consider may assist the 
Tribunal. Counsel contend that the Crown’s position regarding the s 58 amendments being 
outside the scope of inquiry is overstated, noting that the Tribunal was live to the 
government's intention to amend the customary marine title test during the Wai 2660 
inquiry (Wai 2660, #3.4.19 at [6]). 

15. Counsel advise that the claimants do not suggest the Tribunal should embark upon a fresh 
inquiry into the 2025 amendments. Counsel, however, submit that the amendments do not 
prevent the Tribunal from determining the appropriate exercise of the leave it reserved 
(Wai 2660, #3.4.19 at [7]). 

16. In addition, counsel advise that Ngāti Ira o Waiōweka are party to the extant Court of 
Appeal appeals referred to at [11] above against Churchman J’s stage two decisions. 
Counsel submit that the Tribunal’s interim finding – that the ‘without substantial 
interruption’ element of the s 58 test breaches Te Tiriti – is directly pertinent to the issue 
that remains to be determined in that litigation (Wai 2660, #3.4.19 at [8] – [9]). 

17. Counsel accordingly contend that the Tribunal's findings – whenever such findings are 
finalised – will remain capable of informing issues that continue to arise in the extant Court 
of Appeal proceedings. Counsel submit that this stated connection between the Tribunal’s 
findings and the extant Court of Appeal proceedings is a relevant consideration when 
determining the appropriate process for exercising the reserved leave (Wai 2660, #3.4.19 
at [10]). 
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Kōkiri Chambers memorandum 

18. On 4 August 2026, the Tribunal received a memorandum in reply to counsel for the Crown 
from Mr Lyall and Ms Swedlund (Wai 2660, #3.4.20). Counsel advise that the claimants 
disagree with the Crown's position that findings on prejudice caused by the amended 
section 58 test fall outside the scope of the Wai 2660 inquiry (Wai 2660, #3.4.20 at [3]). 

19. Counsel submit that the question of amendment ‘should not matter to the Tribunal’s task’, 
as question one of the Tribunal Statement of Issues (TSOI) makes a general reference to 
the Act (Wai 2660, #1.4.1). This statement, counsel say, ‘is wide enough to encapsulate 
an inquiry into the amended Act’ and remains to be answered fully given the state of 
unsettled law (Wai 2660, #3.4.20 at [4] – [5]). 

20. Counsel further submit that, while the section 58 amendments were the subject of the 
Marine and Coastal (Takutai Moana) Act Coalition Changes Urgent (Wai 3400) inquiry, 
that inquiry was limited in the findings it could make on possible prejudice given that the 
amendments were still in development when the claims were being heard (Wai 2660, 
#3.4.20 at [6]). 

21. Counsel therefore submit that the Wai 2660 inquiry ‘would be the appropriate forum to 
make final findings on actual prejudice caused by the amended section 58 test’ (Wai 2660, 
#3.4.20 at [7]). 

22. Counsel suggest that, if there are concerns about this process, the Tribunal could grant 
leave for amended statements of claim to be filed once the amended section 58 test 
becomes settled law (Wai 2660, #3.4.20 at [8]). 

Panel decision 

23. The panel has considered all submissions received from the parties in relation to the leave 
sought by Mr Lyall and Ms Swedlund at [4] above. We accordingly confirm that we will 
now move to finalise our findings on the s 58 test, and, where appropriate, make any 
necessary recommendations.  

24. We emphasise that our findings will be based on the issues and legislative framework that 
were the subject of stage two of the Wai 2660 inquiry (the stage two inquiry). We agree 
with counsel for the Crown that, as the Tribunal was not seized of any claims relating to 
the amended s 58 test when it conducted the stage two inquiry, it is outside the scope of 
our inquiry to address whether those applicants affected by the 2025 amendments have 
suffered prejudice as a result of such amendments. 

25. Furthermore, in response to Mr Lyall and Ms Swedlund’s submissions regarding our TSOI 
(Wai 2660, #1.4.1) above at [19], we consider that, at the time when we originally drafted 
the TSOI, no amendments to the s 58 test were contemplated. Accordingly, we do not 
agree that our general reference to the Act in question one of the TSOI is wide enough to 
encapsulate an inquiry into the amended Act. 

26. We will therefore turn to consider the effects of the Supreme Court’s findings in the stage 
one appeals referred to at [5] above, and whether the effects of such findings suggest that 
our earlier interim findings and recommendations in the Stage Two Report are no longer 
relevant or appropriate.  

27. I accordingly direct claimant counsel to file submissions on the matters noted at [26] above 
by no later than 5 pm, Thursday 1 October 2026.  

28. I further confirm that counsel for the Crown should file submissions in response to those 
of claimant counsel by no later than 5 pm, Thursday 22 October 2026. 
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29. Claimant counsel may file any submissions in reply to those of the Crown by no later than 
5 pm, Thursday 12 November 2026. 

 
Me tuku atu te Kairēhita i tētehi kape o tēnei whakahau ki ērā ki te rārangi whakamōhio mō 
Wai 2660, te Marine and Coastal Area (Takutai Moana) Act Inquiry. 
 
The Registrar is to send a copy of this direction to all those on the distribution list for Wai 
2660, the Marine and Coastal Area (Takutai Moana) Act Inquiry. 

 

WHAKAPŪMAUTIA ki Whangārei i te 14 o te Hepetema 2026 

 
 
 

 
 
Kaiwhakawā Miharo Armstrong  
Te Mana Whakahaere 
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