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Introduction

1.

Tui Marsh is Deputy Chief Executive — Treaty Reconciliation and Takutai
Moana at the Office of Treaty Settlements and Takutai Moana — Te Tari
Whakatau (Te Tari Whakatau).

She gives evidence on behalf of Te Tari Whakatau concerning the Crown’s
policies and practices for negotiating the settlement of historical Treaty
claims and the role of Te Tari Whakatau, and the information held by Te Tari
Whakatau about representation and participation in Treaty settlement

negotiations.

Te Tari Whakatau is responsible for negotiating settlements of historical
claims directly with large natural groups under the guidance and direction

of Cabinet, and for overseeing the implementation of settlements.

Crown policies and practice for negotiating historical Treaty claims

4.

The Crown’s policies regarding the negotiation of historical Treaty claims
are set out in Ka Tika a Muri, Ka Tika @ Mua — Healing the Past, Building a

Future (the Red Book).

The Crown’s approach to Treaty settlements has developed over time and
takes into account the findings and recommendations arising from
Waitangi Tribunal inquiries into particular settlement and mandate

processes.

Tui Marsh’s brief of evidence focuses on the way in which the Crown
engages with the relevant claimant community/large natural group in
relation to a Treaty settlement, including the policies of the Crown specific

to mandate recognition, negotiation and ratification.

Mandate

7.

10461349

Historical Treaty settlement negotiations tbegin with a claimant group
approaching the Crown with a proposal to be recognised by the Crown as
a large natural group for the purposes of entering into negotiations to settle
their historical Treaty of Waitangi claims. Before negotiations commence, a

claimant group must confer a mandate on representatives of a large natural



10.

group to enter into negotiations with the Crown and that mandate must be

recognised by the Crown.

The mandating process is discussed in detail in the brief of evidence. The
Crown’s role is to support claimant groups through the mandating process
and to assess whether the process meets Crown policy requirements for
mandate recognition. The Crown is open to groups adopting approaches
that reflect the claimant groups’ tikanga, customs and decision-making

practices.

The Crown will recognise a mandate if satisfied that the claimant group has
conferred it on the representatives through an open, transparent process
that is consistent with the group’s tikanga and the contents of a Deed of

Mandate meet the Crown’s requirements.

The Crown does not require mandated representatives to have any
particular legal form or structure and the Crown has recognised a range of
mandated entities with varying representative structures. The Crown does
not provide specific requirements for any kind of demographic
representation with the mandated representatives (or the negotiators who
they appoint). It is for the claimant community to determine, through the

mandate process, how they wish to be represented in negotiations.

Negotiations

11.

12.

13.
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Throughout pre-negotiations and negotiations, the Crown works with the
mandated representatives on behalf of the claimant group. The mandated

representatives may appoint negotiators or be the negotiators themselves.

The Crown works with the appointed negotiators of the large natural group
to develop a redress package. The deed of settlement is negotiated by the
mandated representatives and the Crown, and must be ratified by the

claimant group itself.

While the ratification process is for the claimant group to design, taking into
account the tikanga of those affected, the Crown encourages approaches
that provide claimant group members with a reasonable opportunity to

participate in the process. The Crown will not sign a deed of settlement if



the ratification process used was inadequate, or if the claimant group does

not clearly support the proposed settlement.

Post-Settlement Governance Entity

14.

The claimant group designs the post-settlement governance entity that will
receive and manage settlement redress. The Crown assesses whether the
entity adequately represents all members, has transparent decision-
making and dispute-resolution procedures, is accountable to the whole
group, has the same beneficiaries as the settlement, and has been ratified

by the claimant community.

The Crown’s role

15.

16.

The Crown has a carefully calibrated role in relation to the mandating
process, ratification and review of the post-settlement governance entity.
The Crown’s approach seeks to respect claimant communities’ tikanga,
rangatiratanga, and autonomy while ensuring that representatives are
properly authorised and governance arrangements meet requirements for

representation, accountability, and transparency.

The Crown does not seek to impose any mandate structure or particular
mandate body on a claimant group, and the Crown does not require a
mandated entity to have a particular representation structure. The Crown
considers it is for the claimant community, through the mandate process,
to determine how they wish to be represented in negotiations. However,
the Crown has the responsibility of ensuring that it is negotiating with
representatives who have been properly authorised by the community they
represent and that the post-settlement governance entity meets policy
requirements for transparency, representation of, accountability to the
claimant community. Crown decision-making on these matters does not
include considerations expressly related to wahine Maori or gender

representation.

Information held by Te Tari Whakatau

17.
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Te Tari Whakatau does not collect, monitor, or report gender data
concerning mandated entities, negotiating teams, post-settlement

governance entities, or deed signatories.



18.
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There are many ways in which members of claimant communities
participate and are represented in the settlement process. This includes in
roles as mandated representatives and negotiators, as members voting on
mandate, organising and coordinating information, mandate and
negotiations hui, participating in discussions, and voting on ratification of

the Deed of Settlement.





