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MAY IT PLEASE THE TRIBUNAL

THE CLAIMANTS

1. The Claimant, Morehu McDonald brings this claim on
behalf of himself and on behalf of the Rawiri and Rapata
whanau. (“the Claimants”).

2. The Rawiri and Rapata whanau are Nga uri o Te Whareiti
Harawira/Rapata me te tupuna a Ingoa. They are
descended from their tupuna, Ingoa, who was the younger
brother of Te Kanawa, the paramount chief of Ngati
Maniapoto.

3. The Claimants are of Tainui descent with close
whakapapa and kinship links with Ngati Maniapoto and
Waikato iwi and hapu including, among others, Ngati Te
Kanawa, Ngati Paretekawa, and Ngati Ngawaeroa.

4, The Claimants are also closely associated by whakapapa
with Ngati Ngaweroa of Kopua in the Kakepuku and Kawa
region

5. The eponymous ancestor of the Claimants was Ingoa, the

younger brother of Te Kawana, who lived in the late
seventeenth century.’ Te Kanawa was the paramount
chief of Ngati Maniapoto at the time. Their father was Te
Kawairirangi who was four generations in direct descent
from Maniapoto.?

WHAKAPAPA

6. The whakapapa from Maniapoto to Ingoa and on down to
the claimant and the Rawiri and Rapata whanau
descendants is as follows:

Maniapoto
Te Kawa-irirangi |

Runga-te-rangi

Uruhina

! “Maori Settlement of the Waikato District’, Te Awamutu Historical Society, Bulletin No 2, Revised
Edition 1989, Dr JBW Roberton, ‘The Battle of Canoes’, p25
2 Nga Iwi o Tainui, Pei Te Hurinui & Bruce Biggs, p279



Te Kawa-irirangi Il
Ingoa = Ngawaero
Maungariri
Te Tatua
Moewaka
Kumeroa
Harawirapiro
Whareiti
Te Pura
Tata Rapata

Heeni Rawiri

THE CLAIM AREA

7. The Claim area concerns the traditional rohe of Nga uri o
Te Whareiti Rapata me te tupuna a Ingoa which covers
the region south of the Puniu River to Kakepuku, Pokuru,
Kawa and Kopua.

Particulars of claim area:

8. In the time of Ingoa and Te Kanawa, a quarrel arose
between Ngati Apakura and Ngati Puhiawe then in
residence in the Te Awamutu region.® Fighting started
between crews of canoes on Lake Ngaroto, just north of
Te Awamutu, which gave the quarrel its name, the battle
of canoes.” The cause of the fighting was access to an
eel weir called Tautepo on the Mangotama stream which
drains into Lake Ngaroto. The lake was more extensive
then than it is today because the Pakeha settlers drained
it.

* ‘Maori Settlement of the Waikato District’, Ibid, ‘'The Battle of Canoes’, Dr JBW Roberton, p25
* ‘Maori Settlement of the Waikato District’, Ibid, ‘'The Battle of Canoes’, Dr JBW Roberton, p25



9. As a result, the fighting spread to the shore, which ended
in Ngati Apakura being beaten and being forced to retreat
to the south of the Puniu River. Ngati Puhiawe pursued
Ngati Apakura as far as Kawa where they abandoned the
chase. Ngati Apakura went on to Otorohanga. Hikairo, the
Ngati Apakura chief enlisted the support of Ngati
Maniapoto by jumping into a hangi that was being
prepared. Hikairo and Te Kanawa, ariki of Ngati
Maniapoto were cousins and brothers-in-law. Ngati
Maniapoto reinforcements under Te Kanawa and Ingoa,
returned north with Hikairo and met Ngati Puhiawe at
Kawa. In the ensuing battle, Ngatuerua, chief of Ngati
Puhiawe was Kkilled and Ngati Puhiawe were badly
defeated. The remnants fled to Kawhia.®

10. At this time Ngati Puhiawe owned the swamps on the right
bank of the Waipa south of the Puniu as far as Kawa.
Various claims were made to the slaying of Ngatuerua
until Ingoa, partially crippled brother of Te Kanawa, cried,
“This land belongs to the cripple!” From this time that land
became the property of Ngati Maniapoto. Either then or
previously Ingoa married Ngawaero of Ngati Unu, and the
hapu descended from them, still living at Kopua, are Ngati
Ngawaero.®

11. Thus the defeat of Ngatuerua by Ingoa in combat, and
Ingoa’s whakatauki catch-cry that the land belonged to
him which went unchallenged and undisputed by any other
challenger, firmly established the region south of the Puniu
River to Kakepuku, Pokuru, Kawa and Kopua, as part of
the tribal rohe of Nga uri 0 Te Whareiti Rapata me te
tupuna a Ingoa.

12. The Claimants acknowledge that through the marriage of
Ngawaero to Ingoa the descendants of Ngati Ngawaero at
Kopua also have a claim to this region under the mana of
the Ngati Maniapoto tupuna, Ingoa, who gained the land
by success in battle from Ngati Puhiawe.

THE CLAIMS
13. The Claimants say that their claims fall within one or more

of the matters referred to in section 6(1) of the Treaty of
Waitangi Act 1975 namely:

> ‘Maori Settlement of the Waikato District’, Ibid, ‘'The Battle of Canoes’, Dr JBW Roberton, p25
® published article, Ibid, ‘The Battle of Canoes’, Dr JBW Roberton, p7, (Rawiri Personal Papers)



a. that they are Maori, and

b. they have been and continue to be or are likely to
be prejudicially affected by the various Acts and
Crown policies, practices, acts and omissions
adopted by, or on behalf of the Crown or its agents
which include:

FIRST CAUSE OF ACTION: WAR AND RAUPATU

14.

The Claimants adopt the generic pleading entitled
“War and Raupatu” filed with the Tribunal and add the
following:

Background

16.

17.

18.

Orakau

19.

20.

When the Claimant, Morehu McDonald, was a child his
mother, Heeni Rawiri, often told him that it was his duty to
recover the land that was taken unjustly by the Crown
from her mother’s family, hapu, and tribe.’

The Claimant’'s Grandmother was Tata Rapata of Ngati
Ingoa and Ngati Maniapoto from Te Awamutu. She
married Morehu Rawiri of Ngati Hinerangi from Okauia in
Matamata.

The Claimant’s mother told him that her mother said that
they had been made landless as a result of their land
being confiscated by the Crown. The land was taken
because her people fought against the British in defence
of their homelands, and as punishment for their support of
the Kingitanga Movement.

The Claimant’'s great great grandfather, Te Whareiti
Harawira/Rapata took part in the Battle of Orakau in April
1864, fighting against British troops, just outside of Kihikihi
township.®

Te Whareiti, with other Maori defenders, had withstood the
onslaught of about 1500 British soldiers for three days and
nights while under constant bombardments by British
artillery. The Rangatira in charge of the Orakau fighting pa
was the paramount chief of Ngati Maniapoto, Rewi Manga
Maniapoto.

7 . .
Claimant Evidence

8 . .
Claimant evidence



21.

22.

23.

24.

25.

The defenders of the Orakau Pa were from Ngati
Maniapoto, Ngati Raukawa, Ngati Tuwharetoa, and
Tuhoe.

When asked by the British Military Commanders to
surrender, Rewi and the Maori defenders gave their now
famous response — “Ka whawhai tonu matou, ake, ake,
ake”. “We shall fight forever and ever.”

On the third day of the siege the garrison, out of
ammunition, food and water, and surrounded on all sides,
decided to make a daring break-out from the encircling
ring of British soldiers, cavalry and artillery.

It was during the break-out that Te Whareiti was wounded,
shot through the side. Despite this he managed to drag
himself through a swamp and to escape across the Puniu
River to safety.’

Te Whareiti lived until 1920. The Rawiri and Rapata
whanau are descendants from his second marriage. The
Claimant’s grandfather, Pura Rapata, told his son
(Claimant’s uncle) that he recalled seeing Te Whareiti at
Mangatoatoa marae. He walked with a stoop, said to be
due to his wounds received in his heroic escape at the
Battle of Orakau. '

Effects of War and Raupatu on Claimants

26.

27.

28.

As a consequence of their involvement in the war with the
Crown, and in particular at the battle of Orakau Nga uri o
Te Whareiti Harawira/Rapata me te tupuna a Ingoa, were
left substantially landless, dispersed socially and culturally
disordered.

Land confiscated by the Crown after the war included land
belonging to the Claimants. This land was not offered back
to Maori, or was offered back to peoples who did not have
a traditional claim to the area. For this reason, the
Claimants are unable to determine the full extent of their
traditional rohe and the area of land lost to them.

The deaths resulting from the Crown’s wrongful invasion
resulted in a loss of rangatira and the breaking up of the
Claimant’s traditional communities."’

® personal Communication of Claimant is supported by written account recorded by J. Oliphant, ion
17.4.1935, entitled, ‘Story of Rihi Huanga (Mrs Roland Mainwaring)’, p29

1%Claimant evidence to be filed

" 0’Malley, A22; pp 185,186



SECOND CAUSE OF ACTION - PROTECTION OF LAND BASE

29.

30.

31.

The Claimants adopt the generic pleading entitled
“Protection of Land Base” filed with the Tribunal and
add the following:

Prior to their involvement in the war with the Crown, the
Claimants occupied their traditional rohe which included
substantial lands in the region south of the Puniu River to
Kakepuku, Pokuru, Kawa and Kopua.'?

As a consequence of the dispersal of Nga uri o Te
Whareiti Harawira/Rapata me te tupuna a Ingoa following
the war, the Claimants effectively became socially
disordered, landless and were deprived of any opportunity
to participate in the title investigations before the Native
Land Court in the late 19™ Century and subsequently.

Example - Kakepuku Block title investigation and partition

32.

33.

34.

35.

On 11 August 1888 Tukorehu and others recorded before
the Court an application for the hearing of what was called
the Kakepuku-Kawa Manga Block."

The area of land included in the Kakepuku title
investigation included the lands that were within the
Claimants’ traditional rohe prior to the war.

During hearings before the Court in April and May 1889,
evidence was given by a number of witnesses on behalf of
claimants to the land, none of whom purported to
represent Nga uri o Te Whareiti Harawira/Rapata me te
tupuna a Ingoa.” The only mention of the Claimants or
their ancestors was by the witness, Tikitini, who stated in
evidence:

“After the European war the first persons who occupied this
land were Te Whareiti and Paetahi.”™®

No attempt was subsequently made to inquire into or
verify the rights of Nga uri o Te Whareiti Harawira/Rapata

12 Claimant Evidence
B Berghin, A60 p197

' Berghin, A60,pp 197-203

> Berghin, A60, p202



36.

37.

38.

39.

40.

41.

me te tupuna a Ingoa to land in the Kakepuku Block
through their ancestor Te Whareiti.

On 8 June 1889 the Court delivered its judgment on the
Kakepuku and Pokuru Blocks.®

The Court’'s judgment awarded substantially all of the
Kakepuku Block to Te Mapu te Tahuna, Te Anga Toherora
and others connected with them without regard to any
possible claims by Nga uri o Te Whareiti Harawira/Rapata
me te tupuna a Ingoa.17

The effect of the Court’'s decision was to deprive the
Claimants for all time of the opportunity to claim ownership
of the land within their traditional rohe south of the Puniu
River.

The Kakepuku Block as at the date of the Court’s decision
in 1889 comprised approximately 11,759 acres.®

Between 1890 and 1892, the Kakepuku Block was
partitioned into 14 separate blocks."®

As a result of extensive partition orders and alienations
after 1892 the Maori owners of the Kakepuku Block today
hold interests in 10 blocks which together comprise
approximately only 153 acres.?’ Such blocks are small,
uneconomic and widespread.

Example - Pokuru Block title fragmentation

42.

43.

44.

The traditional rohe of Nga uri o Te Whareiti
Harawira/Rapata me te tupuna a Ingoa also included
lands within the Pukuru Block, south of the Puniu River.

On 8 June 1889, The Native Land Court issued orders for
the Pokuru Block which comprised 3,179 acres and was
awarded to 110 owners.?'

Te Whareiti (described as Te Whareiti Harawira) was one
of the original owners of the Pokuru Block.?

'® Berghin, A60, p 203

v Berghin, A60,p204

'8 Berghin, A60, p204,205

¥ Berghin, A60, pp204,205

2% Berghin A60, pp 205 to 221
*! Berghin A60, p766

> No 56, Otorohanga Minute Book 10 p309



45.

46.

Since 1889 the Pokuru Block has been substantially
fragmented as a result of further partition orders and
alienations with the effect that the Claimants have lost all
interests in their lands formerly within the Pokuru Block.?

As a result of extensive partition orders and alienations
after 1889 the Maori owners of the Pokuru Block today
hold interests in 9 blocks which together comprise
approximately only 213 acres.?* Such blocks are small,
uneconomic and widespread.

THIRD CAUSE OF ACTION - RAILWAYS

47.

48.

49.

50.

51.

52.

The Claimants adopt the generic pleading entitled
“Railways” filed with the Tribunal and add the
following:

The passage of the North Island Main Trunk Railway
crossed substantial poritons of lands within the Claimants’
traditional rohe in the region south of the Puniu River to
Kakepuku, Kawa, Pokuru and Kopua.

By way of example, in 1894 the Crown acquired 86 acres
of land for railway purposes in the Kakepuku 1A & 5A
Blocks for a total expenditure of £25,14s,8p.%

Land purchased for railway purposes in the northern parts
of the Inquiry District (including the Claimants’ rohe) was
particularly valuable for European settlement purposes %
which was the Crown’s prime motivation for developing
the railway.

Railway infrastructure development brought enormous
pressure to bear on Ngati Maniapoto and its hapu,
including Nga uri o Te Whareiti Harawira/Rapata me te
tupuna a Ingoa.

Alienation of land previously within the Claimants’ rohe
came in the wake of the railway development. Land

2 Berghin A60, pp766 to 771

* Berghin A60 p772
2 Cleaver A20, p94
%% Cleaver A20, p97

10



hungry settlers and speculators quickly followed, assisted
by the Crown and its land purchasing legislation.

53. In the face of such demands, Nga uri o Te Whareiti
Harawira/Rapata me te tupuna a Ingoa suffered much hurt
and had harm inflicted on them and this has contributed
directly to the economic, social, cultural and political
marginalisation of its whanau, hapu and iwi.

FOURTH CAUSE OF ACTION - PUBLIC WORKS

54. The Claimants adopt the generic pleading entitled
“Public Works Takings” filed with the Tribunal.

55. The Claimants intend to produce evidence of examples of
Public Works Takings in their rohe at the hearing.

FIFTH CAUSE OF ACTION - WAHI TAPU (TIKANGA)

56. The Claimants adopt the generic pleading entitled
“Tikanga” filed with the Tribunal and add the
following:

57. In breach of the principles of active protection, partnership

and good faith and in breach of te tino rangatiratanga
recognised in Article 2 of the Treaty of Waitangi, the
Crown has failed to protect the claimant’s wahi tapu from
desecration and destruction.

Particulars
58. The claimants’ rohe contains many wahi tapu.’
59. The relationship between the claimants and their land,

especially wahi tapu, is one of whakapapa and ancestral
relationships between the people of the present and those
of the past.

60. Ancestors are everywhere in the land and across the
landscape, and by their location in the landscape their
lives and experiences are made known to those in the
present.

' To be particularised in Claimant evidence
11



61.

62.

63.

64.

65.

66.

The claimants’ relationship with the environment, the lands
and the wahi tapu within them are linked by whakapapa.

It is whakapapa that provides the histories and makes the
world today meaningful. Whakapapa explains the
responsibilities of those alive, especially those tasked with
looking after the sacred spaces and wahi tapu.?®

Despite having knowledge of wahi tapu from the very
earliest period of contact, the Crown made no attempt to
protect wahi tapu.

The settlers had complete disregard for the concerns of
Maori in relation to wahi tapu, considering that the
protocols associated with these sites did not apply to
them.?

Maori continued to feel a strong connection to the wahi
tapu contained in land blocks that were sold and expected
them to be treated appropriately.

Maori could not have anticipated the close and systematic
settlement which Pakeha undertook, including significant
modifications to the landscape.*

Lack of Protection from Grave robbers and Collectors

67.

68.

69.

The impact on wahi tapu was not merely accidental or
farming related, as grave-robbing and the deliberate
desecration of wahi tapu was a feature of the late 19"
century.

The lack of legal protection for wahi tapu is highlighted by
the way some Maori, to avoid desecration and the
mistreatment of their deceased, had them moved to
Christian cemeteries where English law clearly applied.*’

Legislative oversight is evident in the Maori Antiquities Act
1901, which created controls for the export of Maori

» Belgrave et al, Environmental and Wahi Tapu Report, Wai 898 Te Rohe Potae Inquiry District, June

2011, p17.

2 Armstrong et al, p100.
30 Armstrong et al, p101.
31 Armstrong et al, p103.

12



70.

71.

72.

73.

74.

75.

76.

artefacts but did nothing to criminalise grave-robbing or
protect wahi tapu.®

An amendment to the legislation in 1904 continued to
neglect the need for protection of Maori antiquities.*®

The focus of the legislation was on the development of
major collection of artefacts for New Zealand museums
and in no way provided protection to wahi tapu and urupa
and the precious contents within them.**

In addition, the Criminal Code Act 1896 made it an
offence to interfere with human remains, however no
evidence can be found to show that anyone was
prosecuted under this Act for interfering with urupa or wabhi
tapu despite how common it became.*®

The legislation preserved the ability of local museums to
amass their own collections of artefacts and allowed those
museums, when they considered that they had enough of
certain kind of artefacts, to then export them overseas to
foreign collections. There was no involvement by iwi or
Maori who had proper relationships with those taonga.*”

The Maori Land Administration Act 1900 allowed
inalienable urupa reserves to be created.®® However the
onus remained with Maori to identify the urupa for
reservation, and this assumed that Maori were inclined to
disclose the location of the wahi tapu at a time when
grave-robbing was a frequent occurrence.

The activities of the grave-robber Andreas Reischek in Te
Rohe Potae are well documented in the research.*

Mr Reischek was able to win the confidence of rangatira in
Te Rohe Potae and through those connections gained

32 Belgrave et al, Te Rohe Potae Harbours and Coast, Inland Waterways, Indigenous Flora and Fauna,
Sites of Significance and Envrionment Management and Environmental Impacts Scoping Report, Wai 898

A64, p325.
3 Belgave et al, p325.
i Belgave et al, p325.

%> Criminal Code Act 1896, Bo. 56, s147

3 Armstrong et al, p103.
7 Belgrave et al, p326.

*® Maori Land Administration Act 1900 s29(1).

9 Belgrave et al, p316-324.

13



77.

78.

Rates

79.

80.

access to urupa and wahi tapu from which he took a
massive collection of artefacts.*’

He was known to focus on the bodies of the deceased and
also koiwi, the burial coffins and artefacts of the Maori
burial process.*'

Many of the taonga taken were human remains and the
majority of them went into the Museum Fur Vélkekunde in
Vienna.*

In early times, local authorities were able to impose rates
on urupa.

It was not until the Native Land Rating Act 1924 that urupa
became exempt from the charge of rates.*

The Impact of Public Works

81.

82.

83.

84.

85.

Land that contained urupa or wahi tapu did not prevent
that land from being taken by the Crown for public works.*

Through the Crown’s lack of knowledge, forgetfulness, or
desire to complete projects the full number and identity of
urupa and wahi tapu that have been damaged will never
be known.*

When taking land for public works surveyors were required
to state that no pa, cultivations or urupa were on the line of
the road.*®

However if there were wahi tapu then the Crown had to
take another step to complete the taking which it appears
the Crown did not hesitate to use.*’

The Crown had little incentive to avoid the taking of these
kind of lands because of the mechanism which allowed it

40 Belgrave et al, p316.
o Belgrave et al, p319.
2 Belgrave et al, p316.

* Native Land Rating Act 1924, s4(b).
* David Alexander, Public Works and Other Takings, A63, p42

4 Alexander, p42-43.
6 Alexander, p42.
i Alexander, p42.

14



and the high importance placed on settlement and
economic development.*®

Statutory Recognition

86.

87.

88.

89.

90.

91.

Maori had a right to expect that wahi tapu on alienated
land would be given appropriate protection, but this Treaty
based duty was ignored until the late 1980s.*°

It took 25 years from the passing of the Historic Places Act
1954 for wahi tapu to receive statutory recognition and 40
years for the Maori Heritage Council to be established.*

Prior to the Historic Places Amendment Act 1975 coming
into effect, which for the first time gave protection to both
Maori and European archaeological sites within New
Zealand, the claimants and their forebears’ wahi tapu had
suffered desecration over many years.

Claimant lands taken via the public works legislation often
had wahi tapu on it or associated with it but these special
features were seldom taken into account when the lands
were taken.

The Crown failed to address the defects in the public
works legislation that allowed the violation of wahi tapu to

take place.”

This legislation failed to recognise Maori heritage.

SIXTH CAUSE OF ACTION: CONSTITUTIONAL

92.

The Claimants adopt the generic pleading entitled
“Constitutional Claim” filed with the Tribunal.

8 Alexander, p43.
49 Armstrong et al, p3.

% janet Davidson, “Wahi Tapu and Portable Taonga of Ngati Hinewaka: Desecration and Loss; Protection
and Management”, a report prepared for the Ngati Hinewaka Claims Committee, February 2003, p6-8.

* As found by the Waitangi Tribunal in the Manukau Report (Wai 8) and the Te Roroa Report (Wai 38)

15



GENERAL ALLEGATIONS OF PREJUDICE

94. As a result of the Crown’s actions and omissions, the
Claimants have suffered the following general prejudice in
addition to the prejudice claimed in the generic pleadings:

a.

Non recognition by the Crown of their historical
Treaty duties;

Destruction of the economic base, social patterns
and traditional leadership of the Claimants;

Interference in the proper economic utilisation and
development of their land and resources;

Retention of fragmented interests and resources
which have little economic or practical value;

Retention of fragmented land interests and
resources which are insufficient for the Claimants

present and future needs;

Affliction of the Claimants with poverty, sickness,
high mortality and economic marginalisation; and

Diminution of mana.

GENERAL RELIEF SOUGHT

95. The Claimants seek the following relief:

a.

Findings that the Crown acted unjustly and in
breach of the Treaty of Waitangi by unfairly
labelling the Claimants as “rebels” and permitting
itself to treating them as such.

Findings that the Crown acted unjustly and in
breach of the Treaty of Waitangi by invading the
lands of the Claimants resulting in loss of lives,
destruction of their taonga and property and the
devastation of social life.

16



Findings that the Crown acted in breach of the
Treaty of Waitangi by failing to give consideration
to the needs of the Claimants following the War
such as ongoing support and economic sufficiency.

Findings that the Crown had enacted Native Land
Court  legislation that caused improper
individualisation and subsequent partition of Maori
customary title;

Findings that the Crown had adopted a purchasing
policy and legislative framework that deliberately
alienated the Claimants from their lands and
resources;

Findings that the Crown had compulsorily taken the
Claimants’ lands for public works without adequate
consultation and compensation;

Findings that the Crown had failed to plan, manage
and deliver the promises of the Maori Land
Development Schemes to the Claimants;

Findings that the Crown had taken over the
management and control of the environment to the
exclusion of the Claimants;

Findings that the Crown had failed to adopt
measures to protect the Claimants’ waahi tapu;

Findings that the Crown failed to provide the
Claimants with the same economic opportunities
as Pakeha; and

Findings that the Claimants had not ceded their
sovereignty to the Crown under the Treaty. Their
tino rangatiratanga remained with them.

Findings that the Crown should make a full, public
and unreserved apology for those actions and
omissions that are found to be in breach of the
Treaty of Waitangi.

Findings that the Crown pay compensation to the
Claimants for the breaches of the Treaty of

17



96.

Waitangi outlined in this statement of claim in an
amount which appropriately recognises the losses
suffered by the Claimants as a consequence of the
Crown’s breaches of the Treaty of Waitangi.

n. Findings (including binding recommendations as
appropriate) that the Crown return to the Claimants
sufficient land, resources and taonga which
appropriately recognises the losses suffered by the
Claimants as a consequence of the Crown’s
breaches of the Treaty of Waitangi.

0. Findings that the Crown provide the Claimants with
sufficient cultural redress which appropriately
recognises the losses suffered by the Claimants as
a consequence of the Crown’s breaches of the
Treaty of Waitangi.

The Claimants also seek such additional
recommendations that the Tribunal considers appropriate
in the circumstances.

LOCAL CLAIM ISSUES - LEAVE TO AMEND STATEMENT OF

CLAIM

97

The Claimants seek leave to file further particulars to this
claim either by way of further amendments to the
statement of claim or by way of claimant evidence to
include particular land blocks and local issues once
additional research into the same has been completed.

Dated at Auckland this 9" day of December 2011

David Towle

Counsel

Acting

18





