
 1

 

BEFORE THE WAITANGI TRIBUNAL   WAI no 1587 
 
 

  
 

Concerning        THE TREATY OF WAITANGI ACT 1975 
 

 
And of a claim by ALBERT MCQUEEN on 

behalf of herself as a descendant of  TE 
WHEROWHERO of Waikato Maniapoto 
relating to Tino Rangatiratanga of Maori, Ko 
te Kingitanga Ko te mana i te whenua 
(Sovereign power & Authority) and the 
Exclusive Rights of Tino Rangatira their 
history and heritage associated with TE 
WHEROWHERO  

  
 

AMENDED STATEMENT OF CLAIM 

 
DATED THIS    DAY OF    DECEMBER  2011  

 

 

 

 

 

 

 

RightLaw 
Barristers and Solicitors 

Gerald Sharrock BSc LLB,  

11 Kaihu Street Northcote, Auckland 

09 889 4468, gsharrock@rightlaw.co.nz 

 

Wai 898 #1.2.54

SYMEJEN
RECEIVED NO DATE

SYMEJEN
Text Box
25 Jan 2012

SYMEJEN
Official



 2

I Background 

1. We hereby acknowledge and assert the generic statement of 

claim on vested land issues filed 9 December 2011 by 

Richard Boast and Laura Carter. 

 

Preliminary Issue as to Burden of Proof 

Res Ipsa Loquitur 

2. The common law negligence doctrine of res ipsa loquitur 

states that the elements of breach of duty of care can 

sometimes be inferred from the very nature of an outcome, 

even without direct evidence of how any behaved. The 

principle has wider application than negligence and is 

applicable to other types of duties of care, and duties of a 

fiduciary nature.  This is inherent from the simple translation 

of the maxim, “the facts speak for themselves”. 

 

3. In the present context it is submitted the Crown breached its 

fiduciary duty to the Maori in that; 

a. A "duty" existed for the Crown to act "reasonably" in 

the Treaty process and 

b. Maori have lost the land holdings, and are similarly 

imbalanced in other measures of capital or income.  

The Crown, through its acts or omissions, has failed 

in its fiduciary and other duties to Maori 

c. It is accordingly, the burden of establishing proper title 

to land and other interests to be not in breach of the 

Treaty is a burden that rests up on the Crown. 

d. This position is further justified in the numerous prior 

inquiries of the Tribunal, that have found the Crown 
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consistently in breach of the Treaty, specifically with 

respect to wrongful alienation of Maori land and other 

taonga. 

 

4.  The obstacles to proper and full proof and hearing of all the 

claims are manifold. They include: 

a. That those with direct knowledge of the events have 

died, 

b. Those with direct knowledge do not wish to go to 

hearing because they object to the process, they are 

disenchanted, exhausted, or otherwise committed to 

the imperatives of looking after their family. 

c. That the records have been lost 

d. There are insufficient resources to research the 

issues, 

e. The manifestly unreasonable restrictions and 

administrative burden imposed on Counsel for the 

claimants by the legal aid regime, 

f. The time available before the Tribunal for meaningful 

participation to in the Treaty inquiry is insufficient to 

address proof on all proprietary matters. 

5. These combined factors mean that the Crown through delay, 

lack of funding, obfuscation, is hoping to benefit by the fact 

that a full articulation of the grievances is not possible. 

6. In all principles of justice, such acts should not derive benefit, 

and accordingly the Crown should be set to prove the 

legitimacy of their acquisition of title. 
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Te Wherowhero  

1. The making of this claim is made without recognizing the 

Crown’s sovereign rights in New Zealand and indeed the 

assumed governments of the crown that have been 

exercising laws in Nu Tireni regardless.  It is to be 

acknowledged that Te Wherowhero was one of the most 

powerful Ariki in Nu Tireni, and did not sign the Treaty of 

Waitangi.  The traditions are he saw no reason to sign as he 

had given his tautoku to Te Whakaputanga.(. The Treaty and 

its terms have no effect on the Tino Rangatiratanga 

exercised by Te Wherowhero. The claimant is a direct 

descendant of Te Wherowhero.   

 

2. The actions of the Crown in its response to (treatment)  Te 

Wherowhero and his sovereign constitutional positions, has 

resulted in the  Crown’s attack upon the  

Kingitanga/Sovereignty and Mana/Authority of the claimant 

and Maori as a people.  Te Wherowhero participated in the 

(development) of the Māori constitution. 

 

3. He was appointed the first Maori King.  The nomination 

arose from Pukawa, where the flag of He Wakaputanga 

which was hoisted as a symbol of Kingitanga (Sovereignty).  

Pukawa was a major national hui with representatives of 

many hapū in attendance.  The flag pole had many 

supporting ropes showing the linking of those Rangatira in 

support. Through their maunga tapu and Whakapapa  

Pukawa saw the emergence of the Kingitanga movement 

and the overwhelming sanction from Rangatira to elect Te 

Wherowhero as King.  His position as King was equal with 
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the British Sovereign in the capacity of exercising Kingitanga 

and mana (Sovereign power & Authority) over their 

respective peoples and lands.  This was in no way a 

subordinate position and was an assertion of Maori 

Sovereignty in full. 

 

4. The Queen as one stick , the Kingi another, and the linking 

cross bar linking them is Atua.( see Tawhiao king or prophet) 

Te Wherowhero, his position in the He Wakaputanga was 

blatantly ignored as was his position as King and when his 

title was succeeded to by his son Tawhiao his position as 

King  was also ignored and the crown did cause war with 

him and his people over their lands of which were conferred 

on  to Te Wherowhero when he took the Kingship. 

 

5. Under his obligations to his people he refused to sign the 

Treaty in the English text presented to him.  It is believed 

that is the reason that Te Wherowhero may have chosen not 

to sign, as it was not on its face a document of much change 

or importance.  

 

Maori constitutional development 

6. The constitutional foundation document of New Zealand is 

the Whakaputanga.  This is the document upon which Her 

Majesties Government recognised the confederation of 

chiefs of New Zealand.1 

 

                                                 
1
 Lord Normanby’s instructions of August 1839 
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7. Maori granted kawanatanga, under Maori text of Te Tiriti, 

being the only legally enforceable text.  Kawanatanga was a 

limited power.2  Signing of the English text was symbolic 

agreement to the Maori text3.   

 

8. Despite this, the Crown took Dicean Sovereignty, contrary to 

all the then and now existing principles governing relations 

between sovereign peoples4.   

 

9. The Whakaputanga established the Whakameininga.  The 

various subsequent agreements and declarations amended 

the constitutional structures of the country.  Te Tiriti 

appointing the Crown to undertake the kawanatanga of the 

whakameininga as constituted in the Whakaputanga.   

 

10. Te Tiriti was not a radical document as is clear from the 

wording in the preamble “a ratou me te Atanoho hoki kua 

wakaaro ia he mea tika kia tukua mai tetahi Rangatira”5.  It 

was the maintenance of the existing peaceable circumstance 

that these words reflect. 

 

11. The hui at Pukawa establishing the structures of the 

Kingitanga.  This process was clearly to provide an authority 

above the kawana.6 

                                                 
2
 See evidence of Professor Salmond, Doctor Hohepa, and other Wai 1040 inquiry Stage I hearing at 

Pangaru, and Te Tii Witiora.  See also the Evidence of former Bishop Te Haara on meaning based on Bible, 

and Roman Governors as a model for limited parallel administrative power. 
3
 See Hobsons letter of instruction to Bumbery etc signing is only to acknowledge adherance to the terms 

of that which was executed at Waitangi on 6
th

 February 1840.   Seeesimilarly letters to Reverend Henry 

Williams, 23rd of March 1840, MS 91/75.  The Waikato document was also not mandated by Hobson for 

use 
4
 See Vattels Law of Nation chapter 17 and 18 on interpretation of Treaties, Vienna Convention on 

Interpretation of Treaties 1969 
5
 See Evidence of Dr Manuka Henare Wai 1040 inquiry Stage I hearing at Te Tii Waitangi. 

6
 Note Grey and Iwakau by Dr Alex Frame VUP 
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12. The equivalent of sovereignty expressed in Maori is 

Kingitanga o Te Mana o wenua.7 

 

13. A lesser but still significant form of sovereign authority is tino 

Rangatiratanga. 

 

14. A limited form of administrative power is kawanatanga. 

II Claim for Non Signatories of Te Tiriti and Treaty who signed 

the Whakaputanga 

15. The Crown being the Monarch personally and her Heirs and 

successors (including hereinafter its representatives, 

servants, agents, proxies, and associates) has through its 

acts and omissions breached and contravened the 

legitimacy of He Whakaputanga and Kingitanga by: 

a. Assuming authority by way of treaty and by way of 

proclaiming over Te Wherowhero and others who did 

not and refused to sign.  The Crown did not recognize 

and honor the Sovereign Authority of Te Wherowhero 

and others by not cancelling the proclamations of  

Gipps and Captain Hobsons  subjects thereof, who 

did enter into questionable arrangements with 

signatories of the He Wakaputanga of which non 

signatories were brought into under duress and they 

did act under fraudulent pretences by acting on behalf 

of the Crown.  

b. The Crown has seized land unlawfully based on its 

incorrect interpretation of the Treaty and its impact 

without regard to those whose independence was 

                                                 
7
 Ibid 1 
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recognised by the Crown and who did not sign Te 

Tiriti. 

c. The Crown failed to have regard to the Imperial 

nature of dealings in Maori land, pursuant to an 

international Treaty. 

d. The Crown has consistently failed to acknowledge 

that the rangatira that did not sign the Treaty were not 

bound by its terms. 

III The Claim 

16. The Crown being the Monarch personally and her Heirs and 

successors (including hereinafter its representatives, 

servants, agents, proxies, and associates) has through its 

acts and omissions breached and contravened the 

legitimacy of Te Tiriti by: 

a. Local government was asserting power over maori 

land in attempting to levy rates contrary to Article 2 of 

the Treaty of Waitangi and the retention of tino 

rangitiratanga.   

b. Rating levels were disproportionate, other associated 

charges such as surveying compounded 

indebtedness 

c. The forced alienation of the land, by the pincer of a 

combination of inflated rates and charges and 

deflated valuations, resulted in rapid expropriation of 

land.   

d. The forcing of jurisdiction away from the committees 

to the Courts compounded this process. 

e. Whatever powers were delegated to the crown in the 

treaty they did not include the right to sub delegate 
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those powers to subordinate authorities or entities 

such as local authorities, which are outside the direct 

control of the Crown.  

f. The Native Land Rating Act was clearly an attempt to 

ensure the rating effect applied to all maori land, 

when it became clear that maori response was to 

retain land by keeping it outside the Land Court 

System.  By making all Maori land subject to payment 

of rates, default in payment resulted in compulsory 

vesting of the land in a Land Council to lease out the 

land and repay the debt. 

g. Legislation followed in quick succession to facilitate 

further compulsory vesting, and creating a sub 

category of Maori “vested lands”, such as the Maori 

Settlement Act 1905 and the Maori Settlement 

Amendment Act 1906. 

h. The Crown has failed to implement and administer as 

per Te Tiriti the minor amendments to the structure of 

the Whakaputanga, as per the essential status quo 

nature of Te Tiriti,  Atanoho principle. 

17. The breaches of these Rangatira’s mana also effected Te 

Wherowhero’s mana, rights and were a set of acts that 

directly attacked “Ko te Kingitanga ko te mana i te 

whenua” 

 

IV Prejudicial Effects 

18. The claimant specifically and the descendants of Te 

Wherowhero, as well as Maori generally have been 

prejudicially effected by: 
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a. Denial Maori rights of management of their property 

through compulsory vesting 

b. Sales of Maori land under the Native Lands 

Administration Act 1907 with the effect of confiscating 

Māori land. 

c. Discrimination against Māori (land owned by non-

Māori was not compulsorily vested in statutory boards 

in this manner) 

d. Failing to consult with Maori in formation of vested 

lands policy or with respect to particular vestings 

e. Failure to provide mechanisms for returning vested 

lands to owners. 

f. In the case of the board, failure to act in good faith as 

a trustee for the owners, and instead giving a priority 

to the interests of the lessees. 

g. By prejudicially delaying the return of unleased vested 

blocks to owners. 

h. Loss of political status, being central to the level and 

extent of deprivation of Maori generally. 

V Relief Sought 

19. The Claimant seeks all or any of the following relief: 

a. A recommendation by the Tribunal that 

b. Section 5(2) of the Treaty of Waitangi Act 1975 be 

repealed; 
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c. Treaty of Waitangi Act 1975 be amended to clearly 

state that the only authoritative and authenticated text 

is the Maori text Te Tiriti. 

d. That a new translation of Te Tiriti into English be 

undertaken as the authorised official text and 

scheduled to  Treaty of Waitangi Act 1975. 

e. A constitutional mechanism should be established to 

enable Maori to be able to exercise a veto over the 

proposed appointee for Governor General 

f. Royal Commission be appointed under an 

independent chairperson of international standing to 

consider the proper interpretation of the Treaty of 

Waitangi as an international instrument, and to 

propose a means of requiring that enactments of the 

New Zealand legislature be consistent with the Treaty 

of Waitangi. 

g. The Crown should reissue all Maori land titles as titles 

acknowledging customary title, rather than a Crown 

Grant 

h. That legislation should be made that clearly states 

that activities on Maori land are not subject to control 

by Local Government, and a parallel structure of 

governance based on the hapu should be 

established. 

i. An acknowledgement and apology from the Crown for 

the breaches of Te Tiriti ki Waitangi outlined above; 

j. Such other relief as the Tribunal considers 

appropriate; 
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k.  The costs of and incidental to this proceeding 

including the cost of research.  

VI The Claim in Respect of Whangai 

Background 

20. “The case of Broughton v Donnelly [1891] AC 

435 is well remembered for its judgment with 

respect to succession. 

21. The law misapplied the concepts of Tikanga, 

not interpreting matters in the context of the 

overarching principal retention of the whenua.  

Kaitiakitanga was ignored and allowed the land 

to be alienated from the hapu. 

22. This case highlights and others have left three 

matters which have continued to cause 

grievance for the Claimants and for Maori as 

tangata whenua: 

IV The Claim 

23. “The fostering and adoption of children is a 

long-established Māori customary practice, but 

the practical consequences of this have 

become more varied and complex since the 

signing of the Treaty of Waitangi and the 

ascendancy of an alternative legal system. 

Traditionally, adoptions seem to have been 

mainly of close relatives, with adoption of non-

relatives rare or discouraged.  

24. Important motives underlying the practice were 

the strengthening of family ties and political 

relationships ([#WHN 20], and, combined with 
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agreements as to a future marriage, as a 

mechanism for diffusing tensions between 

families. In most cases, for social and cultural 

reasons, the adopted children would be made 

aware of the identity of their natural parents. 

While it seems generally agreed that adopted 

children gained mana from the process, by 

being accorded status in both the adopting 

family and family of origin, rights to family and 

tribal land were more circumscribed. 

25.  Adoption at birth probably conferred rights of 

succession to estates held by both adoptive 

and natural parents, Ahi Kā, although some 

commentators suggest that inherent rights of 

succession arose only in respect of land held 

by natural parents ([#WHN 04]). Certainly, any 

rights to land in the adoptive family or hapū 

seem to have been conditional on continued 

residence and care for the adoptive parents. 

Furthermore, whāngai closely related to the 

adoptive parent seem to have stronger claims 

to succession than more distant kin. 

26. Furthermore, although no special ceremonies 

were necessary to formalize a customary 

adoption, endorsement by the tribe may also 

have given a right to a share in tribal lands, 

conditional on continued residence and 

involvement in tribal affairs . Otherwise, 

succession could only be secured by ohākï 

(public affirmation of a bequest) from the 

adopting parent . In most cases, such rights 
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appear to have attached to the individual 

concerned as a life interest only, reverting to 

the adopting family after the death of the 

whāngai. Similarly, rights to resources such as 

eel weirs could be held by whāngai, but these 

could not be alienated to others outside the 

adopting hapū (Kaitiakitanga). 

VII Prejudicial Effect 

27.  Confusion and conflict between Māori 

customary law and statute law on the rights of 

whāngai  resulted in many legal interventionsi. 

Shortly after the Native Land Court formalized 

rules governing gifts of land by ohākī to 

whāngai (Ohākī), a statute disallowing ohākī as 

a general method for transferring land rights 

was enacted (Ohākī). In 1905 the Chief Justice 

proposed codifying customary law in relation to 

land tenure, including rights of succession by 

whāngai. Subsequent legislation regulating 

adoptions was used by Māori to clarify 

questions of succession and welcomed as 

according with evolving Māori ideas by some 

leaders. 

28. There was however official and Māori disquiet 

about the possibility that the law concerning 

Māori adoptions might give rights of inheritance 

of Māori land to non-Māori. Adoptions made 

under Māori customary law were rendered 

invalid in 1909 but reinstated in 1927 , and 

made a condition of rights for inheritance for 
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whāngai in 1993, whether (from the statutory 

perspective) they were legally adopted or not. 

Legislation adopted in 1909 prohibited 

adoptions of non-Māori by Māori, and vice 

versa, primarily as a means of protecting Māori 

land rights; this prohibition was repealed in 

1955.  

29. More recently, the appropriateness of Māori 

being adopted by non-Māori has been 

challenged by some commentators on cultural 

grounds;. Other commentators have argued 

that Māori customary practices relating to 

adoption have much to contribute to the 

development of New Zealand’s general legal 

processes in the area of family law .  

30. The following statutes are mentioned in the 

entries noted above:  

a. Native Land Court Act 1894);  

b. Adoption of Children Act, 1895 ; 

c. Native Laws Amendment Act 1895 

(Ohākī );  

d. Native Land Claims Adjustment and 

Laws Amendment Act 1901; 

e.  Infants Act 1908 ([#WHN 09]); Native 

Land Court 1909 , 

f.  Native Land Amendment & Native Land 

Claims Adjustment Act 1927; 

g.  Native Land Act 1931;  
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h. Adoption Act 1955 ; 

i. Ture Whenua Māori Act 1993”8 

31. The failure to address this issue with respect to whangai is 

especially problematic with Maori not making wills as is 

shown Sainsbury v Graham - BC200895429 High Court of New 

Zealand -- Wanganui Registry Wild  CIV 2008-483-000068 6 

August 2008.   

VI Further Amendments to the Statement of Claim and Service 

32. The claimant hereby reserves the right to further amend and 

particularise the claim and to seek further findings and 

recommendations as the claim progresses.  Such a process 

is required to ensure the informed nature of any inquiry and 

valid settlements arising. 

 

The address for service of Gerald Sharrock at RIGHTLAW 11 

Kaihu Street, Northcote Auckland.  Documents for service on 

Gerald Sharrock at RIGHTLAW may be left at that address for 

service or may be posted to the solicitor at 11 Kaihu Street, 

Northcote Auckland. Email gsharrock@rightlaw.co.nz, fax 09 

4180332. 

 

DATED at Auckland this 9th day of December 2011  

 

                                                 
8
 Adapted with the assistanc from Dr Alex Frame 
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____________________________________________ 
Counsel Acting Gerald Sharrock 
For the Claimants 

 
To: The Registrar of the Waitangi Tribunal 
To: Counsel for the Crown – Te Rohe Potae Inquiry 
To: Counsel for claimants – Te Rohe Potae Inquiry 

 

                                                 
i
 Broughton v Donnelly [1891] AC 435 as an example 




