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MAY IT PLEASE THE TRIBUNAL

NGA KAITONO: THE CLAIMANT

1. This claim is filed for Bessie Jane Thocolich for herself, and on behalf of the

descendants of Manganui Ngaamo and on behalf of Ngati Wairere and Te

Ihingarangi (“the Claimant”).

TE TONO: THE CLAIM

2. The claimants say that their claim falls within one or more of the matters

referred to in section 6(1) of the Treaty of Waitangi Act 1975 namely:

a. That they are Maori; and

b. That they have been and continue to be or are likely to be prejudicially

affected by the various Acts and Crown policies, practices, acts and omissions

adopted by, or on behalf of the Crown or its agents.

THE CLAIM AREA

3. The rohe of this claim is part of Te Rohe Potae inquiry district, in particular
Rangitoto-Tuhua, especially Rangitoto-Tuhua 60, Te Akau, Te Kopua, Te Rape
and Whaanga.

4, Below is a map that depicts some of the claimants land interests in Te Rohe

Potae Inquiry District:






FIRST CAUSE OF ACTION: SUBDIVISION OF RANGITOTO-TUHUA

DUTY
5. At all times the Crown was under a duty:

5.1.  To actively protect the claimant’s lands and those of the claimant hapd,
to the fullest extent practicable so long as they wished to retain them;
and

5.2.  To act reasonably and with the utmost good faith towards their Treaty
partner by establishing succession laws which recognize the importance
of the claimants and their descendant’s connection to their ancestral
lands.

BREACH

6. In breach of the Treaty of Waitangi and its principles, the Crown introduced laws
which enabled the disconnection of the claimant hapi from their tipuna lands
and turangawaewae, rendering the claimants virtually landless today.

PARTICULARS

7. In 1897, the Crown embarked on subdividing a number of blocks including

Rangitoto-Tuhua.’

! Husbands & Mitchell, A79, p283



10.

11.

12.

Rangitoto-Tuhua was estimated as covering an area of 603,355 acres’; the
overall cost for the initial survey and subdivision of Rangitoto Tuhua came to an

estimated total of £6,789 16s 4d.>

The burden of these survey costs were shouldered by the land blocks and
therefore on its Maori owners; this was extremely prevalent during the

subdivision of Rangitoto Tuhua.”*

An estimated 34,340 acres of the original Rangitoto Tuhua block were defined

and sold in payment of survey and other costs.’

In 1907, there were 322,129° acres of Rangitoto Tuhua lands remaining in Maori
ownership, by 1909; the Crown had purchased 102,251 acres in the whole of the

Rangitoto Tuhua Block.’

Through the processes of the Native Land Court, the Crown:

12.1. Failed to reserve a land base for the claimants whose interest in the
Rangitoto-Tuhua Block was and remains to be adversely affected

through the subdivision of Rangitoto-Tuhua;

12.2. Between 1892 and 1907 the operations of the Native Land Court
obligated hapu and iwi of Te Rohe Potae to engage with the Court not
only to secure an initial title to their lands but also to arrange partitions,

pay off survey charges and survey liens, contest the location of interests

? Husbands & Mitchell, A79, p283
* Husbands & Mitchell, A79, p305
* Husbands & Mitchell, A79, 316
> Husbands & Mitchell, A79, 316
® Hearn, A73, p122

’ Hearn, A73, p90



acquired by the Crown, apply for succession orders and obtain the

appointment of trustees.?

PREJUDICE

13. The claimants say that they have been prejudicially affected by the actions
and/or omissions of the Crown as alleged in the second cause of action as

follows:

13.1. The continued dispossession of their lands that formed part of Rangitoto

Tuhua prior to its subdivision 1897;

13.2. The processes of the Native Land Court that provided no other
alternative continued alienation of the claimants from their traditional

land base and resources;

13.3. The subsequent loss of ownership and access to sites of significance such
as Pa sites, waahi tapu and kainga situated in the Rangitoto Tuhua Block;

and

13.4. Loss of mana and rangatiratanga as a result of the Crown alienating the
claimants traditional land holdings despite their expressed desire of the

claimants to retain them.

® Husbands & Mitchell, A79, p371



SECOND CAUSE OF ACTION: MINERALS

DUTY

14, At all times the Crown has duties under the Treaty of Waitangi to act reasonably

and in good faith, and:

14.1. To actively protect the claimants and their lands to the fullest extent

practicable;

14.2. Provide good governance and equality in treatment.

BREACH

15. In breach of the principles of the Treaty of Waitangi, including the principle of

acting in utmost good faith towards the claimants, the Crown has failed to:
15.1. Protect the claimants lands from being exploited of resources through the

extraction of gravel, serpentine, lime stone, coal, hydro carbons and other

minerals;

15.2. Ensure that the claimants were provided with the same support and

opportunity to viably enter into the mining and quarrying industries.

PARTICULARS



16. Although minerals beneath the surface generally belong to the owner of the land
with the exception of gold and silver®, the Crown has enacted various Acts

to usurp Maori ownership over resources found on their lands;

16.1. Inrelation to gold Maori of Te Rohe Potae sought to assert their rights
over gold through the Kawhia Native Committee which required the

Crown to seek permission for the prospecting of gold in January 1886.°

16.2. However under the Petroleum Act 1937 common law rules relating to the
ownership of minerals were abrogated and all petroleum became the

property of the Crown.™

17. Coal was one of the various minerals that were quarried in Te Rohe Potae inquiry
district.
PREJUDICE

18. The claimants say that they have been prejudicially affected by the actions

and/or omissions of the Crown as alleged in the third cause of action as follows;

18.1. The continued alienation of the claimants land base and resources;

18.2. The loss of ownership and access to sites of significance such as pa sites,

waahi tapu and kainga situated on the reserves; and

° Cleaver, A25, p195
1% pouakani Report 1993, A332, p102
" Cleaver, A25, p195



THIRD CAUSE OF ACTION: THE LOSS OF SOCIO-ECONOMIC ABILITY

DUTIES

19. At all times the Crown had duties to:

19.1. Actively protect the rights and property of the claimants; and

19.2. Ensure that the claimants are accorded rights and privileges of British

citizens

BREACH

20. The Crown, in breach of its duties, failed to ensure Te Rohe Potae Maori retained

sufficient land and economic resources to develop their economy and to take

advantage of the economic opportunities available to them.

21. The Crown, in breach of its duties, failed to provide the claimants with the same

economic developments and sustainability opportunities as British citizens.

PARTICULARS

22. The claimants actively sought to participate in and prosper from the settler
economy;

23. The claimants sought assistance from the Crown to develop their lands and local
economy.

24. The Crown:



24.1.

24.2.

24.3.

24.4.

PREJUDICE

Limited, restricted and destroyed the initial developments the claimants

were making towards economic self-sustainability;

Marginalised claimant requests for a reserve to enable them to access a
marketplace for trading purposes causing economic marginalization of

the claimants;

Excluded the claimants from access to development for their lands

under the Advances to Settlers Act 1894;"

Did not provide infrastructure such as roads to improve the land and
raise its value as it would raise the price of it when the Crown purchased
it. The Crown indicated that Maori did not have equal rights to

government assistance in land development.*®

25. As a result of the Crown’s acts and omissions, Te Rohe Potae Maori claim that

they are and have been prejudicially affected in that Te Rohe Potae Maori:

25.1.

25.2.

25.3.

No longer hold significant lands and resources in accordance with their

lore and customs;

Have been left with an insufficient endowment of land and resources for

their present and future needs;

Have been and continue to be prevented from freely exercising their tino

rangatiratanga, including possession, management and control of all

' Hearn, A73, p659
 Luiten, A24, p56
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25.4.

25.5.

their property, resources and social structures, in accordance with their

lore, cultural preferences and customs;

Have been and continue to be prevented or hampered in the proper
economic utilisation and development of their remaining lands and

resources; and

Have suffered and continue to suffer a consequent loss of mana.

11



FOURTH CAUSE OF ACTION: ALIENATION OF THE CLAIMANTS’ LAND THROUGH THE
NATIVE LAND COURT - LEGISLATION, PRACTISE & POLICY

DUTY

26. The Treaty of Waitangi imposed upon the Crown the following duties:

26.1. The Crown was at all times pursuant to Article 2 of the Treaty of Waitangi

under a duty to guarantee to the claimants, their full exclusive and

undisturbed possession of their tribal estate.

26.2. The duty to act reasonably and in good faith towards the claimants.

26.3. The duty to use fair processes when dealing with the claimants and their

full tribal estate;

26.4. The duty to ensure that the claimants understood the meaning and

implication of any land deal or transaction.

BREACH

27. The Crown has failed to ensure the claimants retain full, exclusive and

undisturbed possession of their full tribal estate.
28. The Crown has alienated the claimants’ land through the Native Land Court

process and the procedures that were put in place to identify and check the

rightful owners to whenua.

12



29. The Native Court process and the procedures that were put in place to identify
and check the rightful owners to whenua were alien to the claimants.

30. The Crown has formulated and employed legislation to facilitate the alienation of
the claimant’s land.

31. The Crown did not act in good faith towards the claimants when it facilitated the
alienation of the claimants land through the Native Land Court and Maori Land
Court process and Legislation.

PARTICULARS

32. The Native Land Court process put in place procedures that failed to identify and
check the rightful owners to whenua.

33. Today the claimants have many families that were not identified and have been
rendered landless as a consequence.

34, The process of registering land, amalgamating lands and having shares issued to
sighify ownership was foreign to the claimants’ culture and contributed to the
problem.

35. The process of registering, amalgamating and allocating shares in land lead to

the claimants having nothing more than a beneficial interest in the land:

35.1 Those beneficial interests were further diluted when control was handed

over to a management committee;

13



37.3. Those beneficial interests were further diluted when commercial
transactions were entered into by the management committee without
prior consultation of the claimant or the claimants consent.

35.3. The claimant reserves the right to add further particulars.

PREJUDICE
36. The claimants say that due to the operation of the Native Land Court in Te Rohe

Potae, that they have been prejudicially affected as alleged in the fourth cause of

action, including:

36.1. The continued alienation of their land base and resources;

36.2. The loss of mana and rangatiratanga as a result of the various

mechanisms implemented by the Native Land Court;

36.3. Damage to the social structure and organisation of the iwi, hap and

whanau of Te Rohe Potae;

36.4. The destruction to traditional tenure system; and

36.5. Being left with fragmented, insubstantial and individualised land holdings

of little economic value that are manifestly insufficient for their present

and future needs.

14



FIFTH CAUSE OF ACTION: HAPU AUTONOMY

DUTY

37. The Treaty of Waitangi imposed upon the Crown the following duties:

37.1.

37.2.

37.3.

37.4.

BREACH

The duty to actively acknowledge and promote the claimant’s tino
rangatiratanga and claimants right to decide how they represent

themselves;

The duty to act in good faith towards the claimants and their

representative bodies;

The duty to actively protect the claimants’ Whanaungatanga.

The duty to ensure the claimants’ right to redress.

38. The Crown has failed to actively acknowledge the claimants’ tino rangatiratanga

and the claimants’ right to decide how they represent themselves.

39. The Crown has failed to act in good faith towards the claimants’ and their

representative bodies.

40. The Crown has failed to actively protect the claimant’s Whanaungatanga.

41. The Crown has failed to ensure the claimants’ right to redress.

15



PARTICULARS

42, The Crown has adopted a policy of dealing with large natural groupings (“Large
Natural Grouping Policy”).

43, The Crown’s Large Natural Grouping Policy denies the claimants’ right to decide
how they represent themselves.

44, The Crown denies the smaller autonomous hapu’s right to redress.

45, The Crown’s Large Natural Grouping Policy pits Maori against Maori at time
when traditions need to be paramount.

46. The Crown refuses to deal with smaller autonomous hapa.

47, The Crown’s Large Natural Grouping Policy was formulated and instituted
without any consultation with the claimants.

PREJUDICE

48. The claimants say that they have been prejudicially affected by the actions

and/or omissions of the Crown as alleged in the sixth cause of action as follows;

48.1. The continued alienation of the claimants land base and resources;

48.2. The loss of ownership and access to sites of significance such as Pa sites,

waahi tapu and kainga situated on the reserves; and

16



RELIEF

49, The Claimant seeks all or any of the following relief;

a. Findings that the Crown was and continues to be in breach of the

principles of the Treaty of Waitangi as outlined above.

b. An apology from the Crown for the breaches of the Treaty of Waitangi as

outlined above.

c. A recommendation that the Crown compensate Ngati Wairere and Te
lhingarangi for the prejudice suffered as a result of the Acts, regulations,

policies, practices and omissions of the Crown as outlined above.

d. A recommendation for the return of such lands, forests, fisheries, and

other such properties owned by the Crown.

e. A recommendation pursuant to Sections 8A and 8H (b) of the Treaty of
Waitangi Act in respect of any State Owned Enterprise land and Crown

Forest Licenced land within the claimant’s rohe.

f. A recommendation that the Crown provide sufficient resources to enable
the claimants to establish a Hapu Heritage Unit to manage their own
heritage, including training, establishment funding, and long term

operational funding.

g. A recommendation that the Crown pay the full costs of the claimant for
the preparation and presentation of this claim and the costs of

negotiating and recovering any compensation from the Crown.

17



h. Such other relief as the Tribunal sees fit to recommend in the

circumstances.

i The claimant reserves the right to amend or to add further to this claim

as necessary.

DATED this 9" day of December 2011

R ~
o

Yashveen Singh
(Counsel for Claimants)

THIS DOCUMENT is filed by YASHVEEN SINGH, Barrister for the above named Claimant
of the firm of Totara Chambers.

The address for service of the above named claimant is at the offices of Totara
Chambers, 10 O’Donoghue Street, Hillcrest, Hamilton.

Documents for service on the above named Claimants may be left at that address for
service or may be —

(a) Posted to the Office at 10 O’Donoghue Street, Hillcrest Hamilton 3216; or
(b) E-mailed to yash@totarachambers.co.nz
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