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AFFIDAVIT OF RUSSELL KEMP

I, RUSSELL KEMP, of Kaiwaka swear:

1.

| hold the positions of:

a. Trustee of the Te Uri o Hau Settlement Trust (“the Settlement Trust”);
b. Trustee of the Otamatea Marae;

c. Vice Chairman of Taitokerau Trust Board; and

d. Trustee of CDL Hotel Waitangi.

| was previously the Chairperson of the Settlement Trust.

I am.a named claimant for an Application for Urgency registered as Wai 996 - Te Uri o
Hau (Latimer and Others) Contemporary Matters Claim (“the Contemporary Claim”).

The other named claimants at the time that the Contemporary Claim was filed were:

a. Sir Graham Stanley Latimer;

b. Rawson Sidney Ambrose Wright;

c. Gabriel Oliver Bloy Thompson;

d. Thomas Benjamin De Thierry;

e. Ruku Lucy Waipouri (now deceased); and
f. Jamie Bruce Lloyd Paikea,

as Trustees of the Te Uri o Hau Settlement Trust on behalf of the hapu of Te Uri o Hau.

| am also a named claimant for the Application for Urgency filed on 1 June 2012 in
relation to a contemporary claim lodged by Sir Graham Latimer, myself and others in
relation to the administration of legal aid by the Crown in the Treaty of Waitangi sector

{“the Latimer and Piripi Claim”).

This Affidavit is provided in support of the Latimer and Piripi Claim.




6. At the outset, | advise that the correspondence and interaction between Legal Aid
Services (“the Agency”) and my legal counsel, Pacific Law Limited (“Pacific Law”) has
been extensive and numerous in relation to the legal aid files for which | am a nominal
claimant. | do not intend, for the purposes of this affidavit, to provide evidence on all
the issues that have arisen in my and Pacific Law’s dealings with the Agency. Instead, |

focus on some of the key matters that have arisen.

Background

7. The Contemporary Claim concerns various Crown acts that have affected Te Uri o Hau
subsequent to 21 September 1992. It specifically relates to Crown acts regarding the
Mangawhai North Property, including a failure by the Crown to recognise Te Uri o Hau's
kaitiakitanga over the Kaipara Harbour when granting consent for development in this
area, in breach of the principles of the Treaty of Waitangi (a copy of the Statement of

Claim is attached as Annex A).

8. The Waitangi Tribunal (“the Tribunal”) registered the Contemporary Claim on 13
November 2009 (a copy of the Memorandum-Directions registering the Claim is

attached as Annex B).

9. Pacific Law submitted an application for legal aid on my behalf on 3 March 2010 (a copy

is attached as Annex C)".

10. At that time Mr. Michael Doogan was listed as the lead provider for these files, as a

barrister sole instructed by Pacific Law.

11. A report under section 44 of the Legal Services Act 2000 (“the Section 44 Report”) was
completed by the Tribunal on 22 March 2010 (a copy is attached as Annex D).
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12,

13.

14,

15.

On 9 April 2010, the Agency wrote to Mr. Doogan (“the 9 April 2010 Agency Letter”)?

requesting the following information copy attached as Annex E:

a. Please address section 43 of the Legal Services Act 2000 and provide copies of
the financial accounts for the Te Uri o Hau Settlement Trust and the
consolidated set of accounts for associated/subsidiary commercial entities
relating to the Trust;

b. Financial accounts for all the individual named claimants and again address
section 43 of the Legal Services Act 2000;

C. Address section 42(2)(c) of the Legal Services Act 2000 in light of paragraph (b)
of the section 44 report;

d. Advise how you intend to progress this claim given that the Tribunal has already
inquired into this Inquiry District; and

e. Submit your estimate for the Agency to consider in the event that legal aid is

granted.

The Agency also noted that “the claim fell within the Kaipara Inquiry which was
currently inactive, as hearings had been held and the Tribunal had issued its report in
2006 and further advised that it would only consider a limited grant of legal aid given

that the Inquiry District was inactive.”

A substantial period of time elapsed from the receipt of the 9 April 2010 Agency Letter
until the next item of correspondence. This was as a consequence of the Contemporary
Claim being put on hold because the Settlement Trust was going through major changes

in relation to the makeup of the Trustees and to Trust staff.

in the meantime, invoices for work done in relation to the Contemporary Claim
continued to be submitted to the Agency in the expectation that they would be

processed.
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16.

17.

18.

On 1 November 2011, Leonie Short of the Agency emailed advising that invoices
submitted to the Agency would not be considered because Ms. Mason was not the lead
provider for the file and that if the Agency was to communicate further with Pacific Law
regarding the file it would need to be reassigned by way of a request from either the
current lead provider or the client (a copy is attached as Annex F). The Agency also

sought the following information:

a. the reason for the change in lead provider;
b. a sighed and dated authority to act from the client; and
C. a prospective estimate.

The Agency also asked for confirmation that each client was willing and happy for a

transfer of the legal aid to be made to the nominated new lead provider.

On 19 November 2011, Mr. Doogan wrote to the Agency advising that:

a. the file had been reassigned to Ms. Mason;
b. Pacific Law no longer acted for the Trustees of the Settlement Trust;
c. Pacific Law continued to act on behalf of Sir Graham Latimer and Mr. Kemp,

who were two of the original named claimants for the Contemporary Claim; and

d. letters for Sir Graham and Mr. Kemp authorising reassignment were attached;

On 15 December 2011, Pacific Law wrote to the Agency advising that:

a. they now only acted for Sir Graham Latimer and myself in relation to the
Contemporary Claim;

b. Sir Graham and myself were no longer Trustees of the Settlement Trust;

c. some of the matters raised in the 9 April 2010 Agency Letter were no longer
relevant; and

d. addressing the remainder of the issues set out in the 9 April 2010 Agency Letter

which were still relevant.




19.

20.

21.

22.

23,

24.

We did not hear from the Agency again until Pacific Law contacted the Agency on 14
February 2012 to find out what was happening with the application for funding. A copy

of the file note is attached as Annex G.

The Agency advised that:

a. applications were being considered in the order they were received;

b. it could not guarantee a date as to when a decision would be made; and
c. the reassignment of the file to J. Mason had still not been processed.

Finally, on 1 May 2012, the Agency wrote to Pacific Law (“the 1" May 2012 Agency
Letter”), a copy of which is attached as Annex H,® requesting further extensive

information.

Much of the information requested is already available in the Statement of Claim filed
on 29 October 2009, and in various correspondences with the Agency. The 1¥* May 2012

Agency Letter also contains a number of inaccuracies.

My lawyers have advised me that on other files that they have dealt with the Agency
has asked for more and more information, consuming more and more time and

resources only to find that the Agency eventually declined the application for aid.

The 1 May 2012 Agency Letter stated that “since the filing of the claim, the named
claimants have become Russell Kemp, Sir Graham Latimer and Esther Gray only”. | do
not understand how the Agency was able to come to this conclusion. That letter also
stated that it was not clear why the Trustees had removed themselves from the claim. |
cannot see how they have arrived at such conclusions. The Trustees have not, as far as |
am aware, removed themselves from the Contemporary Claim. All that has happened is

that Pacific Law is acting only for myself and Sir Graham Latimer and not for the entire

Settlement Trust.




25. The Agency then goes to assess the merits of the claim. Again | am concerned with
about the appropriateness and ability of staff to assess the merits of the claim. Once
the Tribunal has requested and accepted a claim and issued a Section 44 Report without
declaring it vexatious, as they have provision to do under section 7(1) (b) of the Treaty

of Waitangi Act then surely this is a clear indication that the claim has merit.

26. | note that it is now well over two years since | first applied for legal aid and | appear to
be no closer to obtaining aid. An awful lot of time has been wasted on needless

correspondence and more and more requests for information.

27. | consider that the refusal to grant aid in a timely and efficient was is a breach of the

principles of Te Tiriti/the Treaty.

SWORN at Kaiwaka )
this 10" day of July 2012 )/ %; ‘
f L L~ = .
Before me: ) /
o B

RUSSELL KEMP

Solicitor of the High Court of New Zealand/Deputy Registrar

B.E. Jaques, QSM. JP.
Company Direcior
Kaiwaka
New Zealand



CORRECT FOOTNOTE DESCRIPTIONS TO AFFIDAVIT OF RUSSELL KEMP

Page 4 footnote (refer paragraph 9 of Affidavit):

The application for Legal Aid for Waitangi Tribunal Proceedings had three attachments,
however only one attachment has been included in Annex C. This is because the other two
attachments namely the Statement of Claim for Wai 2196 and the Memorandum-Directions
are attached as Annexures A and B respectively. In addition, some of the information in this
attachment has been blacked out as it contains personal details.

Page 5 footnote (refer paragraph 12 of Affidavit):
A copy of the Section 44 Report was included in the 9 April 2010 Letter, however a copy is
not included in this Annex, as the Section 44 Report is already attached as Annex D.

Page 7 footnote (refer paragraph 21 of Affidavit):
Some of the information in this attachment has been blacked out as it contains personal
details.





