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MAY IT PLEASE THE TRIBUNAL:

Introduction

1.

This memorandum is filed in response to the memorandum-directions of

the Tribunal, dated 30 Match 2012 (#2.5.14).

The Tribunal directed the New Zealand Miaori Council claimants to file
submissions on the inquiry process by Thursday 5 April 2012; the Crown
and intetested patties to file in response by Friday 13 April and counsel

for the claimants to file any reply by Wednesday 18 April.

Many of the interested parties are in fact claimants. The Crown asks that
this be reflected in future process directions. As currently directed, the
Crown does not have an oppotrtunity to reply to those claimant
submissions made contemporaneously with the Crown’s submissions on

13 April. The Crown will reply if necessary, and would do so by 18 April.

Timing commitments

Timing critical

4.
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The Tribunal and claimants have been advised throughout the year by the
Crown that it plans on share sales in energy companies from the third

quarter of 2012.

The timing of any inquiry and Tribunal reporting is ctitical to the Crown,
both in relation to the sale of shares in enetgy companies and the progress

of policy wotk with iwi Maori and others over fresh water.

To be clear, that timing requires a range of activity prior to and following

the share float:

6.1 work by investment banks engaged by the Crown to manage, co-

ordinate and advise on the commercial aspects of the share offer;
6.2 extensive due diligence processes;

6.3 development of offer documentation in compliance with the

Secutities Act and Regulations; and



6.4 development and dissemination of general information and

advertising about the share offer.

Those steps mean that money and time have been, and continue to be,
spent on these processes. The Tribunal, properly in the Crown’s view,
declined to recommend a halt in steps toward shate sales. In the Crown’s
submission, any Tribunal inquity must be tailored to accommodate those

commitments.

This means the latest a Ttibunal repott could reasonably be given is

July 2012.

Tribunal and claimant statements

9.

10.

11.

12.

13.

14.
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A range of statements about timing have been made by the claimants and

by the Ttibunal. Most of these are recorded in the decision on utgency,

(#2.5.13).

The claimants pursued the urgency application on the basis that share
sales would be taking place in the third quarter (July to September) of
2012, ([49], #2.5.13).

The claimants sought a Tribunal inquiry and report by 1 June 2012,
([52], #2.5.13).

The Ttibunal tejected the Crown’s submissions about timing
([57], #2.5.13).

The Tribunal said it has been “very difficult to assess” the claimants’
readiness to proceed ([114], #2.5.13) but “on balance we are satisfied that
the claimants will be ready to proceed within an urgent time frame”

([123], #2.5.13).
The Tribunal said:

“As to the question of how exactly to focus and constrain matters
so that they may be heatd within a practicable and urgent time
frame, that is a matter that can only be decided by the Tribunal
appointed to hear the claim. The availability of Tribunal resources
to hold such an inquiry bearing in mind the balance of the Waitangi
Tribunal planning for this financial year and eatly into the next



15.

16.

17.

18.

19.
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financial year will also be an important consideration” ([124],
#25.13)

and

“It is not for this panel to decide how issues for the Wai 2358
inquiry should be defined and the case managed so that an utgent
hearing of these complex and difficult matters can realistically be
conducted on an utrgent footing”. ([128], #2.5.13)

The Tribunal said “It is incumbent upon the Tribunal the Crown and the
claimants to ensure that an urgent inquiry can be completed in time to
have its due weight in the fresh water management reforms”. ([100],

#2.5.13).

However, the Crown is concerned about the Tribunal’s statement at
paragraph 127:
The first proposed sale of shares is for Mighty River Power,
presently scheduled for the thitd quarter of 2012. The sale of
shares in Solid Energy, Meridian Energy and Genesis Energy 1s, as
we understand it, due to follow later. Given the nexus between
Mighty River Power and a confined set of waters and geothermal
resources, as noted by Mr Ferguson, we expect that the Tribunal
could issue an interim report before or soon after the
commencement of a share sales process for Mighty River Power.

That would be a matter for the Tribunal appointed to hear the
Wai 2357 claim. (#2.5.13)

The Crown wants to make it clear that the Tribunal’s contemplating an
interim report in the coutse of the share sales process for Mighty River

Power is not a reasonable response, if that were intended.

There would be uncertainties created for the shate sale process itself.
Delay of heating and/or reporting into the sale process would amount to
a failure to comply with the commitment made to provide an urgent

hearing which propetly takes into account the well advised sale steps.

Given then, that the Tribunal and claimants continue to make a link
between propetty in water and the share sale planned by government, any
Tribunal decision and recommendations need to be made by July 2012 at

the latest.



What is the claim for?

20.

21.

22.

23.

24.

25.

26.

27.

28.
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In order to propetly focus an inquiry into Maori water rights and interests,
and claims into the shares of state owned entetptises, the Crown urges the
Tribunal to clarify as soon as possible the scope of the inquiry. The

conceptual basis of the claim is not clear.

The claimants have said this is a claim about “proptietal rights” which the
claimants say may require the allocation of shares in energy companies as

a proxy for rights recognition.

This is consistent with the Tribunal’s jurisdiction and its statements about

that jurisdiction.

Cleatly any iwi and hapi who have settled their historical claims are

precluded from pursuing in the Tribunal (or elsewhere) historical claims

of Treaty breach. (s 6(8), schedule 3, Treaty of Waitangi Act 1975.)

As the Tribunal pointed out to all parties, this is a contemporaty claim
filed after the 1 September 2008 cut-off date (s 6A, Treaty of Waitangi
Act 1975; [15], #2.5.13).

In the Crown’s submission the Tribunal should confirm that this is a
claim about extant “proprietal” rights (the claimants’ terminology) not lost
historical interests. It is not an urgent inquiry about the Crown’s historical

claims settlement policy.

It follows that the claimants’ case must be that the potential breach is the
Crown’s intention to sell shares in energy companies and to proceed with
the finalisaion of the next stage of reform over water regulation and

management in the face of claimed property rights in water.

If the Tribunal were to confirm the scope of its utgency inquiry, this

would focus both the issues and range of relevant evidence.

To the extent that appendix 1 to the claimants’ memorandum dated
5 April 2012 records a range of historical Waitangi Tribunal repotts, they

can (and should) be relevant to this inquiry as guidance about extant rights



29.

30.

Relief
31.

32.
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and contemporary framewotks for rights recognition, but not obscure that

this is not a historical claims inquiry.

The issues ptoposed by the claimants are repeated at paragraph 11 of the

claimants’ 5 April 2012 memorandum:

“The primary issues that the Tribunal will need to determine in
order to tesolve these claims are as follows:

(a) Do any or all of the case examples indicate the existence of
proptietary interests in bodies of water or watetr resources
which are protected by the Treaty of Waitangi?

(b) Do any or all of the case examples illustrate or evidence that
the Crown has prejudicially affected any Maori in relation to
those proprietaty intetests in a manner inconsistent with the
principles of the Treaty?

() Do the case examples inform the nature of the interests and a
framework by which the prejudice to Miori may be
compensated ot removed, for specific types of cases or
generally, or by which action may be taken to prevent others
from being similarly affected in future, having regard to the
principles of the Treaty and the practical application of the
Treaty today.”

If this is a claim about existing “ptoptietal” rights, then issue (a) is
relevant; issue (b) is focused on historical breach and is not relevant. The
better question is whether any property rights found in (2) are adequately
recognised in law and policy in terms of Treaty principles; similarly
issue (c) should be reformulated to ask how any rights found in (a) should

be recognised in a Treaty compliant way in contemporaty policy and law.

The Tribunal must also clarify with the claimants the relief that is sought.
There are two pleadings, first amended statement of claim, 2 March 2012
for the Wai 2357 claim (#1.1.1(2)) and for the Wai 2358 claim (#1.1.1(2)).
The claimants confirm in their 5 Aptil memorandum that they continue to

seek the relief particularised in the March documents ([13], #2.5.13).

In relation to the Wai 2357 claim, the claimants set out remedies at

patagraphs 17 and 18:

17 The Claimants seek the following findings and
recommendations:



17.1 confirmation that the above claims are well founded;

17.2 a recommendation that the partial sale of the Power
Generating SOEs not proceed until:

17.2.1 The claimants’ claims are heard and reported
on; and

17.2.2 the claimants’ claims are resolved; and

17.2.3 following this, the Crown’s Fresh Start for
Fresh Water review is undertaken in a manner
which gives effect to such resolutions; and/or

17.2.4 a compromise is negotiated with the New
Zealand Maori Council which is acceptable to
the claimants and consequently allows the
partial sale to proceed in a manner which is
consistent with the principles of the Treaty of
Waitangi.

18  The above recommendations ate required to ensure that:

18.1 heating and redress of Maort claims is completed in a
fair and open manner; and;

18.2 Pending this, all available options for redress remain
open and practically available to Maori without further
prejudice or the creation of further competing rights,
which options include:

18.2.1 The  proper  recognition  of  Maor
Rangatiratanga in water and geothermal
management regimes;

18.2.1 The grant of shares in Power Generating SOEs
to the claimants (absent the recognition and
return of proprietal interests in water and
geothermal resources to Maori, the recognition
of an interest in the major commercial users of
those water and geothermal resources is the
best available proxy to restore the position of
Maori); and/or

18.2.3 The return of lands or interests in land under
section 27B memorials (such lands and interests
being the only property associated with water
and geothermal energy which are recognised at
law in New Zealand).

33. In response to paragraph 17.1 - Confirmation that the claims are well
founded. If those claims are claims to extant propetty rights, the Crown

considers the Tribunal should make this explicit.

1615334 _1



34.

35.

36.

Paragraph 17.2 - Sale of the power generating SOEs should not proceed
until the claimants’ claims are heard, repotted on, resolved, a compromise

is negotiated with the NZMC.

This requites eatly interrogation by the Tribunal. Are the claimants
continuing to say that negotiation with the NZMC is the basis on which
the Crown is entitled to proceed in the face of contrary views expressed at
hearing by iwi/hapt? And what does the NZMC say is the point at which
the claimants’ claims are resolved? Do they seek a halt in any sales until

individual iwi and hapu claims are resolved by agreement ot litigation?

The NZMC says it does not represent all Maori but seeks benefit for all
Miori. The NZMC should clarify at the outset whether it seeks a pan-
Miori recognition of tights of localised iwi/hapil rights, so that for
example, only some iwi/hapa would have an interest in any patticular
share sale (according to the NZMC claim that there is a significant
connection between property in water and those sales). The Tribunal

should seek clarity now as to the extent of the recommendations sought.

Wai 2358

37.
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For the Wai 2358 claim the remedies are set out at paragraph 33

33. As a result of the above breaches of the Treaty of Waitangi and the
prejudice suffered by the claimants and those represented, the
Claimants seek the following findings and recommendations:

331 that the above claims are well founded;

33.2 that amendments are required to the Resource Management
Act 1991 and any other televant legislation required to
provide for future Maori rangatiratanga and control over
Fresh Water and Geothermal Resources;

33.3 that Maori requite compensation for past use of Fresh Water
and Geothermal Resources, compensation for loss of rights
or the ability to profit from economic use of those Fresh
Water and Geothermal Resources (for example power
production, large scale commercial and municipal use) and
payment for future use of the proprietary interest in those
Fresh Water and Geothermal Resources;

33.4 that the Crown failure to provide compensation for past,
present and future use and/or appropriation of water
resources (both in respect of yet to be settled and previously
settled historical grievances) requires a remedy;



38.

39.

40.

41.

42.
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33.5 that the Crown should not continue nor complete:
33.5.1 its Fresh Start for Freshwater program;
33.5.2 negotiations with the Iwi leaders Forum; not

33.5.3 sale of shares in the power generating state-owned
enterptises; -until such time as the Tribunal has
comprehensively reported on Maori rights and
interests in fresh water and geothermal resources on
a national basis;

33.6 binding recommendations under section 8A of the Treaty of
Waitangi Act 1975 for the return of all available land or
interests in land which are used or have been used for or in
connection with the generation or transmission of hydro-
electricity ot geothetmal electricity and are memorialised
under section 27B of the State-Owned Enterprises Act 1980,
the return of which is necessaty to remove the above
prejudice to Maori and/or recommendations that the
claimants be granted a substantial shareholding interest in the
Crown's Power Generating State Owned Enterprises.

As to paragraph 33.1, the Crown says this urgent hearing was granted on
the basis this is a contemporary claim about rights recognition, not

historical breach.

As to paragraph 33.2 - what amendments to the RMA relating to water are

sought? For an urgent heating, the claimants should be clear at the outset.

As to paragraph 33.3, compensation for lost rights is a historical claim,

not within the Tribunal’s jurisdiction.

Paragraph 33.4 is again focussed on past lost which is covered in historical
Treaty settlements. To the extent compensation for future use is
identified here, what are the claimants seeking - a royalty? How does this

telate to the planned share sale?

The request at paragraph 33.5 is that the Crown should not continue its
fresh start for fresh water programme engagement with iwi leaders or sale
of shares until the Tribunal has comprehensively reported on Maori rights
and interests in fresh water and geothermal resources on a national basis
needs definition. Does the Tribunal confirm consistent with its decision
(#2.5.14) that this remedy is declined? Does the NZMC now say the
framework is a comptehensive reporting or is this just a staged process,

requiting further subsequent delay? The Tribunal noted ([119], #2.5.13)



43,

44.

Parties
45,

46.

that the claimants say it will eventually be necessary to hear hapu and iwi
on their particular cases, but that would constitute a second step. The

claimants say that step may or may not need to proceed under urgency.

At paragraph 33.6 binding recommendations over memorialised property
are sought. In its decision on urgency the Tribunal rejected that share
sales had a chilling effect on its binding recommendatory powers ([90],
#2.5.13). These are patticular claims relating to particular groups
ordinarily handled through comprehensive settlements. The Ttibunal
should confirm that resumption orders over memorialised property are

not an issue for utgent inquiry.

Eatly clarity on these points will help sensibly focus the scope of the

claim.

As the Tribunal has signalled, there will need to be a strict approach to the

hearing of various parties.

The Ttibunal has identified that this is a policy issue affecting a broad
range of interests. The Ttibunal will need to take steps to ensute adequate

publicity to enable but also control participation.

Ctown patticipation in the inquiry

47.

48.

49.
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The Crown has alteady acknowledged distinctive iwi-Maorl interests in
water. The affidavit of Guy Beatson details the engagement with Maori

that rests on that acknowledgement.

The Crown also has the benefit of the most recent Wai 262 report. Thete
is guidance as to framework. It would be helpful to know in advance of

the urgency hearing what additional matters this inquiry will address.

The Wai 262 Tribunal set out what it considered a Treaty-compliant

environmental regime would provide:

491 Control by Maoti of environmental management of taonga, where

it is found that the kaitiaki interest should be afforded priority;
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49.2 Partnership models for environmental management in respect of
taonga, where it is found that kaitiaki should have a say in
decision-making but other voices should also be heard; and

49.3 Effective influence and appropriate priority to the kaitiaki interests in all
areas of environmental management.'

50. The Crown does not consider that in the time available it would be

fruitful for it to produce evidence about extant claimant rights and

interests in watet. That is for the claimants to bring forward.

51. The Crown will want to patticipate and explain to claimants and the

Tribunal its position on the following:

51.1 The nature of the share sales.

51.2 The absence of any link of shares to propetty rights in water that
are prejudiced by the sales.

51.3 The issues associated with policy development on water interests
and allocation.

51.4 The point the Crown has reached in development of water
policy with Miori and with the broader community at the time
of hearing.

Timetable
52. The Crown proposes:

52.1 Claimant evidence by end of April?

52.2 Expert evidence by mid-May.

52.3 Crown evidence in response, end of May.

52.4 Hearing in June with closing submissions at hearing. Evidence

should be taken as read with oral evidence and cross examination

only with leave of the Tribunal.

! Pages 285-286 of Te Taumata Taurua, Volume 1.

1615334_1

The claimants said they are ready to proceed except for the work of the experts group ([118], #2.5.13).
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54.

55.
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52.5 Ttibunal report July.

At present the claimants’ timetable severs claimant evidence and expett
evidence so that there is not an opportunity for any response to the expert
evidence. We do not yet know who the experts are or their issues. They
are said to be independent. But these are experts organised by the NZMC
claimants and not in consultation with the Crown as to either membership
of the group ot the types of expertise needed within the group. The

Crown should have an opportunity to respond to the evidence.

According to the claimants the hearing is said to take four weeks but

could take longer. Already the timetable heads into August.

The Tribunal will need a much tighter timetable than as proposed by the
claimants to achieve the stated putpose of an urgent inquiry in advance of
the sales and to feed into water policy development, as was first sought by

the claimants.

Dated 13 April 2012

TO:

V4
//4

//é Hardy // ] Gough ‘/

Counsel for the Crown

The Registrar, Waitangi Tribunal

AND TO: Claimant Counsel
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