Wai 2358, #3.1.116

OFFICIAL Wai 2357, #3.1.116

IN THE WAITANGI TRIBUNAL WAI 2357
WAI 2358

WAI 144

IN THE MATTER

AND

IN THE MATTER

AND

IN THE MATTER

of the Treaty of Waitangi Act 1975 (as
amended)

of an application for an urgent hearing by Sir
Graham Latimer, Tom Murray, Taipari Munro,
Kereama Pene, Rangimahuta Easthope, Peter
Clarke, Jocelyn Rameka, Eugene Henare,
Nuki Aldridge, Ani Martin, Ron Wihongi, Eric
Hodge, Walter Rika, Emily Rameka, Maanu
Paul, Charles White and Whatarangi Winiata

of an application for an urgent hearing by
Vernon Winitana on behalf of Ngati Ruapani

MEMORANDUM OF COUNSEL FOR THE WAIROA WAIKAREMOANA

MAORI TRUST BOARD (WAI 621)

DATED 18 May 2012

RECEIVED
Waitangi Tribunal
18 May 2012
Ministry of Justice

WELLINGTON

14 Willow Street

PO Box 13309

TAURANGA 3141

Telephone: (07) 578 2120

Facsimile: (07) 571 8506

KONING WEBSTER LAWvERS Solicitor Acting: Spencer Webster

Carey Manuel



HAUITTE
Official

HAUITTE
Received No date

HAUITTE
Text Box
18 May 2012


MAY IT PLEASE THE TRIBUNAL

Introduction

1. This application is filed on behalf of the Wairoa Waikaremoana Maori
Trust Board (“Board”).

2. The Board seeks to fully participate as a claimant in the following

urgency applications:

2.1 Wai 2357 concerning the Crown’s proposal to sell a minority
shareholding in power-generating state-owned enterprises to

private investors;

2.2 Wai 2358 concerning Maori rights under the Treaty of Waitangi
in aquifers, springs, streams, lakes, rivers and geothermal

resources; and

2.3  Wai 144 a claim by Ngati Ruapani concerning the Crown’s

intention to sell a minority share of Genesis Power Limited.

3. As particularised below, the Board have a direct and significant interest
in the matters at issue in the proceedings over and above that of the

general public.
The Board

4. Pursuant to the Lake Waikaremoana Act 1971 (“the Act”), the bed of
Lake Waikaremoana (“Lake”) is vested in the Board and the Tuhoe-
Waikaremoana Maori Trust Board on behalf of its Ngati Kahungunu,

Ngai Tuhoe and Ruapani owners.

5. The beneficiaries of the Board are the members of Ngati Kahungunu
residing in the borough of Wairoa, together with the persons
(wherever resident) whose names are comprised in the Ngati
Kahungunu portion of the list of owners for Lake Waikaremoana and

the descendants of those persons.



The Board have filed a Waitangi Tribunal claim (Wai 621) currently
being considered by the Tribunal in the Urewera District Inquiry and

have participated as claimants in Wai 262 Flora and Fauna Inquiry.

The Board currently forms part of Te Tira Whakaemi o Te Wairoa, the
entity mandated to enter into negotiations with the Crown for the
comprehensive and durable settlement of all historic Treaty of

Waitangi Claims in the Wairoa rohe.

Wai 621

10.

On 12 September 1996 Rangi Paku and the Board filed Wai 621 with
the Waitangi Tribunal on behalf of the beneficiaries of the Board. The
claim originally related to land and reserves in the Ngati Kahungunu ki

Wairoa rohe.

In 2003, Wai 621 was amended for the prosecution of the Board’s
claims in the Urewera District Inquiry. The amendment saw the
inclusion of claims to land, waterways, hydro-development schemes

and Lake Waikaremoana.

The Board further claimed that the Crown failed to ensure Kahungunu
ki te Wairoa had undisturbed possession and control of all waterways
and rivers which lie within their authority, including Lake

Waikaremoana.

Lake Waikaremoana

11

12.

The history of Lake Waikaremoana is well documented. It has been
traversed fully in the Urewera District Inquiry and we expect it will
feature in the Urewera Report Part Three, scheduled to be released

shortly.

Regardless, we provide a brief summary of its history below to

illustrate the significance of these current proceedings to the Board.

Title Investigation



13,

14.

15.

16:

Tuhoe, Kahungunu and Ruapani claimants were awarded title in the
Lake Waikaremoana following a Native Land Court title investigation in
1918.

The Crown appealed this decision but continually delayed the

prosecution of the appeal for some 26 years.

The appeal was finally heard in 1944 before the Native Appellate
Court. The Court confirmed the customary status of the Lake and the

list of owners as being from Ngati Kahungunu, Tuhoe and Ruapani.

The Crown began drafting proceedings to quash the Appellate Court
decision, however these were abandoned and the owners received
freehold title to the Lake in 1957.

Negotiations

17.

18.

19.

20.

Following the decision of the Native Appellate Court, the Crown
entered into negotiations with the Maori owners for the purchase of
the Lake.

The owners refused all efforts by the Crown to buy the Lake, and

instead sought to lease the Lake to the Crown and compensation.

In 1969 a Crown offer to purchase the lakebed for $143,000 was

rejected and the owners issued a counter-offer:

19.1 The Government lease the lake for a term of 50 years from
1957;

19.2  There would be a perpetual right of renewal;
19.3 The rent to be 6 percent of valuation paid from 1957; and
19.4 The rent to be reviewed 10 yearly.

The lease of the lakebed was signed on 21 August 1971 and included
further provisions regarding assurances that the right of access from

the lakeside reserves to the Lake be maintained. A committee



representing the owners decided that the rental was to be divided
between the already existing Wairoa Maori Trust Board and Tuhoe

Maori Trust Board.

Lake Warikaremoana Act 1971

21.

The Act confirmed the following:

21.1 The lake was to be leased to the Urewera National Park Trust

Board for 50 years with the perpetual right of renewal;

21.2 Rent was set at 5.5 percent of the government valuation with a

review every 10 years;
21.3 The lease was backdated to 1967;

21.4 The lease covered the lakebed and the islands (excluding
Patekaha); and

21.5 The rent was to be divided between the two Trust Boards

according to the shares of their beneficiaries.

Hydroelectric Works

22,

23.

24.

25,

The Crown constructed hydroelectric works on and around the Lake
while the title to the lakebed was being litigated through the Native
Land Court in reliance on ss 306 to 317 of the Public Works Act 1928

which dealt with water power and electrical energy.

The Crown’s valuation of the Lake did not take the use of the lake for
hydro electric purposes into account, meaning the rental did not cover

the use of the lake for hydroelectric purposes.

The hydroelectric works included the construction of a water regulation
structure placed on the lakebed. It also altered the Lake, having a
detrimental effect on the environment of the Lake, rivers and

surrounding land.

The Electricity Corporation of New Zealand ("ECNZ"), created under



26.

27

28.

29,

30.

31.

the State Owned Enterprises Act 1986 purchased the power stations at
Tuai, Piripaua and Kaitawa from the Crown in 1988. There was no

consultation with the Board.

Following this, the Board worked collaboratively with the Tuhoe-
Waikaremoana Maori Trust Board to engage with the Crown regarding

payment for the past, present and future use of the lakebed.

Initial negotiations between the Boards and the Crown failed with the

Crown maintaining they had the power to sublease to ECNZ.

The Boards jointly issued proceedings in the Maori Land Court against
the Crown and ECNZ claiming the Crown was in breach of the lease in
allowing the structures on the bed of the lake and that ECNZ was
trespassing on the bed of the lake. The Boards sought a mandatory
injunction that the structures be removed as well as general and

punitive damages.

Subsequently, the Crown and ECNZ entered into mediation in 1995.
Negotiations continued through until 1998 when an agreement in
principle was reached with ECNZ that an easement in relation to the
structures would be granted for 100 years from 1988 in return for an

annual licence fee.

An express provision of this agreement was that it did not settle any
claims against the Crown for the use of the land for hydroelectric

purposes prior to 1998, nor did it settle any Waitangi Tribunal claims.

The power stations at Tuai, Piripaua and Kaitawa were transferred to
Genesis Power Limited in 1999, who continue to own and operate the

power stations.

The Board'’s interest in the proceedings

32,

The three claims and inquiries will address issues that will or have the
potential to affect the rights and interests of the Board and its

beneficiaries. The Board and its beneficiaries will be directly affected



33.

34

35.

36.

by any findings on the Stage One and Two issues posed by the

Tribunal.

Specifically, we note that Wai 144 relates to interests in respect of

Lake Waikaremoana in which the Board has an ownership interest.

Accordingly, at the very least, the Board has an interest in the
proceedings above that of the general public as referred to in s 4A of
the Commissions of Inquiry Act 1908. However, it is argued that
participation on a claimant basis will be necessary in this inquiry given

its shape and scope as provided by the issues outlined by the Tribunal.

The Board is aware of the timeframes for this inquiry and intends to
work within the processes adopted by the Tribunal and will endeavour

to work collaboratively with other parties.

Counsel will seek instructions on the nature and extent of their client’s
participation following the Tribunals directions subsequent to this
memorandum and taking into account the materials filed by the parties

thus far.

DATED this 18" day of May 2012
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Spencer Webster/Carey Manuel

Counsel for the Wairoa Waikaremoana Maori Trust Board (Wai 621)





