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Submissions for stage one of the Inquiry
on behalf of the Claimants

May it please the Tribunal:

Introduction

1.

These are the Claimants’ submission for the first stage of the
National Fresh Water and Geothermal Resources Inquiry. This
Inquiry came about as a result of two urgent claims brought by
the New Zealand Maori Council together with the Co-
claimants.

In very brief form, the two claims were:

2358 —that Maori have proprietary rights to freshwater and
geothermal resources the protection of which was
guaranteed under Arficle 2 of the Treaty and that the
Crown has breached that guarantee of protection by
refusing to recognise those rights and by establishing
and maintaining a management regime that prevented
Maori owners from exercising the full enjoyment of those
rights; and

2357 —that the Claimants have unresolved claims in relation to
freshwater and geothermal resources including Wai 2358
and including historical claims lodged by each of the Co-
claimants, that the Crown intends a partial sale of its
power generating SOE assets, and by inhibiting
resolution of these outstanding claims the sale will cause
prejudice to Maori in breach of the Treaty.

The Tribunal has agreed to hear this claim on an urgent basis in
stages designed to address the most urgent issues first. The
Tribunal has set out the issues to be determined as part of stage
one of the Inquiry. These are:

a) What rights and interests (if any) in water and
geothermal resources were guaranteed and protected
by the Treaty of Waitangi?



b) Does the sale of up to 49 per cent of shares in power-
generating SOE companies affect the Crown's ability to
recognise these rights and remedy their breach, where
such breach is proven?

c) Is such a removal of recognition and/or remedy in
breach of the Treaty?
d) If so, what recommendations should be made as to a

Treaty-compliant approach?

The submissions begin with a summary and then by addressing
some general matters which set the scene for what follows.
Each of the issues identified by the Tribunal is then dealt with
in the following order — a), d), b), ¢). The order is changed from
that set out by the Tribunal because the Claimants argue that
the answer to issue b) stems from their conclusions in d).

The Claimants note that, contrary to their earlier submissions,
the issue of breach is assumed for stage one of the Inquiry and
is only addressed directly in stage two. However, the
Claimants are concerned that the Tribunal may need to
understand the nature of the range of breaches before making
the recommendation sought at this stage of the Inquiry. A brief
section outlining the issues of breach is therefore set out
between issues a) and d).

Lastly, the Claimants set out the recommendation they seek
from the Tribunal at stage one of the Inquiry.

Summary

7.

The Waitangi Tribunal and the Native Land Court have
previously recognised the proprietary interests of some Maori
in their local water resources. The reasoning of those decisions
is able to be generalised. In particular, an analysis of the case
example evidence in light of those decisions and in light of the
expert evidence submitted shows similar relationships between
Maori and their water resources across the country and across
the variety of water resources.

The Tribunal has assumed the existence of breaches of the
Treaty in relation to these rights. In any case, a brief



10.

11.

12,

consideration of the case example evidence and of the relevant
prevailing law provides an overview of the range of prejudice
caused by the Crown’s failure to recognise Maori proprietary
interests in water resources and the manner in which such
prejudice is able to occur under the present regime.

A treaty compliant regime would require both recognition of
the ownership rights to the extent that that is possible and
compensation to the extent that it is not. Such compensation
would need to include finite amounts in recompense of past
breaches and ongoing payments for continued use. Expert
evidence has been adduced setting out realistic options for how
both ongoing revenue and recognition of rights might be
achieved.

Whichever mechanism is used, compensation for continued use
by SOEs should come from SOEs to maintain the Maori owners’
connection to the water. Compensation will also need to be
provided in cases where the cause of the breach is not revenue
producing and the SOEs are best placed to also provide this
compensation.

Some Claimants have unresolved claims to water resources
being used by power generating SOEs. They also have interests
in a number of resources that the Crown has identified as being
the site of potential future SOE development. The SOEs will
therefore be a necessary part of any compensation. Irrespective
of mechanism, such compensation will not be possible if the
partial sale goes ahead.

Given the nature of the interest established and the Crown’'s
failure to address this issue, it would be inconsistent with
principles of the Treaty for the partial sale to go ahead until
Maori claims to freshwater and geothermal resources are
resolved.

General matters

Nature of the claim

13.

The New Zealand Maori Council brings this claim, in line with
its statutory functions, on behalf of all Maori (see Maori



14.

Community Development Act 1962 s 18(3)). As the Tribunal is
well aware, this is not to say that the Council purports to speak
for all Maori, merely that it seeks by bringing this claim to
move towards the resolution of an issue of national importance
for the benefit of all Maori.

Also, as the Tribunal knows, the Council does not seek findings
particular to any claim. Case examples have been put before
the Tribunal including the circumstances of the various Co-
claimants. However, this has been done for the sole purpose of
illustrating general propositions.

Principles of the Treaty

15.

16.

In terms of the applicable principles of the Treaty, the
Claimants regard this as being a very straightforward case.
Maori owned their water resources. That proprietary interest in
the water resources was a taonga. The Crown had and has an
active duty to protect that taonga under Article 2. The Crown’s
breach has been, and continues to be, its failure to do so.

That is not to say that other principles are not relevant to the
this case. As discussed below, the Claimants make pragmatic
concessions with respect to a future framework intended to
reflect the principles of partnership and a duty on both Treaty
partners to act reasonably and in good faith. Also, the
Claimants acknowledge, as has been recognised by the Tribunal
in past claims, the legitimate role the Crown has to play in the
management of water resources as a legitimate exercise of its
kawanatanga under Article 1.

Expert evidence

17.

Counting the reports of Tony Walzl and Marian Mare filed as
part of the case example evidence, the Expert Group Report
comprises 13 substantial contributions from its members
(henceforth EGR-A to EGR-K, CNI Report and Geothermal
Report). The reports are all excellent contributions that will
assist the Tribunal to resolve the issues that it faces in this
Inquiry. These submissions make use of those reports, but such
use is inevitably constrained. The entirety of each of the reports
is commended to the Tribunal.



Co-management

18.

19.

The fact that the claim is brought on the basis of proprietary
rights is not intended by the Claimants to suggest they are
implacably opposed to co-management. Indeed, as suggested
above, the Crown has a legitimate role to play in the
management of New Zealand’s water resources. This has been
the finding of past Tribunals (see David Alexander’s
discussions of the Mohaka River and Ika Whenua Rivers
reports (EGR-B, pp 15 and 25)). However, as was also
recognised in those past Tribunal decisions, such an exercise of
kawanatanga does not vitiate the Crown’s obligations to protect
property interests under Article 2.

To put this another way, the Claimants support co-
management so long as the management regime, amongst other
things, is, as it should be, a mechanism by which proprietary
owners of the water resources are able to enjoy that ownership.
The Claimants are opposed to co-management where the
management regime is used as a tool to misappropriate Maori
interests.

Cross-cultural ideas of property

20.

21.

22,

The Claimants have filed a report by Mark Busse (EGR-K) on
cross-cultural perspectives on property. Busse’s work is quite
abstract, but provides some useful insights.

First, Busse observes that between cultures ideas of property
vary including ideas of what can be owned, who can hold
ownership and the relationship between the owner and the
resource that gives rise to ownership. However, he also notes
the transformation of ideas of property under transcultural
capitalistic pressures.

Specifically in relation to indigenous peoples and with
references to the growing recognition of property in water,
Busse notes how such groups transform and privatise their
relationships with the world around them in order to protect
their interests. They are forced to make “property claims to
things that have always been their own.”



23.

24.

25.

Busse does not appear to celebrate this outcome. He notes
papers by Prof Veronica Strang (another member of the Expert
Group) that “standard legal ideas about property do not work
well for the ownership of water.”

The Claimants note and accept these observations. This claim
necessarily involves an unwelcome but unavoidable
transformation of the Maori relationship to water. The
traditional relationship, described in the wvarious historical
documents filed and in the case examples, is unsustainable in
the face the Crown’s refusal to recognise or protect it. It must
therefore be transformed through the process of this claim into
something that can be protected and enjoyed.

As Busse and Strang point out, this creates a substantial
challenge to find non-standard legal ideas that can facilitate a
workable system of water ownership.

Qutstanding historical claims

26.

As previously indicated, there are extant, unresolved historical
claims that have been lodged by each of the Co-claimants as
well as by Sir Graham, on his own behalf and on behalf of the
New Zealand Maori Council. The relevant Waitangi Tribunal
claim reference numbers are set out below.

Co-claimant Wai number(s)

Sir Graham Latimer for himself and | Wai 13, Wai 2096, Wai
New Zealand Maori Council 1359, Wai 107, Wai 777

Mr Tom Kahiti Murray and Richard | Wai 861,
Nathan, for themselves and Tai Tokerau
District Maori Council

Mr Taipari Munro for himself and | Wai 2024
Poroti Springs, Ngapuhi nui Tonu

Mr Kereama Pene for himself and Ngati | Wai 32, Wai 1296, Wai
Rangiteaorere 0 Te Arawa 564, Wai 936

Ms Rangimahuta Easthope for herself | Wai 564, Wai 1397, Wai
and Ngati Rangiteaorere o Te Arawa 1374, Wai 1452




Mr Peter Clarke and Ms Jocelyn Rameka | Wai 1397, Wai 1452
for themselves and Nga Hapu o
Tauhara

Mr Eugene Henare for himself and | Wai 1491
Muaupoki Iwi

Mr Nuki Aldridge, Ani Martin, Ron | Wai 58, Wai 712
Wihongi for themselves and Omapere
Kaikohe

Mr Eric Hodge for himself and Tikitere | Wai 1141, Wai 1222, Wai
GT Feild, Ngati Rangiteaorere 32

Mr Walter Rika for himself and Ohaaki | Wai 681, Wai 1297
Reporora

Mr Peter Clarke and Ms Emily Rameka | Wai 71, Wai 8011
for themselves and Tauhara Mountain
Reserve (4A2A)

Mr Maanu Paul and Mr Charles White | Wai 212, Wai 1117, Wai
for themselves and Te Tka Whenua 1135, Wai 1399

Prof Whatarangi Winiata for themselves | Wai 350, Wai 437, Wai

and Ngati Raukawa 1580, Wai 1177

Roimata Minhinick for Ngati Te Ata Wai 31, Wai 1476

Tony Waho for Ngati Rangi Wai 151

Te Arawa Geothermal Cluster Wai 154, Wai 204, Wai

165, Wai 193, Wai 197,
Wai 363, Wai 268, Wai
164, Wai 533

a) What rights and interests (if any) in water and geothermal
resources were guaranteed and protected by the Treaty of Waitangi?

Nature of the interest

27.  The Claimants put this claim on the basis of Maori ownership
of the water resources. Prior to colonisation, all of New
Zealand’s freshwater and geothermal resources, were held as



28.

29,

30.

the exclusive property, according to tikanga, by the various iwi
and hapti. Absent extinguishment in some Treaty compliant
manner those water resources continue to be the property of
Maori.

The mention of a proprietary interest brings English common
law ideas of property ownership to mind. It is trite that this
concept cannot be cleanly transposed into tikanga.
Nevertheless, the Claimants persist in their characterisation of
the Maori interest in water resources as a proprietary one for
two reasons:

a. First, to more clearly distinguish their position from that
of the Crown. Everyone, including the Crown, accepts
that Maori have an interest in New Zealand's fresh water
and geothermal resources (see for example para 47 of
Wai 2358 #3.1.77). However, in the Claimants’ view, the
Crown appears to believe it can fully recognise that
interest through what amounts to a consultative right. It
cannot.

b. Secondly, while it is not possible to transpose the
relationship between Maori and the water resources
under tikanga into an English common law description,
nevertheless, ownership is the «closest cultural
equivalent.

To be clear, subject to Treaty-compliant alienation, and to
limited issues stemming from the principle of partnership, it is
the Claimants’ position that this interest in water resources

amounts to an exclusive right to exploit those resources.
Past recognition of ownership

The suggestion by the Claimants that Maori interest in water
resources amounts to ownership is not novel. Indeed, the
Claimants would go so far as to say that judicial considerations
of this issue have overwhelmingly favoured such a conclusion.
Of particular note are the follow decision of the Native Land
Court and decisions of the Waitangi Tribunal.

Omapere



31.

32.

In his case example on Lake Omapere, David Alexander sets
out in some detail the proceedings taken by Ngapuhi before the
Native Land Court to establish their ownership of the Lake. As
Alexander notes, the Waitangi Tribunal in its Whanganui-a-
Orotu report described Judge Acheson’s 1929 decision in that
case as “one of the most perceptive judgements in the legal
history of this country” (at page 9 of the case example citing
page 207 of the Report).

The entirety of Alexander’s discussion on the Omapere
litigation is interesting and relevant to the issues before this
Tribunal. Of particular note are Judge Acheson’s finding that
the customary right envisaged the lake, including its bed and
its waters, as being an indivisible whole, and his ultimate
decision to award title to the waters of the Lake as well as to the
bed.

Ika Whenua

33.

34.

In 1998, the Tribunal issued its report into the lka Whenua
Rivers. The Claimants consider this report, and the Whanganui
Rivers report the following year, to be landmark cases. Dr
George Habib has prepared a summary of those two decisions
(EGR-D).  Also, relevant portions are referenced in the
historical work of David Alexander (EGR-B).

Again, the whole of these summaries, if not the whole of the
Tribunal’s report, is of particular interest and importance to this
Inquiry. However, the most salient feature for the purpose of
these submissions is the Tribunal’s finding that the rights to the
rivers at issue amounted to proprietary interests (see, for
example, EGR-D, pp 11-13, citing extensively from the Report).

Whanganui

35.

The Tribunal’s decision the following year in the Whanganui
River report reached similar conclusions in relation to that
water resource. The following passages are taken from EGR-D
pp7-8 with reference to pages in the Tribunal’s Report:

The river and its tributaries were possessed by Atihaunui {p
261). It was possessed by them as a water resource, a single and
indivisible entity comprised of water, banks and bed (pp 337,

10



338, 345). The Treaty guaranteed the continued possession of
the river and tributaries (p 263).

The guarantee was of a “full, exclusive and undisturbed”
possession. That encompasses both ownership and control
{(pp 261, 263, 337, 340). Maori customary interests in water
bodies cover private, proprietary interests, tribal, territorial
interests and unifying, spiritual interests (pp 26 -54).

The “full, exclusive and undisturbed” possession of properties
connotes all rights of authority, management and control”
(p 338). That which they possessed is much larger than that
which is referred to as guardianship, stewardship or
kaitiakitanga (p 264). It was a “property interest” (p 337).

He Maunga Rongo

36.

In her report, Marian Mare sets out in full the summary of
findings from He Maunga Rongo chapter 20, “Ruamoko /
Ruaimoko and Ngatoroirangi: The Geothermal Resources of the
Central North Island” (Mare Geothermal Report, pp 2-3).
Without repeating those here the most significant conclusion of
the Tribunal is that the geothermal fields in question were
taonga protected by the Treaty of Waitangi.

Case examples

Indicia of ownership

37.

38.

From these past Tribunal and Court decisions and from the
surrounding academic work, it is possible to identify a number
of indicia of proprietary interests — factors that have been cited
as demonstrating the existence of such an interest. It is
submitted that the case examples filed by the Claimants
evidence the existence of these same indicia. This supports the
conclusion that the findings that have been made in relation to
such resources as Lake Omapere, and the Whanganui and Tka
Whenua rivers are more broadly applicable.

The following is a list of these indicia together with references
to where such indicia have been discussed in the case examples
(including the reports of Marian Mare and Tony Walzl) and in
the reports of Habib (EGR-D), Jeffries and O’Leary (EGR-E),
and Hohepa and Habib (EGR-I). Claims of occupation apply to
all case examples. Three fresh water case examples mention the

11



39.

40,

41.

42.

43.

use of the resource as a source of drinking water. It is
submitted that this in fact was true of all such resources, but
was regarded as too obvious to mention.

Resource relied upon as a source of food: Heretaunga, pp 4, 5
and 7; Kaituna, pp 1, and 3 - 8, Horowhenua, pp 1 and 2;
Omapere, pp 3 and 7; Poroti, p 1, Rangitaiki, pp 1 and 2;
Taniwha and Hamurana, pp 3 and 8; Upper Waikato, p 3;
Waikato Rivermouth, p 4; Ngati Raukawa, pp 4 - 6, and §;
Walzl CNI Report, pp 2, 10, 11, 21 - 23, and 30; Mare
Geothermal Report, pp 11 — 12; Jeffries & O'Leary (EGR-E), p 8;
Habib (EGR-D), pp 1, 3, 5, 9 - 12, and 14; Hohepa and Habib
(EGR-I), pp 2, 6,7, 12, 14 - 19, 21 - 23, 25, 28, 34, 36, 38, 39, 42,
43, and 47.

Resource relied on as a source of textiles or other materials:
Kaituna, pp 5 and 7; Rangitaiki, p 1; Heretaunga, p 3; Omapere,
p 7; Ngati Raukawa, p 8; Hohepa and Habib (EGR-I), pp 16, 28,
and 36.

Resource relied upon for travel or trade: Kaituna, pp 2 and 5;
Omapere, p 7; Rangitaiki, p 1; Upper Waikato, pp 3 and 4;
Waikato Rivermouth, p 3; Taniwha and Hamurana, p 3;
Heretaunga, p 3; Ngati Raukawa, p 8; Walzl CNI Report, p 13;
Mare Geothermal Report, p 13; Hohepa and Habib (EGR-I), pp
2, 8,10, 13, 30, 33, 35 — 37, 40, 43, 46, and 62.

Resource used in the spiritual life of the hapu: Kaituna, pp 2
and 5; Poroti, p 1; Taniwha and Hamurana, p 5; Rotongaio, p 1;
Rotokawau, p 1; Heretaunga, p 1; Waikato Rivermouth, p 4;
Ngati Raukawa, pp 7 and 15; Walzl CNI Report, pp 1, 2, 5, 6, 8,
10, 17, 18, 20, 21, and 25 - 32; Mare Geothermal Report, p &;
Jeffries & O’Leary (EGR-E), p 3; Habib (EGR-D), pp 1, 5, 6, 7, 12.

The attribution of mauri to the resource: Omapere, p 7; Upper
Waikato, p 7, and 8; Waikato Rivermouth , p 5; Kaituna, p 1;
Ngati Raukawa, pp 5, and 6; Walzl CNI Report, pp 1,2, 6,7, 9,
10, 16, 20, 26, 29, and 30; Habib (EGR-D), pp 3, 6, and 10;
Hohepa and Habib (EGR-I), pp 6,7, 24, 28, 32, 37, and 39.

12



45.

46.

47.

48.

49.

Resource referred to in waiata: Taniwha and Hamurana, p 5;
Mare Geothermal Report, p 10; Habib (EGR-D), p 10; Hohepa
and Habib (EGR-I) p 20.

Resource referred to in whakatauki: Heretaunga, p 1; Habib
(EGR-D), p 10; Hohepa and Habib (EGR-I), p 20.

The identification of taniwha as residing in resource: Kaituna,
p 3; Poroti, p 1; Taniwha and Hamurana, pp 3, and 5;
Heretaunga, pp 4, and 5, Upper Waikato, pp 7; Waikato
Rivermouth, p 4; Ngati Raukawa, p 15; Walzl CNI Report, pp
9, and 18; Mare Geothermal Report, pl5; Habib (EGR-D), p5;
Hohepa and Habib (EGR-I), pp 27, 33, 34, 62.

Exercise of kaitiakitanga over the resource: Kaituna, p 8;
Poroti, pp 1 - 3; Rotokawau, p 1; Horowhenua, pp 2 - 3;
Waikato Rivermouth, p 3; Ngati Raukawa, pp 3 and 9; Walzl
CNI Report, pp 10, 20, and 21; Mare Geothermal Report, pp 4 —
5; Jetfries & O’Leary (EGR-E), pp 3 - 6, and 8 — 10; Habib (EGR-
D), p 8 Hohepa and Habib (EGR-I), p 39.

Exercise of mana or rangatiratanga over the resource: Kaituna,
p 3; Taniwha and Hamurana, p 1; Horowhenua, p 1; Upper
Waikato, p 3; Omapere, pp 3, 4, and 7; Rangitaiki, p 1;
Rotongaio, p 1; Ngati Raukawa, pp 3, 6, 7 and 15; Walzl CNI
Report, pp 1, 2, 7, 9, 10, 16, 17, 19, 21 - 23, 26, 29, 30 and 32;
Mare Geothermal Report, pp 1-3, and 27; Jeffries & O'Leary
(EGR-E), pp 4, 6, and 8; Habib (EGR-D), pp 2, and 6 — 13;
Hohepa and Habib (EGR-I), pp 5, 10, 23, 24, 27, 32, 39 and 43.

Whakapapa identifying a cosmological connection with the
resource: Kaituna,p 3; Walzl CNI Report, pp 1, 6, 8, 18, and 29;
Mare Geothermal Report, pp 2, 4, and 8; Habib (EGR-D), pp 4,
7, and 10; Hohepa and Habib (EGR-I), pp 5, 11 - 13, 20, 24, 26,
28, 30, 37, and 40.

Recognition of title

50.

In addition to the existence of these indicia, the case examples
also evidence a continuing recognised claim to the resource
through the maintenance of title to some, if not all, of the land
on (or below) which the water resource sits.

13



Sharing and its effect on rangatiratanga

51.

52.

53.

54,

55.

56.

The Claimants note the conclusion of the Tribunal in the Ika
Whenua Rivers report that Maori had acceded to a shared use
of the rivers for non-commercial purposes (Habib, EGR-D, p 14
citing the Report at pp 92 and 126). Such a finding would be
consistent with the recognised Treaty principle of partnership
and, at least the English version of, the preamble and its express
reference to settlement.

Based on the case example evidence, the Claimants accept that
similar findings would be likely in the majority of cases. There
are some apparent counter examples. For example, the case
examples of Lakes Rotokawau and Rotongaio evidence a clear
and consistent intention to exclude all but the owners from any
use.

In line with this, the Claimants do not seek to argue that a
Treaty breach arises from the mere use by non-Maori of a water
resource. Treaty issues arise from commercial exploitation and
large scale use, particularly where that use interferes with the
Maori owners own ability to exploit the resource.

Where there is evidence of the sharing of a water resource, the
questions is to what extent does such sharing show an intention
to relinquish rangatiratanga. In particular, this question arises
where there has been a Treaty compliant sale of land which
accesses the water resource.

The Tribunal confronted this issue in the Ika Whenua report.
The Tribunal concluded that rangatiratanga in the river was not
lost through such sales. However, the Tribunal left open the
possibility that rangatiratanga was not necessarily maintained
over the lesser streams and tributaries included in the sale (see
Habib (EGR-D), pp 12-13).

The Claimants submit that this conclusion is equally true of
other similar instances. Sale of some, but not all, of the land
access to a water resource is logically inconsistent with a clear
intention to relinquish control of the water resource. To do so
would be to allow the sale to compromise the interests that

14



57.

Maori did retain. There is no basis to impute such irrationality
to Maori.

This is a physical assessment, but backed up by the
metaphysical assessment — Maori were not cutting up and
alienating their indivisible river entity.

Comparative international analysis

58.

59.

60.

61.

62.

63.

Comparative international evidence has been provided by Prof
Bradford Morse (EGR-]), from a legal perspective, and from
Prof Veronica Strang (EGR-A), from an anthropological
perspective.

Prof Morse examines legal developments in the United States of
America and Canada.

One might expect the Treaty of Waitangi to provide more
robust protection of native rights then is provided for in either
of those jurisdictions. However, Morse notes the beginnings of
recognition of native ownership rights to water resources in
both jurisdiction — through the Courts in the United States and
through negotiated treaty settlement in Canada.

Prof Strang perhaps paints a less optimistic picture when she
considers the equivalent struggle for recognition of ownership
rights that is underway in Australia, or even the equivalent
marginalisation of non-commercial interests that is occurring in
the United Kingdom.

However, Strang also provides an extremely informative
analysis of the customary relationship with water in aboriginal
Australia (from pp 11-18) and a more generic analysis of
indigenous models of ownership and management (pp 8-9).
Both contain strong parallels to tikanga and to the indicia cited
above and, the Claimants submit, provide further support for
the conclusion of ownership rights.

Strang also makes the informative observation that the
European concept of public ownership of water is a very
modern one. Further, she notes that one only has to go back to
Roman times to find European parallels to Australian
aboriginal systems of water management and ownership.

15



Native title

64.

65.

66.

67.

68.

69.

Application of the common law doctrine of native title is part of
the inherent jurisdiction of the High Court and falls outside of
the jurisdiction of the Tribunal. Nevertheless, while not
seeking to have the Tribunal rule on such an issue, the
Claimants wish to briefly refer to this issue.

The purpose in doing so is to show that the common law
position on the ownership of New Zealand’s fresh water
resources is not clear. Discussion of the “common law
position” on this issue frequently considers the common law
rules transported from 19th Century England without any
regard for the doctrine of native title. Such analysis is
incomplete.

Native title considerations are a recognised aspect of the
common law of New Zealand (in particular, as recognised in
the New Zealand Court of Appeal decision of Attorney General v
Ngati Apa [2003] 2 NZLR 643 (Ngati Apa)).

It was the intention of the Claimant to include in the expert
group report an opinion from Jacinta Ruru on the relevance to
this Inquiry of the issue of native title. Unfortunately, for
reasons of ill health, Ms Ruru has been unable to complete an
opinion specifically for this Inquiry. Instead, the whole of Ms
Ruru’s academic paper from 2011 on a native title analysis of
Maori water rights has been included (EGR-C).

The 2011 Ruru paper is sufficient to illustrate the point that the
Claimants wish to make. As the paper sets out, there is an
argument of some strength that native title in water resources
persists for some Maori.

The nub of the issues is whether s 21 of the Water and Soil
Conservation Act 1967 constitutes a clear and plain
extinguishment of native title. David Alexander’s opinion
(EGR-B) tells the history of this provision, its enactment and its
application.  Alexander’s work can be seen as further
reinforcing Ruru’s argument.

16



70.

71.

72.

73.

The provision provided the foundation for a Crown
Management regime. As has been previously recognised by the
Tribunal, such a regime can be a legitimate exercise of
kawanatanga under Article 1. However, its legitimacy rests on
the basis that such a management regime need not violate
ownership rights protected by Article 2.

As Alexander acknowledges in his analysis, there is nothing to
show that it was the intention of parliament, in enacting s 21, to
implement a regime that protected Article 2 rights. In fact,
there appears to have been little, if any, genuine consideration
on the impact on Maori rights. Of course, subsequently, the
management regime has in fact failed to protect Article 2 rights.

However, the point is that the existence of such management
provisions need not extinguish property rights. Therefore, on
an application of well-established native title principles, the
existence of this provision does not extinguish such rights for
the purposes of a native title analysis.

Such an argument is consistent with the reasoning of the High
Court of Australia in Yanner v Eaton [1999] HCA 53 and with
the obiter comments of Lord Cooke in the New Zealand Court
of Appeal decision in Te Runanganui o Te Ika Whenua v Attorney-
General [1994] 2 NZLR 20, 26.

Conclusion

74,

The case examples, in the light of the expert evidence, shows
that the same conclusions that the Native Land Court reached
in its Omapere decision and the Wiatangi Tribunal reached in
its Ika Whenua Rivers report, Whanganui River report and in
He Maunga Rongo chapter 20 are not confined to those reports
but are reflective generally of the manner in which Maori held
their water resources.
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Breach

Introduction

75.

76.

As stated above, the issue of breach is not one that the Tribunal
is seeking to resolve at stage one of the Inquiry. Instead, the
stage one issue questions are posed on the express assumption
that a breach is proven.

Nevertheless, the Claimants believe the Tribunal will need to
appreciate the range of prejudice suffered as a consequence of
the failure to recognise proprietary rights to water. The
Tribunal will also need to understand in general terms how the
current legal regime permits such prejudice. In that way the
Tribunal will understand the Claimants reasons for making the
framework submissions set out below. In turn, it is some of the
details of that framework which lead to the conclusion that the
partial SOE sale will itself be a breach of the Treaty.

Case examples

77.

78.

A prima facie breach is established by each of the case
examples.  The prejudice suffered which in each case
substantiates the breaches was summarised in the Claimants’
memorandum of counsel in this Inquiry of 9 May 2012.

These case examples have been chosen to represent the range of
issues, both in terms of the range of types of water resource
involved and a range of levels and types of interference with
the Maori relationship with those resources. The prejudice
suffered is the failure to respect mana exemplified in the
following ways:

a. loss of or interference with customary use,

b. environmental degradation,

c. interference with development rights, and

d. commercial or large-scale taking and/or exploitation by

others without compensation.
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Resource Management Act

79.

80.

81.

82.

83.

84,

Decisions about the use of water resources presently fall to be
decided under the Resource Management Act 1991. A more
detailed analysis of the Act may need to be carried out as part
of stage two of the Inquiry. However, for the purpose of
appreciating the Claimants” position on framework it is useful
for the Tribunal to consider briefly the shortcomings of the Act.

The first issue is that the Act is, quite clearly given its name, a
management regime. With very limited exception, it is not an
Act which recognises or supports ownership rights.

The Act has been subject to a great deal of alteration in recent
years making it quite complex, but for present purposes it is
sufficient to consider merely the basic scheme.

In simple terms, the Act contains general prohibitions on
activities and allows an exceptions where the activity is allowed
under a plan or a consent. Plans are produced at the local
government level and are generally permissive. Anything that
falls inside a prohibition under the Act and outside of an
allowable activity under the application plan requires a
consent. Consents are (typically) also determined at the local
government level.

For water related matters, the starting point is usually s 14,
which prohibits the taking, using, damming, or diverting of
water.

Suppose then that an application for consent is made in relation
to Maori owned water. This application would come before the
relevant local council. This presents the next problem for
Maori.  Maori are woefully underrepresented in local
government. In the 2007, local government elections less than
5% of successful candidates were Maori, although Maori form
nearly 15% of the population. Many councils have no Maori
members at all (From the Human Rights Commission’s draft
discussion paper on Maori Representation in Local
Government, May 2010, p 5).
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85.

86.

87.

88.

89.

Nevertheless, the council hearing the consent application
would be obliged to recognise and provide for the relationship
of Maori and their culture and traditions with their ancestral
lands, water, sites, waahi tapu, and other taonga, and the
protection of protected customary rights as 2 of 7 “nationally
important matters” (s 6). It would also have to have regard to
Kaitiakitanga as one of 11 “other matters” (s 7). Lastly, it
would also have to have regard to the principles of the Treaty

(s 8).

Given the constitutional significance the Courts have afforded
the Treaty, it would be possible to imagine a robust
interpretation being given to these provisions. Such an
interpretation might mean that, even where local government
gets it wrong, the courts on appeal could provide something
close to protection of Article 2 interests. However, that is not
the way in which these provisions have in fact been interpreted
by the Courts.

Jacinta Ruru, a member of the expert group, has published two
articles that assist on this point The Legal Voice of Maori in
Freshwater (Governance. A Literature Review (Lincoln:
Landcare Research, 2009) and "Undefined and unresolved:
exploring Indigenous rights in Aotearoa New Zealand's
freshwater legal regime" (2010) 20 5/6 Journal of Water Law
236-242.

The first is, as it suggests, a literature review including a
comprehensive summary of relevant Resource Management
Act decisions. The Second paper includes an assessment of
these decisions. While these decisions show some limited
success for Maori litigants together with a number of
substantial failures. The clear conclusion is that they fall well
should of anything amounting to a protection of Article 2
rights.

It is possible for a Maori owner and a prospective user of a
resource to come to some arrangement including compensatior
for the use. However, consent could still be granted even if it is
over the objection of a Maori owner. If that happens, there is no
mechanism under the Act whereby the consent can be subject
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to an ongoing royalty payment or any payment of
compensation for the use (cf s 112 with respect to the taking of
sand).

d) If so, what recommendations should be made as to a Treaty-

compliant approach?

Introduction

90.

91.

92.

The case examples are not meant to encapsulate the issue, but
rather to indicate its scope. The Claimants believe that these
examples represent less than the tip of an iceberg. The number
of interested parties coming forward and wishing to be
involved in this Inquiry supports that view.

The question the Claimants pose is then, what can we do about
this mess?

[t is neither practical, nor necessary, for the Tribunal to make
recommendations at stage one of this Inquiry as to the detail of
a framework to resolve these issues. The purpose of this
section is not therefore to prove the necessity of a particular
detailed framework. Instead, the Claimants seek to establish
some general proposition in relation to the framework and
some features that will be necessary in any future solution to
the issue.

Framework evidence

93.

94.

95.

The Claimants have filed three papers directed at framework
issues: Cox (EGR-F), Galloway (EGR-G), and Michener
(EGR-H).

Given the importance of the power generation industry to stage
one of the Inquiry, Cox sets out in his report a great deal o
background details about the nature of that industry and its
relationship with Maori.

Galloway considers possible methods of recognising
proprietary interests in water. He considers these solutions in
three categories and attempts to assess these solutions
according to stated criteria.
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96.  Michener puts some flesh on those bones by considering how
some of these remedy possibilities might work in relation to
one of the case examples, the Tikitere geothermal field. This is
a useful paper to show part of the framework as a working
solution.

97. In the Claimants submission, the development of any
framework will require interdependent considerations from all
three of these perspectives. For this reason, with the agreement
of the Tribunal, it is the intention that all three of these experts
will address the Tribunal at hearing as a panel.

Analytic approach

98.  These submissions attempt to analyse the problem by
categorising potential claimants and then considering potential
solutions in relation to those categories. This is not meant to
suggest that any real world claimant will necessarily fit within
any one category. More likely, every claim will require some
combination of partial solutions across most of the range.

Types of potential claimant

99. Consider these three -categories of potential claimant
circumstances:

(1)  where it is practical to recognise the ownership rights of
the respective Maori owners;

(2)  where it is impractical to recognise the ownership rights
of the respective Maori owners due to the use of the
water resource by power generating SOEs; and

(3)  where it is impractical to recognise the ownership rights
of the respective Maori owners for reasons that do not
relate to power generating SOEs, for example where
there is extensive reliance on the resource by local
agriculture, for drinking water or where the resource has
been significantly degraded.

100.  One can also dissect the types of compensation that might need
to be paid. These break down to:

a) compensation for ongoing use by others;
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b) compensation for ongoing loss of use by Maori owners,

c) compensation for past use by others;
d) compensation for past loss of use by Maori owners; and
e) compensation for environmental degradation.

Recognise and compensate

101.

102.

103.

104.

In relation to the first category of potential claimant, the
proposed framework should result in recognition of the
ownership rights. If recognition involves future exploitation by
the owners or by others then this could be handled under any
of the mechanisms Galloway outlines in EGR-G. However, as
can be seen from the case examples, recognition of ownership
can come in a number of forms and may be as simple as
enabling the owners to exercise their right to exclude the public
from a sacred site.

In relation to potential claimants in the second category, the
framework should include compensation for the ongoing use
by the power company (and the corresponding loss of use by
the Maori owner) which preserves the respective Maori
relationship with the water resource. To do this, the Claimants
submit that the compensation needs to be in the form of either
an income stream from the water that is being exploited by the
power generating SOE - through any one of the possible
mechanisms. Compensation under the other headings is
discussed below.

In relation to the third category, the framework should include
compensation for the ongoing use by others (and the
corresponding loss of use by the Maori owners). However,
there may not necessarily be a readily realisable revenue stream
from the competing use from which such compensation could
be paid. Where there is, then consistent with the reasoning
above the compensation ought to be sourced from that revenue
stream.

In relation to issues of past use and past loss of use are finite
issues, and these are likely to be matters that could be
negotiated on and settled.
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105.

106.

Compensation under e), for environmental degradation, is a
difficult issue. For a start, it is relatively quantifiable however
the quantum is likely to be enormous. It is also likely to be
ongoing in a number of circumstances. The Claimants note that
with the case example of Horowhenua the environmental
damage is enormous and polluted water is still being piped into
the Lake to the present day. It is something in relation to which
compromise will be difficult. Lastly, as with the third category
of potential claimants, there is not necessarily a readily
identifiable revenue stream from which to provide this
compensation.

It is worth repeating that these categories are for analytical
purposes and are not meant to be mutually exclusive. Itis quite
easy to imagine a water resource where some increased
recognition of ownership is possible, where there has been
some use by an SOE and some use by others, and where there
may has also been some environmental degradation.

Further role of the SOEs

107.

108.

The residual question is how to find funding for those who
require compensation but for whom no readily identifiable
revenue stream from which such compensation can be
provided.

The Claimants submit that such compensation ought also to be
sourced from the power generating SOEs. The Claimants have
come to this view for the following reasons:

a. the power generating SOEs have significant value and
are therefore capable of funding such compensation to a
significant degree;

b. equally prejudicial breaches in respect of water have

occurred in other areas which have not created the type

of readily realisable asset which is comprised in the
SQOEs;

C. despite this lack of revenue, these other breaches are no
less deserving of compensation;
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d. the fact that there is no readily identifiable revenue
stream in relation to these other water resources means
that there is no way of compensating through a
mechanism that preserved the connection to the water
resource;

e. the power generating SOEs are already a necessary part
of an compensation framework; and

f. no other resource readily suggests itself.

Conclusion

109.

The Claimants” evidence on frameworks show credible options

for recognition of Maori proprietary interests in freshwater and

geothermal resources.  Whichever mechanism is used,
ownership should be recognised to the extent it can be and
compensation paid to the extent it cannot. Where

compensation needs to be paid due to a breach it should be
paid from revenue generated by that breach including use by
power-generating SOEs. Where the breach does not generate
any identifiable income, there needs to be an alternative source
of compensation and the SOEs are best placed to provide that
source.

b) Does the sale of up to 49 per cent of shares in power-generating
SOE companies affect the Crown’s ability to recognise these rights

and remedy their breach, where such breach is proven?

Not sufficient, but necessary

110.

From the discussion above, the Claimants submit that obtaining
a revenue stream from the power-generating SOEs (by
whichever mechanism that is achieved) is not the complete
solution to the issue. However, given the use by those SOEs of
Maori owned water resources, it must be a necessary element of
any solution.

Current connection

111.

The Co-claimants themselves have outstanding claims to water
resources that are being used by the SOEs for power
generation, including by Mighty River Power.
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112.

113.

114.

115.

The ninth co-claimant has outstanding claims in the northern
Taupo area including a claim to the Taupo Gates operated by
Mighty River Power.

The tenth co-claimant has outstanding claims in the Te lka
Whenua rivers and includes the Matahina hydroelectric power
station operated by Trustpower.

Another such example of a direct nexus between the co-
claimants, their outstanding claims, and Mighty River Power is
included in the seventh co-claimant cluster. On 8th June 2012,
thirteen geothermal groups, collectively known as the Te
Arawa Geothermal Cluster, filed to be heard in support of the
NZMC claim. Mighty River Power have signed an agreement
for the development of the Taheke geothermal resource, which
is part of this cluster. The cluster has outstanding claims that
have been left unresolved since the Te Arawa Representative
Geothermal Resource Report of 1993.

Interested parties that support the NZMC claim and have filed
evidence relied on by NZMC include Roimata Minhinnick of
Ngati Te Ata; and David Whata and Pia Callaghan of Ngati Te
Takinga and Tapuika.

Future connection

116.

117.

118.

In his report, Cox sets out the potential for future growth of
both the hydroelectric and geothermal power generation
sectors. In particular, he includes in his report a copy for a
report he produced in 2004 for the Ministry of Economic
Development identifying potential sites for future growth as
“waters of national significance” (EGR-F, Annex G).

The significance of this evidence is that it illustrates that the
issue is not merely the Maori connection with power generating
SQOEs as it stands today, but also how it might be in the future.

On a quick review of Annex G, Counsel for the Claimants has
identified the following “waters of national significance” over
which it is believed one or other of the Co-claimants has an
interest:

i. Purua Rapids,
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ii. Mangakahia,

iii. Manganui,

iv. Whatoro,

V. Wairehu canal,

vi. Huka falls,

vii.  Kioreweku,

viii. Whirinaki,

ix.  Kaituna at Mangorewa, and

X. Pohangina.

Part of a broader settlement

119,

In any case, as stated above, the role of the power generating
SOEs is not, in the Claimants” submission, limited to payment
for the water they use.

Framework impractical following the sale

120.

121.

122.

All three of the framework experts address the impracticalities
of implementing a framework after the proposed partial sale of
SOEs: (EGR-F, p 3), (EGR-G, 5-6), and Michener (EGR-H, 15-16).

An Interested Party filed evidence in this Inquiry on 8 March
2012 from Prof Jane Kelsey which also addressed these
difficulties. It is understood that Prof Kelsey may be further
developing this evidence as part of stage one.

The underlying essence of this evidence is the same. The
business model employed by the SOEs is presently based on a
zero rating of the water resource used. The partial sale would
be of companies predicated on this model. Such a sale would
make it very difficult, if not impossible, to subsequently alter
this model in order to recognise Maori ownership rights to the
water used.
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Conclusion

123.

The power generating SOEs are an essential element of any
Treaty compliant framework for recognition of Maori rights to
freshwater and geothermal resources. Such a framework
would be much more difficult, if not impossible to implement
following the partial sale. Therefore, the sale would affect the
Crown's ability to recognise these rights.

¢) Is such a removal of recognition and/or remedy in breach of the
Treaty?

124,

125.

126.

127.

128.

129,

Yes. The Claimants submit that this conclusion follows directly
from the answers to the three other issues.

Maori have a strong claim to proprietary interests to water
resources as taonga protected by Article 2. In some cases, the
existenice of those interests have already been the subject of
findings by this Tribunal.

Yet the Crown refuses to recognise those interests. In the
absence of such formal recognition, the Maori owners suffer a
wide variety of real and substantial detriments.

The Crown has known about this problem for many decades
and has failed to act to remedy the situation. From the
Omapere evidence prepared by historian David Alexander, it
appears clear that for at least some past governments this was a
deliberate ploy to enable the breaches of Maori property rights
to continue.

There are steps that the Crown could take to begin to remedy
the situation. Instead, the present Government is proposing to
take a step that further entrenches the status quo and makes
such potential remedies more difficult, if not impossible, to
obtain.

Such an act would not be consistent with the Crowns obligation
to actively protect that taonga. Nor would it be consistent with
the obligation of the Crown, as treaty partner, to act in good
faith.
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Recommendation

130. Given the urgent nature of proceedings and the limited range
of issues considered at this stage of the Inquiry, the Claimants
seek only one recommendation from the Tribunal at this time.
The Claimants suggest that the appropriate wording of such a
recommendation out to be:

The Waitangi Tribunal recommends that the
planned partial sale of power generating SOEs be
suspended until such a time as the Crown has
reached a settlement with the New Zealand Maori
Council on an arrangement to protect the Maori
interests in freshwater and geothermal resources.

Donna | [all and Felix Geiringer
Counseljfor the Claimants
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