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MAY IT PLEASE THE TRIBUNAL 

 

E kore e monehunehu te pūmahara 

Mo ngā momo rangatira o neherā 

Nā rātou i toro te nukuroa o te Moananui a Kiwa me Papa-tū-ā-nuku 

Ko ngā tohu ō rātou tapuwae 

I kakahutia i runga i te mata o te whenua 

He taonga he tapu, he taonga he tapu, he taonga he tapu. 

We cannot forget 

the noble ones of times long past 

who explored the unimaginable expanse of Kiwa’s ocean 

and settled her many lands. 

For their footprints clothe these islands of ours 

and their teachings are etched in the soil. 

A sacred legacy, a treasured inheritance 

— James Henare1 

 

A. INTRODUCTION 

1. On the incorrect assumption that Maori ceded sovereignty, successive 

governments have set about usurping tino rangatiratanga. This denial of the 

right of tino rangatiratanga since 1840 has found expression in legislation, in 

decisions of the Courts, and most recently in attempts to wrest Maori from 

their whenua, their papamoana, their kainga, and their taonga katoa.  Sadly 

counsel finds themselves as observers of a further process of legislative 

subjugation and denial of treaty rights as we write these very openings for a 

case in this forum that is equal in significance to claims to the State Owned 

Enterprises and fisheries assets that were made, hard fought for and 

                                                             

1
 Waitangi Tribunal, Ko Aotearoa Tenei: A Report into Claims Concerning New Zealand Law and Policy 

Affecting Maori Culture and Identity Wai 262, Wellington, Legislation Direct, 2011. 
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eventually negotiated to settlement in the late 20th Century. It is almost ironic 

that the Mixed Ownership Model Bill is to find its passage through a third 

reading in parliament on the same date as the deadline for our submissions.2 

2. We assert that such an idea was not acceptable to Maori at its conception nor 

is it acceptable in the context of the present policy considerations.  In 1840 

200,000 Maori had no need whatsoever to concede any power to just 2,000 

settlers. In 2012 Maori have no need whatsoever to concede full rights and 

obligations to the Miina o Papatuanuku (the purifying and sustaining fluids of 

Papatuanuaku) and her taiao, her awa, her ngawha, her waiariki, that which 

sustains her energy cycles as it is variously described by a number of the 

deponents or to accept a regime of title construct via asset sales that seeks to 

separate them from their way of life.  It was the Maori text of Te Tiriti o 

Waitangi that was signed in full understanding of the contents contained 

therein. Their tino rangatiratanga was unceasing and remains to this day. 

3. The New Zealand Maori Council (and other claimants) case  shows how the 

proposed sales process in its present terms creates the same risks that 

promoted their original challenge to the SOE Bill in  1986 and subsequent 

litigation on SOE’s, forestry and coal3. The gravamen of their complaint 

reveals that the Crown has failed to establish a framework for Maori proprietal 

rights to freshwater and has failed to establish a vetting system to evaluate 

the nature, extent and quantum of Treaty claims to water resources held by 

power generating SOEs prior to divesting 49% of those assets or to inquire 

whether commercial redress alone is sufficient to meet the ongoing exercise 

of those obligations.  

4. It is our claimants’ further contention that if the government pursues the 

partial privatisations without the Tribunal having heard and made 

recommendations on these claims the Crown will have put itself in a position 

where it may be unable to act on those recommendations. That would be a 

fundamental breach of good faith obligations required by Te Tiriti. 

 

                                                             

2
 See Bennett Adam: Shares could be held back for Treaty claims – English accessed on 26 June 2012 

New Zealand Herald http://www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=10815604. 
3
 See Statements of Claim in The Sale of Power Generating State Owned Enterprises Wai 2357 and 

The National Freshwater and Geothermal Resources Claim Wai 2358. 
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B. THE CLAIMANTS 

5. Counsel appears on behalf of a number of claimants who are as various as 

the forms in which water manifests itself in the communities within which 

Whanau hapu and iwi are embraced.  It is counsels’ intention to provide for 

the Tribunal a synopsis of the philosophies and concepts that compel 

claimants to appear in this Inquiry.  However, like the transformative states of  

Nga Miina o Papatuanuku (the purifying and sustaining fluids of 

Papatuanuku) from solid to liquid to ice and then to gas  and the dominance 

of each of these forms of Wai (water) which surround the claimants and their 

peoples in their respective homelands, the expressions contained herein will 

change constantly. 

a) ARAPETA HAMILTON & Others for NGATI MANU     

WAI 354 L/A 12349027 

i) Wai 354 is the main claim made on behalf of all of Ngati Manu.  

This claim is to be  heard during the Northland  Inquiry of the 

Waitangi Tribunal and is made for and on behalf of  the 

descendants of Pomare one of the prominent Rangatira in the 

Bay of Islands during the negotiation of He Whakaputanga and 

Te Tiriti o Waitangi. 

ii) The unique case example of Ngati Manu (Wai 354) is that 

since first contact with British Settlers they have been selling 

water as part of their inherent right of development embraced 

by the guarantee of tino rangatiratanga in Article Two of the 

Treaty.   

iii) These rights to extract water have been impinged upon by 

consents processes developed within the regimes of local and 

regional authorities by the Crown including the Town and 

Country Planning Act and the Resource Management Act 

which have not accorded Maori a priority. These consent 

processes are the very processes that have also permitted the 

taking of water by various power companies now being sold 

without provision, compensation nor protection of Treaty rights 

to assure claimants like Ngati Manu that the Crown will be in a 

position to meet just compensation or restitution in the event 

their claims are proven. 
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b) JORDAN HAINES WINIATA & Others for NGATI PAKI AND NGATI 

HINEMANU WAI 662 L/A 12349037 

i) Wai 662 is one of the principal claims made on behalf of Ngati 

Paki and Ngati Hinemanu.  This claim is to be heard during the 

Taihape Inquiry of the Waitangi Tribunal and is made for and 

on behalf of the descendants of Ngati Paki and Ngati 

Hinemanu. 

ii) Ngati Hinemanu and Ngati Paki claims have been waiting for 

several years to be heard including a substantive claim to the 

preservation of the tino rangatiratanga and ownership of the 

riverways, waterways, aquifers and all other water sources in 

their rohe. 

iii) It is the position of Ngati Hinemanu and Ngati Paki claims to 

water and the taking of water in breach of their rangatiratanga 

by the crown, councils and other power authorities cannot be 

compensated alone by the transfer of shares/cash or the 

provision of extra revenue to the State coffers for the purposes 

of providing hospitals, better education and training.  In fact 

their experience in recent years is that their local hospital has 

been closed down and they have been further inconvenienced 

with great costs to Palmerston North for hospital and other 

services. 

iv) Ngati Paki and Ngati Hinemanu do not seek shares in hydro 

power companies that cause environmental harm and 

degradation.  They simply wish to have their sacred 

relationships and awa preserved.  They prefer a process of 

outcome which keeps the assets proposed in the guardianship 

of the Crown and Maori for future generations and a negotiated 

agreement that permits the hapu of Ngati Hinemanu and Ngati 

Paki to have decision making authority over the question of 

resource consent grants and monitoring of electricity schemes. 

c) LENNY TURNER & Others for MOKAU KI RUNGA   

 WAI 691 & 788 L/A 12349023 

i) Mr Lenny Turner has applied to the Waitangi Tribunal in the Te 

Rohe Potae Inquiry to be added as an additional claimant to 

the claims by Mokau ki Runga as a result of the recent sudden 

hospitalisation of two principal claimants to Wai 691 and Wai 
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788 Mrs Barbara Marsh and Mr Tohe Raupatu.  Mrs Marsh is 

recuperating from a severe stroke and Mr Tohe Raupatu is in 

hospital recently diagnosed with cancer. 

ii) Mokau ki Runga’s claims to water relate to the taking of water 

in breach of their rangatiratanga by the crown, councils and 

other power authority. 

iii) Mokau ki Runga have been vigilant in opposing resource 

consent applications for several years and over two consent 

hearings processes and are opposed to hydro developments 

on their sacred awa Mokau and are in quite a distinct set of 

circumstances from some iwi who have joint ventured with 

Trust Power or Mighty River Power in their tribal areas. The 

hapu of Mokau ki Runga have been clear that they do not want 

the King Country Power Group to secure any further rights of 

taking and have worked diligently with members of the Green 

Party to oppose such moves. 

iv) Mokau ki Runga to the best of our knowledge are the only 

example in this urgent hearing of a group of hapu who have 

successfully argued that no further hydro-electric stations 

should be granted consents to exploit water resources on the 

Mokau river because of the environmental degradation that 

may flow in breach of Te Tiriti o Waitangi. 

d) SHANE TE RUKI & Others for NGATI KAHU AND NGATI UNU  

 WAI 846/ LA 12349015 

i) Wai 846 is a claim made on behalf of all of Ngati Kahu and 

Ngati Unu whose multiple affiliations connect them to Ngati 

Maniapoto and Tainui.  The claim relates largely to the losses 

to Maori that flow when rights over water are seen as being 

connected to land.   

ii) The claims to water by Ngati Kahu and Ngati Unu relate to the 

abstraction of water from Pirongia Mountain, the allocation of 

water rights to land owners on the Waipa, Mangawhero and 

Puniu rivers, and the drainage of the Te Kawa Wetlands.   

iii) No other case example conceptualizes matters in this fashion, 

which was seen as a major gap for the people of Kakepuku 

and on this basis a brief of evidence was drawn from Mr Gary 

Te Ruki. Dated 18 June 2012. 
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iv) The Te Kawa wetlands were the epicenter of the rohe of Ngati 

Kahu and Ngati Unu.  The allocation of rights over the waters 

that resided within is a key focus for their claim that is not 

covered in any fashion, representative or otherwise by any of 

the claimants’ evidence.   

v) What should be apparent is that the claims of Ngati Kahu and 

Ngati Unu are discrete and unique and do not present well for 

amalgamation under the umbrella of others.   

e) RUDOLPH TAYLOR for on behalf of the whanau and hapu of 

HOKIANGA WAI 549 / LA 12349018 

i) Wai 549 is a claim on behalf of whanau and hapu of Hokianga.  

This claim encompasses the lands and waters spanning 

inward from the Tasman Sea on the Northern West Coast into 

Lake Omapere in the central Northland region. 

ii) The decision of the Hokianga Collective to participate in the 

Urgent 2357 Inquiry was made following a consideration of the 

initial evidence filed by the claimants regarding Lake Omapere.   

iii) Lake Omapere is not only a part of the Hokianga, it is a special 

case in this country in that the waters of the lake are vested in 

a Trust for the benefit of the tribal members of Ngapuhi 

iv) A Brief of Evidence filed by Mr Nuki Aldridge illustrated that the 

position to be adopted by the claimants was that the rights to 

access and utilize the waters of the Lake were based upon 

adjacent land ownership.   

v) This position conflicts with that held by the whanau and hapu 

of Hokianga and evidence was filed by Mr Rudy Taylor on 9 

March 2012 to ensure the protection of their recognized 

interests in the water itself. 

vi) In addition to maintaining the Hokianga interests in terms of 

this clear conflict with the case of the Claimants, evidence was 

filed by Tanya Filia on 18 May 2012.  This evidence relates to 

the permissions that were sought from local Hokianga Hapu to 

take the water required to establish the Rawene township.   

vii) While it is accepted that a number of other abstraction 

examples have been put on the record, those examples relate, 

like the Omapere example, to a negotiated arrangement with a 
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Trust-like structure rather than a political arrangement arrived 

at with actual hapu.  

viii) In this regard, the position that Ngati Kaharau and Ngati Hau 

seek to protect relates to the standing and identity of the hapu 

that were recognized within early negotiations.  Ngati Hau and 

Ngati Kaharau therefore see the usurpation of these hapu 

polities by imposed trust structures as a revisitation of the early 

Prendergast rulings that deemed hapu to be obsolete and the 

Treaty to be a nullity. 

ix) The people of Hokianga have been vigilant in maintaining their 

obligations of kaitiakitanga and their presence within the 

Inquiry is required given their unique perspectives, not to 

mention the apparent conflict with the Claimants that has been 

described above. 

f) HAPAE ASHBY for and on behalf of the descendants of 

MANGAKAHIA WAI 1467 / LA 12348797 

i) The Wai 1467 claim is made on behalf of the descendants of 

Mangakahia.   

ii) Mangakahia is a riverine valley into which many of the rivers of 

Ngapuhi flow.  The claim relates to all of the waters that are 

sourced or collect within the valley.  Included within these 

sources are the Poroti Springs.   

iii) The Mangakahia claimants endorse the evidence on the Poroti 

Springs that was put by the claimants and have therefore not 

sought to adduce any further case examples.   

iv) In supporting the evidence filed by the Chair of the Whatatiri 

Trust, the Mangakahia claimants maintain that it is the hapu of 

Te Mahurehure, Te Parawhau and Te Uri Roroi that hold the 

right to exercise traditional authority over those waters as 

opposed to the Whatatiri Trust which in itself apportions 

priorities amongst the tribal beneficiaries. 

v) None of these hapu have been included in any Treaty 

settlement in terms of the Mangakahia claimants, they assert 

that the hapu should not be disempowered from participating in 

an inquiry which will essentially investigate the potential 

commercialization and transformation of their rights. 
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C. ISSUES 

6. There are four broad issues that have been mooted as the gravamen of this 

inquiry.  In the interests of time, and given the urgent nature of the Inquiry 

Counsel have cooperated with a number of other interested parties in the 

development of evidence and submissions to focus matters for the Tribunal 

so as not to duplicate submissions by Counsel for claimants and to highlight 

particular factual and legal issues for those parties we represent . In particular 

we wish to thank Counsel for Ngati Haka Patuheuheu, Te Rarawa, The 

peoples of Waikaremoana and Ngati Manawa who under very difficult time 

constraints and uncertainties around the questions of legal aid have assisted 

in bringing our position together. We are also grateful for the courtesies 

afforded to us by Counsel for Te Kawerau a Maki. 

7. Counsel will therefore confine our remarks in these opening submissions to 

Issues (a) and (b)4  and to seek confirmation that: 

a) Te Tiriti guaranteed the retention by Maori for as long as they wished 

of their valued possessions.  It cannot be argued that fresh water was 

not a valued possession.  Water; sustainer of life, provider of food and 

central to many rites of Maori is so essential that no party to the Treaty 

would have countenanced its exclusion.  The guarantees contained in 

the Treaty have equal applicability to water as they do to the other 

resources specifically enumerated in the English text of Article two of 

the Treaty 

b) the Crown has failed to accommodate a framework for Tikanga and 

Maori proprietal rights to freshwater and has failed to establish a 

vetting system to evaluate the nature, extent and quantum of Treaty 

claims to water resources held by power generating SOEs prior to 

divesting 49% of those assets or to inquire whether commercial 

redress alone is sufficient to meet the ongoing exercise of those 

obligations 

8. For completeness, we have filed a bibliography to augment these 

submissions to draw context for many of our observations around the theory 

of our case from existing Waitangi Tribunal findings, relevant domestic case 

law and international jurisprudence which will be developed in later.  

                                                             

4
 Issue (a) What rights and interests (if any) in water and geothermal resources were guaranteed and 

protected by the Treaty of Waitangi?  This submission does not address geothermal issues. 

Issue (b) Does the sale of up to 49% of shares in power-generating SOE companies affect the Crown's 

ability to recognize these rights and remedy their breach, where such breach is proven? 
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D. EVIDENCE RELIED UPON 

9. We attach herewith as Appendix “A” a list of the Briefs of Evidence we have 

filed in support of our evidence and references  in the Bibliography of Taryn 

Tuari to other pieces of testimony that we believe are relevant to our task in 

addressing Issue (a), in particular assisting the tribunal in drawing  the 

threads of a Maori Epistemological framework together to assist in 

determining what rights and interests  were guaranteed by virtue of Te Tiriti o 

Waitangi and providing context when the Tribunal considers the Crown 

proposal for partial privatisation in  Issues (c) and (d)5. These briefs are to be 

read in addition to those filed by the Claimant Counsel which we adopt in their 

entirety. 

10. The evidence of Professor Kelsey addresses in particular question (b) "Does 

the sale of up to 49 per cent of shares in power-generating SOE companies 

affect the Crown's ability to recognise these rights and remedy their breach, 

where such breach is proven?"  

11. Specifically, she assesses whether New Zealand's commitments under the 

ten relevant international trade in services and investment agreements could 

constrain the Crown’s ability to provide effective commercial and non-

commercial redress to the claimants subsequent to the proposed sale of 

shares in the power generating state-owned enterprises. 

12. Professor Kelsey concludes that this is not the case in relation to New 

Zealand's trade in services commitments, for the most part because of 

limitations on those obligations in relation to electricity generation, and where 

those limitations do not apply, because of the Crown's ability to take 

measures relating to assets currently in state ownership is protected. 

13. However, she advises that the Crown would be constrained by its obligations 

to investors and investments in several of these agreements, noting in 

particular: 

a)  A number of recent disputes initiated by foreign investors against 

governments relying on guarantees of minimum standards of 

treatment, protection against expropriation, and the umbrella clause, 

as well as the most-favoured-nation provision, have challenged 

                                                             

5
 Issue (c) Is the removal of recognition and /or remedy in breach of the Treaty? 

Issue (d) If so what recommendations should be made as to a Treaty compliant approach? 
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measures with characteristics similar to the redress the claimants are 

seeking. 

b) Treaty of Waitangi exception does not provide adequate or reliable 

protection against these risks in relation to several agreements and 

does not apply in the investment agreement with Hong Kong. 

14. We also rely on the evidence of Dr Ganesh Nana filed by Ms Linda Thornton 

for the cooperative of Third Party Interests to show why any process to 

ensure the Treaty is honoured must be embarked upon before the process of 

sale commences and not at some future date. 

 

E. THE ESSENCE OF A MAORI EPISTEMOLOGICAL FRAMEWORK6 

 

Te Roi o Te Whenua – Te Miina a Papatuanuku 

 

Kei roto i te Miina 

Te wairua, 

Te mana, 

Te tapu, o nga mea katoa 

Ka hangaia 

 

15. In all Maori history and law the wai like whenua were the domain of different 

atua but interrelated in terms of the poetic metaphors of creation which linked 

all things together. 

16. The land, sea and sky are all part of the united environment, all having a 

spiritual source.  It is by divine favour that the fruits from these resources 

became theirs to use.   As nga roimata a Ranginui (the tears from Ranginui) 

descend to settle on Papatuanuku, they gather in the many rivulets of her 

form, flowing through her and over her, bathing and nourishing the lover that 

Rangi continues to yearn for. 

17. The waters of the heavens mingle with those of the earth, and it is from this 

union that fertility is maintained.  Fertility of the whenua, of the mind, and of 

the spirit.  Nga Roimata a Ranginui becomes a part of Te Roi o Te Whenua. 

                                                             

6
 Annexed and marked with the letter ‘A’ is a Flow Diagram of Tangata Whenua Values and 

Relationship with Fresh Water from Land and Water Forum 2012. Second Report of the Land and 

Water Forum: Setting Limits for Water Quality and Quantity, and Freshwater Policy-and Plan-Making 

Through Collaboration, 2012, p 71. 
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18. We draw on the words of Professor Te Wharehuia Milroy and the late Dr 

Hirini Melbourne in the report Te Roi o Te Whenua 7to illustrate the complete 

significance of this interconnectedness: 

As the roi of Tuhoe’s land was taken, so should it be returned.  Te ‘roi’ 

refers to the blood of the placenta which has just been ejected from 

the womb after the birth to a baby.  ‘Whenua’ is the placenta which 

protected and nourished the embryo in the womb. 

 

19. It is our submission that when Dr Hirini Melbourne and Professor Te 

Wharehuia Milroy discuss the taking of the roi of the whenua, they are 

referring to more than mere theft of a physical and economic resource.  The 

allusion is to the pollution of the capillaries of Papatuanuku, the sterilization of 

Nga Hapu who are sustained by their spiritual sustenance, and the erosion of 

the ability of the peoples of Aotearoa to propagate the seeds of further 

generations.   

20. The words of Mr Milroy and Mr Melbourne are amplified by those of  the late 

esteemed elder Mr Hohepa Kereopa of  Waimana who spoke of Te Miina a 

Papatuanuku in the Urewera Inquiry of the Waitangi Tribunal  also,  reminding 

all that the fluids of mother earth are the nourishing and cleansing waters that 

intimately connect the many worlds of Te Urewera tribal territories and the 

rivers run like arteries from Maungapohatu down Te Waimana out to the 

Ohiwa harbour.   They are sentiments that have been echoed in every major 

inquiry involving waterways since the inception of the Tribunal as the helpful 

evidence of Dr Patu Hohepa and Dr George Habib8 highlights. 

21. When waterways are described in such a way, the importance to the Tangata 

Whenua of their ukaipo, their ancestral homelands interconnected by their 

water sources becomes even more apparent, and we begin to gain an 

appreciation of what is meant by statements that abound on this record of  

inquiry like: 

I am Te Urewera and Te Urewera is me. 

I am the awa , the awa is me 

 

                                                             

7
 Proff Te Wharehuia Milroy and Dr Hirini Melbourne, ‘Te Roi O Te Whenua’ 1989-1995, (Wai 36, A4) 

filed in the Urewera District Inquiry Wai 894. 
8
 Hohepa and Habib: Maori Terminology and Water (Wai 2358, A69(i)). 
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22. The Ika Whenua Rivers Report discusses this theme further, noting with 

respect to customary rights of nga hapu that: 

rivers were and still are a taonga that provides material and spiritual 

sustenance and a strong continuing bond.  The people belong to the 

river and the river belongs to the people.  

 

23. The Rivers and waterways are undoubtedly a taonga, an important source of 

sustenance and nourishment, an intrinsic element in the intricate web that 

binds Nga Hapu to their tribal homelands, to each other, and are integral part 

of sustaining the ways of life and culture of tangata whenua.  These taonga 

are guaranteed protection by the Treaty of Waitangi and it is asserted that this 

mantle of protection extends to include the processes and practices of tikanga 

which underpins their expressions of identity and Mana Motuhake, an 

argument we develop.    

24. Any attempt to de-contextualise the intrinsic importance of the waterways in 

our submission transforms that which it seeks to describe into something that 

it is not.  In our submission, it is unfortunate that the nature of this Tribunal 

process lends itself too easily to such de-contextualisation as participants 

cannibalise each other over competing interests within economic resources 

that are squabbled over by lawyers too used to the construct of an adversarial 

system. We ask however for the Tribunal to put that to one side and to 

commend an approach based on respect and reverence but which supports 

the claimants proposition that Tikanga is a source of law in its own right and 

the Tikanga asserted by hapu over their wai is the closest cultural equivalent 

in the modern context to the proprietal interests which underpin English 

common law ideas of property ownership.  An approach that was described in 

this way in the Whanganui River Report: 

The authority of Atihaunui in the Whanganui River should be 

recognised in appropriate legislation. It should include recognition of 

the Atihaunui right of ownership in the Whanganui River, as an entity 

and a resource, without reference to the English legal conception of 

river ownership in terms of riverbeds.9 

 

                                                             

9
 Waitangi Tribunal, The Whanganui River Report 1999 Wai 167, Wellington, GP Publications, 1999 

para 11.7. 
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25. Perhaps it is a challenge to the Tribunal, a Western judicial system, to view 

these submissions as authoritative of the claimants’ perspectives whilst at the 

same time not perceiving them as indelibly etched and therefore incapable of 

movement.  For it is counsels’ submission that one cannot talk, in a Maori 

epistemological framework, of the tino rangatiratanga over wai in its many 

forms, which is at the heart of the claimants case without feeling the lull of 

Tangaroa in his movement to and from Hawaiiki, or the comfort of Hinewainui 

as she cascades from the mountains to the sea protecting the mauri of life 

forms in her embrace; or the warmth of the fires of Te Pupu and Hoata that 

are sourced from the geothermal energies of the outer reaches of  

Papatuanuku to the Pacific Ring of Fire  or the protected korowai of 

Hinepukohurangi that she throws to shield her mother and her father in the 

evenings until dusk and occasionally throughout the daylight hours.  One 

cannot talk either in a severe almost clinical fashion of the oceans and the 

waterways for to do so is to attempt to cut a scythe through water – a futile 

exercise.  

26. It is the amorphous and ephemeral nature of Nga Wai which brings the 

claimants here.  The claimants will not resile from the dynamism of their 

evidence and will highlight the fact that Wai, in its very fluidity, provides in fact 

a sense of grounding for the claimants. It is on that basis that their claims to 

ownership are founded and in the absence of clear extinguishment of those 

rights their claims remain. We wish to signal in our opening remarks that there 

is a tension between the position put in paragraph 29 of the opening 

submissions by the Claimants. It is difficult in our claimants view for there to 

be any Treaty compliant alienation if these relationships are severed. It is for 

that reason that the Interested parties we represent commend an approach to 

resolution of this matter that delivers both commercial and non-commercial 

redress options. Matters that we explore in our discussion that will follow on 

Issue (c) and Issue (d). 

27. It is important also to emphasise that there are at least 2 categories of claim 

that require vetting:  

a)  direct claims to assets held by the power-generating SOEs, where 

those assets physically fall within the rohe of the iwi or hapu claimant;  

b)  indirect claims by iwi and hapu to compensation for Treaty breaches 

to ownership rights over freshwater resource where SOE assets are 

not physically within their rohe. In the latter case, SOE assets may 

constitute a proxy for compensation for water resources lost within 
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their rohe but as some of our claimants assert for many iwi this is an 

abrogation of their Tikanga. 

 

Identity 

Ko Wai Koe? 

No ahau A hau. 

 

28. Māori have strong cultural, traditional and historic links with wetlands and 

inland waterways, including lakes, rivers, streams and natural and geothermal 

springs. These taonga (treasures) are spiritually significant and closely linked 

to the identities of the tangata whenua (people of the land). It was put this 

way by Sean Ellison in the CNI Inquiry of the Waitangi Tribunal10: 

a) Uia mai rā, ‘Ko wai koe?’ Ko te whakahoki, ‘Ko wai ahau.’  Ina rā ko 

ahau te wai. Ko ngā wai o ōku moana, o ōku awa, ko ngā wai e 

maringi mai ana, e māturuturu iho ana i tōku tupuna i a Ranginui, ko 

ngā wai kei roto i a au. Ko te whakahoki, ‘Ko ahau a hau.’ Ina rā ko 

ahau te hau. Ko ngā hau a Tāwhirimātea e pupuhi nei i te ao i te pō, e 

karanga mai nei ki a tātau kia hoki ki ō tātau maunga purea ai e ia. 

Koia tēnei ko te hau ora, ko te wai ora e rere nei i roto i ahau, i ahu 

mai i ngā atua, i a Io Matua tonu, kia kīa ai ahau he tangata 

b) Should the question be posed, ‘Who are you?’ The response is, ‘Who 

am I? I am water, I am spirit.’  For I am the water. The waters of my 

seas and oceans, of my rivers and streams, the waters that pour and 

trickle down in droplets from my heavenly ancestor Ranginui, are the 

same waters that run within me. The response is, ‘I am that I am. I am 

wind, I am spirit.’ For I am the wind, the winds of Tāwhirimātea 

blowing by day and by night, calling each and every one of us to 

return to our sacred mountains to be spiritually cleansed by him. This 

is the breath of life, and the water of life, the spirit that flows within me, 

that comes from the gods, and ultimately from the Godhead Io Matua, 

that enables me to stand and be counted as a man, and as a human 

being. Behold and take heed! I announce my presence! The life force 

and divine spark burns strongly within me! 

                                                             

10
 Statement of Evidence of Sean Dansey Ellison dated 28 February 2005 (C25) filed in the 

Central North Island Inquiry Wai 1200.  
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29. As Ellison’s evidence highlights there is a particular complexion given to the 

term Wai in the Maori context. The term is often used when Maori are talking 

about cultural survival where that survival means maintaining and growing 

ones unique cultural repertoire.  The first imperative for one’s cultural 

distinctiveness is usually one’s identity.  This proposition is easily expressed 

in the oral literature common to all Maori people and is exemplified in the 

simplest fashion by answering the simple inquiry: Ko wai koe. Wai is central 

to the question. The sentence construction in the reply drawing on one of the 

other elements of the universe, the breath of the land, (hau) confirming the 

interconnectedness of the environment, the questioner and the answerer 

(land, people and water). 

30. Thus it is often the commencement of the first exchange between Maori who 

establish their identity in terms of their kin group, their icons, their territories, 

the origins of who they are and where they are from, by answering this simple 

but loaded question.  When one examines the physiological make up of a 

human being as being 5/7ths water then the question takes on an even more 

important quality as the essence of the inquiry is seeking to inquire of the 

spiritual origins of the other.  The answers that flow help Maori to organise the 

present and provide a basis for facing the uncertainties of the future for 

identity, being a relative concept, means being different from others: Maori 

from non-Maori; Iwi from Iwi; Hapu from Hapu; and so on.  

31. In many hapu there is a particular emphasis on the kin group as the basis for 

identity. There is also an earnest desire by those hapu to have control over 

the maintenance and growth of that cultural identity and cultural repertoire 

that is cultural sovereignty. This is in our submission an integral part of 

rangatiratanga and indeed Te Mana Motuhake o Nga Rangatira o Niu Tireni 

which is protected and guaranteed by Te Tiriti o Waitangi.  

32. Thus the examination in this inquiry of the waterways and passage ways of 

Papatuanuku at its most fundamental is an examination of the cultural 

sovereignty of the tangata whenua.  Peoples who draw their distinct identities 

from the ebb and flow of the interconnected rivers and waterways and springs 

that are embedded in Aotearoa and who are asking the Tribunal to examine 

how that sovereignty has been affected through the imposition of policies and 

practices of the crown that have denied; diminished or decimated the 

relationships between these communities and their spiritual pathways of their 

whaea Papatuanuku. 

 



 17

Wai Maori 

33. The evidence on the record and to be elaborated on in hearing is helpful  in 

clarifying the  various states of wai – wai Maori, wai ahuru , waiora, waiuu and 

puna wai whose facets were guarded by Hinewainui and Tangaroa, the 

brother and sister in the dominion of  the wai.  

34. Water is the life giver, it represents the fluids of Papatuanuku, the Earth 

Mother, and the tears of Ranginui, the Sky Father. Many of the indicia of 

ownership have been set out in the opening statement for the claimants in 

para (37) – para (49).11 Waterways are home to many taniwha (spiritual 

beings) that look after the peoples and communities and ensure their physical 

and spiritual protection. It is the domain of: 

 a) Habitat and spawning grounds for native plants, birds and fish; 

b) Building and weaving materials such as raupo and harakeke (flax); 

c) Medicines and dyes used for seasoning timber and restoring precious 

artefacts; 

d) Transport and trade; and 

e) Water is also a nourishing element for food such as tuna (eel), 

whitebait, mullet and watercress; indeed innumerable sources of food.  

35. The authority which Iwi and Hapu exercised to safeguard and protect them 

was a fundamental component of mana and tino rangatiratanga because Nga 

Wai (the water sources) were of the people as surely as the people were of 

the waters that sustain them. It was this collective of rights and obligations 

held of and for the collective by the intimacy of the connections to their 

domains that went to the heart of the identity of the peoples themselves. That 

relationship and authority was clearly reaffirmed in Article Two of Te Tiriti o 

Waitangi.   

36. Māori are concerned about the damming, drainage and pollution of 

waterways because of their effects on the mauri (life force) of the water (wai) 

and land (whenua) as much as they are concerned about the ongoing hydro 

developments in their waterways. The adverse effects of nutrient enrichment 

from farm run-off and leaching, urban storm water discharges and pollution 

from industrial point sources are also identified as problems.  In addition, land 

drainage, adjacent landfills, animal grazing and exotic plants have degraded 

many surviving ecological systems. Māori see the protection and 

                                                             

11
 Submissions for stage one of the Inquiry on behalf of the Claimants dated 19 June 2012 filed by Hall 

and Geiringer. 
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enhancement of existing water-related ecological systems as vital, particularly 

in terms of protection from inappropriate drainage or subdivision 

37. The Waitangi Tribunal has considered the Crown’s obligations to protect the 

exercise of rangatiratanga over taonga such as water in accordance with 

tikanga Maori on a number of occasions, finding that such protections are at 

times layered and often dependant upon other taonga to which particular 

tikanga relate. We turn now to one of the key issues we seek findings upon in 

this Inquiry that is the Tikanga relating to the exercise of rangatiratanga over 

the waterways within Aotearoa are in themselves Taonga that is fundamental 

to the identity and ongoing cultural survival of tangata whenua. 

 

Tikanga is a Taonga 

38. A number of tests have been proffered by the Tribunal to assess what is a 

taonga for the purposes of determining what is protected by the Treaty of 

Waitangi.   

39. Where matters, such as Te Reo Maori, are considered to be an essential part 

of the culture then they must be considered to be taonga.12 The approach 

taken in the Te Reo Maori Report was adopted by the Tribunal when inquiring 

into The Allocation of Radio Frequencies and it was deemed appropriate to 

consider what Maori would have understood to have been protected by the 

Treaty when they signed it.13  

40. The fact that Tikanga Maori, like Te Reo Maori, is considered by many to be 

indivisible of the Maori culture would highlight the ‘taonga’ status of Tikanga 

Maori. 

41. This status is perhaps put beyond doubt in the Mohaka ki Ahuriri report14 

where the Tribunal directs attention to the explicit promise made by Hobson 

at Waitangi which guaranteed to Maori the protection of freedom of religion as 

well as Maori tikanga.   In this regard, Maori would clearly have understood 

that their Tikanga would have been protected by the Treaty. 

42. This manifests in a requirement to provide a secure place for Tikanga to 

ensure it has the opportunity to operate.   The scope and extent of the space 

                                                             

12
 Waitangi Tribunal, Report of the Waitangi Tribunal on the Te Reo Maori Claim Wai 11, Waitangi 

Tribunal Department of Justice, Wellington, 1986, para 4.2.4. 
13

 Waitangi Tribunal, Report of the Waitangi Tribunal on Claims Concerning the Allocation of Radio 

Frequencies  Report Wai 26, Waitangi Tribunal, 1990, para 8.3. 
14

 Waitangi Tribunal, The Mohaka ki Ahuriri Report Wai 201, Wellington, Legislation Direct, 2004  

p 257. 
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to be made available depends on need and purpose and it is important to 

note that where something is so intimately tied up with the use of Maori 

language and culture and the protection and development of these things, 

then the rights of Maori need to be seen as greater than those of the general 

public.  

 

Tikanga associated with other Taonga 

43. In addition to the direct protection to be afforded to Tikanga Maori, many 

Waitangi Tribunal reports refer to obligations to protect Maori in their ability to 

exercise particular tikanga which relates to various taonga.  In such contexts, 

the Crown “is obligated to protect Maori taonga, including tikanga and the 

customary processes that flow from this”15.    

44. Tribunal findings of this type impute a certain layering of protective obligations 

that must be fulfilled if the Crown is to discharge its duty to actively protect 

particular taonga.  It is not just the taonga that the Treaty obligates the Crown 

to protect, it is also the ability of Maori to exercise rangatiratanga with respect 

to that taonga, and the tikanga that dictates how the exercise of 

rangatiratanga ought to be carried out.  In the Motunui Waitara Report, the 

Tribunal found that: 

the protection envisaged by the Treaty involves recognising the 

rangatiratanga of the Maori people to both the use and the control of 

their fishing grounds in accordance with their own traditional culture 

and customs and any necessary modern extensions of them16  

 

45. Such layering was also referred to by the Tribunal in its Foreshore and 

Seabed Report where it notes that: 

It has been Crown policy from 1848 to the present day to recognise 

that Māori, according to their own customs and usages, had rights 

equating to ownership of the entire land surface of New Zealand. As 

far as it goes, this policy is consistent with the terms and principles of 

the Treaty. 17 

                                                             

15
 Waitangi Tribunal, Reports on the Impacts of the Crown Settlement Policies on Te Arawa Waka and 

Other Tribes Wai 1353, 2007, p 191. 
16

 Waitangi Tribunal, Motunui-Waitara Report Wai 6, 2
nd

 ed, Wellington, Waitangi Tribunal, 1989,  

para 11.2. 
17

 Waitangi Tribunal, Report on the Crown’s Foreshore and Seabed Policy Wai 1071, Wellington, 

Legislation Direct, 2004, para 2.1.3. 
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46. The protection of Tikanga Maori and customary rights associated with taonga 

is not a novel concept and the principles associated with such protections are 

not unique to Waitangi Tribunal jurisprudence.  In the Orakei Report, the 

Tribunal referred to the Canadian case of R v Taylor and Williams18  in which 

the Ontario Court of Appeal considered a Treaty which ceded land without 

reservation of hunting rights.  Though the Treaty was unambiguous in that 

respect, the Court still read into the arrangement an understanding that 

hunting rights would not be extinguished having regard to the importance of 

hunting for tribal survival, Indian customary practices and things said at the 

time.    The Tribunal found that the view of the Ontario Court of Appeal was 

shared by most writers and commentators and they referred to the writings of 

Smith (later a Judge of the Maori Land Court) who stated that:  

…Lands occupied [sic] by the Maoris were held by them tribally and 

communally, subject to the customs and usages which prevailed 

amongst them before the advent of the Pakeha. 

The communal, right so existing was recognized by the Crown in the 

Treaty of Waitangi … (Smith, later a Judge of the Maori Land Court19)   

 

47. This approach was then reflected in the Tribunal’s finding that: 

The second article envisaged the retention of Maori lands by Maori 

people for as long as they wished to retain them and then in 

accordance with their customary lore and tenure.  If anything other 

than that were intended it would need to have been expressly said.20  

 

48. Importantly, the adoption of layered approaches to protection assists to 

ensure that mechanisms put in place protect the many dimensions of Maori 

perception (tangible and intangible) that relate to particular taonga and the 

exercise of rangatiratanga with respect to the taonga.  In this vein, the 

Tribunal accepted in its Manukau Report: 

                                                             

18
 (1981)62 CCC (2d) 227. 

19
 Smith, N. Native Custom and Law Affecting Native Land cited in Waitangi Tribunal, Report of the 

Waitangi Tribunal on the Orakei Claim, Wai 9, Brooker & Friend LTD, Wellington, 1987. 
20

 Waitangi Tribunal, Report of the Waitangi Tribunal on the Orakei Claim, Wai 9, Brooker & Friend 

LTD, Wellington, 1987 para 11.5.25. 
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A river may be a taonga as a valuable resource.  Its mauri or life-force 

is another taonga21.   

 

49. This acceptance was then used by Chilwell J to conceptualise issues in the 

Huakina Development case22.  

 

The Shape of Protection Required  

50. What becomes clear is that the protection of taonga requires an 

understanding, respect for, and engagement with relevant tikanga and that 

[t]he guarantee of undisturbed possession or of rangatiratanga means 

that there must be a regard for the cultural values of the possessor. 23 

 

51. In general, the Tribunal has remarked that the obligation of protection 

involves the need to provide the opportunity for tikanga to operate.   

52. The duties of the Crown were thus summarized by the Tribunal in its 

Foreshore and Seabed Report where it states that: 

[t]he Crown’s duty under the Treaty, therefore, was actively to protect 

and give effect to property rights, management rights, Māori self-

regulation, tikanga Māori, and the claimants’ relationship with their 

taonga; in other words, te tino rangatiratanga.24 

 

53. It is on this basis we seek specific findings in this inquiry so that the prejudice 

that has been highlighted in many of the case examples before this Tribunal 

where there has been loss of or interference with customary use, 

environmental degradation or commercial or large scale taking and/or 

exploitation by others without compensation can be given effective remedies, 

which may not be purely commercial options. 

54.  These matters will be explored by further submissions from counsel after we 

have had the opportunity to digest the evidence to be filed by Dr Nana and to 

read that evidence in light of the evidence of Phillip Galloway and Dr Kelsey 

which are on the record. 

                                                             

21
 Waitangi Tribunal, Report of the Waitangi Tribunal on the Mankau Claim, Wai 8, 2

nd
 ed, Wellington,  

1989, para 8.3 (3). 
22

 See Huakina v Waikato Valley Authority [1987] 2 NZLR 188 at 204. 
23

 Waitangi Tribunal, Report of the Waitangi Tribunal on the Manukau Claim Wai 8, 2
nd

 ed, Wellington, 

Waitangi Tribunal, 1989 para 8.3.2.  
24

 Waitangi Tribunal, Report on the Crown’s Foreshore and Seabed Policy Wai 1071, Wellington, 

Legislation Direct, 2004,.para 2.1.8. 
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F. CONCLUSION 

55.  In support of the Wai 2357 and Wai 2358 Claims, the claimants respectfully 

submits: 

a)  freshwater and geothermal resources were and are a taonga of

 Maori; 

b)  under Te Tiriti o Waitangi/the Treaty of Waitangi (“Te Tiriti/theTreaty”), 

Maori continued to control and had guaranteed ownership, use and 

access to all of their resources, properties and other taonga, including 

freshwater and geothermal resources; 

c)  Maori customary title to water and geothermal resources has not been 

extinguished; 

d)  In breach of Te Tiriti/the Treaty, the Crown has refused to recognise 

and provide for Maori rangatiratanga and control over freshwater and 

geothermal resources; 

e)  as a result of these breaches, inter alia, Maori are denied their right to 

exercise their tino rangatiratanga and Tikanga Maori over freshwater 

and geothermal resources; 

f) the Crown is in the course of or proposes taking steps which 

significantly affect de facto or de jure rights in freshwater and/or 

geothermal resources, including: 

i.  the completion of the Crown’s Fresh Start for Fresh Water 

Review of New  Zealand’s water ownership and management 

regimes; and 

ii.  the proposed sale of shares in four power generating state 

owned enterprises of Mighty River Power, Solid Energy, 

Meridian Energy and Genesis Energy (“the PGSOEs”) from the 

third quarter of 2012. 

iii.  No such actions in paragraph (f) above should occur until the 

Crown and Maori has addressed in a systematic way, questions 

of: 

• how Maori tino rangatiratanga and ownership interests fit 

into the National water ownership and management 

regimes, including the rights held in respect of the whole 

range of Maori freshwater and geothermal resources;  
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• the extent and nature of ongoing rights in respect of the 

whole range of Maori freshwater and geothermal 

resources; 

• the nature of redress required to remedy these breaches. 

 

 

Dated at Rotorua this 27th day of June 2012  
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