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MAORI LAND COURT & ApPELLATE 

COURT 

Re an appeal by Dan Neville Joe & Tataraakina 
C Trust 
14 A CTK 26. Judge Savage (presiding), Judge Wickcliffe, 
Judge Harvey. 21 April 2005 

Dan Neville Joe (Mr Joe) appealed against a decision of 
the Maori Land Court dismissing an application for orders 
to restrain the trustees of Tataraakina C Trust from granting 
a licence to Poronui Ranch Limited ("PRL") to operate 
a tourist fishing operation on trust land. 

Background 

Mr Joe, the son of a beneficial owner of trust land, submitted 
a proposal to the Tataraakina C Trust to allow him, by 
lease or licence, to operate a fishing operation on the 
trust land. This proposal was rejected and PRL were 
given a three-year licence to operate a tourist fishing 
operation instead. 

Mr Joe applied to the land court for an injunction, 
enforcement of obligations of trust and replacement and 
removal of trustees on the grounds that the trustees had 
failed to honour their obligations under the trust order 
to permit owners to retain their lands for utilisation, 
occupation and development. 

Maori Land Court decision 

The sole issue before the land court was whether the 
trustees had the power to grant a licence to PRL - a non­
owner. Deputy Chief Judge Isaac found that when the 
trust documents were read as a whole, and the plain and 
ordinary meanings given to the words used, the trust 
order did not prevent the trustees entering a licence with 
the PRL. Any other finding would create an inconsistency 
as the trust orders allowed trustees to lease to non-owners. 

He also made orders dismissing the application for 
injunction and for the replacement and removal of trustees. 

Maori Appellate Court decision 

This issue had been considered in an earlier appellate 
court decision, Re TW Karena & Ors - Owbaoko C1 and 
other blocks (14 Takitimu Appellate Court MB 13). The 
trust order before that court (particularly clause three 
which set out trustee powers), was almost exactly the 
same as T ataraakina C trust order. 

The appellate court in Re TW Karena & Ors found "[t]he 
Trustees have the powers of absolute owners ... " and "[A] 
plain and ordinary reading of the relevant clauses supports 
the view that if the Trustees could grant a lease to a non­
owner it must follow that a licence, a much lesser form 

Wai 2358, #3.3.10(d)
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of use of land, could also be granted ... ". The Maori Appellate 
Court had concluded that the trustees did have power to 
enter into a licence with a non-owner. 

Applying the same approach to the Tataraakina C trust 
order, Deputy Chief Judge Isaac in the lower court had 
correctly interpreted the trust order and dismissed the 
appeal. The Maori Appellate Court observed "[I]t is 
not for this or any other Court to interfere with the lawful 
exercise of trustee's powers unless it can be conclusively 
demonstrated with evidence that there was a breach of 
trustee's duties and resulting detriment to the beneficiaries 
of the Trust." 

Re Ropata Wharetoetoe Rare & Whangamata 4 
D1C1B 
25 March 2004.157 GISMB 243. WickcliffeJ 

This case involved a disputed will. Mr Rare was one of 
five brothers who owned a block of Maori freehold land 
of nearly 5 hectares (around 11 V2 acres). The five were 
equal shareholders. In 1972 they made an agreement among 
themselves to draw up a survey plan dividing the lot 
into 5 equal parts (of just over 2 acres each), with each 
brother occupying a part, building a bach, and maintaining 
and paying rates on that part. 

Following this agreement, several of the brothers died 
and their children succeeded to their shares in the block. 
In addition, Mr Rare transferred some of his shares in 
the block to his son and grandson. 

Consequently, when Mr Rare died there were 11 owners 
in the block holding unequal shares. Nevertheless, the 
families kept to their own parts of the block in accordance 
with the 1972 agreement between the brothers. In addition, 
the land was vested in an ahu whenua trust. One of the 
objects of the trust was to 'recognise' the 1972 agreement. 

Mr Rare left a will in which he gave to his children and 
grandson his interests in the block of Maori freehold 
land. However, instead of referring to his shares, he referred 
to the area which he had been maintaining and paying 
rates on under the 1972 agreement and purported to give 
his descendants 1/1 acre sections within that area. 

Some of the family considered that this part of the will 
failed because it was unclear. Others argued that the 
intention could readily be translated into shares in the 
land. 

Held: the will had received probate, conclusively showing 
the state of the will at the time it was executed. Any 
questions about the interpretation of the will were a matter 
for the High Court (ss101, 102 TTWM Act 1993 and Souster 
v Castle (1995 M1243/93 High Court)). The land court 
was restricted to determining who were the persons "legally 
entitled to succeed" to any Maori freehold land and to 
define the proportions of those people, and vest the land 
in them (ssl13 & 117 TTWM Act 1993). 

The people named in the will were clearly entitled to 
succeed. The more difficult issue was whether the land 
court had jurisdiction under sl17 to substitute a share 
allocation scheme for the land areas described in the 
will. 

A visit to the block confirmed that it was possible to 
identify the true intent of Mr Rare with some certainty. 
A scheme of equal shares for all persons named in the 
will would give some of them more of an interest in the 
land than Mr Rare intended. But if each person received 
shares equivalent to 111 acre his intention would be satisfied. 
This would leave a small residue of shares which the 
will did not deal with. Those could be dealt with as a 
partial intestacy, ie succeeded to as if the will had not 
been written. 

WAIT ANGI TRIBUNAL 

Te Arawa Mandate Report (No 2) 
Wai 1150,29 March 2005. Judge Wickliffe {Presiding}, 

John Baird, Gloria Herbert. 

This report was prepared following the resumption of 
the inquiry into claims relating to the acceptance by the 
Crown of the mandate of the Nga Kaihautu 0 Te Arawa 
Executive Council ("the executive council") to negotiate 
a settlement of Te Arawa Treaty claims. After an initial 
inquiry, a Report ("the 2004 Report") was prepared. The 
background to this claim and the 2004 Report were 
extensively discussed in the June and October 2004 issues 
of the Maori LR. In essence, the tribunal's finding in the 
2004 Report was that the Crown's mandating process 
had been flawed, but not so flawed as to amount to a 
breach of the Treaty of Waitangi. A number of 
recommendations were made, and the tribunal gave leave 
to the claimants to return to the tribunal (without further 
application for urgency) should the Crown fail to "respond 
adequately" to the recommendations. Several applications 
to bring the matter back before the tribunal were made 
before the tribunal acceded in December 2004. The resumed 
hearing, held in January 2005, considered whether the 
substantive recommendations of the 2004 Report had been 
addressed, as well as recent developments in the T e Arawa 
mandating process. 

Events since release of 2004 Report 

After the release of the 2004 Report, both the executive 
council and the Office of Treaty Settlements ("OTS") 
took steps to move the process forward. A draft 
reconfirmation document was prepared and circulated 
by the executive council, and discussed at two hui held 
in September 2004. After the hui, a final reconfirmation 
document was drafted containing details of, among other 
things: proposed changes to the representation of iwi 
and hapu on the executive council, and a review of the 
process by which the executive council was to be 
accountable to the wider representative body - N ga Kaihautu 
o Te Arawa ('the kaihautu'). This document was ratified 
by a majority of kaihautu members present at four regional 
reconfirmation hui held on Rotorua Marae in October 
2004 (although it should be noted that from a total of 98 
kaihautu members elected in 2003, only 58 voted at the 
hui). The executive council's trust deed was amended in 
accordance with the reconfirmation document. 



In late November 2004, terms of negotiation for a claim 
settlement were signed between the Crown and the executive 
council - these included a list of all the Te Arawa iwi 
and hapu which the Crown considered to be represented 
by the executive council. 

In the time between the release of the 2004 Report and 
the resumed hearing, three Te Arawa iwilhapu - Ngati 
Wahiao, Ngati Whakaue and Ngati Rangiwewehi -
withdrew from the executive council's mandate (and had 
this formally recognised by the Crown). In addition, 
individuals, and groups of individuals, within other iwi 
and hapu continued to dispute their inclusion within 
the executive council's mandate. 

At the time the hearing resumed before the Waitangi 
Tribunal, the Crown considered that the executive council 
represented "just over half" of T e Arawa (compared with 
the 88% it was mandated to represent in April 2004). 

Jurisdiction of the Waitangi Tribunal 

The Waitangi Tribunal re-iterated comments it made in 
its 2004 report relating to jurisdiction. The tribunal signaled 
its agreement with the Crown's submission that "the 
tribunal should not be drawn into an open-ended 
'monitoring' or 'supervisory' role in respect of the question 
of mandate recognition and maintenance." The function 
of the tribunal in this instance was said to be limited to 
reviewing and assessing the reconfirmation process. 

Similarly, in her letter of transmittal, Judge Wickliffe 
stated that she had advised the Crown and claimants 
that "while broader issues such as the consistency of the 
Crown's negotiation and settlement policies with Treaty 
principles were beyond the scope of the inquiry, the Tribunal 
would hear claims regarding the particular application 
of those Crown policies." 

Relevant Treaty principles 

In the 2004 Report, the tribunal considered it unnecessary 
to discuss the relevant Treaty principles in any detail. 
However, in this report a number of very interesting 
comments (applicable to pre-settlement processes 
nationwide) were made. These included: 

• That under the principle of reciprocity, "the Crown 
must provide for hapu and iwi to exercise their tino 
rangatiratanga in the settlement of their claims". And 
that "the Crown must also consider its Treaty obligation 
to a particular group or groups, if their circumstances 
warrant an alternative approach to the Government 
negotiation policy, processes, and targets for the settlement 
of claims." 

.That "[t]o attain true reciprocity, there must be 
consultation and negotiation in practice as well as in 
name, and flexibility in the application of policies where 
shown to be strictly necessary. Such reciprocity is the 
key to durable Treaty settlements." 

• That the obligations of partnership "are not one-sided, 
and nor should negotiation and settlement processes 
be decided unilaterally. Both Treaty partners should 
make reasonable decisions during the settlement process. 
In order to ensure that their future relationship is 
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mutually beneficial, the Crown should not pursue its 
nationwide Treaty settlement targets at the expense 
of some of its Treaty partners. Where the particular 
circumstances of a group or groups warrant a more 
flexible approach, the Crown must be prepared to apply 
its policies in a flexible, practical, and natural manner." 

• That the principle of active protection "places an 
obligation on the Crown to act fairly and impartially 
towards Maori by ensuring it treats Maori hapu/iwi 
fairly vis-a-vis each other. This logically extends to 
not allowing one iwi an unfair advantage over another. 
Under this principle, in seeking to negotiate a 
comprehensive settlement of all the historical claims 
of T e Arawa, the Crown must deal fairly with all claimant 
groups within Te Arawa, and not allow one group an 
unfair advantage over another. This does not mean 
treating all groups exactly the same, where they have 
different populations, interests, leadership structures, 
and preferences. Tino rangatiratanga must be respected. 
What it does mean is that the Crown must treat each 
group fairly vis-a-vis the others, and in doing so, it 
must do all in its power not to create (or exacerbate) 
divisions and damage relationships." 

In practical terms, this was seen as breaking down into 
two duties: the duty to act fairly and impartially towards 
Maori, and the duty to preserve amicable tribal relations. 
In respect of the former, the tribunal considered that 
"the Crown must not prefer to negotiate and settle with 
one group of Te Arawa over another. It must act fairly 
and impartially towards all groups in T e Arawa", in effect 
stating that the Crown would not be permitted to 'pick 
winners'. The tribunal highlighted the risks of failure 
by the Crown: "[s]hould it fail... the Crown will run the 
risk of entrenching or worsening extant tensions and 
divisions between groups within Te Arawa". With regard 
to the duty to preserve amicable tribal relations, the tribunal 
stated that the comments it made in this regard in the 
NgatiAwa Settlement Cross-Claims Report (see Aug 2002 
Maori LR, pp 1-6), in the context of inter-iwi (rather than 
intra-iwi) cross-claims were relevant in the instant case. 

Adequacy of the Crown's response to the 2004 Report 

The tribunal surveyed the background to the re­
confirmation of the executive council's mandate, and 
concluded that the process was at substantial variance 
from that originally suggested by the tribunal. The key 
areas of difference were that: 

• The executive council itself conducted the review of 
its composition, rather than the matter being put to 
the kaihautu; 

• Four regional reconfirmation hui were held, rather than 
a single, larger, hui; 

• A preliminary hui of kaihautu members was not held. 
• The responsible ministers were made aware of the 

differences, and also of OTS' belief that the process 
was "robust and appropriate". The ministers decided 
to proceed with the reconfirmation strategy. 

The tribunal was satisfied that the consultation phase of 
the process was completed appropriately and in accordance 
with its earlier recommendations. Similarly, the tribunal 
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concluded that the executive council ran the regional 
reconfirmation hui "in an open and transparent manner, 
meeting our basic procedural requirements in that respect". 

With regard to voting rules at the hui, however, the tribunal 
noted concerns that these did not address the tribunal's 
findings that "the kaihautu membership did not and does 
not reflect the composition of the population of T e Arawa." 
Similar concerns were raised about the representation 
of iwi/hapu on the executive council, especially that no 
vote was held on its composition or proportionality. Instead, 
the matter was addressed by an internal, closed door, 
executive council review. The tribunal concluded: 

"We remain concerned about issues of proportionality, 
and the fact that only 36 members voted in favour of the 
reconfirmation document. Nonetheless, we have 
determined that, for those hapll and iwi who agreed and 
voted for the executive council's reconfirmation proposal, 
they accept any process deficiencies and wish to abide 
by their decision. That is a valid exercise of their 
rangatiratanga, and it is not appropriate for this Tribunal 
to try to unsettle their positions." 

"The variations to our suggestions regarding the 
reconfirmation process would have been a major concern 
for us if there had not been sufficient support among T e 
Arawa for the executive council. For those hapll/iwi 
kaihautu representatives who did vote in favour of the 
reconfirmation proposal, they exercised their tino 
rangatiratanga in favour of the executive council." 

Individual iwilhapll 

The remainder of the report focussed on the position of 
those iwi/hapll which did not support the executive council 
(some 48% of the Te Arawa population). 

With regard to Ngati Rangitihi, the tribunal had previously 
recommended that the reconfirmation hui not be held 
until N gati Rangitihi could itself hold a hui to either 
elect kaihautu delegates or stand apart from the process. 
The tribunal noted that it was "clear that the Crown has 
ignored our recommendation". However, the tribunal 
also noted that the dissenters within Ngati Rangitihi (the 
claimants in Wai 996) themselves no longer wanted another 
hui to be held, but rather for the Te Arawa process to 
begin afresh. The tribunal responded that they could not 
agree to that, but could assure the dissenters that "their 
claims will and are being heard by the CNI Tribunal. It 
is unlikely that any settlement with the executive council 
will be given legislative effect until well after that tribunal 
reports on stage 1 of its inquiry." In the interim, the Ngati 
Rangitihi representative on the kaihautu was warned to 
represent all Ngati Rangitihi on the executive council. 
The Crown was reminded of its duty to ensure that that 
occurred. 

The tribunal made detailed comments regarding the 
Crown's treatment of N gati Makino, Waitaha and T apuika. 
In its 2004 Report, the tribunal had recommended that 
the Crown carry out separate settlement negotiations 
with Ngati Makino contemporaneously with the rest of 
Te Arawa, and that (with the agreement of Ngati Makino) 

Waitaha and Tapuika be invited to join. The Crown 
responded by writing to each iwi advising them that inter 
alia the Crown and the executive council agreed that it 
was no longer appropriate for executive council seats to 
be held open for Ngati Makino, Waitaha and Tapuika; 
that the Crown would not accord the same priority to 
separate negotiations as to negotiations with the executive 
council, and that the Crown was more likely to accord 
priority if the three iwi joined together. 

The Crown acknowledged that it would be inappropriate 
to continue to advocate that the three iwi join executive 
council negotiations. With regard to the risk of multiple 
Te Arawa settlements - something that appears to have 
been of distinct moment to the Crown - the tribunal 
noted that: 

"[O]fficials considered that there would be at least two 
more Te Arawa settlements in addition to that of the 
executive council. One would be with Ngati Makino, 
Waitaha, and Tapuika, while the other would include 
those iwilhapll which had recently withdrawn from the 
kaihautu. Officials acknowledged that it was possible 
that a greater number of settlements could eventuate. 
Nevertheless, they considered that the executive council 
grouping continued to be 'an effective means of advancing 
the Crown's objective of limiting the number of future 
settlements as far is appropriate'. They also advised that 
'as the bulk of the iwi or hapu outside the mandate are 
clustered around Lake Rotorua and Rotorua township 
in particular, rather than being scattered throughout the 
rohe, strategies could be designed and implemented to 
accommodate these matters"'. 

As a result, OTS advised the responsible ministers that 
the Crown should continue towards negotiations with 
the executive council, and that the "significant cross­
claim, forest lands and cultural redress issues" which 
would arise" could be managed with standard policies". 

The tribunal again resisted invitations by counsel to review 
the Crown's "Large Natural Grouping" policy in light 
of this situation, instead limiting their consideration to 
its application in this particular instance. The policy, 
the tribunal noted, is to be applied in a "flexible, practical 
and natural" way. Reflecting on this case, the tribunal 
concluded: 

"We have considered all the evidence presented to us 
regarding the Crown's application of its 'large natural 
groupings' policy in the context of our August 2004 
suggestions regarding N gati Makino and Waitaha. We 
do not believe that the Crown's actions constitute a flexible, 
practical, and natural application of this policy, as we 
suggested in our August 2004 report. 

Weare concerned that in none of the material presented 
to us is there any detailed analysis of the Crown's Treaty 
obligations to these iwi. It appears to us that, in the absence 
of any detailed analysis of its Treaty obligations, the 
Crown allowed itself to focus almost exclusively on its 
concerns that entering any new negotiations might lead 
to the further splintering and derailment of the executiv~ 
council negotiations, and that this would create a precedent 



for settlements in the rest of the country. It seems that 
OTS did have the resources to deal with negotiations 
involving Ngati Makino (at the least). As we pointed 
out in our August 2004 Report, Ngati Makino should 
have been in negotiations some years ago, and 
contemporaneous negotiations were now incumbent upon 
the Crown. We thought that Waitaha should be added to 
those negotiations if Ngati Makino agreed, and we 
understand that they have so agreed. 

It is clear to us, then, that the Crown's response to our 
August 2004 suggestions was unsatisfactory and inadequate. 
We consider that, effectively, the Crown rejected our 
suggestions regarding Ngati Makino and Waitaha. 

The fact that the Crown has advised these iwi that it 
remains 'willing to discuss matters' does not convince 
us that it intends to accord priority to separate negotiations 
with these iwi in the near future". 

The tribunal's recommendation was that the Crown 
commence priority negotiations with Ngati Makino, and 
with Ngati Makino's agreement, that Waitahi (and 
potentially Tapuika) join these negotiations. 

State of the mandate 

The tribunal also noted a number of changes in the 
executive council's mandate since issuing its 2004 Report. 
These included: 

+The withdrawal of Ngati Wahiao, Ngati Whakaue and 
Ngati Rangiwewehi; 

+ That the majority of Ngati Rangitihi appeared to still 
support the executive council's mandate, but that the 
Crown has a duty to ensure that the Ngati Rangitihi 
representative represents all Ngati Rangitihi interests 
on the executive council. 

+The "fluid" nature of support within Ngati Tuteniu, 
Ngati Tamakari, Ngati Hinekura, Ngati Tutaki a Koti, 
Ngati Tutaki a Hane, Ngati Rongomai, Ngati 
Rangiunuora, Ngati Whaoa and Ngati Rangiteaorere 
for the executive council's mandate. The Tribunal noted 
that the Crown should ensure, during the May 2005 
review of the Council's rules, provision was made for 
iwilhapu such as these to withdraw their support for 
the mandate. 

The tribunal summarised the situation caused by the 
state of the mandate as follows: 

"[gJiven that the executive council is now mandated to 
represent 'just over half' of Te Arawa, we have asked 
ourselves how the Crown will deal with their interests 
fairly and impartially. Clearly, the issue of 'cross-claims' 
is critical, and has been identified as such by the Crown 
and claimants to this inquiry alike ... We have no doubt 
that it will be extremely difficult for the Crown to settle 
the claims of those iwilhapu of Te Arawa who have 
mandated the executive council, without prejudicing the 
interests of other Arawa groups." 

Part of the problem arose because: 

"the registered claims of certain iwi/hapu who have clearly 
signalled their withdrawal from the executive council 
mandate, are still listed in the terms of negotiation. These 
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claims have been included because they also deal in part 
with the issues and interests of iwilhapu which have 
mandated the executive council. The terms of negotiation, 
however, do not purport to negotiate a settlement for 
groups who have not mandated the council. Their claim 
issues will remain to be settled, presumably after the 
settlement of those parts of their claims relating to their 
kin. Inevitably, identical issues will thereby be settled 
for some but not others. We do not see a way for the 
Crown and kaihautu to avoid this outcome, by following 
the process set out in the terms of negotiation." 

The Crown's proposed solution was found in a process 
written into the terms of negotiation. However, the tribunal 
remained concerned that "the process ... may put groups 
outside the executive council mandate at a disadvantage 
relative to groups within it." 

Prior to the signing of an agreement in principle, groups 
within the executive council mandate would have the 
opportunity to be fully engaged in the process, to negotiate 
the Treaty breaches which would be acknowledged by 
the Crown and to discuss the specifics of redress. The 
tribunal noted that "at no point before the signing of an 
agreement in principle is there a requirement that the 
Crown ensure that there has been full and effective 
consultation with overlapping claimants ... [w]e believe 
that by following this process the Crown cannot help 
but give secondary consideration to the views of the so­
called overlapping claimants relative to those of the 
executive council." 

Following the signing of an agreement in principle, the 
"decision to provide any redress for overlapping claimants 
who are outside the executive council mandate rests with 
the Minister, whose decision will be based largely on 
the advice of OTS officials and, indirectly, from the 
executive council. Thus, the executive council is in the 
privileged position of being a party to, and potential 
beneficiary of, negotiations over 'cross-claims' on the 
one hand, and a de facto provider of specialist advice to 

the Crown on the other." 

Consequentially, the tribunal stated that "[tJhe Crown's 
proposed process for managing overlapping claims leaves 
us concerned for those iwilhapu who have never mandated 
the executive councilor who have withdrawn from its 
process. We consider that the process will unfairly favour 
those at the negotiation table over those who are not ... 
This might be acceptable if the Crown had a contingency 
plan to negotiate with those who have withdrawn from 
the executive council process, but it does not ... As we 
mentioned above in our discussion with respect to Ngati 
Makino and Waitaha, the overriding imperative behind 
the Crown's actions appears to be its objective 'to limit 
as far as appropriate the number of future settlements'. 
In short, we believe that the Crown has made it clear 
which group it prefers to negotiate with ... Such an approach 
may have been appropriate where the mandated body is 
only challenged by a small minority ... [bJut it is now 
clear to us that this is no longer the case in respect of the 
Te Arawa mandate." 
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However, the tribunal acknowledged that "the executive 
council presently represents a substantial proportion of 
the Te Arawa population. In fact, it is one of the largest 
groups ever represented in negotiations with the Crown. 
We encourage the Crown to continue to assist the executive 
council to maintain, and where possible build upon, its 
mandate. However, we do not believe that to proceed 
with negotiations with just over half of Te Arawa, and 
to leave the other groups waiting indefinitely for the 
opportunity to negotiate and settle their claims, would 
be consistent with Treaty principles. Rather, in the current 
context, where almost half the population of T e Arawa 
are not represented by the executive council, the principle 
of equal treatment suggests that the Crown negotiate the 
historical claims of Te Arawa contemporaneously with 
more than one mandated group ... This suggestion should 
not conflict with the Crown's 'large natural groupings' 
policy. Rather, we consider that the Treaty obligation 
on the Crown requires that the policy be applied with 
some flexibility, and in a practical and natural manner." 

Conclusion 

The tribunal concluded that: 

"It follows from our discussions above that, with the 
exception of N gati Makino and Waitaha, we have not 
upheld the claims of any of the hapu or iwi or individual 
claimants that appeared before us. Rather, we have 
recognised that the Crown's monitoring and acceptance 
of the reconfirmation process was not in breach of the 
Treaty of Waitangi. That process will now continue with 
the re-evaluation of the executive council's rules and 
accountability, for the benefit of those Arawa groups 
who have exercised their tino rangatiratanga by 
reconfirming their mandate of the council. We wish them 
well. 

That said, we have signalled that the Crown must now 
deal with the positions of those who have remained outside 
the executive council mandate. Furthermore,we agree 
with the claimants that given the current state of the 
mandate, it is not appropriate to describe the negotiations 
with the executive council as a Te Arawa settlement 
negotiation, however narrowly defined in the terms of 
negotiation. At the most, it is a negotiation involving 
some hapu or iwi of the Te Arawa confederation, and it 
should be honestly and transparently presented as such. 
Should the Crown proceed to negotiate with just over 
half of Te Arawa, continue to call that a comprehensive 
settlement of Te Arawa historical claims, and not properly 
safeguard the overlapping core claims of other Arawa 
groups, we believe that Treaty breaches and prejudice 
will inevitably arise. We also believe that, as we have 
outlined above, it is within the power and capacity of 
the Crown to prevent such an outcome." 

Comment 

This claim is but one of many instances in which problems 
with the Crown's mandating and "Large Natural Groupings" 
policy have been alleged by groups who consider that 
they have been marginalised by the Treaty settlement 
process (see Birdling "Healing the Past or Harming the 

Future? Large Natural Groupings and the Waitangi 
Settlement Process" (2004) 2 NZJPIL 259). The Waitangi 
Tribunal, while maintaining that it has some sympathy 
for the Crown's policy (including in the instant case, 
where at p93 it "adopt[ed] and endorse[d]" its earlier 
expressed views in this regard), has shown that it is willing 
to actively scrutinise its application in individual instances 
(although not at a macro level). 

Given these ongoing problems, a general claim, challenging 
either the Crown's settlement policy, or discrete aspects 
of it (such as the "Large Natural Grouping" policy) is a 
possible development and/or an increase in the number 
of urgent applications to the tribunal, asking it to act as 
a watchdog over the mandating process - a mantle the 
tribunal has explicitly stated it does not want to take on. 

Further, the practical utility of such individualised scrutiny 
can be questioned. As the tribunal highlighted in its report, 
the OTS "preferred to follow its CNI settlement targets 
rather than seek to act in accordance with Treaty Principles", 
even though it had been specifically directed on the 
application of the relevant Treaty principles by the 
tribunal. The OTS rejected the tribunal's recommendation 
(in the 2004 Report) that the Crown negotiate separately 
with Wait aha and Ngati Makino, advising the Minister 
in Charge of Treaty of Waitangi Negotiations that the 
recommendation had been made "with little analysis", 
and would have "potentially significant implications" 
for the executive council's mandate, the Crown's settlement 
policy framework and the resourcing of the OTS. 

There is a message here, too, for OTS, and for the 
government itself - as the tribunal said: "[w]hile the Crown 
is extremely reluctant to negotiate with more than one 
group at this time, by avoiding this in the context of the 
Te Arawa negotiations, it is creating a very serious set 
of problems for itself in attempting to manage so-called 
'overlap' issues. It is possible that managing overlapping 
claims in a way that is consistent with Treaty principles 
may turn out to be just as much work as mandating 
additional Te Arawa groups and proceeding to negotiations 
with them." 

Also notable are the tribunal's findings that the Minister 
in Charge of Treaty of Waitangi Negotiations was not 
completely informed by officials of developments in the 
mandating process. There were two prominent instances 
of this in the report: 

• The tribunal noted that when providing advice to the 
Minister on the re-confirmation process, it was clear 
that "officials' concern that the Crown's CNI settlement 
strategy be preserved intact underpinned their advice". 

• The tribunal considered that officials erred in failing 
"to convey to Ministers the full significance of the 
possible withdrawal of [Ngati Whakaue and other iwi/ 
hapu] in terms of the percentage of the total Te Arawa 
population represented by the Executive Council 
mandate". The result of this was that the ministers did 
not have a "full picture of the situation" when they 
agreed that there was broad support for the executive 
council mandate. 



Individual/w/;anau claims vs comprehensive settlements 

In the context of the claims of T e T akere 0 N gai Wai, 
the tribunal made some interesting comments regarding 
the relationship between broad "comprehensive" settlement 
negotiations and the settlement of discrete claims by 
individual and whanau claimants. The OTS had advised 
that "[i]n accordance with the Crown's policy for 
comprehensive settlements, all claims (registered or 
unregistered) of iwi/hapu groups that continue to mandate 
the Kaihautu Executive Council will continue to be covered 
by the negotiations, notwithstanding the position of Wai 
claimants in the Tribunal." In response to this, the tribunal 
stated: 

"The Crown's policy is to negotiate and settle with mandated 
claimant groups, not to negotiate on the basis of individual 
registered Wai claims. Thus, where the views of registered 
claimants (be they individuals or whanau) conflict with 
the views of their hapu, or where there is little evidence 
of support for a claimant from their hapu, we believe 
that the Crown is right to consider that the view of the 
hapu provided at a duly convened hui should take 
precedence. However, the reality is that section 6 of the 
Treaty of Waitangi Act 1975 provides for any Maori to 
file a claim with the Tribunal. 

We have a statutory duty to hear those claims. In our 
view, claimants of this type are, at the least, entitled to 
be consulted regarding the negotiation and settlement 
of their claims. The evidence is that there was no consultation 
with individual claimants before the terms of negotiation 
were signed by the Crown and the executive council ... 
The Crown should ensure that there is a process that 
enables these claimants to be consulted." 

Further, the tribunal drew a distinction between 
"individually filed claims that are in fact about the same 
generic issues as the broad historical claims, and those 
which raise genuinely distinct and individual issues. We 
note the Crown's settlement of the 'ancillary' Ngai Tahu 
claims, alongside and in conjunction with its settlement 
of the main historical claims. The central North Island 
is a region with very many such 'ancillary' claims, all of 
them dear to the hearts of those who have brought them 
to the Tribunal." 

The tribunal echoed its earlier expressed caution from 
the NgatiAwaRaupatu Report (see Nov 1999 Maori LR) 
that there is "no proper basis for incorporating the claims 
of particular persons into general tribal settlements. One 
should not be compromised by the other. The broad 
principle of law must apply: where plaintiffs are not the 
same and the causes of action and the subject-matters 
are distinct or severable, the cases must be handled 
separately." 

As a matter of general principle, the tribunal cautioned 
the Crown (and the executive council) "to ensure the 
proper treatment of such 'ancillary' whanau and individual 
claims in their negotiations." 
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OTHER COURTS & TRIBUNALS 

Te Puaha 0 Waikato Whanui Trust v Franklin 
District Council 
High Court CIV-2004-404-004435. 3 May 2005. Harrison J 

Introduction 

These proceedings concerned rightful ownership to a 
camping ground at Port Waikato. Te Puaha 0 Waikato 
Whanui Trust were empowered to administer the ancestral 
lands and other taonga in the area the camping ground 
was located. The Franklin District Council ("FDC") had 
territorial authority over the camping ground. The trust 
applied for judicial review against the FDC for its decision 
to sell the camping ground to the existing lessee. 

Background 

The camping ground land was originally purchased by 
the Committee of Missionaries of the Church of England 
(the predecessor to the New Zealand Mission Trust) from 
local iwi in 1839. The predecessor to the FDC purchased 
the camping ground in return for payment in 1943. In 
1986 the District Lands Registrar confirmed that there 
were no limitations or restrictions on the title and that 
the FDC did not acquire the land as Crown grantees. 
The FDC leased the land. The deed of lease included a 
right to purchase, and in 2003 and 2004 the FDC passed 
resolutions which had the effect of authorising it to negotiate 
with the existing lessee for the purchase of the camping 
ground. 

The decision 

Judge Harrison observed that the lessee's right of purchase 
was found in a "rather obscure part of the deed ... " and 
that "its terms are not clear." As neither counsel had 
raised the issue of the enforceability of the provision or 
its relationship to the FDC's statutory obligations, Judge 
Harrison stated he would proceed on the basis that the 
trust did not challenge the existence of the lessee's 
enforceable right to purchase the property. 

The trust argued that the FDC acted unlawfully in passing 
the resolutions for the sale of the camping ground by 
failing to consider its obligations under the Public Works 
Act 1981 and the Local Government Act 2002. 

On the first ground, failure to comply with the Public 
Works Act, Counsel for FDC submitted that the Public 
Works Act was inapplicable in this situation as the FDC 
had acquired the camping ground via purchase - not by 
compulsory taking. His Honour acknowledged the strength 
of that submission, but did not decide the point, finding 
that even if the camping ground was deemed to be a 
public work, the Public Works Act did not assist the 
trust. This was because even if the FDC had determined 
the camping ground was no longer required for public 
works, it was required to offer the land back to the person 
from whom it acquired the land or the successor to that 
person (s40(2)(b) and (c)). This was the New Zealand 
Mission Trust Board (as successor to the Committee of 
Missionaries of the Church of England) - not the trust. 
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Judge Harrison granted an adjournment to allow counsel 
for the trust to obtain instructions from the correct legal 
entity to seek leave to join the proceeding as an applicant. 
These instructions were not obtained. Consequently, Judge 
Harrison found that the trust did not have legal standing 
to challenge the FDC's decision on this ground. 

On this point Judge Harrison also stated that if the trust 
did establish unlawfulness he would not exercise his 
discretion to grant relief. He was satisfied that the New 
Zealand Mission Trust Board, or its successors, had notice 
of the FDC's decision and any order in the trust's favour 
would require the FDC to offer the land to an entity 
which had, by silence or inaction, affirmed or at least 
waived its entitlement to challenge the FDC's decision. 

On the second ground, failure to comply with the Local 
Government Act 2002, the trust relied on alleged breaches 
of s 77(l)(a) of that Act. That provision obliges a local 
authority "in the course of a decision making process 
[to] seek to identify all reasonably practicable options 
for the achievement of the objective of a decision." 

The trust argued that FDC had failed to consider the 
option of returning the camping ground or some portion 
of it to the iwi, or a second option to find a management 
or co-management role (for the hapu) relating to the land. 
Judge Harrison did not find either of those arguments 
convincing. He stated that the first option, to return land 
to the iwi, was inconsistent with the trust's argument 
under the Public Works Act, as the FDC would only 
have the power to offer the land back to the New Zealand 
Mission Trust Board, or its successor. On the second 
option, he could not see the relevance or validity of this 
position in the current factual context. 

Judge Harrison dismissed the trust's application. In making 
this finding, he observed that he was not finding that a 
claim by the correct legal entity, assuming that the Public 
Works Act did apply, would necessarily fail, nor that "a 
conceptually sound argument advanced by the trust in 
accordance with settled principles of public law under 
the Local Government Act [was] untenable." Costs were 
awarded against the trust. 

The Proprietors of Matauri X Incorporation v 
Bridgecorp Finance Limited 
Court of Appeal 8/04. 3 May 2005. McGrath, Hammond 
and Chambers JJ 

This was an appeal from the High Court decision of 
Fisher J upholding Matauri X's obligations under a mortgage 
to Bridgecorp Finance Ltd, reported at [2004] NZLR 792 
and outlined in the Feb 2004 Maori LRat pp6-8. The appeal 
raises important issues concerning the powers of a Maori 
incorporation to borrow money and to mortgage its land. 

Background 

Matauri X is a Maori incorporation, incorporated in 1967 
under s 271 Maori Affairs Act 1953. In 2001, on the advice 
of an investment company (MTech Investments Ltd), 
the committee of Matauri X borrowed $3.2 million from 
Bridgecorp Finance Ltd ("Bridgecorp") for the purpose 
of investing in a water bottling business. The venture 

had the support of the majority of shareholders. Matauri 
X, an "asset rich but cash poor" incorporation, secured 
its loan by a mortgage over its land. Ultimately, the venture 
was unsuccessful. Matauri X defaulted on its mortgage, 
and Bridgecorp sought to rely upon its security. 

In the High Court Matauri X argued that the loan was 
void, having been beyond its powers. Fisher J held that 
the loan was valid and that Matauri X acted within its 
powers when it entered into the loan agreement with 
Bridgecorp. 

Issue on appeal 

Matauri X challenged the High Court's conclusion that 
they had entered into a valid loan with Bridgecorp. Matauri 
X asserted that it had no power to enter into an outside 
investment and mortgage its land. 

In order to determine whether Matauri X acted within 
its powers, the Court of Appeal systematically examined 
the relevant powers of Maori incorporations under the 
Maori Affairs Act 1953; the Maori Affairs Amendment 
Act 1967 and T e T ure Whenua Maori Act 1993 ("TTWMA 
1993"). The earlier acts were investigated because they 
continue to have relevance to the operation of Maori 
incorporations under TTWMA 1993. 

Maori Affairs Act 1953 

Part XXII of the Maori Affairs Act 1953 permitted owners 
of Maori freehold land to apply to the Maori Land Court 
for an order of incorporation. The order of incorporation 
had to define the object or objects for which the body 
corporate was established (s 271(2)). Matauri X had several 
objects defined by its order of incorporation. These objects 
were largely concerned with the use of land for agricultural 
or pastoral business, including mining and forestry. 

The relevant statutory powers under the Maori Affairs 
Act 1953 included: 

• Section 278: which gave to every incorporation "such 
powers as may be necessary for the purpose of carrying 
into effect its objects as defined in the order of 
incorporation" . 

• Section 288(1): which provided that every incorporation 
was empowered to "borrow money for any of its objects" 
and, to that end, to grant a mortgage as security. 

Analysing the objects and statutory powers of Matauri 
X, the Court of Appeal concluded "There can be no doubt 
that, had the 1953 Act still been in force, Matauri X's 
proposed investment in the Eternal Springs project at 
Whakatane would have been unlawful, being beyond the 
objects and powers of Matauri X. Likewise, borrowing 
money to enable such an investment to proceed would 
have been unlawful, as would granting a mortgage as 
security for such unlawful borrowing." 

Maori Affairs Amendment Act 1967 

Section 68 of the 1967 Act provided that incorporations 
established under Part XXII of the 1953 Act continued 
in existence in accordance with Part IV of the 1967 Act. 
Maori incorporations continued to have objects under 
the 1967 Act, and could amend or add objects as specified 



by or authorised by s 27, a standard list of objects previously 
contained in s 270 of the 1953 Act. The incorporation's 
power to borrow was unchanged from under the 1953 
Act, but there was a new s 48 which read: 

"Whether or not any such power is specifically included 
in its objects of incorporation, a Maori incorporation 
shall, acting by and through its committee of management, 
have power to alienate, mortgage, charge or otherwise 
dispose of or deal with the assets from time to time vested 
in it in the same manner as if it were a private person of 
full capacity: 

Provided that the incorporation shall not sell any land 
except pursuant to a resolution of a general meeting of 
shareholders. " 

The Court of Appeal's reading of this section was that it 
was "concerned with empowering a Maori incorporation's 
committee of management to, among other things, grant 
mortgages, but clearly only in circumstances where the 
mortgage was security for a debt incurred in furtherance 
of the incorporation's objects." It did not authorise 
borrowing or mortgaging for extraneous purposes - as 
that would conflict with s 49(1) which was concerned 
with the purposes for which borrowing/mortgaging was 
permitted. 

Accordingly, an investment like Eternal Springs and the 
Bridgecorp loan would have been no more permissible 
under the 1967 Act than under the 1953 Act. 

Te Ture Whenua Maori Act 1993 

TTWMA 1993 continued the existence of Maori 
incorporations established before the commencement 
of the Act. Part 13 of the Act provided for the incorporation 
of Maori incorporations. Significantly, as originally enacted, 
the Act did not provide for "objects" as the 1953 and 
1967 Acts had done. Instead, the powers of incorporations 
were expressed in general terms. As originally enacted, 
s 253 provided: 

"Subject to this Act, and any other enactment, and the 
general law, and to any express limitations or restrictions 
imposed by the Court in the order of incorporation, every 
Maori incorporation has, both within and outside New 
Zealand, in addition to the powers expressly conferred 
on it by this Part of this Act, -

(a) Full capacity in the discharge of the obligations of 
the trust in the best interests of the shareholders, to carry 
on or undertake any business or activity, do any act, or 
enter into any transaction; and 

(b) For the purposes of paragraph (a) of this section, full 
rights, powers, and privileges." 

In the High Court, much of Fisher J's judgment "revolved 
around whether the objects ofMatauri X represented an 
"express limitation or restriction" in s 253": at [44]. He 
said that the question was whether an existing 
incorporation's set of objects was intended to fall within 
that phrase. He concluded that it was not." The Court of 
Appeal agreed with Fisher J's conclusion, so far as it 
interpreted s 253. 
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However, one matter of crucial importance to the Court 
of Appeal's decision had not been brought to Fisher J's 
attention. Te Ture Whenua Maori Amendment (No 2) 
Act ("the No 2 Amendment Act") introduced a transitional 
provision - s 358A. The Court of Appeal stated that in 
respect of the Bridgecorp Loan, Matauri X's position 
must be evaluated under the 1993 Act as amended by the 
No 2 Amendment Act. The Court of Appeal's 
interpretation therefore differed from that of Fisher J 
from this point. 

The effect of the No 2 Amendment Act 

The No 2 Amendment Act was introduced to the House 
of Representatives on 21 September 1993 and was described 
as "urgent" and "required to ensure the efficient and effective 
operation of the Act". The Court of Appeal speculated 
that at some point, "someone quickly appreciated that a 
general power of competency [in s 253, above] might not 
always be appropriate." 

The general power of competency was therefore amended 
in the No 2 Amendment Act. The amendment qualified 
the general power of competency in two areas: shareholder 
power to restrict powers of their incorporation; and the 
power to insert transitional provisions in respect of the 
original objects of the incorporation. 

The amendment inserted a new s 253A to deal with 
shareholder powers. Section 253A read: 

"The shareholders of a Maori incorporation may from 
time to time, at a general meeting of the incorporation, 
by resolution passed in such manner as may be prescribed 
by the constitution of the incorporation, -

(a) Include in that constitution provisions imposing 
limitations or restrictions or both on the powers conferred 
on the incorporation by section 253 of this Act: 

(b) Omit from that constitution, or vary, any provisions 
included in that constitution pursuant to paragraph (a) 
of this section." 

The Court of Appeal concluded: 

"The effect of those amendments was to empower 
incorporations, whether incorporated before or after the 
1993 Act, to pass resolutions limiting or restricting the 
general power of competency. This amendment does not 
have direct relevance to the present case as it is common 
ground that Matauri X has not, so far as we are aware, 
ever passed a resolution under s 253A." 

The second amendment (inserted in s 358A) was crucial 
to the Court's decision and dealt with transitional 
provisions. It: 

• Applied to every Maori incorporation established under, 
or continued in existence by, the provisions of Part 4 
of the Maori Affairs Amendment Act 1967. 

• Provided that, on application by a Maori incorporation 
(pursuant to a resolution passed at a general meeting 
of the shareholders), the land court could make orders 
"redefining the objects for which the incorporation 
was established, or adding any other objects or even 
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omitting the original objects for which the incorporation 
was established. 

The Court of Appeal found that s358A applied to Matauri 
X, as it was a "Maori incorporation ... continued in existence 
by the provisions of Part IV of the Maori Affairs Amendment 
Act 1967". Accordingly: 

"The effect of s 358A was to preserve the objects of an 
existing incorporation, until such time as the shareholders 
of that incorporation resolved to get rid of the objects 
and the Maori Land Court sanctioned such resolution. 
The shareholders of Matauri X have never passed a 
resolution dispensing with their objects. The incorporation 
accordingly remains bound by them. The general power 
of competency conferred by s 253 was expressed to be 
"subject to this Act". After s358A was inserted, it became 
the predominant section, the general power of competency 
being restricted by it." 

Accordingly, the focus of the court's inquiry should 
therefore be "on the purpose and effect of s 358A in the 
context of the Act as a whole .... We consider that the 
effect of s 358A was to restrict Matauri X's powers to its 
objects. Obviously, if it needed to borrow money for 
any of its objects and if it needed to grant a mortgage to 
secure such borrowing, that would be within Matauri 
X's powers, just as it would have been under the 1953 
and 1967 Acts. The problem is, however, that this borrowing 
was not for any of its objects: it was borrowing for an 
extraneous purpose, namely investment in shares in an 
offsite company." 

The objects therefore trumped the general power of 
competency under s 253 of TTWMA 1993. 

A fallback position? 

Fisher J had specified a fallback position in the event 
that his original analysis was found wanting. The essence 
of his argument was that object (d) of the Matauri X 
Incorporation authorised the sale of the whole of the 
land. This aspect, he argued, could not be ancillary to 
one of the other land use objects. A mortgage is a form 
of "alienation" and Fisher J could not see any reason to 
treat it more restrictively than other forms of alienation: 
"Raising of money on the security of the land could never 
be an end in itself but the same is true of selling the 
whole of the property." On that basis, His Honour had 
concluded that it was within the power of Matauri X to 
mortgage it land to raise money for its investment in 
Eternal Springs. 

This argument was rejected by the Court of Appeal: 

"Object (d) as contained in s 270 of the 1953 Act, s 27 of 
the 1967 Act, and in Matauri X's objects did not include, 
as an object, alienation in the sense of mortgaging. To 
suggest that providing a mortgage could be an object in 
its own right is inconsistent with s 288 of the 1953 Act 
and ss 48 and 49 of the 1967 Act. Those sections sought 
to restrain borrowing: only borrowing for an object was 
permissible and only mortgaging as security for such 
borrowing was permitted. Such restrictions would be 
meaningless if mortgaging was in itself an object. It appears 

that Fisher J was not referred to s 288 of the 1953 Act or 
s 49 of the 1967 Act. The meaning of Matauri X's object 
(d) must be and has been constant since its adoption." 

The "indoor management" rule 

Counsel for Matauri X submitted that if the loan and 
mortgage were unauthorised, then both were "null and 
void and [could not] be ratified." 

The Court of Appeal did not wish to make a judgment 
on this point, but stated that Bridgecorp may have an 
answer to the finding that the loan was unauthorised in s 
271 of TTWMA 1993, which read: 

"(1) A Maori incorporation shall be bound by every act 
of its committee of management, and no person dealing 
with the incorporation shall be concerned to inquire in 
relation to any such act whether the committee is authorised 
or restricted by any resolution of the shareholders, or as 
to the terms and conditions of any such resolution .... 

(3) No person lending money to a Maori incorporation 
shall be concerned to inquire as to the necessity for the 
loan or as to the application of the proceeds of it." 

This section seemed to be a statutory codification of the 
"indoor management" rule. The rule provides that a person 
dealing with a company was entitled to assume that the 
company's internal requirements had been complied with 
and that the company's officers were acting lawfully." 
See Turquand's case: Royal Britisb Bank v Turquand (1856) 
6E &B327. 

In that light, the Court of Appeal decided that the matter 
should be referred back to the High Court for further 
determination. 

Result 

The Court of Appeal declined to make any declaration 
at this stage but set aside the declaration in the High 
Court as "[I]t is premature to declare that the mortgage 
is valid and enforceable." 

Comment 

Leave to appeal to the Supreme Court has been granted 
on the following ground: "[ w ]as the borrowing and the 
granting of the mortgage to Bridgecorp within the powers 
of Matauri X by virtue of either (or both) of: (a) s 253 of 
the Te Ture Whenua Maori Act 1993 or (b) object (d) of 
the objects stated in the incorporating order of Matauri 
X?" 

The appeal has been set down for a hearing on 5 July 
2005. 




