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Introduction 

[1] A wastewater treatment system to deal with sewage from the settlements of 

Opononi and Omapere near the entrance to the Hokianga Harbour has been in 

existence since the 1980s. It was initially authorised by a water right issued by the 

then Northland Catchment CommiSSIon and Regional Water Board on 8 June 1983. 

That right expired on 31 August 1997. Replacement consents were issued to the Far 

North District Council on 27 April 1998. In turn, they expired on 31 August 2007. 

In February 2007 an application was made for renewal of the consents. It attracted 

opposition and, after a hearing in November 2008, the Council granted the consents, 

subject to conditions, on 13 January 2009. The consents, which have a term of 10 

years, form a coherent set of permits to discharge treated wastewater to land and to . 

water, to discharge contaminants, primarily odour, to air and to occupy and use the 

bed of the harbour. The matters now before the Court are appeals against the 

decision to grant them. 

[2] As it exists now and as authorised by the new consents, the treatment plant 

consists of an aerated oxidation pond, . followed by a maturation pond. The partially 

treated wastewater then goes to a constructed wetland which consists of six separate 

celis, giving a retention time of approximately four days. Cells one to four are 

surface flow cells, cell five is a root zone flow system, and the final cell acts as final 

storage prior to discharge. The treated effluent is then discharged through an outfall 

pipe to the Holdanga Harbour over a three hour period following each high tide (ie a 

total of six hours per day as the tidal flow moves towards the harbour entrance, which 

is about 3km to the ~est). The discharge pipeline was originally designed to extend 

380m into the Harbour. The outfall has been subject to some modifications over the 

years and in approximately 1996, as a result of scouring out of the sand below it, 

some 40 or SOm of the pipe broke off and disappeared. That piece of pipe has not 

been replaced but the treated wastewater now discharges through a section of flexible 

reinforced rubber piping attached to a buoy and a pile to prevent it being buried by 

the shifting sands of the sea floor. The point of discharge is now some 6.5m below 
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The parties' positions 

[3] The District Council is the applicant. Its position is that the existing plant is 

the best practical option available. at present; that it is having no measurable 

detrimental effects on the harbour's ecology, and that the ten-year term of the consent 

provides an appropriate opportunity to continue exploring the possibility of other, 

possibly entirely land-based, options with tangata whenua. , 

[4] The Regional Council, as the consent authority, ,recognises the benefit to the 

communities of Opononi and Omapere, which have a permanent population of some 

1100, in having a well-functioning sewage disposal system. It stands behind its 

decision to grant the consents, considering that the plant produces acceptable quality 

effluent, and that it is the appropriate treatment option for these communities. 

[5] Mr Adams and the other persons named as appellants in that appeal are acting 

in their capacity as the Trustees of the Waiwhatawhata Marae, which is located close 

to Omapere. The Trustees did not oppose the grant of the consents in their entirety 

but they had concerns about the conditions the Council attached to the consents. 

Those concerns were resolved through Court-assisted mediation and the Trustees 

took no further active part in the conduct of these appeals, in the sense of preparing 

and lodging evidence to be given at a hearing. They were though represented by Ms 

Taurau at the hearing and there is an issue between them and Te Runanga 0 Te 

Rarawa about the compatibility of the terms on which the two appeals might 

respectively be resolved, in particular the contents of an Advice Note proposed to be 

inserted into the conditions of the consent. 

[6] Te Runanga 0 Te Rarawa, which asserts it is the central body for many of the 

,hapu who are associated with the harbour and the lands surrounding it, has the 

concept of kaitiakitanga, a duty of guardianship, at the centre of its concerns (as 

indeed do the Marae Trustees). Specifically relevant to the issue of the treatment 

plant and its discharges, Mr Haami Piripi, the Chairperson of te Runanga, puts it this 

gathering sites and 

creational activities goes to the heart of cultural dissonance. Notwithstanding that 



4 

central concern (which it certainly does not abandon), teRunanga has come to the 

view that it should agree to the plant continuing in operation for the relatively limited 

time of ten years and on certain conditions. The disputed Advice Note is promoted 

by te Runanga and we shall return to discuss it shortly. 

Planning status 

[7] It is common ground. that overall the proposal is to be· regarded as a 

discretionmyactivity. It is therefore to be considered against the provisions of s104 

and Part 2 of the Act and, because it involves a discharge permit to do something that , . 

might otherwise contravene s15, the terms of s105(1) are also to be considered. 

Sections 104, 105, 107(1), Part 2 - sections 6, 7 and 8 and section 290A 

[8] Issues relevant to sections 104, 105 107and the.Part 2 provisions of s6, s7 and 

s8 have been resolved between the parties. They all now accept the Regional 
. . 

Council's decision to grant the consents. With the exception of the contents of the 

Advice Note already ment~oned, they all now accept the conditions to be attached to 

those consents. We see no reason to differ from anything that has been agreed, so we 

can go straightto the terms of the Advice Note. 

[9] Section 290A requires us to have regard to the Regional Council's decision. In 

the circumstances of these appeals, where all issues but one have been agreed 

between all the parties, we need not spend time discussing that decision, save to say 

that we have read it and see no reason to differ from its conclusions. 

The terms of the Advice Note 

[10] As presented at the commencement of the hearing, the proposed Advice Note 

was in these terms: 

The consent holder acknowledges that Te Runanga 0 Te Rarawa are in negotiations 

with the Crown in relation to Te Rarawa's claim to native title to parts of the 

Hokianga Harbour. The consent holder further acknowledges that redress negotiated 

with the Crown in relation to any claim made by Te Rarawa may affect the resource 

consent. 
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The Northland RegIonal Council has not imposed this advice note, but Te Runanga 0 

Te Rarawa has requested it and the consent holder has agreed to its inclusion. This. 

advice note is specific to this consent and its inclusion does not mean that the 

Regional Council will require similar advice notes on future applications. 

The proposal was to insert it into the Consent, immediately after Condition 11. 

[11] After some discussion at the hearing a modified (but not universally supported) 

draft was put to us, in this form (we note the differences in italics): 

-The consent holder acknowledges that Te Runanga O' Te Rarawa are in negotiations 

with the Crown in relation to Te Rarawa'g claim to native title to parts of the 

Hokianga Harbour. The consent holder further acknowledges that redress negotiated· 

with the Crown in relation t6 any claim made by TeRarawa may, only with the 

enactment a/legislation, affect the resource consent. 

---------The-Northlimd-RegionaLCounciLhas-not.imposedihis...acLvicanote.,...butTe..Runangaf)""' ____ _ 

Te Rarawa and the Trustees of Waiwhatawhata Marae have requested it and the 

consent holder has agreed to its inclusion. This advice note is specific to this consent 

and its inclusion does not mean that the Regional Council will require similar advice 

notes on future applications. 

The consent holder and Te Runanga 0 Te Rarawa acknowledge that there may be 

other lwi and tangata whenua who· may also have native title claims to the Hokianga 

Harbour. 

[12] The position of the Regio1;lal Council is largely self evident from the terms of 

the second paragraph. Mr McKean advised us that the Council would, in a perfect 

world, prefer that the second sentence of the first paragraph be omitted, but that it 

was adopting a pragmatic. attitude in the interests of achieving resolution. Ms 

Fordyce told us that the District Council, as consent holder, was similarly adopting a 

pragmatic position and would abide the Court's decision on that troublesome 

sentence. 

[13] As explained to us by Ms- Mason, te Runanga wished to see the Advice Note 

inserted to emphasise that its agreement to the granting of the consents should not be 

understood as in any way diminishing its determination to pursue the claim to native 

~ tIe which it has launched under the Foreshore and Seabed Act 2004. It has a 
::s 
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lingering concern that under the common law relating to claims to native title, any 

acquiesence in the granting of the consents might be later interpreted as some form of 

partial surrender of any such claim. 

[14] The Marae Trustees' fIrst concern about the Advice Note is a general one: - viz 

that it is not included for resource management purposes, but for extraneous reasons. 

Its second concern is more specifIcally aimed at the second sentence of the first 

paragraph, even in the modifIed form. Its position is .that the sentence is entirely 

speculative and uncertain, given that the Crown and te Runanga are still in 

negotiation. The Trustees argue that the uncertainty is compounded by the 

Government's recently announced hitention to replace the Foreshore and Seabed Act 

with some other, presently unknown, piece of legislation. It also has the view, and 

the concern, that the sentence can be read ... as indicating that Te Runanga has a 

preferential position in respect of the future management and/or operation of the 

resource consent and/or ownership of the Hokianga Harbour. Ms Taurau went on to 

submit: 

On this basis the advice note is especially prejudicial to the interests of the hapu 

represented by the trustees. It is not disputed that the hapu of Te Rarawa have 

interests in the Hokianga Harbour, however the trustees represent hapu who also have 

interests in the harbour and in particular hold mana whenua in the area where the 

discharge pipe is located. 

[15] Before turning to the issue of Advice Notes generally, we should make our 

views on some of the issues between these parties clear. First, although the 

Governnient's apparent intention to replace the Foreshore and Seabed Act with some 

other legislation has recently been widely publicised, it remains the law and 'we 

cannot assume that some other regime will or might replace it: - see Fitzgerald v 

Muldoon [1976] 2 NZLR 615. Secondly, this Gourt cannot rule, or even express the 

most tentative opinion, on whether any individual or grouping of tangata whenua 

might have a valid claim to native title over any physical resource, still less as to 

what the outcome of redress negotiations might be, were such a qlaim successful. S,o 

e express no view as to whether or not the Trustees hold mana whenua in the area 
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of the outfall, or whether their mana, or any potential claim they might have, would 

be prejudiced by the wording of the sentence. 

Advice Notes generally 

[16] Advice Notes, in the sense of being addenda to conditions, can usefully draw 

attention to issues that may be of assistance to those who have occasion to deal with 

the resource consent. They should not however purport to create obligations or give 

directions - provisions which do so are conditions and should be, described as such: -

see eg Te Mar'll'O Ngati Rangiwewehi v Bay of Plenty Regional Council (AI712009) 

and Retail Projects Ltd v Papakura District Council (W28/2006). To that we would 

add that there should be nothing in an Advice Note that is not demonstrably correct, 

particularly if it purports to describe the law, and that it should be directed to a 

resource management purpose, and not to some extraneous objective. 

The Advice Note in question 

[17] We deal with the proposed Advice Note on two bases. First, does it accurately 

reflect the present law? Secondly, (recognising that it does not purport to impose 

obligations as, a condition, properly so-called, might) is it being inserted into the 

terms of the consents for a resource management purpose and not for an ulterior 

purpose? 

[18] Our view of the original version, tentatively expressed at the hearing, was that 

the sentence in question did not accurately reflect the present law. The Resource 

Management Act is not concerned, . when dealing' with resource consents, with the 

ownership of resources. That is partly confirmed by the terms of s122(1): - A 

resource consent is neither real nor personal property. In considering an application 

for a resource consent, a consent authority is concerned with the purpose of the Act -

the sustainable management of natural and physical resources. It is not concerned 

with theterms on which an applicant, or anyone else, might hold or have access to 

the land or resource in relation to which the consent is to be exercised. 
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[19] Further, on the present law, ifit should be that any tangata whenua party makes 

out a claim for native title to the part of the harbour affected by these consents, the 

highest outcome would be that the ownership of that resource would transfer from 

the Crown to that party. In the absence of a consequential legislative provision 

expressly amending or cancelling the consents, they would remain unaffected by the 

change of ownership and would continue until their expiry date or until earlier 

surrende!ed. The addition of the words ... only with the enactment of legislation ... 

somewhat alleviates that concern. Even so, the sentence adds nothing to the sum of 

human knowledge - the enactment of legislation could change any legal right or 

entitlement and the presence of such an Advice Note is not required to remind an 

informed observer ofthat. 

[20] At para [12] of the Te Maru 0 Ngati Rangiwewehi decision (see para [16] 

above) the Court dealt with a proposed Advice Note which was to provide: The 

Regional Council notes that Te Puna 0 Pekehaua is a taonga ofNgati Rangiwewehi. 

The Court's view about that was: It does not provide advice or explain the purpose 

oj any of the conditions. It does not assist the Council in the implementation of the 

resource consent. The Court declined to approve that, and another proposed Advice 

Note which it regarded as adding nothing by way of explanation and as doing no 

more than expressing something already recorded in the Court's interim decision. It 

added that the Court's decision had ... a legal and moral authority that is lacking in 

any Advice Note. All of that can be subsumed into the proposition that there was no 

resource management purpose in either of the Notes proposed in that instance. We 

have the same view about what is proposed here. 

Conclusions 

[21] We consid~red the possibility that a variant of what was proposed, omitting the 

disputed second sentence of para 1 and the disclaimer of responsibility from the 

Regional Council, and adding a comment about other potential native title claimants 

might, possibly, be an acceptable compromise. But reflection has lead us to the view 

that the better, and principled, course is to omit the proposed Advice Note altogether. 
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[22] In brief, our reasons are these. First, the proposed Note does not explain any of 

the Conditions, or tell the consent holder anything it does not already know about 

them. Secondly, it does not assist either Council to implement the resource consent. 

Thirdly, its declared purpose, so far as te Runanga is concerned, is to forestall any 

possible argument that it might have softened its stance on its claim to native title 

over parts of the Harbour. That, self-evidently, is not a resource management 

purpose. In any event, that te Runanga does not do so is recorded for all the world to 

see in this decision. Fourthly, the factual information it might impart - that te 

Runanga has, and other tangata whenua might have, a claim to native title over the 

Harbour, or parts of it, is also recorded in this decision. We therefore decline to 

approve either version of the Advice Note. 

Result 

[23] ,The appeals lodged by Te Runanga 0 Te Rarawa and by the Trustees of 

Waiwhatawhata Marae are allowed to the extent that the conditions to which the 

consents are to be subject are modified, as agreed by the parties, but omitting the 

proposed Advice Note. A set of those conditions is annexed to this decision. 

Costs 

[24] Te Runanga originally sought costs against the Marae Trustees. Towards the 

conclusion of the hearing that position was reconsidered', and the application was 

withdrawn, a decision we think was entirely appropriate, not least because there is no 

jurisdiction to award costs against the Trustees, they not being parties to te 

Runanga's appeal. No other party seeks costs, so no orders will be made. 

Dated at Wellington this 17th day of November 2009 

For the Court 

~ 
JThompson \ 

. cipal Environment Judge 
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. CON20070266701 Notified New and Replacement 

FAR NORTH DISTRICT COUNCIL, PRIVATE BAG 752, KAIKOHE 0440 

To undertake the following activities associated with the operation of a wastewater 

treatment system on Lot 1 DP 110735 and Lot 1 DP 167208 Blk VII Hokianga 

servicing the townships of Omapere and Opononi, as defined by the operative Far 

North District Council Plan, and all existing connections to this system that are 

outside these townships, as at the date of commencement of these consents: 

(01) To discharge treated wastewater into the Hokianga Harbour at or about 

location co-ordinates 1634768E 6069462N. 

(02) To discharge treated wastewater to land from the base of a wastewater 

treatment system at or about location co-ordinates 1635620E 6069420N and 

1635800E 6069350N. 

(03) To discharge contaminants, primarily odour, to air from a wastewater 

treatment system at or about location co-ordinates 1635620E 6069420N and 

1635800E 6069350N. 

(04) To occupy and use the bed of the Hokianga Harbour for an existing 

wastewater discharge pipeline structure. 

Note: All location co-ordinates in this document refer to Geodetic Datum 2000, 

New Zealand Transverse Mercator Projection. 

Subject to the following conditions: 
, . 

(01) & (02) Coastal and Land Discharge 

1 The quantity of treated wastewater discharged to the. Hokianga Harbour 

shall not exceed 685 cubic metres per day. 

Notwithstanding Condition 1, the' Consent Holder shall minimise, as far as 

practicable, any increase in the quantity of wastewater discharged to the 

Hokianga Harbour as a result of stormwater inflow and infiltration into the 




