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Téna koutou

2.2

2.3

2.4

3.

Introduction

This memorandum-directions addresses matters raised at the twelfth judicial
conference for Te Rohe P&tae district inquiry, held in Wellington on
Wednesday 15 August 2012.

Hearing programme

Mr Warren filed a draft hearing programme proposal on behalf of the
Claimant Counsel Co-ordinating Committee (CCCC) on 10 August 2012 (Wai
898, #3.1.545(a)). Mr Wilson filed a separate proposal on behalf of Te Raki
Regional Claims Cluster for the Te Ohaki Tapu hearing weeks to be held in
November and December this year (Wai 898, #3.1.546(a)). Mr Warren and
Mr Wilson (accompanied by Mr Harold Maniapoto) spoke to their respective
proposals at the conference. | was reassured by Mr Maniapoto’s comments
that the Te Raki proposal is not necessarily in conflict with the CCCC's
proposal and that there was merely a problem with the timing of
communication,

The CCCC proposal needs to be revised in light of discussions at the judicial
conference. A comprehensive programme is required as a matter of urgency
for the two hearing weeks to be held this year. It needs to take into account
the factors | set out in my directions of 1 June 2012 (Wai 898, #2.5.126, para
8.6) and the following additions:

+ Expert tangata whenua witness presentations (from the CFRT Oral
and Traditional history programme);

o Claimant group presentations;
¢ Opening submissions (where required);

o Some allowance for unrepresented claimants who may wish to
present;

¢ Tribunal sitting times (detailed below); and
s Back-up venues in case nominated marae are not available.

| direct the CCCC, in consultation with the Hearing Organising Committee
(HOC) and other inquiry parties to file by 5pm, Wednesday 5 September
2012,

An updated hearing programme for the hearings in 2013 — 2014 is to be filed
for the Tribunal's consideration by 5pm, Friday 28 September 2012.

Hearings procedure

Tribunal sitting times

3.1

As discussed at the judicial conference, the Tribunal's sitting times for
hearings will be as set out below, with pdwhiri and site visits (where
necessary) taking place on the Sunday afternoon preceding the hearing
week.
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Monday — Friday

9:00am — 11:00am Welcome/Session One

11:00am — 11:20 am Kapu T1

11:20am — 1:00pm Session Two

1:00pm — 1:40pm Kai

1:40pm — 3:00pm Session Three
3:00pm — 3:20pm Kapu T1

3:20 — 5:00pm Session Four
5:00pm Close

Timetable for filing evidence

3.2

3.3

| adopt the timetable for filing evidence as forecast in my memorandum-
directions of 30 March 2011 (Wai 898, # 2.5.94) at para 9.11, namely:

a) For professional witnesses:

o Briefs of evidence are to be filed four weeks before the hearing. The
briefs are to comprise a summary of the report that can be read in no
more than 30 minutes and, where appropriate, a response to the
relevant parts of the Statement of Issues;

e Counsel are to file any questions of clarification three weeks before
the hearing;

e Answers to questions of clarification are to be filed one week before
the hearing.

b) Tangata whenua witnesses are to file briefs of evidence one week before
the hearing.

| address below some matters of detail in relation to that timetable.

Witness presentations

3.4

3.5

Professional witnesses should plan to present their summary within 30
minutes, which means that their summaries should be no longer than 15
pages. However, as previously discussed, some professional withesses
whose evidence is particularly sizable and/or significant may not be able to
present effectively within this timeframe. Such witnesses should plan to
present their summary within one hour, with the length of summary adjusted
accordingly.

As also discussed, some professional withesses may wish to file a summary
for presentation (which would follow the guideline above) and a lengthier
summary of their report for the benefit of the claimants which would not be
presented. This is simply to accommodate professional witnesses who
consider that the summary for presentation will not provide claimants with a
sufficient summary of their overall report.
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3.6

3.7

3.8

All professional witnesses will be required to address relevant issue
questions from the final Tribunal Statement of Issues (TSOI). If withesses are
unable to address relevant TSOI issues within the 15 page limit of their
summary, a separate document should be filed. Witnesses will not be
required to speak to this separate document when they present their
evidence at hearings.

To recap, first, professional witnesses are to file a summary. Second,
professional witnesses may wish to file an extended summary. That is
optional. Third, professional witnesses are to address the relevant issues
from the TSOI, either in their summary or in a separate document to be filed.

Claimant counsel are to identify the withesses who need an hour in which to
present in the revised hearing programmes due to be filed on 5 September
2012 and 28 September 2012 respectively.

Questions of clarification

3.9

Provision for written questions of clarification is made in the inquiry timetable
as an opportunity for counsel to raise with withesses matters of clarification
that can properly be addressed in writing prior to the hearing. This includes
inviting withesses to comment on the evidence of other witnesses and inviting
corrections to obvious errors in their evidence. As noted above, questions of

‘clarification are due three weeks prior to the relevant hearing week.

Leading of witnesses

3.10

3.1

3.12

Hearings will proceed on the basis that norninated claimant counsel will take
responsibility for leading Tribunal and CFRT-commissioned witnesses at the
hearings. Counsel will also have the responsibility of re-examination where
appropriate.

However Tribunal-commissioned witnesses will prepare statements and
evidence for the hearing independently of claimant counsel. This will mean
that neither Crown nor claimant counsel will meet with Tribunal-
commissioned witnesses prior to their appearance. This is to ensure
independence of those witnesses.

Although Tribunal-commissioned witnesses are, strictly speaking, withesses
of the Tribunal, and independent experts, | see no conflict in them being lead
by claimant counsel on the stand. If the Crown has a contrary view, it must
make it known as a matter of urgency.

Leave fo cross-examine

3.13

3.14

Leave to cross-examine professional witnesses must be sought by counsel
prior to the hearing week. In order to allow witnesses to sufficiently prepare,
counsel are required to give indications as to the nature of the content of their
questioning when seeking leave.

All requests must be filed no later than three weeks prior to the hearing week,
to coincide with the filing of questions of clarification. Accordingly, cross-
examination requests for the hearing week beginning 5 November 2012 must
be filed by 5pm, Monday 15 October 2012.

Calling witnesses to present evidence from other inquiries

3.15

In my directions of 11 November 2011, | clarified the status of evidence from
other inquiries that has been placed on the Wai 898 record of inquiry (Wai
898, #2.5.102, para 2.5).
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3.16

3.17

3.18

That evidence is received as written evidence without the
expectation that the author will appear and be subject to cross-
examination. Leave would need to be sought to call the author
as a witness and special circumstances would need to exist
before leave would be granted.

Thus, the calling of such witnesses is only in special circumstances. | would
expect to grant leave only where the witness was not previously questioned
in another inquiry on matters that are particular to this inquiry. It is not an
opportunity to traverse matters already covered in previous inquiries. Further,
if leave is granted, the witness will only be expected to prepare and present
on those matters specifically identified by counsel in the request for leave.
Counsel may like to consider seeking leave to file written questions of
clarification of such witnesses as an alternative to calling them at the
hearings.

| note that the draft hearing programmes submitted by Mr Warren and Mr
Wilson have listed some such witnesses without leave having been sought.
Leave must be sought as a matter of urgency if those withnesses are to be
expected to present in November or December 2012. Requests are to clearly
identify the witness, the report, and the reasons why that witness needs to
appear before this Tribunal to be questioned.

In order that such witnesses have sufficient time to prepare, any requests to
call witnesses for reports not commissioned for this inquiry for the hearing
weeks in November and December 2012 must be filed with the Tribunal by
no later than 5pm, Wednesday 5 September 2012.

Witness appearances in 2012

3.19

3.20

3.21

3.22

3.23

The draft hearing programmes filed by Mr Warren and Mr Wilson include a
number of professional witnesses to present their evidence in the November
and December 2012 hearing weeks.

There was provision in the programmes for witnesses to present on specific
chapters of their report only. As noted in my directions of 1 June 2012 (Wai
898, #2.5.126, para 8.9), for practical reasons witnesses will appear only
once for each report they have authored.

Based on the hearing programmes filed by Mr Warren and Mr Wilson, the
following witnesses will definitely be called in the 2012 hearing weeks:

e Ms Cathy Marr (A78);
o Dr Donald Loveridge (A68, A89, A90); and
e Dr Vincent O’'Malley (A23).

Other suggestions for professional witnesses to be called in the 2012 hearing
weeks include:

e Dr Andrew Francis (A26);

e Ms Leanne Boulton (AG67);

e Dr Paul Christoffel and Dr Helen Robinson (A71); and
e Mr Phillip Cleaver and Mr Jonathan Sarich (A29).

Counsel are to formally advise the Tribunal as to which professional
witnesses will be called for the 2012 hearing weeks in their revised hearing
programme, due on Wednesday 5 September 2012.



Te Rohe Poétae District Inquiry (Wai 898), 27 August 2012

3.24 One matter to be taken into account when calling witnesses is that, if it is a
substantial topic, witnesses will need as much prior notice as is possible. It
may be preferable that such witnesses present in the December 2012 week. |
leave this matter to counsel’s judgement.

4, Research

4.1 In my directions of 1 June 2012 (Wai 898, #2.5.126) | requested that Crown
counsel Mr Melvin enquire as to whether Mr Parker's work as set out in the
Crown submission of 4 May 2012 (Wai 898, #3.1.510) can include all the land
that the Crown acquired and identify surplus land transferred to other
government departments. Mr Melvin was also to consider whether the Crown
can assist with a proposed indexed document bank relating to housing
issues.

4.2 - Mr Melvin’s submission of 21 August 2012 (Wai 898, #3.1.522) advises that it
is not feasible to extend Mr Parker's brief to cover all Crown acquisitions or
the identification of surplus lands transferred to other government
departments. It also advises that the Crown is not able to compile an
indexed database on housing issues. However, it is happy to provide the
Tribunal with a list of the sources it has compiled from a preliminary search
for-relevant sources at Archives New Zealand.

4.3 | note that the housing issues document bank project was labelled ‘critical’ by
the Tribunal’'s Chief Historian Mr Moorsom in his rapid appraisal of the Wai
898 research casebook (Wai 898, #6.2.43). In light of the Crown submission,
Mr Moorsom will need to consider what alternative approaches are available
to progress this project.

Tribunal Statement of Issues

5.1 | forecast now that the Tribunal will aim to file the final Tribunal Statement of
Issues by Wednesday 5 September 2012.

Other matters

6.1 Inquiry parties will be advised of arrangements for simultaneous interpretation
in due course.

6.2  Mr Melvin's submission of 21 August 2012 (Wai 898, #3.1.522) provides an
___update as to local government participation in this inquiry. Mr Melvin is to
-~ further update the Tribunal in this regard as necessary.

The Regisifar is to send this direction to all those on the notification list for Wai 898,
// the combiyied record of inquiry for Te Rohe Pdtae District Inquiry.

At Pappkura this 27" day of August 2012,

udge D J Ambler
Presiding Officer
WAITANGI TRIBUNAL

- ,._,\'// ° N .
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Appendix A

L

Crown research

Revised inquiry timetable

o

31 August 2012 Crown
Final Tribunal Statement of Issues Tribunal
Revised draft hearing programme for hearings Counsel
in November and December 2012 5 September 2012
Requests to call witnesses of reports from other
inquiries for hearings in November and Counsel
December 2012
Revised draft hearing programme for hearings
in 2013 - 2014 3 Counsel
Oral and traditional history and other claimant 28 September 2012 Claimants and

commissioned research

Final nominations to add reports from other

CFRT

inquiries All parties
Witness summaries and tangata whenua .
technical briefs of evidence for hearing week V‘illt'nesstes,
one A 8 October 2012 | cl@mants
CFRT mapbook stage one CFRT
Questions of clarification for hearing week one

- - 15 October 2012 | Parties
Requests to cross-examine witnesses
Tangata whenua lay briefs and responses to 29 October 2012 | Witnesses

questions of clarification for hearing week one

S

Witness summaries and tangata whenua

technical briefs of evidence for hearing week 12 November 2012 Wnt‘nesses,
two claimants
Questions of clarification for hearing week two

19 November 2012 | Parties
Requests o cross-examine witnesses
Tangata whenua lay briefs and responses to 3 December 2012 | Witnesses

questions of clarification for hearing week two

20

Gap filling research 2013 TBC

Hearing week three March 2013 TBC | All Parties
Hearing week four April 2013 TBC All Parties
Hearing week five May 2013 TBC All Parties
Hearing week six Septer_wrjg{e:r 2013 All Parties
Hearing week seven October 2013 TBC | All Parties
Hearing week eight November 2013 All Parties
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TBC
Hearing week nine December 2013 All Parties
TBC
Hearing week ten February 2014 TBC | All Parties
Hearing week eleven March 2014 TBC | All Parties
Hearing week twelve Aprit 2014 TBC All Parties
Hearing week thirteen May 2014 TBC All Parties
Hearing week fourteen June 2014 TBC All Parties






