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CONCERNING the Treaty of Waitangi Act
1975
AND the Latimer and Piripi Claim
AND the Legal Aid (Holloway, Mack

and Mahara) Claim

MEMORANDUM-DIRECTIONS OF THE DEPUTY CHAIRPERSON

Introduction

1. This memorandum-directions addresses submissions and evidence filed since 27
July 2012 and convenes a teleconference to determine the next steps in relation to
these applications for urgent hearings.

Confidentiality request

2. In my memorandum-directions of 31 July 2012 | directed Mr David Stone, counsel for
the Wai 2378 claimants, to file any application seeking restricted access to and/or
use of the affidavit of Sarah Kalmakoff filed 27 July 2012 and/or its accompanying
exhibits ‘SK-B’ and ‘SK-C’ (Wai 2378, #2.5.1 and Wai 2374, #2.5.4).

3. On 6 August 2012, Mr Stone filed a memorandum seeking to have exhibit SK-B
restricted both in use or publication on either the Wai 2378 or Wai 2374 records of
inquiry respectively (Wai 2374, #3.1.17 and Wai 2378, #3.1.5). Exhibit SK-B is an
attachment order which outlines the total amount owed by Mr Stone to the Inland
Revenue Department (IRD). Mr Stone submits that the money owed to IRD is neither
a main or significant issue before the Waitangi Tribunal in these proceedings, that the
purpose of publishing the document is to discredit him, and that the publication of the
document would unfairly disadvantage him.

4. Crown counsel, Mr lan Millard, responded to Mr Stone’s memorandum on 10 August
2012 (Wai 2374, #3.1.18 and Wai 2378, #3.1.6). The Crown does not oppose a
confidentiality order restricting access to, and the use of, exhibit SK-B to the Tribunal,
the Crown and the Wai 2378 claimants, or at least their counsel. However, the Crown
does oppose not being able to file or use exhibit SK-B for evidential purposes. Mr
Millard submits that the evidence is relevant, and therefore the SK-B exhibit should
not be excluded. Crown counsel further submit that there is a real issue as to
whether Mr Stone's financial position is because Legal Aid has been slow in paying
Mr Stone’s invoices or whether there is another cause.

5. The Tribunal’s Guide to Practice and Procedure states:
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6.

7.

The Tribunal itself is not constrained by a direction it makes to restrict access to,
or the use of, evidence, and it may use the evidence as it sees fit for the purpose
of conducting its inquiry into, and reporting on, the claim or claims to which the
evidence relates, although it will do so with due regard to the sensitivity of the
evidence. Further, withesses are to be informed that, irrespective of any Tribunal
directions restricting use or access, evidence presented to the Tribunal could be
brought before the courts in judicial review proceedings, although protections
apply in such proceedings as to how material relating to the proceedings can be
used.

| agree with Crown counsel that the concerns of Mr Stone can be addressed by
confidentiality orders. | therefore grant the confidentiality order in the terms set out by
Crown counsel, subject to the terms outlined in the Tribunal’'s Guide to Practice and
Procedure. | direct the Registrar to note on the records of inquiry for Wai 2374 and
Wai 2378 that exhibit SK-B to the affidavit of Ms Kalmakoff filed 27 July 2012 is a
confidential document.

Crown counsel also makes a number of arguments in relation to exhibit SK-C.
However, as Mr Stone has not applied for restrictions in relation to that document, |
need not address these.

| also note that the names of those on whose behalf legal aid has been sought have
not been redacted from the invoices included in exhibit SK-A to Ms Kalmakoff's
affidavit. Information of this nature is not required by the Tribunal and parties are
advised to redact personal details in any further documentation.

Further claimant submissions and evidence

9. As directed Ms Janet Mason, counsel for the Wai 2374 claimants, filed submissions

10.

in reply to the Crown’s further response on 3 August 2012 (Wai 2374, #3.1.16).
These were accompanied by a further affidavit of Michelle Marino (Wai 2374, #A10).
A further affidavit of Mr Haami Piripi was filed on 10 August 2012 (Wai 2374, #A11).

On 6 August 2012, Mr Stone sought leave to file a second affidavit of Diane Holloway
in response to the affidavits of Sarah Kalmakoff (Wai 2374, #A9 and Wai 2378, #Ab)
and Michelle McCreadie (Wai 2374, #A8 and Wai 2378, #A4) filed by the Crown on
27 July 2012 in response to the Wai 2374 and Wai 2378 applications for urgent
hearing (Wai 2378, #3.1.4). The leave sought is granted. The Registrar is directed to
add the second affidavit of Diane Holloway filed on 6 August 2012 to the Wai 2374
and Wai 2378 records of inquiry.

Further Crown evidence

11.

12.

In my previous memorandum-directions | directed counsel for the Crown and
interested parties to provide any further response to the application for an urgent
hearing made by the Wai 2378 claimants by 10 August 2012 (Wai 2374, #2.5.4 and
Wai 2378, #2.5.1).

On 10 August 2012 the Crown filed an affidavit of Peter Galvin and a further affidavit
of Sarah Kalmakoff. Mr Galvin’s affidavit relates to the 3 August 2012 affidavit of
Michelle Marino (Wai 2374, #A10). Ms Kalmakoff's affidavit responds to both the Wai
2378 statement of claim (Wai 2378, #1.1.1), and the memorandum of Ms Mason filed
on 3 August 2012 in reply to the Crown’s response to the Wai 2374 application (Wali
2374, #3.1.16).



13. Ms Mason has subsequently filed memoranda objecting to the placing of the Galvin
affidavit and the further Kalmakoff affidavit on the Wai 2374 and Wai 2378 records of
inquiry (Wai 2374, #3.1.19 and Wai 2378, 3.1.7; Wai 2374, #3.1.21 and Wai 2378,
#3.1.9; Wai 2374, #3.1.23 and Wai 2378, #3.1.11). Crown counsel have also filed
memoranda seeking leave to file the affidavits and outlining the reasons as to why
the affidavits should be placed on the records of inquiry for Wai 2374 and Wai 2378
(Wai 2374, 3.1.20 and Wai 2378, #3.1.8; Wai 2374, #3.1.24 and Wai 2378, #3.1.12).

14.As the Wai 2374 and Wai 2378 applications for urgent inquiry are still in the
interlocutory stage, evidence may continue to be filed provided that the Tribunal
grants leave. It is preferable that all relevant evidence is filed during this period. |
direct the Registrar to place the affidavit of Peter Galvin on the Wai 2374 record of
inquiry and the further affidavit of Sarah Kalmakoff on the Wai 2374 and Wai 2378
records of inquiry.

Response from claimant counsel

15. As a matter of natural justice, Ms Mason and Mr Stone must be given an opportunity
to respond to the further evidence filed by the Crown. | would also like to provide Mr
Stone with an opportunity to respond to the Crown’s initial reply to the Wai 2378
application filed on 27 July 2012 (Wai 2374, #3.1.15 and Wai 2378, #3.1.3)

16. Mr Stone is therefore directed to provide any response to the Crown’s reply to the
Wai 2378 application (Wai 2374, #3.1.15 and Wai 2378, #3.1.3) and the additional
evidence filed by Crown counsel on 10 August 2012 no later than midday, Friday 14
September 2012.

17. Ms Mason is also directed to file any further response to the additional evidence filed
by Crown counsel on 10 August 2012 no later than midday, Friday 14 September
2012.

Request from the New Zealand Maori Council

18.0On 20 August 2012, the Tribunal received a letter from Ms Karen Waterreus, Interim
Secretary of the New Zealand Maori Council (NZMC) (Wai 2374, #3.1.25). The letter
expresses concern regarding the name of the Wai 2374 claim and requests that the
claim be known as the Legal Aid Claim to avoid any confusion about the involvement
of the NZMC.

19. Counsel for the NZMC has previously filed a similar request (Wai 2374, #3.1.8). This
request was opposed by counsel for the Wai 2374 claimants (Wai 2374, #3.1.9).

20. The Wai 2374 claim was named ‘the Latimer and Piripi Claim’ in accordance with a
request from the claimants. The name reflects the involvement of Sir Graham Latimer
and Mr Haami Piripi in Wai 2374 as named claimants. There is no mention of the
NZMC in the claim name which may suggest involvement in the claim by the NZMC.
The Tribunal therefore declines to grant the request of the NZMC.

Teleconference
21.In my memorandum-directions of 31 July 2012 | indicated that | would look to hold a

teleconference to determine the next steps in relation to both the Wai 2374 and Wai
2378 applications for urgent hearings.



22. A teleconference will be convened at 11am, Tuesday 25 September 2012, to
discuss procedural matters and to determine how to proceed in relation to the Wai
2374 and Wai 2378 urgency applications. Tribunal staff will make contact with parties
to confirm contact details.

23.1 regret that there is some delay in being able to hold the teleconference, but
availability of counsel and the very heavy workload currently faced by the Tribunal
mean an earlier date is not possible. Although the Wai 2374 claimant counsel has
requested an in-person judicial conference | consider that such a judicial conference
would be premature at this stage. | am aware that various parties have indicated an
interest in these proceedings and | wish to establish, prior to any in-person judicial
conference what, if any, part such parties might play.

The Registrar is directed to distribute a copy of this direction to counsel for the claimants,
Crown counsel, and all those on the distribution list for:

e Wai 2374, the Latimer and Piripi Claim; and

e Wai 2378, the Legal Aid (Holloway, Mack and Mahara) Claim.

DATED at Hamilton this 31* day of August 2012

P

Judge S Te A Milroy
Deputy Chairperson
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