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Summary

Dr Paul Husbands has worked at the Waitangi Tribunal since May 2009. He has a PhD in
history from Duke University and an MA with First Class Honours (also in history) from the
University of Auckland. In addition to the Native Land Court within Te Rohe Potae, he has
undertaken research for the Waitangi Tribunal on the alienation of Maori land in South
Auckland, and the Rangitikei-Manawatu Purchase and its aftermath in the Porirua ki

Manawatii Inquiry District.

Dr James Stuart Mitchell is a Senior Research Analyst/ Inquiry Facilitator at the Waitangi
Tribunal where he has worked since 2002. James has previously prepared reports on the
Native Land Court and the alienation of Maori land for the Wairarapa ki Tararua, National
Park and Whanganui district inquiries. With Tutahanga Douglas and Craig Innes, he is also
co-author of the report ‘Alienation of Maori land within Te Rohe Potae inquiry district 1840-
2010: A quantitative study’ for this inquiry (Wai 898 #A21). James holds a PhD in New
Zealand History from the University of Otago.

This summary provides an overview of the main report which was completed in November
2011. The conclusions of our main report addressed the set of research questions set-out in
the report’s commission. In a separate document, completed in November 2012, we address

the inquiry’s statement of issue questions insofar as they relate to our earlier research.

The main report is a study of the Native Land Court, the Crown and te Rohe Potae Maori
between 1866 and 1907. Restricted to the margins of the inquiry district until the 1880s, the
Court entered the core area in 1886 when — following the application of the iwi leaders of te
Rohe Potae — it opened in Otorohanga to hear their claim to ownership of the massive ‘Aotea-
Rohe Potae block’. In the two decades thahfgwiﬁtﬁ Native Land Court became a major
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and ongoing presence in the lives of the hapt and iwi of te Rohe Potae. The Court presided

over the subdivision of their lands, individualised title, and enabled and legally validated the

Crown’s purchase of Maori land.

The report explores five broad and overlapping areas of inquiry.

a)

b)

d)

The Native Land Court and tribal political authority or rangatiratanga. Why did tribal
leaders decide to file an application for the Court to determine title to their lands?
How did they attempt to control its operation and mitigate its worst consequences
once the Native Land Court was established within te Rohe Potae? What was the
impact of the Native Land Court and its process of title transformation upon tribal

authority?

The costs that were imposed upon te Rohe Potaec Maori as a result of their engagement
with the Court. These costs were both ‘direct’ including court fees, and — most
significantly — survey charges, and ‘indirect’ involving such things as disruption to
cultivations and the impact upon the health of those who were obliged to attend the
Court.

The operation of the Native Land Court process within te Rohe Potae. How, for
example, did the Court deal with cases of multiple, overlapping or contested rights to
particular areas of land? How were cases notified and what allowance was made for
those who failed to appear before the Court? What were the respective roles and
qualifications of the European judge and ‘Native’ assessor? Did the Crown provide

an adequate framework for those who wished to appeal the Court’s decisions?

The intersection between the Native Land Court, Native land legislation and Crown
land purchasing. How the Crown used the Court to enable, expedite and validate its
purchasing of Maori owned land within te Rohe Potae. In particular, how the new
titles issued by the Court allowed the Crown’s land purchase officers to target
individual owners of geographically undefined shares or interests rather than dealing
with communities as a whole. The report also examines the effectiveness of statutory

safeguards put in place by the Crown to protect Maori land such as restrictions upon

2



Summary of ‘The Native Land Court, Land Titles and Crown Land Purchasing in the Rohe Potae District, 1866-
1907, Dr Paul Husbands and Dr James Mitchell, Wai 898 #A79.

the purchase of land that had been vested in minors or declared by the Court to be

inalienable.

e) The impact of the Native Land Court process and land transactions upon hapa and
iwi. How useful were the titles bestowed upon Maori by the Court? Did they enable
te Rohe Potae Maori to develop and derive benefit from their land or did they make

that land ‘easier to sell than retain or utilise?’

6. The narrative and findings of our report are organised into seven chapters.

Chapter One:  The Native Land Court Applications for the Rohe Potae Block: 1883-1886

7. In this chapter we examine how and why the Native Land Court first came to sit in relation to
the Rohe Potae block in 1886. We set out to explain why the leaders of the ‘five tribes” —
Ngati Maniapoto, Ngati Raukawa, Ngati Hikairo, Whanganui and Ngati Tuwharetoa — took

the momentous decision to place their lands before the Court.

8. The ‘Five Tribes’ application to the Native Land Court in 1886, for an ‘investigation of title’
to their Rohe Potae lands, had its origins in an earlier application to the Court from many of
the same tribal leaders for a hearing of the Rohe Potae block in December 1883. This chapter
begins by considering this 1883 application. It briefly describes the negotiations between
tribal leaders and representatives of the Crown which preceded the 1883 application and
considers each party’s aspirations and expectations of the Court’s role. It then examines the
pressures created by applications to land blocks around the fringes of the district which had
been filed prior to December 1883 within the area covered by the application. The second
section of the chapter examines the period between the filing of the 1883 and 1886
applications in an effort to explain why the 1883 application did not lead immediately to a
hearing and why representatives of the five tribes filed the April 1886 application which

finally precipitated the arrival of the Court within te Rohe Potae.

9. Maori of the Rohe Potae alliance had expressed deep suspicions of the Native Land Court

process of title determination before the filing of the 1883 application. At the same time,
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Maori recognised an increasing need for official Crown recognition of their land ownership.
Throughout the period examined in this chapter, tribal leaders articulated a position that they
were not willing to place their lands before the Native Land Court for title determination so
long as the Court remained in its existing form. What they wanted instead was Maori control
over the process of title determination. To this end, before 1886, they exerted what pressure
they could for this power to be granted through an expansion of the powers of the existing
Native Committee system. This core demand for tribal control was not met and the decision
to file the Court application which eventually led to the hearing in 1886, was a product of a

combination of different pressures.

The decision of iwi leaders to take their land before the Court was a measured one. At the
same time it was a somewhat reluctant and qualified decision. The applicants were aware of
the harmful effects that the Court had had in surrounding districts and their application came
at the end of prolonged attempts to negotiate with government for reforms of the Court. The
main factors relating to the Court which led to the application included:

a) The filing of applications from other tribes, and from some groups from within the
Rohe Potae iwi, to the Court for investigation of title to lands had begun around the
edges of the Rohe Potae district in the year before the 1883 Rohe Potae block
application. The smaller applications eventually spread into the core area of what
would become the Rohe Potae block. This growing pressure probably led Rohe Potae
tribal leaders to the conclusion that it would be better to file a large application over
which they had ownership than to be cast in the role of respondent and counter
claimant to a burgeoning number of smaller applications. These applications
continued despite the attempt through the application of 1883 to define an area where
tribal authority would be maintained. The threat posed by other applications was
underlined in the weeks preceding their 1886 application by the apparent loss of
Maniapoto and Raukawa tribal title to land in Maraeroa, Hurakia and Pouakani as a

result of the Tauponuiatia block hearing.

b) The Kawhia Committee, because of the weakness of its statutory powers, had failed to

provide a viable alternative to the Land Court in the district from 1884.
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C) Finally and probably to a lesser extent, there was a developing relationship of trust
between iwi leaders and Native Minister Ballance who had provided assurances that
he would reform the Native land laws. In April 1886, Ballance’s Native Land
Disposition Bill was still under discussion and while it did not offer Rohe Potae Maori
the degree of tribal control over their lands which they hoped for, it must have
appeared to Maori to be a step in the right direction. Ballance’s willingness to consult
and the small concessions he made around the banning of lawyers and the
appointment of a Maori speaking judge may also have created the impression that he
was a man who would at least listen to Maori and continue to reform the Court in

ways which were responsive to Maori wishes.

In this context, the application of 22 April 1886 might be best seen less as an affirmation of
support for the institution of the Native Land Court than an attempt to avoid greater evils that

failure to file an application might bring.

Chapter Two:  1886: The Court at Otorohanga

12.

13.

Chapter Two examines the Native Land Court’s investigation of the ‘five tribes’’ claim to the
‘Aotea-Rohe Potae’ block. Beginning with its initial opening in Kihikihi at the end of June
1886, the chapter follows the Court to Otorohanga where the hearing of the Aotea-Rohe
Potae block began in earnest on 28 July. Drawing upon the minutes for this enormously
important event, the chapter outlines the cases set out by both the claimants and counter
claimants before detailing the judgment of the Court delivered on 20 October 1886. It
concludes by examining the process by which the lists of owners for the blocks awarded by
the Court were defined and authorised.

Hailed as a remarkable success by contemporary European observers, the Native Land
Court’s hearing of the Aotea-Rohe Potae Block at Otorohanga in 1886 has also been
generally praised by historians. Historians and contemporary observers alike contrast the
conduct of the Court at Otorohanga with earlier, much more chaotic sessions of the Native
Land Court in Cambridge and Kihikihi as well as other, more distant parts of the country.

The three-and-a-half month sitting at Otorohanga, we are told, was carried out in an
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atmosphere of general sobriety and good order both outside and within the Court. Fluent in
Te Reo Maori and apparently attentive to Maori sensitivities and concerns, Judge William
Gilbert Mair appears to have taken considerable pains to ensure that proceedings were not
rushed, that all present who wished to speak were heard, and that ample time was allowed for
agreements to be reached through negotiation outside of Court. The hearing of the evidence
itself consumed 56 hearing days and contained a vast quantity of detailed testimony including
whakapapa, information about sacred land marks, pa and kainga, food gathering places and
extensive detail about the various battles that had convulsed the region during the four
decades or so preceding 1840. Assessing and synthesising all of this often highly
contradictory evidence, the judgment of the Court received praise, not only for its clarity and

apparent fairness, but also for its supposed accordance with Maori ‘custom and usage.’

A triumph for colonial diplomacy and an apparent vindication of the Native Land Court
system, the 1886 Otorohanga hearing also provided a victory for the five tribes who had
brought their land before the Court. Although obliged to settle for a process which they
viewed with considerable suspicion, Ngati Maniapoto and their allies secured a humber of
concessions from the Government including the exclusion of Pakeha lawyers and agents from
the courtroom, the appointment of a judge who was capable in Te Reo Maori, and the
location of the hearing itself at a kainga of their choosing, rather than a European settlement
such as Cambridge or Kihikihi. In addition, the Government committed itself to not
commencing land purchase operations until title to the land had been investigated and

confirmed by the Court.

The claimants’ victory was not, however, achieved at the expense of the Government or the
Court but rather over their Waikato neighbours. Justice Mair’s ‘Rohe Potae judgment’
provided an almost complete vindication of the claimants’ case, confirming their ownership
to by far the greater part of the block. The claims of the Waikato ‘counter-claimants,” on the
other hand, were almost entirely rejected. Such an emphatic confirmation of the five tribes’
position fulfilled two of their goals for entering the Land Court process: it confirmed their
‘undisturbed ownership’ of the great bulk of the ‘Aotea-Rohe Paotae’ block while definitively
cutting Waikato out from almost all of it.
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The Waikato counter-claimants were the most obvious and immediate losers in an adversarial
court process that accentuated differences between contending parties while pushing them to
make extreme and absolute claims. They also claimed to have suffered disproportionately
from the hardship and disruption that a prolonged winter stay in a settlement with ‘scant
accommodation’ and limited food supplies entailed. With something like nine-tenths of those
who attended the Court obliged to live under canvas, conditions were considerably
exacerbated by several weeks of extreme weather conditions. Ultimately even harder hit
were those who refused to attend the Court. Native Land Court rules barred the judge from
considering evidence that had not been presented in Court, potentially prejudicing those who

had followed King Tawhiao’s call to boycott the Otorohanga investigation.

The fruits of the claimants’ victory, however, remained limited and uncertain due to the
failure of Native land legislation to make adequate allowance for a workable form of
collective title. Despite their clear and expressed preference for a title that vested ownership
within their respective hapt and iwi, tribal leaders were instead obliged to place their land
under the existing native land title system. According to this system, ownership was defined
not in terms of tribal or hapu structures, but by often long lists including every individual
with an acknowledged interest in the land in question. In the case of the ‘Rohe Potae Block’
the number of such individual owners exceeded 3000. In addition to being unwieldy in the
extreme, this form of individualised title threatened to undermine the authority of tribal

leaders while exposing the land to the possibility of uncontrolled alienation.

Chapter Three: The Subdivision of the Rohe Patae block: 1887 to 1890

18.

Having defined the ownership of the Aotea-Rohe Potae block as a whole, the Court then
embarked upon the task of subdividing it. Undertaken between 1888 and 1890 this initial
subdivision was regarded as necessary if local iwi and hapt were to receive specific title to
the land each of them owned, occupied and used. It was also seen as crucial to the colonial
Government, for whom subdivision meant the breaking down of the vast Aotea-Rohe Potae
block into clearly-defined portions that might then be readily purchased. After a succession
of false starts in 1887 caused by the refusal by Ngati Maniapoto and Raukawa leaders to

proceed until what they considered the Taupo Court’s errors in its awards of the Maraeroa
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and Hurakia blocks had been resolved, the division of the Aotea-Rohe Potae block began in
earnest in March of 1888. Between then and the end of 1889, and then on through the second
half of 1890, the Court devoted itself fully to the massive task of dividing the land between

its various iwi and hapi.

As they had done both prior to the opening of the Court in Otorohanga, and throughout the
initial investigation of their lands in 1886, the iwi and hapt leaders who chose to engage with
the Court did their best to maintain as much control as they could over its process. They did
so primarily by wherever possible arranging the boundaries and ownership of particular
pieces of land before they were brought before the Court. In so doing, local leaders not only
maintained some control over the division and allocation of their land but also greatly
facilitated the work of the Court. Indeed, it is difficult to imagine how the Court in
Otorohanga could have come even close to completing the task before it without the

cooperation, organisation and expertise of local leaders.

The Native Land Court in te Rohe Potae appears to have worked best when it did the least:
when the local hapa and iwi themselves, who knew the land intimately, were able to take
charge of the often complicated and highly sensitive task of dividing the land. Necessarily
requiring consensus amongst all parties with an interest in the land, such ‘amicable
agreements’ were the fruit of negotiations and hui outside the Court that could stretch over
days or even weeks. Their successful conclusion invariably required considerable
compromise and give and take, with the principal owners often agreeing to give up portions
of their land to accommodate the claims and requirements of other groups.

Ultimate power, however, remained with the Court. Despite being actively encouraged to do
so by the Judge, iwi and hapi efforts to ‘manage’ the process of subdivision through
‘amicable agreement’ were only partially successful. With no independent legal mandate of
their own, hapti and iwi leaders relied entirely on negotiation and consensus to achieve their
goal of ‘arranging’ the land amongst themselves. When negotiations broke down or a party

refused to agree it was the Court, not the local people, who ultimately decided the issue.

Once brought into Court, cases could take days, weeks, or even months. Charged with the

almost impossible task of resolving multiple, fluid and often overlapping and contested
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claims into single, discretely defined blocks, the Court often struggled to come to a decision,
overwhelmed by enormous quantities of ‘conflicting” and apparently ‘contradictory’
evidence. Despite referring to evidence from previous cases, calling additional witnesses,
examining the disputed land itself, and relying upon the work and expertise of the ‘Native’
assessor, the Court lacked the local knowledge to adequately resolve disputes that invariably
turned on specific details of whakapapa or local history and geography. In such cases, the
judgments of the Court and the awards made almost necessarily took on an approximate and

somewhat arbitrary character.

The very real potential for injustice in the decisions of the Court was further exacerbated by a
process for the rehearing of cases that existed more in theory than in practice. Of 34
applications for rehearing filed in response to judgments of the Court between December
1888 and September 1891, only two were ultimately successful and only one was actually

reheard.

In coming to a decision the European judge was assisted by a ‘native assessor.” The role of
the assessor was to sit with the judge and to assist him in interpreting Tikanga Maori.
Between 1886 and 1889 the assessor at the Otorohanga Court was Paratene Ngata (the father
of Apirana), in 1890 it was Nikorima Poutotara. Judge Mair appears to have placed a good
deal of reliance on both of the assessors he worked with during this period. Their work
included cross examining witnesses, testing the veracity of witnesses’ statements against
prior testimony, mediating between parties, inspecting contested boundaries, input into the
Court’s decisions and writing these decisions in Te Reo Maori. Despite playing a significant
role in the Court’s work during these years, the influence of the assessors was limited by the
fact that they were outsiders to the district, working within a Pakeha court system that
prescribed their role. Paratene Ngata’s later writing about his work clearly demonstrates that
even in the most productive of relationships recorded between an assessor and a judge,

Ngata’s lesser status and pay eventually led him to resign.

If the Court — despite the judge and assessors’ apparent best efforts — struggled during these
years in its role of adjudicating cases between competing groups of Maori, it also failed to
fully satisfy the demands of government officials. As reported by George T. Wilkinson, the

Crown’s land purchase officer in the region, the Court frustrated the colonial Government’s
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ambitions for rapid and efficient land acquisition by acceding to the creation of extensive
blocks with large numbers of owners while also allowing the subsequent subdivision of land
that had already been surveyed and would otherwise have been available for purchase. Most
seriously of all from the colonial Government’s perspective, the Court neglected to properly
define the relative shares of each individual owner in every block, thereby creating a major
risk to the Crown’s land purchasing operations, rendering the acquisition of Maori land slow
and risky. In so doing the Otorohanga Court — in the opinion of the Crown Land Purchase
Officer at least — had failed in its most fundamental purpose, ‘namely, to exchange the Native

title to that of one from the Crown, in order to facilitate the settlement of the country.’*

Chapter Four: ‘To facilitate the settlement of the Country’: The Native Land Court and
Crown Land Purchasing, 1891-1907

26. In January 1891, when the new Liberal Government took power in Wellington, the tribal and
hapt leaders of te Rohe Patae still retained not only almost complete ownership of their
ancestral lands but also appeared to have maintained a degree of control over the process
whereby land was taken through the Native Land Court and eventually made available for
sale. Slightly more than ten years later, at the end of 1901, the situation was very different.
A decade of aggressive Crown land purchasing operations within the boundaries of the
original Aotea-Rohe Paotae block had resulted in the alienation of more than 600,000 acres of
Maori land.? Constituting almost one-third of the entire inquiry district, this massive surge of
land acquisition was concentrated almost exclusively in the northern and western portions of
the 1886 block where the Court’s work of subdivision was most advanced. This included the
bulk of the region’s richest and most fertile lands, including Te Kopua and Pirongia West
blocks of which almost two-thirds were purchased by 1900, and Otorohanga, Orahiri and
Kinohaku East where between one-third and 40 percent of their total area had been acquired
by the Crown by the close of 1901.

1 G. T. Wilkinson to the Under Secretary, Native Dept, 26 March 1891, MA 13/78, p 385

? Tutahanga Douglas, Craig Innes, James Mitchell, ¢ Alienation of Maori land within Te Rohe Potae inquiry
district 1840-2010: A quantitative study,” Unpublished Report for the Waitangi Tribunal, September 2010,
Wai 898, #A21, p 131
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Chapter Four examines the crucial part that the Native Land Court played in the massive and
rapid transfer of land from the hapta and iwi of te Rohe Potae to the Crown in the years after
1891. Predicated upon the purchase of individually-owned ‘undivided interests’ or shares in
particular blocks, the Liberal Government’s campaign of land purchasing in te Rohe Potae
was both facilitated and validated by the Native Land Court in Otorohanga. In addition to
continuing its work of subdivision, especially in the as yet undefined eastern expanses of
Rangitoto and Rangitoto Twhua blocks, from 1892 the Court greatly assisted the work of the
Land Purchase Officer by defining the relative shares of each owner in every block. In fixing
the extent of every ‘individual interest,” the Court made it possible for the Government to
purchase such shares without risk and without any need to consult the owners of the block in

question as a community.

The Court also indirectly aided the Crown’s land purchasing project by providing the
mechanism by which the Government and private surveyors might lay formal claim upon
Maori landowners for the often considerable costs of survey. ‘Survey charging orders’ and
‘survey liens’ imposed by the Court on Maori land placed a heavy burden upon local owners

and could often only be retired through the alienation of significant quantities of land.

At the same time as it cleared the way for Crown purchase, the Court sitting in Otorohanga
and elsewhere in the district also served as the mechanism by which those purchases were
defined and validated. Individual ‘undivided’ shares purchased by the land purchase officer
in a particular block were brought before the Court where they were aggregated together and
the Crown’s interest (if it was less than 100 percent) ‘defined’ and ‘cut out.” Unless the
Government had succeeded in purchasing every single share, this required, by definition, the
further division and survey of the land in question. Under the Native Land Court Act 1886
Amendment Act 1888 and its successors, the Crown had the right to initiate court
proceedings to have any interests it had acquired in the land awarded to it.> Between 1891
and 1901, George Wilkinson brought literally hundreds of applications for the ‘definition’ of

the Crown’s interests in a particular block.

¥ Native Land Court Act 1886 Amendment Act 1888, s. 7. This power was continued under the Native Land
Court Act 1894 s.78. Section 77 of the same Act gave Crown business before the court precedence
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From 1892 through to the end of the century and beyond, the Native Land Court in
Otorohanga played a crucial role in both facilitating and validating the Crown’s wholesale
purchase of Maori-owned land in te Rohe Potae. In the process, it contributed to the
systematic undermining of chiefly authority as ownership of Maori land — and the power of
alienation — was transferred from the community to individual owners. In Kinohaku East 1
(Ototoika), for example, the Crown’s Land Purchase Officer was able to purchase a minority
of individual interests and have the land defined and cut out by the Native Land Court despite
the expressed opposition of a community’s principal figures to any form of alienation or
partition of their ancestral land, and the clear unwillingness of an overwhelming majority of

owners to part with their shares.

Elsewhere throughout te Rohe Potae, this pattern of individual interests trumping communal
or chiefly rights was repeated again and again. While in Ototoika no more than one-eighth of
shares in the block were initially alienated, in other parts of the region the proportion was
much higher, with the Court awarding the Crown two-thirds or more of many blocks.
Pressure on local Maori communities was exacerbated by the Land Purchase Officer’s
insistence on returning to land in which he had already purchased, targeting the ‘residual
areas’ that had been left to the non-selling share holders after the Crown’s initial interest had
been defined and cut out. In time the shares acquired by the Government in these blocks too

were brought before the Court and subdivided out.

Chapter Five: The Otorohanga Court in the Liberal Era, 1892-1907.

32.

Part One: The Costs of Engagement

Between 1892 and 1907, the Native Land Court sat for an average of five months each year
within te Rohe Potae. Engagement with the Native Land Court in such an intensive and
sustained manner carried significant costs for the hapi, iwi and whanau of the inquiry district.
Chapter Five of this report catalogues both the extent of the Court’s activity within the Aotea-
Rohe Patae subdivisions during this period and the costs that this activity imposed upon local

Maori.
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Measured both in terms of the days it sat and the business it conducted, the Native Land
Court was a major presence in te Rohe Potac between 1892 and 1907. Whether it was
through the investigation of title to the land upon which they lived or held an ancestral
connection, the passing of ownership lists or the definition of interests in that land, the
authorisation of a partition, the granting of a succession order, the issuing of a survey lien or
the cutting out of interests purchased by the Crown, the activity of the Court must have
impinged upon just about every Maori inhabitant of the region.

All but unavoidable if a community or individual hoped to maintain the control and use of
their lands, engagement with the Native Land Court process imposed significant costs upon
the people of te Rohe Potae. Although perhaps ‘the least of the court-related expenses for
Maori communities,” court fees, charged for every day a case was before the Court and every
order issued, could quickly accumulate.* Most obvious in long and highly-contested cases
that extended over several days or weeks, the cumulative impact of court fees is also evident
when one follows the passage of the same piece of land through the Court over a number of
years. Such was certainly the case for the owners of Pirongia West who, between March
1892 and the turn of the century, were obliged to pay a minimum of £75 3s in Court fees for

the progressive partition of their land.

Maori participants also had to bear the expense of travelling to court and accommodating
themselves while they waited for their business to be dealt with. The Otorohanga Court
minute books contain numerous references to the inconvenience and hardship incurred by
groups and individuals who had been obliged to travel and then wait upon the Court. Such
burdens were, however, reduced somewhat by the Court’s readiness to hold sittings in
locations that were more convenient to those with business before it. In addition to its usual
base of Otorohanga, the Court during these years also held hearings at Kawhia, Te Kuiti,
Taumarunui and Kihikihi.

Although detailed figures are unavailable, the costs associated with attending court and
participating in its process were substantial. The owners of the Taraunui block in Rangitoto
Tahua, for example, put the expenses they had incurred in taking their land through the Court

* Waitangi Tribunal, He Maunga Rongo, v. 2, p 508

13



37.

38.

39.

40.

Summary of ‘The Native Land Court, Land Titles and Crown Land Purchasing in the Rohe Potae District, 1866-
1907, Dr Paul Husbands and Dr James Mitchell, Wai 898 #A79.

at £129 10s. In a society that was still relatively cash poor, the requirement to pay such sums
could be a source of considerable strain and hardship. Further expenses may also have been
incurred as a result of disruptions to local crop cultivation as the sittings of the Court in te

Rohe Potae regularly impinged on planting and harvesting seasons.

The most substantial charges placed upon te Rohe Potae Maori, as a result of their
engagement with the Native Land Court, came from the survey of their lands. Although
varying according to the nature of the terrain and the size and number of subdivisions, the
cost of surveying particular blocks was often substantial. William Cussen’s survey of
Marokopa and the subdivisions of Kinohaku West, for example, resulted in £2890 of survey
charges being levied by the Court upon the land’s Maori owners. More substantial still were
the combined survey charges for the subdivision of Rangitoto Tahua which came to a total of
at least £6132 (or £6789 when the charge for the block’s original western boundary was
included).

Even in relatively gentle terrain, survey charges could still be burdensome, due to the large
number of partitions that had to be marked out. In the ‘minutely subdivided’ Kinohaku East
block, for example, a total of 63 court orders made between 1895 and 1902 levied just under
£2,100 in survey charges upon the various owners of that block. In Kinohaku East 2 alone,

the sum ordered by the Court came to at least £1038.

Altogether, between August 1892 and the end of 1907 more than £22,000 of survey charging
orders were imposed by the Native Land Court upon land within the boundaries of the
original Aotea-Rohe Patae block. Including the £1333 levied by the Court in March 1898 for
the partition of the Mokau Mohakatino 1 block and the £378 worth of survey liens registered
against Wharepihunga block, the sum total of survey charges levied upon the te Rohe Potae
inquiry district as a whole during this period (excluding extension areas) amounted to at least
£23,728.

The burden laid upon the Maori landowners of te Rohe Potae through the Court’s exaction of
survey charges was exacerbated by the charging of interest upon unpaid survey liens. As a
result, Maori sometimes found themselves paying substantially more for the survey of their

land than they had initially been charged. In Rangitoto Tahua, the interest accrued on the
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survey liens for particular subdivisions occasionally added more than 20 percent to the
original charge by the time the debt was finally paid-off. In parts of Pirongia West and
Kinohaku East interest on unpaid survey liens constituted an even larger proportion of the

final sum paid.

Despite a few successful efforts to pay off the liens on a particular block with cash, paying
survey charges through normal economic activities appears to have been generally beyond
the capacity of Maori communities. As a result, most of the survey charges imposed by the
Court in te Rohe Paotae had to be paid off in land. Payment of survey debts with land took
two forms. A particular block might be specifically defined and cut out to cover the costs of
surveying other pieces of land. Such ‘sale’ blocks were used to pay for the survey of the
Kopua 1 and Hauturu blocks as well as much of Rangitoto Tahua. In Rangitoto Tahua alone,
an estimated 34,430 acres of land was alienated to the Government under section 10 of the
Native Land Laws Amendment Act 1896. Designed to regulate what had previously been
organised and executed by the Maori owners themselves, section 10 placed the creation and
alienation of sale blocks under the combined administration and authority of the Native Land

Court, the Chief Surveyor and the Public Trustee.

In instances where communities had not selected a ‘sale’ block, land was taken directly from
the block for which the survey debt was due. The taking of land as payment for survey liens
was allowed for under section 65 of the Native Land Court Act 1894. Between July 1897 and
April 1901 an estimated 16,704 acres of often prime Maori-owned land was alienated this
way, usually from owners who had refused to sell their interests to the Government and who
would have otherwise not alienated their land. A further 6080 acres of land were claimed by
the Chief Surveyor in 1906 and 1907 as payment for outstanding survey liens. Altogether, at
least 22,784 acres of land was taken from 202 blocks in lieu of payment for survey charges
between the middle of 1897 and the end of 1907. Combined with the estimated 68,600 acres
alienated as ‘sale’ blocks, this leaves a grand total of more than 91,000 acres of Maori land

that had to be surrendered to the Crown to cover debts from survey charges.

The recorded proportion of a land block taken for survey costs ranged from a small
percentage up to occasionally more than 50 percent. In blocks from which land was taken in

lieu of survey costs the median proportion cut out and awarded to the Crown was 8.6 percent
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and the mean was 7.3 percent. In the Rangitoto Twhua sale blocks the proportion of land lost
in payment of survey costs — although impossible to calculate precisely — appears to have
been somewhat higher, averaging at a minimum between 12 and 15 percent.

Chapter Six: The Otorohanga Court in the Liberal Era, 1892-1907.

44,

45.

Part Two: Processes and Protections

This chapter focuses on the Otorohanga Court’s processes between 1892 and 1907. It begins
by investigating how Maori were officially notified of the Court’s business, and the manner
in which the institution treated those who failed to appear when their case was called. The
chapter then examines the connections shared between the Pakeha personnel of the Court and
officials of the Crown before examining the role played by the ‘Native’ assessor in this
period. It then considers the role of the Court, in encouraging agreement between Maori
groups with overlapping interests, and the degree to which the Court’s processes aggravated
or created conflicts. Chapter Six also probes the efficacy of statutory protections extended to
Maori who took their land through the Court. It explores to what extent, if at all, the
mechanisms of the Court ensured that Maori lands that had been vested in minors or declared
by their owners to be °‘inalienable’ or ‘restricted’ were sufficiently safeguarded from
alienation. Finally, the chapter considers the remedies made available to those within te Rohe
Potae who were unhappy with the Court’s decisions. It explores whether the system of
rehearings, appeals, and petitioning Parliament made available to Maori provided an effective
avenue to redress mistakes, errors and other alleged injustices where they occurred as a result
of the Court’s work.

Although not as outrageously biased and unfair as some scholars have suggested, the Native
Land Court process as it functioned in te Rohe Potae during these years was nevertheless
seriously flawed. The system of notification provided in the Kahiti offered Maori only a very
approximate guide as to when an application might actually be heard. The gazetting of
sometimes hundreds of applications for a single sitting made long delays unavoidable, with

cases being regularly carried over from one year to the next.
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Despite making considerable allowance for absences that it considered reasonable — either
through adjournments or the relocation of a case to a more convenient location — the Court
was much less accommodating towards those whose non-attendance it regarded as less
justified. Particularly poorly viewed were any absences that might have been considered to
be politically motivated. In such circumstances the Court often chose to press ahead with
business despite the absence of important interested parties. Such a policy benefited those
like Pepene Eketone, Hariwhenua Herangi, John Ormsby and land purchase officer George
Wilkinson who were regular attendees at Court while placing at a disadvantage groups and
individuals such as the non-selling owners of Te Karuotewhenua and Te Kauri 2 blocks who
were less consistently represented. Particularly vulnerable were those like Te Whata, Te Hihi
Te Toko and other so-called ‘Te Whitiites’ who refused to engage with the Court as a matter
of principle. With no alternative means of representation or recourse, such principled

objectors were left unprotected and exposed by the Court’s process.

Although a long way from simple co-conspirators in a Crown scheme to dispossess the iwi
and hapa of te Rohe Potae of their ancestral lands, the Pakeha personnel of the Otorohanga
Court nevertheless shared a good deal in common with the officials who administered and
executed the Government’s land purchasing programme in the region. They also from time
to time exchanged memoranda, telegraphs — and most significantly — inter-departmental
minutes. The impression that the Court in Otorohanga was not quite as distinct from the
Crown’s land purchasing apparatus as it might have been was accentuated by the occasional
secondment of Wilkinson (and his house) into the service of the Court. Despite these close
connections the Court did not always take the side of the land purchase officer in disputes
with Maori landowners. Indeed, in one famous case Judge Gudgeon openly and emphatically
criticised both the Survey and Land Purchase Departments for their behaviour surrounding

the purchase of the Waiaraia block in the southern part of the district.

The ‘Native’ assessor, his formal role diminished significantly by the Native Land Court Act
1894, appears to have played a limited and ultimately subordinate part in the Otorohanga
Court’s process during the years covered by this chapter. As recorded by the minute books,
the formal contribution of the assessor to the operation of the Court seems to have been
restricted largely to the posing of the occasional question to witnesses under cross-

examination. Certainly, there is little support for the notion propounded by some historians
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that he ‘played a central and often pivotal role in the Court’s operation.”® In the final
analysis, it was the colonial judge not the Maori assessor who remained the key figure in the

Court’s process.

As it had under Judge Mair, who was replaced in 1892, the Otorohanga Court continued to
encourage groups with claims on a piece of land to ‘arrange’ things amongst themselves
through ‘amicable’ agreements arrived at outside of Court. Towards this end it regularly
granted adjournments for further discussion in cases where a negotiated agreement appeared
possible, even occasionally allowing use of the courtroom for the purpose. As a result, a
good deal of the court’s business was settled by consensus without any need for a contested
hearing. However, when agreement proved impossible, matters still had to be fought out
within the Court’s English-style adversarial format. In the resulting, sometimes drawn-out
courtroom battles contending groups felt powerful pressures to highlight the singularity of
their own position, emphasising genealogies and narratives that supported their own claims
while dismissing or denigrating those of their opponents. As a consequence, old enmities

could be revived and intensified, and new divisions created.

Perhaps the greatest failure of the Court and its process came in its administration of
protections set in place to protect vulnerable individuals and specially designated pieces of
land. In both cases protections that had been set in place to restrict the alienation of certain
types of Maori-owned land were progressively relaxed or even nullified by a Liberal
Government intent on acquiring the maximum amount of land as quickly as possible. As a
result, minors’ interests that had been approached with some caution by the Government’s
land purchasing apparatus while the provisions of the Maori Real Estate Management Act
1888 remained in force, appear by the middle of the 1890s to have been treated like any other
shares targeted for acquisition. Likewise, land that had been declared by the Court to be
‘restricted” or ‘inalienable’ was by mid-decade being actively purchased by the Crown Land
Purchase Office despite the explicit opposition of the communities involved. As the Court
itself candidly admitted in 1899 with regards to the Crown’s acquisition of land within the
supposedly inalienable Marokopa block, its ‘imposing of restrictions’ upon the alienation of

particular pieces of land was ‘not to prevent the Crown from buying.’

® Young, ‘Nga Kooti Whenua,” p 185
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A final, crucial test of the fairness of the Native Land Court process, as experienced in te
Rohe Potae between 1892 and 1907, was its capacity to provide redress for those who had
been prejudiced by an order or decision of the Court that was incorrect or unjust. While
certainly offering more hope of redress than the system of rehearings it had been created to
replace, the Native Appellate Court nevertheless presented some significant barriers for those
who sought to reverse or modify a decision of the Native Land Court. Most significant were
the requirements that an appeal be filed within 30 days of the decision it was seeking to
overturn and that the appellants provide a deposit ‘as security for the costs of appeal.’
Despite these constraints, and the fact that the structure of the Native Appellate Court closely
resembled that of the Native Land Court itself (with two judges instead of one) some
decisions of the lower court were in fact successfully reversed on appeal. Whether these
judgments were any better founded than the original decisions they overturned remains,

however, open to question.

Petitioning Parliament provided a last recourse for those who had exhausted their single right
of appeal. Despite favourable recommendations from the Native Affairs Select Committee
and the creation in 1904 of a royal commission to look into some of their claims, the
overwhelming majority of petitions failed to secure the redress their authors were looking for.
As reflected in the treatment of the petitions concerning the Pokuru 3 burial place and
Pukuweka, Crown and Court officials alike proved extremely reluctant to overturn what they

considered to be settled decisions of the Native Land or Appellate Courts.

Chapter Seven: Effects of Native Land Titles and the Native Land Court on Hapa and Iwi

53.

54,

The final chapter of this report focuses on the product of the Native Land Court’s work in the
Rohe Potae district inquiry: Native land titles. To what extent did the land titles bestowed
upon te Rohe Potae Maori by the Native Land Court allow iwi and hapt to draw benefit from
their lands?

Prior to agreeing to take their lands to the Native Land Court in 1886 the leaders of the Rohe

Potae alliance had received assurances from Native Ministers Bryce and Ballance that the
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Crown would only seek to purchase a limited portion of their land and that the rest would
increase in value with the construction of the North Island Main Trunk railway line. The
Ministers had also promised that the land purchased from Maori would be ‘fairly bought and
a fair price paid’ after a ‘clear title had been obtained’. Judged against these assurances, the
titles and the legislation which came to govern te Rohe Potae lands over the following two

decades were to prove a source of frustration and disappointment for local Maori.

Crown pre-emption was one factor which impeded the ability of Maori landowners to benefit
from their Court-awarded, Crown-derived land titles. Successive legislation provided the
Crown with the sole right to purchase or lease almost all of the land within the Rohe Potae
district. This statutory monopoly encouraged sale to the Crown by preventing or at least
severely restricting Maori once they possessed a Crown-derived title from leasing their lands
as an alternative to selling it to the Crown. Crown pre-emption also depressed the prices that
those Maori title-holders who did sell their land received. Despite repeated protests from
hapti and iwi leaders, including widely-supported court boycotts and petitions, the
Government maintained and even extended its pre-emptive right over Maori lands. As a
result, there is little doubt that it was the Government rather than Maori landowners who

benefitted most from the new titles issued by the Court.

A slow and cumbersome system of land title awards, and clumsy and inaccurate surveys
could also frustrate the efforts of te Rohe Potac Maori to make use of their Court-awarded
land titles. Crown officials and Maori landowners both complained about survey work that
failed to follow the orders of the Court. Although they might be acknowledged by the Crown
and sometimes eventually corrected, faulty surveys were a source of considerable trouble and
uncertainty for Maori. On a few occasions at least — including most notoriously with regards
to the Umukaimata and Waiaraia blocks — survey errors appear to have resulted in significant

permanent land loss for Maori landowners.

Even when correctly surveyed, Crown-titled land awarded by the Native Land Court proved
difficult for te Rohe Potae Maori landowners to use and develop. Individualised Maori land
titles made it both easier for the Government to purchase land and harder for landowners to
manage and develop that land effectively. Legislative provisions for corporate management

of Maori land held the potential to mitigate this flaw in the titles and improve the prospect of
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hapt and iwi developing their lands. The first two major pieces of legislation to provide
corporate titles, however, proved ineffective. The Native Land Administration Act 1886,
aside from any inherent flaws, was not available to owners of the many Aotea-Rohe Potae
block subdivisions because it was repealed in 1888, before they had been granted the land
titles which would have given them the opportunity to make use of it. Six years after the
1886 Act’s repeal, the Native Land Court Act 1894 offered Maori a new form of corporate
management. As outlined by the Act, however, the new title seriously circumscribed the
autonomy of Maori owners by placing their land under the jurisdiction of various Crown
agencies including the Native Land Court and the Public Trustee. It also made no effective
provision for the raising of capital for land development. In Mangaora, the one block where
this structure was tried in the Rohe Potae, these problems frustrated the owners’ efforts to
lease their land. Elsewhere in the district Maori landowners made no use of the corporate
title. In 1900 the Maori Land Administration Act offered the possibility of a more effective
corporate management of land. We have left an in-depth exploration of this issue to the
separate twentieth-century lands report by Terry Hearn.®

Another possible way of overcoming the problem of how to effectively manage and use
blocks with large numbers of individual owners was to subdivide them into parcels with
progressively smaller numbers of owners. The partitioning of the Rohe Potae blocks was, as
Commissioners Stout and Ngata remarked in 1907, particularly intense with successive
rounds of partition and survey being undertaken to arrive at blocks with a potentially
manageable three to five owners. The degree to which such action rendered these blocks
effective economic units capable of development is unclear. What is certain is that the
expense for Maori in time and money necessary to reach this point would have been
substantial. Further aggravating matters for Maori land owners was the rule of the Court
governing intestate succession which threatened to rapidly erode any advantage gained
through the process of partition.

There can be little doubt that in bringing their land to the Native Land Court in 1886, te Rohe
Potae Maori had hoped to continue to control and develop it as the railway and settlers
arrived. However, by the start of the twentieth century, it is clear that the land that remained

® Terry Hearn, ‘Maori, land and the Crown in the Rohe Potae c1900 to ¢1935” , Crown Forestry Rental Trust,
2011, Wai 898 #AT73
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in Maori hands in the region was significantly underdeveloped in comparison with general,
European-owned land. For example, despite a rapid overall growth in pastoral farming in the
late nineteenth-century, at 1901 a mere 0.13 acres of Maori land per head of the Maori
population was sown with grass within the Kawhia and West Taupo counties compared with

16.45 acres per head for the population as a whole.

After a brief boom in the early 1890s, Maori sheep ownership within the inquiry district
collapsed, falling from more than 15,000 head in 1892 to less than 1500 in 1906. In the
meantime sheep ownership amongst Europeans increased from not much more than 2000 in
1892 to well over 32,000 in 1906. Nor had Maori landowners shown much sign of profiting
from the rapid expansion of dairying that swept the region in the opening decade of the
twentieth century. Despite the ‘hopeful’ example of the Te Kuiti Co-operative Dairy
Company which, according to the Stout-Ngata Commission in 1907 received two-thirds of its
butter fat production from Maori suppliers, Maori farmers appear to have played no more
than a peripheral role in the development of the dairy industry within te Rohe Potae. In so
much as local Maori benefited from the dairy boom at all, it appears to have been primarily as

labourers rather than as landowners.

In sum, by 1907 over one-third of Maori owned land within the Aotea-Rohe Pa&tae block had
been alienated. Land titles had been transformed, but for little, if any, gain for the original
Maori owners of that land. Promises of Maori economic development had not eventuated.
The major beneficiaries of the transformation in land tenure carried out by the Native Land
Court within te Rohe Potae were not the hapt and iwi who had submitted their land to its
process but rather the Government, which purchased their land as individual interests without
any competition, and the European farmer-settlers, to whom the Government subsequently

sold the land it had so inexpensively acquired from Maori.
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