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Introduction

This document provides our responses to the statement of issues (SOI) questions for the
Tribunal’s Rohe Potae district inquiry as directed by the Tribunal (Wai 898, #2.5.129).
Because the SOI questions differ somewhat from the original set of research gquestions we
undertook to address in our report (Wai 898, #A79), there are some SOI questions which we
are able to answer more completely with reference to our report than others. We have
attempted to address all questions which relate to our report and where our report did not
specifically address a question raised in the SOI, we have provided whatever information
from our work that bears on the question. In places we have considered it most appropriate to
reproduce passages from our report, in others we have chosen to paraphrase or summarise

material. We have provided a summary of our report in another document.

A note on referencing

The page numbers in square brackets refer the reader to the relevant page or pages in our
original report. When a reference does not correspond directly to a particular page or pages

we provide a footnote.
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Part One: Rangatiratanga and Kawanatanga

4. Crown and Rohe Potae Agreements 1882-1885: Te Rohe Potae

Compact

4.6 In respect of the agreement reached between Rohe Potae Maori and the Crown on
16 March 1883:

(a) What was the content and the nature of the agreement reached between Rohe
Potae Maori and the Crown on 16 March 1883?

We substantially rely on the following secondary sources for our discussion on this
point: Cathy Marr’s report, ‘Te Rohe Potae Political Engagement 1864 — 1886 (Wai
898, #A78); and Donald Loveridge’s reports:

e ‘The Crown and the opening of the King Country, 1882 — 1885’ (Wai 898,
#A41);

e ““In accordance with the will of Parliament” The Crown, the four tribes and
the Aotea block, 1885 — 1899’ (Wai 898, #A68);

e ““The Sacred Pact’ and the King Country: A critique of and commentary on
the Smith and McLintock Reports’ (Wai 898, #A89); and

e ‘Comments on Part 2 of the Marr Report (# A78) ‘Te Rohe Potae political
engagement 1864 — 1886°” (Wai 898, #A90).

(e) What were the Crown and Rohe Potae Maori motives for negotiating the
agreement of 16 March 1883 to allow a government survey? What other

issues were raised at the meeting?

Again, we defer to Marr and Loveridge on this question.
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4.8

4.10

411

Was the 16 March 1883 agreement linked to the June 1883 petition, and, if so,

how?

We rely on Marr, Loveridge and the Tribunal’s Pouakani Report 1993 in discussing this
question and consider that Marr and Loveridge are best placed to give an authoritative

answer.

Was the Crown’s response to the June 1883 petition’s request for an inalienable

reserve adequate? In particular:

(a) Were the Native Land Laws Amendment Act 1883 and the Native
Committees Act 1883 adequate?

Our report describes the role of these legislative initiatives in the decision of Rohe
Potae Maori to file the 1883 application but do not attempt to assess their adequacy. We
note that the legislative changes went some way to alleviating the Rohe Potae leaders’
concerns about the Court without altogether removing them. Beyond their actual effect,
we consider that their importance should also be seen as part of a building trust between
the Rohe Potae leaders and the Native Minister John Bryce.[p. 40]

(b) Did the Crown mislead Rohe Potae Maori as to the management and control

of their lands?

A full answer to this question falls properly within the scope of the Marr and Loveridge

reports.

In relation to the Rohe Potae leaders’ application for an external boundary survey
in 1883:

(2) What were the Rohe Potae leaders intending?

While inconclusive, the evidence suggests that the primary objective of the Rohe Potae

leaders’ application was to effect a survey of their external boundaries with a view to
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preventing Native Land Court applications from others from intruding into the Rohe
Potae lands. Rewi Maniapoto later took issue with what he considered to be primarily a
survey application being represented by the Government as a full and unconditional

application for a Native Land Court investigation of title.[pp. 40-3]

(b) Could the law at the time deliver what they intended through such a survey?

There appears to have been no provision under the existing legislation for a government
survey of the land without it being linked to an application to the Native Land Court for
investigation of title. For this reason we conclude that the application submitted for
investigation of title in 1883 does not in itself mark a decision of the Rohe Potae
leadership to take their land through the Court.[p. 42]

(c) Did the Crown mislead Rohe Potae Maori as to what the survey might

achieve?

This was not a question that we specifically addressed as part of our evidence, and a
full answer should consider the detailed studies of Marr and Loveridge of what was
understood by each party in discussions which preceded the survey. Having said this,
the sources we considered suggest that the focus of the discussions with Bryce
preceding the application was on the survey rather than on a Native Land Court
investigation of title. Bryce and officials would have been aware that the Rohe Potae
leadership intended to continue to assert their authority over the Rohe Potae lands after
the application and that they intended that the application would prevent the Court
hearing other cases within the boundaries of the block. Bryce and officials would also
have been aware that a survey by itself or even an application for a court hearing, was
not always sufficient to prevent other Native Land Court applications from being heard,
and by 1886 other cases covering the land in question had been brought before the

Court.
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4.13

4.14

(d) Was undue pressure applied to obtain agreement to survey?

The Government wanted an agreement to survey. They were especially eager to
progress the exploration and survey of a route for the North Island Main Trunk Railway
through the Rohe PGotae which they saw as being in the national interest. It is also clear
that they used the combination of a Native Land Court system which recognised title-
investigation applications somewhat indiscriminately and the Government’s own ability
to delay the hearing of a number of smaller applications which covered parts of the
Rohe Paotae lands as a bargaining tool in convincing Rohe Potae leaders to file their
application in 1883. Bryce explicitly told them that if they did not file their application
he could no longer delay the hearing of those cases.[p. 58]

What undertakings did the Crown give as to how competing Native Land Court

applications could be managed?

Did the Crown properly represent its role in holding back applications?

Did the Crown hold back applications in its own interest?

Answer to0 4.12, 4.13 and 4.14.

There is some evidence that Native Minister John Bryce in negotiations with Rohe
Potae leaders over the exploration for the railway and the survey of their lands in 1883,
undertook to hold back some ‘minor claims’ before the Native Land Court to the lands
of the Rohe Potae tribes. As noted above, the Crown’s ability to allow these claims to
proceed was also used as an implicit threat to the Rohe Potae leaders if they failed to
file their own application. Holding back these applications was arguably both in the
interests of the Crown and of the Rohe Potae leadership. It offered the Crown the
possibility of negotiating the construction of the railway and an organised entry of the
Court and eventual settlement with the Rohe Potae leadership collectively. Because
prospective court hearings of a series of smaller applications would undermine overall

Rohe Potae leaders’ authority over land, the holding back of the ‘minor applications’ in
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4.15

4.16

favour of one over which the Rohe Potae leaders had control was also in the interests of

the tribal leaders.

Did the Crown actively promote the Tauponuiatia and Waimarino block

applications? If so, what were the Crown’s motives?

These questions are addressed in greater depth by other researchers, especially Marr
and Bruce Stirling’s report “Taupo-Kaingaroa 19th Century Overview”, (Wai 898,
#Ab53).

Why did Rohe Potae leaders’ allow the Native Land Court into the district?
To what extent did the Native Land Administration Act 1886, which provided for

block committees, address their concerns?

Te Rohe Potae tribal leaders expressed concerns about the individualised form of land
title that would be conferred by the Court and how this form of land titles could be
managed. The manageability of land titles created by the Court was, however, only one
of a raft of concerns that tribal leaders had expressed about the Court. Other concerns
included the provision in the Native land laws for individuals or small groups to initiate
hearings without a broader tribal mandate; lack of tribal agency in determining titles;
the role of lawyers and land sharks in court; a lack of Maori speaking judges; corrupt
officials; and inadequate provisions for rehearing.[pp. 64-73] Appearing before
Parliament’s Native Affairs Committee on the Bill in 1885, Wahanui presented
fundamental objections to the way in which the Native Land Court operated and to
aspects of the Bill. Between this date and the Bill’s passage into law, revisions made it
even less responsive to Maori communities. The Native Land Administration Act 1886
met only a small part of the Rohe Patae leaders’ concerns about the Court and the land
titles it conferred and acknowledged, as such the passage of the law does not in itself
appear to be a convincing explanation for the decision to take their lands to Court in
1886.
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There are a number of alternative reasons for the filing of the 1886 application which
are more convincing than the idea that the Native Land legislation had been reformed.
These are summarised at pp. 88-9 of our report and include:

(1) Pressure from other applications — including Waimarino and Tauponuiatia in
particular but also applications from Raukawa, Waikato iwi and from within
Maniapoto. This includes applications from individuals identified as Matakore.

(2) The risk of inaction as underlined by the loss of Maraeroa and Hurakia case in
March 1886.

(3) A realisation that the Native Committees lacked sufficient authority to represent
a viable alternative.

(4) A degree of trust in Native Minister Ballance, cemented through Ballance’s

personal undertakings regarding the judge and location of a prospective hearing.

Part Two: Te Whenua

1 What was the legislation and Crown policies regarding alienation or protection of
Rohe Potae Maori land? What were the objectives of the policy? What
mechanisms were available to protect Rohe Potae Maori land from alienation? To

what extent did the Crown or Rohe Potae Maori make use of these protections?

Restrictions on Alienation

In July 1886, when the Native Land Court opened in Otorohanga, the legislation in
force concerning restrictions upon the alienation of Maori land was the Native Land
Court Act 1880. According to section 36 of this Act it was:

the duty of the Court in every case to inquire into and, if it think fit, take
evidence as to the propriety of placing any restriction on the alienability of

the land or any part thereof.

! The Native Land Court Act, 1880, s 36.
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According to David Williams, section 36 of the 1880 Act was superseded by the Native
Land Court 1886 which ‘repealed Acts previously in force.” The 1886 Act (which
came into force on 1 October of that year) did not, however, ‘contain any provisions for

2 Despite this, the Otorohanga Court in

the imposition or removal of restrictions.’
making its orders in the wake of its Rohe Potae Judgment declared each of the blocks

created by that judgment (with the exception of Korakanui) to be ‘inalienable.’®

The Native Land Court Act 1886 Amendment Act 1888 empowered the Judge, when
making a title or partition order to declare any land or part of it inalienable if he
considered that any owner did not have sufficient land to sell. The Amendment Act
also enabled the Court to remove restrictions if all owners agreed to their removal and
the Court was satisfied that they had sufficient land elsewhere. In 1890, the Native
Land Laws Act Amendment Act replaced the obligation that all owners agree to a

removal of restrictions with a requirement that a simple majority consent.[p. 422]

In the first half of the 1890s legislation passed by the Liberal Government
systematically dismantled the statutory restrictions which previous administrations had
set in place to limit the alienation of Maori-owned land. The Native Land Purchases
Act 1892 empowered the Governor to declare void any ‘restrictions on alienation of
any Native land ... for the purposes of a sale to Her Majesty.” The Native Land Court
Act 1894 freed the hands of the Government still further, removing even the
requirement of a Governor’s decree before the Crown could begin purchasing land that
its Maori owners had declared restricted. Effectively declaring all restrictions null and

void as far as the Crown was concerned, section 76 proclaimed that:

Nothing in this Act contained shall limit or affect the power of the Crown to
purchase or acquire any estate, share, right, or interest in any land or Native
land, nor the power of any Native to cede, sell or transfer any such estate,

share, rights, or interest to the Crown.[p. 423]

2 David Williams, ‘Te Kooti Tango Whenua’: The Native Land Court, 1864-1909, (Wellington, Huia
Publishers), 1999, p. 279.
3 Otorohanga Minute Book, No 2, pp. 85,86, 92, 101, 106, 107.
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The Liberal Administration also made it much easier for restrictions upon alienation to
be lifted by Maori owners themselves. In 1893, the Native Land Purchase and
Acquisition Act permitted the owners of a majority of shares in a block to sell to the
Crown despite any restrictions on alienation. The Native Land Court Act of the
following year allowed for the removal of such restrictions with the ‘assent’ of no more
than ‘one-third in number at least of owners’ of the land in question. A seemingly
blatant attack on community control and majority rule, this provision appears to have
been designed to clear the way for the alienation of individual interests, even in cases

when more than half of the owners might have been opposed to such sales.[p. 423]

Protections for Minors

The rules governing the management and disposal of minor-owned land or shares of
land had been elaborated in a series of statutes beginning with the Maori Real Estate
Management Act 1867. Initially at least, the key statute for the te Rohe Potae inquiry
district had been the Maori Real Estate Management Act 1888. Under this legislation
shares in land allotted to minors were to be placed by the Court under the
administration of a trustee. In addition to being charged with appointing trustees when
shares owned by minors were initially defined, the Court was also empowered to

appoint new trustees, whenever the occasion demanded it.[p. 416]

The 1888 Act placed tight restrictions upon the sale of minors’ interests. Minors’
shares could only be sold or leased by a trustee with the endorsement of ‘a Judge of the
Supreme Court.” Money received from such transactions was paid, not directly to the
trustee who had made the sale, but rather ‘to the credit of an account to be opened for
the purpose by the Public Trustee.” Once deposited with the Public Trustee, the money
could only be ‘paid out’ with ‘the assent’ of a Native Land Court Judge.[p. 416]

Designed to restrict and control the alienation of minor-owned shares by their trustees,
the provisions of the Maori Real Estate Management Act 1888 appear to have worked
too well for the government’s liking. That was certainly the opinion of Government

Land Purchase Officer George Wilkinson, who in May 1891 addressed a letter to his
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superior complaining of the impediments the legislation was placing in the way of his

efforts to acquire minor-owned shares.[p. 416]

The Native Land Purchase Act 1892 removed the requirement that a trustee obtain a
Judge’s endorsement before alienating to the Crown minor-owned shares valued at £10
or less. If Wilkinson’s memorandum was correct this would have applied to a ‘great
many’ of the shares owned by minors in the ‘Rohepotae block.” Although still subject
to judicial oversight, the statute concerning the sale of shares worth more than £10 was
also relaxed, with authorisation henceforth being obtainable from a judge of the Native
Land Court rather than exclusively from a member of the Supreme Court as had been
the case under the 1888 Act. [p. 417]

The process by which small interests owned by minors might be alienated to the Crown
was further streamlined as a result of the Maori Real Estate Management Act 1888
Amendment Act 1893. This legislation removed the absolute obligation that proceeds
from the sale of minors’ interests be deposited with the Public Trustee. Henceforth,
‘any sum not exceeding ten pounds, being the total consideration for any estate or
interest,” could ‘with the consent of a Judge of the Native Land Court,” be paid directly

‘to a trustee without the intervention of the Public Trustee.’[p. 417]

The use of protections against alienation by Te Rohe Potae Maori

Prior to 1894 the Native Land Court placed restrictions upon the alienation of a number
of blocks within Te Rohe Potae. Amongst the blocks which Maori owners sought to
have declared inalienable were Parihoro, Kaingapipi, Marokopa, Te Kuiti, Pirongia
West and Whakairoiro. Also restricted from alienation were a number of subdivisions
within the Kawhia and Kinohaku East blocks including Kawhia A, B, H, K, M, N, O
and S and Kinohaku East 1 (Ototoika), 1A, 1C and 5 (Te Ngarara). Several portions of
the adjacent Kakepuku, Ouruwhero and Puketarata blocks were also declared
inalienable by the Court in 1894, including Kakepuku 8, and Puketarata 4D, 4F, 4G,
13B,and 19D, E, F, H and L.[p. 422]
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Following the passage of section 76 of the Native Land Court Act Maori landowners
were less inclined to seek what was in effect a protection on paper only. Despite the
limitations of a ‘restriction’ that failed to constrain the Crown as the sole legal
purchaser of Maori lands, a few groups of owners nevertheless did persist in having
their land declared ‘inalienable’ by the Court. Included in this number were the owners

of Pukeroa Hangatiki 2 and Te Kumi 4 and 10.

Crown purchasing and protections against alienation

The Crown’s land purchasing officers had initially approached the acquisition of
restricted land with a degree of caution. After 1890, however, and especially following
the passage of the Native Court Act 1894, the Crown became less constrained in its

attitude towards the purchase of individual interests in restricted land.[pp. 423-424]

In November 1892, Wilkinson completed the purchase of Whakairoiro 4 despite the
Court order for the original block declaring it to be ‘inalienable without Governor’s

consent except by lease for any term not exceeding 21 years’.[p. 424]

The Crown’s purchase in Whakairoiro block was followed by its acquisition of shares
in many of the other blocks that the Court had declared restricted or inalienable. On 27
June 1893 it purchased its first interest in the ‘restricted’ Te Kuiti block and on 14
January 1895 it acquired its first share of the ‘inalienable’ Puketarata 191. Interests in
other ‘restricted’ subdivisions of the original Puketarata block were also purchased by
the Crown, including Nos 4G (first interest purchased 12 March 1895), 5C (first share
acquired 22 September 1896), 19H (initial share purchased 15 October 1896), 4D (first
interest acquired 19 July 1896), and 2D5 and 2D6 (first shares purchased 12 November
1898 and 20 April 1897).[p. 424]

The first share in the supposedly ‘inalienable’ Te Ngarara block (Kinohaku East 5) was
acquired by Wilkinson for the Crown on 3 April 1896. Further interests were purchased
on 8 June 1896, 11 September 1897, 1 June 1898, 21 July 1898 and 9 and 19 December
1898. The slow progress of the Crown’s purchase of Te Ngarara suggests that the

majority of its 54 owners were still very much opposed to its alienation. By 22
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November 1900, the date of the final signature on the Te Ngarara deed, the Land
Purchase Officer had succeeded in obtaining the interests of just 15 owners. Although
less than one-third of all the owners, the shares of those who sold nevertheless
represented 156 acres of the original ‘inalienable’ 562 acre block. These acres were cut
out by the Court at the Crown’s request and awarded to the Government on 18
December 1900. Recording the order of the Court, the minute for that date made no
reference to the supposedly restricted status of the land being transferred to the
Crown.[p. 425]

The inability of the Native Land Court to prevent Crown purchasing in blocks which,
according to its orders, were supposed to be inalienable was not lost on Maori. Aware
that the 18 August 1890 court order declaring their land ‘to be inalienable’ was no
longer sufficient protection, Hotutaua Pakukohatu and 11 other leading owners of the
Kinohaku East 1 (Ototoika) block had addressed themselves directly to Premier
Seddon. In their letter dated 20 March 1894, they appealed to the Premier to ‘give full
effect to the restrictions’ the Court had placed on their land, rendering it ‘absolutely
inalienable.” Despite this appeal the Crown Land Purchase Officer acquired his first

interests in Ototoika on 21 May of the same year.[p. 425]

The ineffectiveness of the Court’s restrictions on alienation was also protested by
Hoani Haereiti in February 1899. Objecting to the Crown’s award of the 1705 acres it
had purchased in Marokopa block, the Ngati Te Kanawa, Ngati Peehi and Ngati
Maniapoto chief had complained to the Court that it was his understanding that land in
question was supposed to have been declared inalienable. ‘When the title was
investigated,” he told the Court, ‘I asked that the land be made inalienable so that the
land be retained for the people.” Haereiti was at a loss as to how his ‘intentions’ had
‘been disregarded’ by the Court. Insisting that Judge Gudgeon had indeed decreed that
‘the land was restricted’ he declared himself to be ‘altogether’ opposed to the Crown’s
purchase. Responding to Hoani Haereiti’s complaint, the Court simply noted that ‘the
Law has said that the imposing of restrictions is not to prevent the Crown from buying’
and that it was ‘therefore in the hands of the owners to sell or not as they think fit.” As
29 of the owners had indeed sold their interests ‘the Crown must get acres for those
shares.’[pp. 425-426]

12
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The Crown’s approach to the purchase of interests owned by minors followed much the
same trajectory as other forms of land that had been placed under restriction from
alienation. Restricted by the provisions of the Real Estate Management Act 1888,
Crown land purchasers had initially displayed considerable reticence when it came to
the purchase of minor-owned shares in te Rohe Potae. The initially cautious attitude of
the Crown’s agents towards the purchase of minors’ shares was particularly evident
when it came to minor-owned interests that had not yet been defined by the Court.[pp.
417-418]

As the Crown’s purchase of te Rohe Potae lands progressed, and the restrictions
imposed by the Real Estate Management Act 1888 were relaxed, government land
purchasing agents modified their policy towards the purchase of minor’s interests.
After 1894, the Crown’s land purchase officers appear to have been largely uninhibited

in their acquisition of minors’ interests in blocks that were under purchase.[p. 419]

Particularly, once most of the regulations instituted by the Real Estate Management Act
1888 had been removed, the statutory safeguards administered by the Native Land
Court on behalf of minors had little effect in protecting their interests from a Crown
Land Purchase Officer intent upon acquiring them. In such instances the shares of
minors appear to have been little different from the hundreds of adult individual

interests that were purchased by the Crown during this time.[p. 421]
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10. The Native Land Court

Establishment of the Native Land Court

10.1 In establishing the Native Land Court in the inquiry district how well did the

Crown:

@) Consult with Rohe Potae Maori?

The Native Land Court was established by statute more than two decades before it
arrived in the ‘core’ Rohe Potae district. The laws and regulations governing it were not
district specific nor, in formal terms, subject to consultation with Maori or any tribal or

regional group in particular.

Having said this, the Government’s imperative in getting agreement to survey and build
the North Island Main Trunk Railway did mean that Government Ministers were
prepared to enter into specific consultation with Rohe Potae leaders around how the
court would operate and the nature of the titles which would be created by Court
activity, particularly in the years from 1883-1886. The Governments concerned were
prepared to discuss with Rohe Paotae leaders how the Court would operate. They were
not, however, prepared to discuss whether the Court would operate. Nor do they appear
to have seriously consider the alternative favoured by tribal leaders that a body
constituted by the community should instead be empowered to make decisions on land
ownership.[pp. 66-8]

(b) Address the pre-existing complaints that Maori elsewhere in New Zealand had

made about the operation of the Native Land Court?

Both Native Ministers in the period leading up to the entry of the Court into the Rohe
Potae district — John Bryce and John Ballance — were prepared to discuss complaints
with how the Court operated with Maori and to respond to these. Both Ministers met
with iwi leaders of the Rohe Potae district and discussed concerns and prospective

14
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legislative initiatives with them. Maori leaders, particularly Wahanui, addressed
Parliament and its Native Affairs Committee on land policy and legislation. The
legislative responses, while including some concessions to Rohe Potae Maori, did not
adequately address their fundamental concerns about the Court’s processes and the

nature of titles conferred by the Court.

(c) Consider a range of land tenure options for Rohe Potae Maori?

Fundamentally, the provisions for individualised title, as set out in the Native Lands
Act 1880 and subsequent amendments, were the only ones available to Rohe Potae
Maori when their lands passed through the Court. The Native Land Administration Act
1886 did provide for a form of collective management of Maori land. However, the
degree of control provided to Maori communities under this Act was less than tribal
leaders throughout the motu wanted. Further, the provisions of the Act were not
available to Rohe Potae Maori as the Act had been repealed by the time they met the

precondition of having titles to their land granted by the Court.[p. 73]

() Record and fulfil any promises and assurances made to Rohe Potae Maori?

This question is most comprehensively addressed in other casebook reports covering
the Ohaki Tapu/ Rohe Potac agreement, notably those of Marr and Loveridge cited
earlier. In a very narrow sense, at his meeting with Rohe Potae leaders in April 1886,
just before the application was submitted, Native Minister John Ballance undertook that
a Maori-speaking judge would hear any future case involving Rohe Pa&tae lands, and
that no objectionable translators or assessors would be sent. He noted that it was not
government practice to purchase lands before title had been determined and that lands
would be fairly bought and a fair price would be paid only after title had been clearly
established. He also undertook to attempt to introduce legislation extending the powers
of the Native Committees.[p. 87, DB pp. 28-9]
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Court Processes

10.2 Did the Native Land Court’s processes and outcomes affect traditional processes

and practices of Rohe Potae Maori. If so how?

From its opening in 1886 until the end of our period the Otorohanga Court relied
heavily upon Maori decision processes and knowledge. The Court consistently
encouraged Maori to come to agreements amongst themselves by holding hui outside of
Court.  Such hui were particularly evident during the period when the Court was
engaged in the initial subdivision of the te Rohe Potae Block. Between 1887 and 1890
hui were held across the region to organise the division of the land between tribal, hapt
and family groups. Such hui varied in size and significance. Some, such as ‘a large
meeting’ to decide the hapt division of Rangitoto Tthua, must have involved
considerable numbers of people. Others, like Ngati Ngaupaka’s meeting ‘at
Hariwhenua’s place’ to decide the subdivision of Kopua No 1, would have been much

smaller affairs.[p. 195]

In coming to agreement about the apportionment of their land, te Rohe Potae hapt and
iwi appear to have relied heavily upon their established systems of authority and
knowledge. In many places it was the ‘old people’ or ‘kaumatua’ who worked out the
necessary divisions, deciding which group was most entitled to which particular piece
of land.[pp. 195-196]

The practice by the Court of encouraging Maori to come to ‘amicable’ arrangements
amongst themselves, outside of the courtroom continued through the 1890s. According
to Judge Gudgeon, the Court had ‘but one way’ of dealing with cases that were brought
before it: ‘to leave it to the people’ to settle things ‘in the first place.’[p. 406] With its
active encouragement, a good deal of the Otorohanga Court’s business between 1892
and 1907 appears to have been settled by ‘amicable arrangement’ reached between the
various interested parties outside of Court. Amongst the issues arranged by outside
agreements were the composition of ownership lists and the allocation of relative
interests. Partition and succession cases were also often organised outside of Court.[p.
408]
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Yet at the same time as the Court relied upon and encouraged Maori to arrange issues
amongst themselves according to their own processes and practices it also destabilized
and displaced traditional structures of authority and methods of reaching agreement.

As we note on page 199 of our report:

The presence of the Court as sole and final formal arbiter necessarily
disrupted the dynamic between contending groups. It did so not only by
drawing authority away from the kaumatua and other leaders who had
traditionally made decisions about the apportionment of land within Te Rohe
Potae society, but also by providing a disincentive against continued efforts to

settle disputes by outside discussion, consensus and compromise.

With the ultimate power of decision resting with the Court, intransigent or
disgruntled groups or individuals who believed the Court would look more
favourably on their case could simply choose to terminate discussion and lay

their case before the Judge.

The Court impacted upon the ‘traditional processes and practices of Rohe Potae Maori’
in other ways too. By exercising its statutory powers with regards to succession and
minors as well as the land itself, a paternalistic Native Land Court exerted its authority
over areas that had hitherto been the exclusive purview of local communities and their
chiefs. In the process it was responsible for a real and substantial transfer of authority
and power: away from the authority of iwi, hapt and whanau leaders towards a judicial
body whose jurisdiction was defined by statute and whose rulings were guaranteed by

the power of the colonial state.’[p. 288]

The most revolutionary impact of the Native Land Court’s processes and outcomes
upon the traditional process and practices of Rohe Pdtae Maori came from the
individualisation of Maori land ownership. Under Native land law the ownership of
land, that had been subject to a Court judgment, was vested not in the name of the
relevant hapa or iwi but rather under a title that included the names of every individual

with a valid interest in the block in question. Particularly when accompanied by the
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‘definition’ of each owner’s ‘relative interest’ in a particular block, the Otorohanga
Court’s individualisation of ownership of Maori land that had hitherto been held
communally in accordance with traditional practices was of massive significance for

Rohe Potae Maori. As we noted in Chapter Four of our report:

Land that had once been a collective resource, with spiritual and social as
well as economic significance, was converted by the Native Land Court into
so many individually-owned shares that could be sold like any other
commaodity (although only to the Crown). This process of turning something
that was real, tangible and — from a Maori perspective in particular — living,
into abstract shares whose value could be calculated and traded on paper, was
of great importance. Not least of all, it represented a fundamental shift in the
relationship between human and nature as something whose value had been
hitherto local and specific, defined by history and geography, was
transformed into a commodity whose worth was calculated primarily in terms

of acres and pounds, shillings and pence.[p. 241]

The ‘individualization’ of shares also had profound implications for
community control within Te Rohe Potae. By definitively vesting ownership
in individual shareholders, the Court’s action decisively undermined the
capacity of tribal and hapt leaders to control the allocation and disposal of a
crucial community resource. From now on it was individual owners not the
community as a whole who would have the ultimate power of decision over
whether land would be kept or sold. The implications for chiefly power of
this ‘individualization of interests’ was underlined by Wilkinson, who only
partially exaggerated when he reported ‘that the Native Land Court, in doing
away with old Maori title to land and substituting a European one for it, has
almost entirely destroyed the influence that the chiefs formerly had over their

people in the matter of the disposal of land.’[pp. 241-242]
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10.2 (a) The rights and interests of Rohe Potae Maori Women?

This question falls outside of the research parameters set out by our commission and we
do not provide a substantial answer to it in our report. Some women did successfully
participate in the Native Land Court process. Makereti Hinewai of Ngati Kaputuhi, for
example, was very actively involved in protecting the interests of herself and her
relatives in the northern part of the inquiry district.[pp. 198 & 201] In 1896 three
women — Parehuiroro Te Atahira, Hariata Raurau and Mere Te Rongo — had their
appeal against the ownership lists approved by the Court for Kinohaku East 2
(Pakeho).[pp. 410-411].

It is important to note, however, that two of the four women mentioned above were
married to European men with an intimate knowledge of the Native Land Court and its
processes. Makereti Hinewai was the wife of William Grace while Hariata Raurau was
married to George Wilkinson.

10.2 (b) The Court’s preference of some whakapapa over others?

It is not within the authors’ competence to pass judgment on the appropriateness or
veracity of one whakapapa presented before the Court over another. We do, however,
note that the adversarial nature of the Native Land Court process tended to encourage
the construction of genealogies and narratives that emphasised the singularity of a
particular group’s claim while dismissing or deprecating the stories and ancestries of

other, competing groups.[p. 414]

10.2 (¢) The range of customary rights and interests including shared, overlapping and

usufructuary rights?

In Chapter Three we noted the difficulty that Native Land Court often experienced in

acknowledging claims that were apparently contradictory or competing:

In recording its judgments, the Mair Court was often strikingly frank with

regards to the difficulties it faced in coming to a proper verdict. In judgment
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after judgment the Court complained about evidence that was ‘very
contradictory’ or ‘very conflicting.” In its July 1888 decision regarding Ngati
Hikairo’s claim to Kopua-Pirongia-Kawhia, for example, the Court reported
that ‘a large mass of evidence’ had ‘been given regarding, title, boundaries,
occupation and other matters connected with the land.” A ‘great deal’ of this
evidence had, however, been ‘very contradictory’ causing the ‘Court

considerable delay in coming to a decision on the merits of each claim.’

Still more problematic had been the predicament the Court had found itself in
regard to Pukeroa Hangatiki. Once again presented with a ‘great deal of
evidence’ relating ‘to ancestors, bases of title, boundaries, ancient marks, pas,
settlements, burial places, eel-weirs & other signs,” the Court had found much
of the material to be ‘of a very conflicting character, rendering it difficult in

some instances to obtain a clear insight owing to direct contradictions.

A major source of the Court’s difficulty appears to have derived from the fact
that claims of ownership and even occupation often overlapped. In such
situations the Court could struggle to identify which of the contending parties
had the strongest claim to the land. Admitting that it could not ‘be said that
both sides did not occupy the land,” the Court in its Kopua-Pirongia-Kawhia
judgment admitted itself to be unclear as to ‘why they both lived on it,
whether through title to the land or through relationship.” Matters were
rendered still more ‘perplexing by the occupation of Waikato’ which raised
further questions about ‘the occupation ... of both claimants and counter

claimants.’

The problem of competing claims and contested boundaries also dogged the
Court in its efforts to resolve the case of Kakepuku South. Confronted by
‘different claims’ that were ‘very conflicting,” the Court’s work had been
rendered still more difficult not only by °‘the absence of divisional
boundaries,” but also by the fact ‘some of the owners’ were asserting their

rights ‘to share in more than one portion of the land.” In this case as in others
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long standing patterns of multiple and contested ownership overwhelmed the

simple divisions demanded by colonial land law. [pp. 201-202]

10.2 (d) Rules of Succession?

A succession order from the Native Land Court was necessary for the transfer of a
deceased owner’s shares in a particular block to his or her rightful successor.[p. 285]
Designed to provide a form of oversight and protection, the Court’s administration of
the transfer of Maori-owned land (and other forms of property) from one generation to
the next marked a significant shift of power away from established Maori centres of
authority such as iwi, hapt and whanau towards a judicial body whose powers and

jurisdiction were defined by statute and backed by the power of the colonial state.

After 1892, the processing of succession orders placed an increasing burden upon the
resources of the Court — and one would imagine — te Rohe Potae Maori. In 1894, the
Court processed succession orders on 29 of the 63 days it conducted business. In 1896,
the investigation and award of succession orders appears to have taken up most of the
Court’s time, with days and weeks passing when it appears to have done little else.
After 1900 the proportion of time spent by the Court on succession orders became even
more significant. In 1903 it devoted all or part of 51 of the 77 days it undertook
business to this work. In 1904 the proportion of days at least partially devoted to the
hearing of succession orders was 42 out of 110, in 1905 it was 49 of 87, in 1906 41
from 69 and in 1907 36 of 56. [pp. 285-286] In July 1903 no fewer than 404

succession applications were gazetted for a single sitting of the Court.[p. 500]

As administered by the Court, the transfer of individually-owned shares of land to often
several individual successors led to the further division of Maori landholdings. Divided
into ever smaller blocks with increasing numbers of owners, land in blocks such as
what had once been Kinohaku East 2 (Pakeho) became increasingly fragmented and —
as a result — much easier to simply sell rather than to develop for profitable use.[pp.
500-501]
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10.2 (e) The compatibility of survey boundaries with customary interests in land?

Confronted by claims that were contested or overlapped the Court was obliged to make
definite decisions concerning the course of a boundary line or the rights of a certain
group of people to a particular piece of land. As a result, judgments could take on an
approximate and even arbitrary character with the Court attempting to chart what it
considered to be a ‘fair’ course between contending and conflicting forces. In such
circumstances, a good deal of the responsibility lay with the tenure system the Court
was charged with attempting to impose: a system that insisted upon clear divisions and
distinct lists of owners even when the situation on the ground remained multiple and
fluid. Working within a colonial system that demanded singularity and clarity it is
hardly surprising that the Court should complain so often of evidence that was

‘conflicting’ or ‘contradictory.’[pp. 207-208]

10.3 What avenues did the Crown provide for Rohe Potae Maori to express concerns
about the impacts of the Native Land Court’s processes on tikanga? Did Rohe
Potae Maori use these avenues to express concerns? If so, how did the Crown

respond to these concerns?

In the 1880s and early 1890s Government Ministers met with te Rohe Potae tribal
leaders on a number of occasions. Native Minister John Bryce, for example, met with
chiefs at Kihikihi on 30 November and 1 December 1883. His successor John Ballance
participated in hui at Kihikihi and Kopua in February 1885 and April 1886. In April
1891 Native Minister Alfred Cadman attended a hui in Otorohanga with ‘prominent
chiefs of Maniapoto, Hikairo, Tuwhareto, and Raukawa.”* In March 1894 Premier and
Native Minister Richard Seddon accompanied by Cabinet Minister James Carroll met
with Maori at Taumaranui, Te Kuiti, Otorohanga and Kihikihi as part of his tour
‘through the native districts of the North Island.”®

* New Zealand Herald, 2 April 1891, p 5, c. 4.
® ‘Pakeha and Maori: A Narrative of the Premier’s Trip Through the Native Districts of the North Island’,
AJHR, 1895, G-1.
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Although the records of these meetings are often incomplete, it would appear that te
Rohe Potac Maori did use the occasions to express concerns about the operation of the
Native Land Court and the Native Land Laws. Addressing Ballance at Kihikihi in
February 1885, John Ormsby told the Minister that Maori were ‘fearful of the action of
the Native Land Court, because of the evil acts by which the Native Land Court
worked.” He also expressed the preference that Maori ‘should be allowed ourselves to

- 6
manage matters concerning our lands.’

Speaking to Ballance in 1886 Ormsby (speaking as Chairman of the Kawhia Native
Committee) repeated the preference amongst te Rohe Potae Maori that they be allowed
to ‘investigate the title’ to their land ‘and settle it amongst themselves by Native
committees.” He also complained about ‘troubles’ caused by the Court as a result of
the appointment of Judges ‘who are totally ignorant of the Maori language’, of money
being ‘advanced’ for land before it had been taken through the Court, and of European
men taking advantage of ‘claims through their connections with native women.” ‘These

things are sources of pain to us,” he told the Minister, ‘and should cease.”’

Although reports on subsequent hui between Ministers and Te Rohe Potae Maori
provide only limited information on what was discussed, it appears that the primary
complaints aired by Maori speakers concerned the restrictions placed upon their land by

the Government through its policy of Crown pre-emption.

In November 1884 Ngati Maniapoto rangatira Wahanui was allowed to address
Parliament. In his speech to the House of Representatives, he expressed his reluctance
to allow the Native Land Court ‘to be brought into force’ over his ancestral lands.® Ina
subsequent speech to the Legislative Council, Wahanui reiterated his opposition to the
Native Land Court having jurisdiction over his lands. Instead he argued that he should

have ‘full control and power over my own lands’ and that ‘the Native Committee . . .

® “Notes of a Meeting between the Hon Mr. Ballance and the Natives at the Public Hall at Kihikihi, on the 4™
February, 1885, AJHR, 1885, G-1, pp. 14-15.

" “Mr Ballance and the Natives’. Waikato Times, 20 April 1886, p, 4, ¢ 1-2.

® New Zealand Parliamentary Debates, Vol 50, 23 October to 10 November, p. 555.
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should be empowered, so that all dealings and transactions . . . should be left in the

hands of that Committee.’®

Te Rohe Potae Maori with concerns about operation and impact of the Native Land
Court were also able to petition either the Governor or Parliament. In the famous 1883
petition, addressed to ‘the Governor and the Members of both Houses of Parliament’,
415 rangatira from Ngati Maniapoto, Raukawa, Ttuwharetoa and Whanganui including
Wahanui, Taonui and Rewi Maniapoto complained that ‘the practices carried on at the
Land Courts’ had ‘become a source of anxiety and burden upon us.” The petitioners
complained of being ‘beset on every side by outrageous practices and temptations.’
Particularly disturbing were the operations of European land speculators and lawyers
who conspired to strip the people of their land by needlessly prolonging cases ‘thereby
increasing the expenses to so great an extent that the natives were unable to defray
them.” Expressing their ‘desire that the present practices that are being carried on at the
Lands Courts should be abolished,’ the petitioners had called upon the Government not
only to relieve them ‘from the entanglements incidental to employing the Native Land
Court to determine our titles to the land’ but also ‘to prevent fraud, drunkenness,

demoralization, and all other objectionable results attending sittings of the Court.”*

Maori continued to draw up and send petitions in the years following the introduction
of the Native Land Court within Te Rohe Potae. In July 1896 three petitions were sent
from Te Reureu (across the Rangitikei River from Marton in the Manawatu) appealing
to the Premier and Parliament to prevent the Court from subdividing the Rangitoto
Tahua block. Two were signed primarily by members of Ngati Whakatere and called
for the prevention of any °‘sale, claim for survey or hearing in respect of Rangitoto
Tuhua’ that had been ‘applied for by one, two, or three persons.” Rather than being
passed through the Court, the petitioners prayed that the land be set aside as ‘a reserve

for the women, children and men of the hapus interested therein.” In particular, they

g -

Ibid. P. 427.
19 Wahanui, Taonui, Rewi Maniapoto and 412 others, ‘ Petition of the Maniapoto, Raukawa, Tuwharetoa, and
Whanganui Tribes,” AJHR, 1883, J-1, pp. 1-2.
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hoped that special provision would be made for ‘great many widows and orphans living

on the said land.”**[pp. 385-386]

Other petitions from te Rohe Potae Maori focused upon a particular decision of the
Native Land or Native Appellate Court. Unhappy with the Appellate Court’s
modification of the list of owners to Kinohaku East No 2 (Pakeho) the authors of the
original arrangement petitioned Parliament for a further rehearing of their case. They
complained — amongst other things — that the Appellate Court had overturned ‘this
arrangement which was made by the whole of the people’ by increasing the shares of
those ‘who had a very small interest’ by ‘even more’ than had already been allotted

them."[pp. 410-411]

In addition to formal petitions, groups or individuals concerned about the impact of the
Court upon their land or tikanga might also address themselves directly to the Premier
or Native Minister. Faced by the imminent prospect of the Crown purchasing shares in
Kinohaku East 1 (Ototoika) Hotutaua Pakukohatu and 11 other prominent members of
Ngati Kinohaku (including Whitinui Hohepa and Tamihana Te Huirau) wrote to
Premier Seddon in March 1894. ‘That land should be reserved permanently for us and
our descendants forever,” they told the Premier, ‘to be a permanent settlement for us
and our dead.” Claiming that Ototoika had been occupied by their ‘ancestors and
parents’ for seven generations, Hotutaua Pakukohatu and his co-petitioners also asked
that the 1347 acre block not be subjected to any subdivision but rather ‘remain as a

whole for the people.”*[p. 270]

How did the Crown’s response to the expressed concerns of Rohe Potae

Maori?

Particularly in the 1880s, when the ‘opening up’ of the ‘King Country’ was a central

concern, the Government showed some willingness to respond to te Rohe Potac Maori

"The original text in Te Reo Miori is given as: ‘kia kaua rawa he hoka he tono ruuri he tono kereme ranei a
nga tangata kotahi, tokorua, tokotoru ranei’, ‘kia waiho a Rangitoto Tuhua Poraka hei whenua mo nga wahine,
mo nga Tamariki pani kei runga i taua Whenua’.

12 4

te whakarite a te iwi’, ‘nga tangata take kore kia neke ake i ta te iwi i whakarite ai.

13 “Me here he kainga tuturu mo matou mo o matou uri mo ake tonu atu’, ‘kia herea taua whenua hei kainga
tuturu mo matou mo matou tupakpaku hoki’, ‘me takoto tohu tonu i raro i te iwi’.
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concerns regarding the Native Land Court. Drafted in direct response to the petition of
1883, the Native Land Laws Amendment Act attacked some of the abuses that had been
protested by the four tribes. Most notably, the Act barred lawyers and agents from the
Court while discouraging speculators by prohibiting any dealing with ‘native land’ —
including sale or lease — until a full ‘forty days after title to such land have been
ascertained.” In addition, the Act simplified the process of bringing an application
before the Court while making it harder to have restrictions against alienation

removed.'*

Complementing the Native Land Laws Amendment Act, the Native Committees Act
(also of 1883) provided for an advisory role for native committees in the Land Court
process. Elected on a regional — rather than iwi or hapt — basis, the committees
established under this legislation were authorised to ‘make such inquiries’ as they saw
‘fit,” ascertaining the names of owners to particular blocks, tracking down the
successors of ‘deceased Native’ owners, and investigating boundary disputes between
‘lands claimed by Natives.” Having completed their investigation, the committees
would then ‘report their decision’ to the Chief Judge of the Native Land Court ‘for the

information of the Court.”*®

In further concessions to the expressed concerns of te Rohe Potae Maori the
Government ensured that the Native Land Court that eventually opened within the
district in 1886 was presided over by a judge who was fully conversant in Te Reo
Maori assisted by an assessor and interpreter who were ‘above suspicion.” It also
ensured that the Court itself was located at a place of the tribal leaders’ choosing: at
Otorohanga, a kainga situated a good distance from the bars and boarding houses of

frontier towns like Cambridge or Kihikihi.

Even in the 1880s, however, there remained clear limits to the changes the Crown was

willing to make in response to concerns expressed by Maori. Although making some

4 “Native Land Laws Amendment Act, 1883,” The Statutes of New Zealand Passed in the Forty-Seventh Year of
the Reign of Her Majesty Queen Victoria and the Second Session of the Eighth Parliament of New Zealand.
Begun and holden at Wellington on the fourteenth day of June, one thousand eight hundred and eighty-three,
Wellington, 1883, pp. 145-148.

15 “Native Committees Act, 1883, ibid., pp- 141-144.
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concessions to the requests by te Rohe Potae Maori to have their land come under the
jurisdiction of Maori committees, both Bryce and Ballance insisted on maintaining the
Native Land Court as the ultimate authority in matters of Maori land. As we outline in
Chapter One, the Kawhia Native Committee, established under the Native Committees
Act, received neither the authority nor the resources to act in accordance with Te Rohe

Potae Maori aspirations.

In the 1890s the Liberal Government proved notably less responsive to concerns
expressed by te Rohe Potae Maori regarding the impact of the Court’s operation upon
their land and tikanga. Despite repeated protests and petitions the Government
maintained its pre-emptive right over Te Rohe Potae lands. Nor did it take effective
steps to ensure that land such as Kinohaku East 1 (Ototoika) could be protected from
subdivision and piecemeal alienation if that was the expressed wish of a community
and its leaders. Instead, the Liberal Government did the reverse, watering down
legislative protections while completely releasing the Crown from any restrictions in
this area.[pp. 422-426]

Petitions submitted to Parliament by Maori about Maori issues were usually considered
by the Native Affairs Select Committee which then investigated in a variety of ways,
sometimes taking oral submissions from the petitioners, examining records, or
soliciting comment from officials. The Committee formally reported back to the

House, but had no power to make governments adopt its recommendations.[p. 435]

Of the 30 petitions submitted from 1895 the Select Committee found sufficient merit in
21, recommending that they be referred back to the Government for ‘inquiry’ or
‘consideration.” In the case of the other nine petitions the Select Committee made ‘no

recommendation’ for further investigation or action.'®[pp. 435-436]

In 1904 the Government established a royal commission to inquire into some of the
petitions that had been submitted by Maori across the North Island protesting ‘alleged
grievances and miscarriages of justice’ that had resulted from the Native Land Court

and its Appeals process. Consisting of Native Land Court Chief Judge George

16 See Table 6.15.
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Boutflower Davy, Native Land Court Judge David Scannell, and Apirana Ngata the
royal commission investigated the ‘claims and allegations’ of 25 petitions listed in the
‘second schedule’ of the Act. Included in this list were petitions pertaining to four Te
Rohe Potae blocks: Te Kauri 2, Whatitokarua, Pukuweka, and Papaokarewa or Kawhia
M.[p. 436]

A favourable recommendation from the Native Affairs Committee or even the Royal
Commission did not, however, mean that the injustice complained of in a petition
would be made right. Indeed, in most instances it appears that this was not the case.
Petitions referred by the select committee to the Government for further consideration
seem to have generally received only cursory investigation before being set aside. As a
rule, the authorities called upon to verify the validity of a petition’s claim were the

same as those who had created the grievance in the first place.[p. 437]

10.4 (a) Did the Crown ensure the judges and other members of the Native Land Court
had the competence and skills required to determine matters of law and custom

pertaining to Rohe Potae Maori land?

The possibility of the appointment of Native Land Court Judges with no knowledge of
Te Reo Maori was a major concern Te Rohe Potae tribal leaders. In April 1886 Native
Minister Ballance had responded to these concerns, promising that ‘at least’ one of the
judge appointed to the Rohe Potae Court would be able to understand the Maori

language.

Known as ‘an accomplished Maori linguist” and a Native Land Court judge since 1882,
William Gilbert Mair had recently presided over cases at Taupdo where he had, in
Sorrensen’s assessment, ‘given complete satisfaction’ to local iwi. He also — thanks to
his service as Resident Magistrate and Native Agent at Waikato in the 1870s — was said
to possess ‘an extensive and intimate acquaintance with natives affairs’ within the

area.[pp. 106-107]

Judge Mair presided over the Otorohanga Court from July 1886 until the end of 1890.

Throughout his tenure he appears to have placed considerable reliance upon his
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‘Native’ assessors: Paratene Ngata (the father of Apirana, who served from 1886 to
1889) and Nikorima Poutotara (who was assessor in 1890). According to evidence from
the Court’s Minute Books and Judge Mair’s diaries the assessor took part in the cross
examination of witnesses, played some role in mediating between parties out of Court
and was responsible for the physical inspection of disputed sites and the ‘fixing’ of
boundaries on the ground. According to Paratene Ngata’s memoir, the assessor also
analysed ‘the truth and falsehood of the korero’ presented to the Court and wrote the
Court’s decisions in Te Reo Maori. [pp. 205-206]

Despite their personal qualifications and qualities, it is questionable whether Judge
Mair and the assessors who worked with him possessed the local knowledge and
expertise necessary to resolve cases that were often extremely complicated, involving
large quantities of detailed and apparently contradictory evidence. Often turning on
nuances of history, location or whakapapa that could only be fully comprehended by
those with an intimate knowledge of the people and the land in question, it is
questionable whether a ‘court of ‘outsiders’> — however well qualified and
conscientious — was the most appropriate body for arriving at judgments of this
kind.[pp. 200-201]

In all, 11 judges presided over the Native Land Court in te Rohe Potae between 1886
and 1907.'" In addition to William Gilbert Mair (who returned to the Otorohanga Court
in 1900 and took charge of sittings through to 1904) the most active of these were
Walter Edward Gudgeon who was in charge of the Court in 1892, 1897 and 1898,
Henry Dunbar Johnson who presided in 1896, and Herbert Frank Edger who replaced
Judge Gudgeon in 1899. Former Native Agent and Land Purchase Officer George
Wilkinson served briefly in 1905 and was followed by Judge Robert Campbell Sim
who presided in 1906 and Michael Gilfedder who headed the Court for most of its
sittings in 1907.[pp. 388-389]

" These were Walter Edward Gudgeon, Laughlin O’Brien, Spencer William von Sturmer, David Scannell,
Herbert Frank Edger, Henry Dunbar Johnson, William Gilbert Mair, George Thomas Wilkinson, Robert
Campbell Sim, Jackson Palmer, and Michael Gilfedder.
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Amongst the judges of the Native Land Court who presided in te Rohe Potae only
Edger and Gilfedder were formally qualified as lawyers. The others were Pakeha men
who had earned their credentials through their practical experience and knowledge of
Maori society and customs. Usually a good deal of this experience had been acquired
while working in the service of the colonial government, either in the militia or Armed
Constabulary during the conflicts of the 1860s and 1870s or as officials within the
Native Department.[p. 389]

Walter Gudgeon was a case in point. Like his predecessor Mair and other Land Court
judges of his time, Gudgeon made his name first and foremost as a soldier fighting
Maori ‘rebels’ before taking up a place in the colonial bureaucracy. Having left school
at the age of 11, the judge had distinguished himself in the New Zealand Wars leading
troops in the Taranaki and Bay of Plenty and taking part in the campaigns against
Titokowaru and Te Kooti. He had also been present at Parihaka where he led the
company that had arrested Te Whiti Orongomai and Tohu Kakahi. After three years as
‘commissioner in charge of the New Zealand Police Force,” Gudgeon had been
appointed to the Native Land Court on 1 July 1890. A ‘voracious reader’ and
apparently fluent in Te Reo Maori, Gudgeon was a keen student of Maori history and
culture, and in 1892 was a co-founder of the Polynesian Society (along with Elsdon
Best, Edward Tregear and Surveyor General Stephenson Percy Smith). Described in
his obituary as an ‘excellent Maori scholar,” Gudgeon was the author of at least three

books and numerous articles on Maori culture and traditions. [p. 234]

Between 1892 and 1907, the ordinary Otorohanga Court was attended by six
assessors.’® A further three served in rehearings and on the Native Appellate Courts.*
By far the longest serving assessor in te Rohe Potae in this period was Pirini
Mataiawhea of Te Arawa who sat on the Court from July 1897 until the closing of its
business in 1905. A resident of Ohinemutu, Pirini Mataiawhea was a chief of
considerable standing within Te Arawa who was apparently ‘highly respected by both

natives and Europeans.’[p. 396]

18 See Table 6.2.
19 See Tables 6.3 & 6.4.
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Despite being by all accounts ‘men of standing’ in their communities and beyond, the
assessors of the Otorohanga Court appear to have played a limited and ultimately
subordinate role in the institution’s processes between 1892 and 1907. This was
especially the case after the passage of the 1894 Native Land Court Act which removed
the requirement that the Assessor’s assent must be obtained for a decision of the Court
to be valid.[p. 404]

10.4 (b) Did the Crown ensure the judges and other members of the Native Land Court

were independent and free from actual and apparent bias?

Having made their careers in the service of the colonial government on the ‘frontier’
between ‘the Maori world’ and European settlement, Judges like Gudgeon, Mair and
Johnson had a great deal in common with the officials who orchestrated and carried out

the Government’s land purchasing programme of the 1890s.[p. 389]

Often conversant in Te Reo Maori and sometimes deeply knowledgeable about aspects
of Maori society and culture, even as they worked to implement government policies
that served to undermine the authority and autonomy of Maori communities, Judges
like Mair and Gudgeon and colonial officials such as Smith and Wilkinson shared a

common background, career trajectory and world view.[p. 390]

In a number of instances after 1891, the line between Court and Crown appears to have
overlapped. On 17 February 1892, Land Purchase Officer Wilkinson was temporarily
sworn as the Court’s interpreter replacing, Henry Dunbar Johnson who had been
subpoenaed by one of the parties in a dispute over the survey of the Kakepuku block.
The distinction between Court and Crown was once again blurred when on, 21 March
1894, a sitting of the Court was held in Wilkinson’s house, the public hall in which the
Court usually sat having been co-opted for the day for service as a polling booth. [pp.
390-391]

More systematic than these limited instances of overlap and apparent conflict of interest
were the ongoing interactions — manifested in the exchange of memoranda and

telegrams and the circulation of minutes — that took place between the officials charged
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10.5

with the purchase of ‘native land’ and the various officers of the Native Land Court.[p.
391] On at least two occasions the circuit of these inter-departmental minutes extended
to include not just the Registrar of the Native Land Court but one or another of its
Judges.[p. 392]

Despite the connections just outlined, the Native Land Court did not necessarily favour
the Crown at the expense of Maori. In June 1898, for example, the Court overturned
the award it had made to the Crown in Umukaimata 1 (Pukewhau). Rigorous
application of Court procedure by the presiding Judge also worked to frustrate efforts
by the Land Purchase Officer to have the Crown’s interest cut out of Mahoenui 2 in
July 1899. The Court also occasionally took the part of Maori in their efforts to resist
the addition of interest when Crown officials applied for survey charging orders.[p.
394]

In August 1892, in a letter to the Chief Judge of the Native Land Court, Judge Gudgeon
lambasted both the Survey Department and the Land Purchase Department for what in
his opinion were the clearly faulty surveys of the Waiaraia, Umukaimata, and
Mohakatino Parininihi 1 blocks. Gudgeon was convinced that the Waiaraia block
(which had been purchased by the Crown) had come to contain ‘probably 6,000 acres
of land which properly belongs to the Umukaimata and Mohakatino Parininihi 1
blocks.’[p. 394]

According to his biographer, Gudgeon’s act of judicial oversight and independence was
not appreciated by those who held power in Wellington. Rather than the instruction he
had anticipated ‘from his superiors to inquire into the Waiaraia affair,” all the Judge’s
letter had produced ‘was a fiery response from the Minister of Lands and Agriculture,
Sir John McKenzie.’[p. 395]

Did the Native Land Court adopt rules and procedures that were fair to Rohe

Potae Maori?

The Minute Books of the Otorohanga Court contain a good deal of evidence of the

Court attempting to accommodate those Maori who participated in its process. The
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minutes of the 1886 hearing, for example show Judge Mair promising to take
considerable care to ensure that the case was conducted as even-handedly as possible,
‘that everyone shall have a fair hearing,” and ‘that no one’s mouth should be shut.’[p.

137]

One way in which the procedures of the Court set out to accommodate Rohe Potae
Maori was through the encouragement of participants in the Court process to come to
‘amicable’ agreements between themselves, outside of the courtroom. Both Mair and

Gudgeon actively encouraged such out of court settlements.

In 1886, in particular, the Rohe Potae tribal leadership were able to exert a significant
degree of control over the Court’s procedure. Upon their insistence, European lawyers
and agents were strictly barred from participation, making the sitting an
overwhelmingly Maori affair. As the minute books attest, proceedings were dominated
by the evidence of Maori witnesses who were then cross-examined — sometimes at
great length — by Maori kaiwhakahaere (who ‘conducted’ the claimants and counter-

claimants cases before the Court).[p. 138]

Whether intended or not, however, the rules and procedures of the Court tended to
favour those with the appropriate linguistic and cultural skills. Particularly prominent
were the ‘bilingual and bicultural’ sons of Pakeha traders and Maori women, men like
John Cowell (Hone Kaora), John Ormsby (Hone Omipi), Walter Searancke
(Hariwhenua) and James Edwards (Hemi Erueti). As Ann Parsonson has pointed out,
these ‘younger men’ moved easily within a domain that many kaumatua may have
viewed with discomfort or suspicion. As such they were able to play ‘an important role’
not only in ‘shaping cases before court’ but also in setting the priorities and strategies
for their people and their land outside. According to Parsonson, such priorities did not
always coincide with those of the older people who suspected the younger men of

pursuing ‘their own agenda.’zo[pp. 199-200]

% Ann Parsonson, ‘Stories for land: Oral Narratives in the Maori Land Court,” in Bain Attwood and Fiona
Magowan (eds), Telling Stories: Indigenous History and Memory in Australia and New Zealand, (Crow’s
Nest, NSW, Allen & Unwin), 2001, pp 24-5
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Taking account of those who were absent

One indicator of the fairness or otherwise of the Court’s rules and procedures is the
manner in which it dealt with those who, for whatever reason, were absent from Court.
As the Otorohanga Minute Books attest, the Court in te Rohe Potae did, on occasion,
make allowance for absentees. Business might be allowed to ‘stand over’ to allow for
the arrival of interested parties or even transferred to a more convenient location. In
addition to being delayed to take account of those who were absent, cases were
sometimes relocated. Allowances were also made for those who were unable to appear

in Court because of illness or for some other pressing reason.[pp. 375-376]

If the Court could make allowance for those whose absences it considered justified, it
was less accommodating to those whose non-attendance it viewed as less well founded.
The Court was particularly harsh on groups it suspected of using their absence to delay
the work of the Court. If some groups and individuals were punished for what was
taken to be their wilful refusal to attend, others lost out simply as a result of not being
present when crucial matters concerning their land were brought before Court.[pp. 376-
377]

The Otorohanga Minute Books contain various examples of individuals complaining of
having been excluded from ownership lists as a result of their being absent when the
matter was taken through the Court. Members of Ngati Whakatere, for example,
petitioned Parliament after the Native Appellate Court had excluded them from the
ownership lists for Rangitoto A. Apparently the ‘elder people’ of the tribe had been
‘I’ and not attended the Court, only learning of their exclusion ‘a long time

afterwards.’[p. 379]

Matters appear to have been exacerbated by the insistence of the Court, when faced by
the continued absence of certain groups or individuals, to press on with business
regardless, basing their decisions solely upon the evidence that had been presented by
those who were in attendance.[pp. 379 & 387]
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The tendency of the Court to carry on with business in spite of absences offered a
considerable advantage to those who attended Court regularly. In May 1895, for
example, Crown Land Purchase Officer Wilkinson organised the cutting out of the
Crown’s interest in the Te Karuotewhenua block without the knowledge of its non-

selling owners who had returned home.[pp. 377-378]

The problem of how to protect the interests of those who were absent from Court was
rendered especially pressing in te Rohe Potae by the refusal of some land owners to
attend proceedings as a matter of principle. Despite the very real dangers of
disinheritance that came with such a policy, various groups within te Rohe Potae
maintained their distance from the Native Land Court, refusing to accept its authority

over their lands.[p. 381]

The most significant opposition to the Otorohanga Court appears to have come from the
Kingitanga.[p. 381] Another centre of resistance to the Native Land Court and its work
within te Rohe Potae was located at Te Kumi near Te Kuiti. [p. 383] Absent and often
unrepresented, these groups were liable to have their rights left unprotected and
exposed, vulnerable to manipulation, misrepresentation or even straight out
expropriation by those who were ready to engage with the Court. Without any formal
defence from the Court itself, and with the Native Appellate Court having made itself
clear that it would look extremely askance upon the claims of those who had withdrawn
from the Court for political reasons, the only protection left was the moral sanction of
the Maori community itself.[p. 385] Unheard and often unprotected, those who refused
to attend Court thus risked seeing their land divided against their will or even lost
altogether.[p. 387]

10.5 (a) Did the timing and notification of hearings allow proper participation by the

relevant parties?

In accordance with Native Land Court rules, panui or notices of sittings of the
Otorohanga Court were regularly published in both the Kahiti and New Zealand
Gazette. These notifications set out the place and date of the Court’s sitting before

listing the applications that had been set down to be heard. Between 1892 and 1907 the
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median amount of time between the date of a panui’s publication and the advertised

opening of the Court’s business was 19 days.?![p. 373]

Sometimes substantially longer notification periods were allowed by the panui. Such
was the case for two sittings announced for Te Kuiti on 13 January 1899 and 30
October 1900 respectively. The panui for the former was published in the Kahiti for 1
December 1898, a full 43 days before the Court’s scheduled opening, while notification
for the latter was published on 27 September, 32 days before the sitting was advertised
to commence. On other occasions the notice provided by the panui was much shorter.
The announcement for the 13 March 1894 sitting of the Court in Otorohanga, for
example, was only published in the Kahiti of 8 March, five days before the sitting was

supposed to commence.[p. 373]

Panui published in Kahiti only gave an approximate indication of when an application
might actually be heard by the Court. Sittings of the Court and the hearing of notified
business could often be delayed either by adjournments or the carrying over of

previously gazetted cases.[p. 373]

Delays in the Court’s actually commencing advertised business could often be

substantial, running to weeks or even months.?[p. 374]

Rather than being prejudiced by having missed a sitting as a result of inadequate
notification, Maori who attended court in Te Rohe Potae appear more likely to have
found themselves frustrated and confused by prolonged and possibly expensive delays
as they waited for cases that had been gazetted in the Kabhiti to be brought before the
Court. Delays in hearing advertised cases were greatly exacerbated by the number of
applications that could be notified in a single panui. Given the length of many panui
and the limited resources available to the Court, it was almost inevitable that
applications would not be heard during the sitting or even the year for which they had
been gazetted.[p. 374]

21 See Table 6.1.
22 5pe Table 6.1.
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10.5 (b) Did the Crown respect the wishes of Rohe Potae Maori in determining when

and where the Native Land Court would sit?

In 1886 the Crown acceded to the wishes of the ‘five tribes’ with regards to the location
for the hearing of the Aotea-Rohe Potae block. As well as being located in the heart of
their territory, Otorohanga had the considerable appeal of being a good distance from
European settlements and the hotels and public houses that had been the scene of
trouble in earlier court sittings the applicants had witnessed in frontier towns like
Cambridge and Kihikihi.[pp.107-108]

Yet if Otorohanga’s location recommended itself to Ngati Maniapoto and the other
Rohe Potae tribes it did not carry the same attraction to other participants in the
process. Particularly frank in their opposition were members of Waikato iwi and hapa
who would have very much preferred that the Court be held in either Alexandra
(modern day Pirongia), Kihikihi or even Cambridge. In addition to placing them at the
mercy of their Maniapoto hosts, these claimants argued that Otorohanga simply lacked

the accommodation and food supplies they would need to attend Court.[p. 108]

Between 1887 and 1890 the Native Land Court within te Rohe Potae adapted itself to
the wishes of its Maori hosts by holding hearings at Kawhia (beginning in January
1889) as well as Otorohanga. It also acceded to a request from tribal leaders to delay
its return to Otorohanga in 1888 until after 1 March in order to allow time for the
tangata whenua to complete their harvest and gather together sufficient food for the ‘the
numerous visitors.” This concession to the rhythms of local cultivation would be
respected throughout Mair’s initial tenure as Native Land Court Judge in
Otorohanga.[pp. 174-175]

After 1890 the Court continued to make some efforts to accommodate local Maori by
occasionally holding sittings at locations that were more convenient for the people
involved. Between 1892 and 1901, for example, the Court sat four times at Kawhia
including for 39 days in 1899. The sitting of the Court at Te Kuiti (from 1898) and

Taumarunui (in 1903 and 1905) also appear to have been intended to bring the Court
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closer to those who had business with it, in this case those with interests in the various

subdivisions of Rangitoto Ttahua and Ohura South.[p. 294]

On occasion the Court could agree to requests from Maori to have their cases moved
from where they had been gazetted to a location that was more accessible. On 17
January 1899, for example, the Court agreed to transfer its hearing of a succession case
concerning Whakairoiro 5C from Te Kuiti to Kawhia to accommodate the parties
involved, all of whom resided at Te Kopua and had not expected ‘that their case would
be heard at Te Kuiti.” Three weeks later all the other Kawhia cases gazetted for Te

Kuiti were also adjourned to Kawhia.[p. 376]

After 1890, however, the Court proved less willing to accommodate itself to the
seasonal demands faced by Maori cultivators. In August 1898 the Court did agree to a
request from chiefs for an adjournment to allow them time to complete their planting
[p. 299] Such an adjournment, however, seems to have been the exception rather than

the rule with the Court regularly sitting through planting and harvest seasons.[p. 299]

10.5 (c) What impact did the location and length of hearings have on Rohe Potae

Maori?

Together, the Native Land Court and Native Appellate Court constituted a significant
and ongoing presence in te Rohe Potae. Between the beginning of 1892 and end of
1907, the two courts opened a combined 1645 days, conducting business on 1555 — an
average of 102 days per year for this 16 year period.> One or another of the courts was
in session on more than 100 days in every year between 1896 and 1901. Put another
way, the Native Land and Appellate Court in te Rohe Potae were in session more or
less continuously for nine months in 1892, seven in 1898, six in 1901, five in 1899, and
between four and five in 1896, 1897, 1900 and 1904.%*[p. 282]

Participants in the Court process were regularly obliged to travel considerable

distances, often over difficult terrain and in all seasons and weather, to have their cases

2 See Table 5.12.
24 See Table 5.11.
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10.6

heard. Once they had made it to Otorohanga (or Kawhia, Kihikihi, Te Kuiti or
Taumarunui) parties were faced with the prospect of feeding and accommodating
themselves, not only for the duration of the hearing itself, but also while they waited for

their case to be taken up by the Court in the first place.[p. 292]

Parties occasionally commented upon the difficulties they experienced in
accommodating themselves while the Court was in session. In July 1897, Ngati
Hikairo’s Tiki Taimona and ‘several others’ with interests in Kawhia requested that the
Court conduct its partition of these lands at Kawhia itself ‘in order to save them the
very great expense attendant on living at Otorohanga where all food must necessarily
be purchased.” The cost of ‘waiting about’ in Otorohanga was also an issue for Henare
Matengaro. In May 1898, Paemate petitioned the Court that ‘all the Ngati Paemate
cases’ be heard in Te Kuiti to avoid the ‘expense’ of attending the Court at Otorohanga.
Holding the Court at Te Kuiti had problems of its own, however. According to John
Ormsby, the Ngati Rora kainga lacked the facilities to accommodate those who would
be obliged to travel there for the Court’s hearings. Te Kuiti, he claimed, ‘was not a

place where strangers could live.’[p. 294]

The burden of attending the Native Land Court in Otorohanga was reduced somewhat
by the occasional holding of sittings at locations that were more convenient for the
people involved. Between 1892 and 1901, for example, the Court sat four times at
Kawhia including for 39 days in 1899. Included amongst the cases heard at this session
appear to have been the subdivisions of Mangauika and Pirongia West that Tiki
Taimona had urged the Court to move from Otorohanga two years earlier. The sitting of
the Court at Te Kuiti and Taumarunui also appear to have been intended to bring the
Court closer to those who had business with it, in this case those with interests in the
various subdivisions of Rangitoto Tthua and Ohura South.[p. 294]

Did the Crown act in bad faith in its use of the Native Land Court’s processes and

procedures?

Predicated upon the purchase of individually-owned, ‘undivided interests’ or shares in

particular blocks, the Liberal Government’s campaign of land purchasing in Te Rohe
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Potae was both facilitated and validated by the Native Land Court in Otorohanga. The
Court greatly assisted the work of the Land Purchase Officer by individualizing and
defining the relative shares of each owner in every block. By fixing the value of every
‘individual interest,” the Court made it possible for the Government to purchase such
shares without risk and without any need to consult the owners of the block in question

as a community.[p. 230]

The Court also indirectly aided the Crown’s land purchasing project by providing the
mechanism by which the Government and private surveyors might lay formal claim
upon Maori landowners for the often considerable costs of survey. ‘Survey charging
orders’ and ‘survey liens’ imposed by the Court on Maori land placed a heavy burden
upon local owners and could often only be retired through the alienation of significant

quantities of land.[p. 230]

At the same time as it cleared the way for Crown purchase, the Court in Otorohanga
also served as the mechanism by which those purchases were defined and validated.
Individual ‘undivided’ shares purchased by the Land Purchase Officer in a particular
block were brought before the Court where they were aggregated together and the
Crown’s interest (if it was less than 100 percent) ‘defined’ and ‘cut out.” Unless the
Government had succeeded in purchasing every single share, this required, by
definition, the further division and survey of the land in question. Between 1891 and
1901, George Wilkinson brought literally hundreds of applications for the ‘definition’
of the Crown’s interests in a particular block. Indeed, nothing epitomises the changing
role of the Court in its administration of Maori land more than the increasing amount of

time the institution devoted to the hearing and processing of Crown business.[p. 230]

All of this was entirely legal. As the designer and legislative constructor of the Native
Land Court and Land Purchase systems the Crown had little need to act egregiously
and outside the law. All it needed to do was ensure that the process it had constructed
worked the way it had been designed: individualising title to Maori land that could then
be purchased and reconstituted as part of the Crown’s estate available for European

settlement.
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10.6 (a) Did the Crown manipulate the Native Land Court Process to achieve desired

outcomes, including land acquisition?

1887-1890

Although making considerable progress in the subdivision of te Rohe Potae, the work
of the Native Land Court between 1888 and 1890 was often a source of considerable
frustration to colonial officials intent on forwarding as rapidly as possible the
Government’s goal of extensive land purchase in the region. From the perspective of
these men, the Court’s creation of blocks with large numbers of owners, its willingness
to allow the additional subdivision of land that had been recently surveyed (and thus
made eligible for purchase), and its failure to define the relative shares of individual
owners, all conspired to slow down and render more difficult the Government’s land

purchasing work.[p. 212]

Particularly frustrating from a Crown purchasing perspective, was the Court’s failure to
define the relative shares of the various owners of the blocks it had processed. In his
March 1891 communication to the Under Secretary, Wilkinson had listed ‘the names of
92 blocks or subdivisions’ in which the shares of the owners had yet to be defined. By
failing to define the relative interest of each owner, the Otorohanga Court had, in
Wilkinson’s opinion, rendered the blocks ‘practically useless as to any benefit that can

be got from them.’[pp. 217-218]

Spurred by Wilkinson’s memorandum, Native Under Secretary Lewis minuted first the
Native Minister then the Chief Judge of the Native Land Court to ensure that the
owners’ interests within the Rohe Potae blocks would indeed by defined by the Court
as a matter of urgency. The ultimate success of the Native Under Secretary’s minutes
testified to the ability of the land purchasing arm of the national Government to bring
its priorities to bear upon the leadership of the Native Land Court. Confronted by a
minute from the Native Minister the Chief Judge had agreed to ensure that the
definition of relative interests would be a priority for the Court in Otorohanga once it

reopened for business with a new judge.[p. 219]
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For colonial officials like Wilkinson, the definition of individual owners’ interests by
the Native Land Court represented a vital step towards their goal of large-scale land
acquisition. By fixing the value of every ‘individual interest,” the Court made it
possible for the government to purchase such shares without risk and without any need

to consult the owners of the block in question as a community.[pp. 230 & 242]

Using survey charging orders to lever land alienation

The Native Land Court Act 1886 allowed for costs of survey, if not paid at the time of
survey, to be registered as a charging order in favour of the surveyor or as a mortgage
against the land in favour of the Surveyor General, to be secured at a rate of five

percent per annum interest. [p. 243]

The possibility of using survey costs as a lever for land sales in te Rohe Potae had first
been raised by Wilkinson in a memorandum to Lewis in March 1890. Arguing that
local Maori were not selling their land because they were ‘not actually in want of
money,” the Land Purchase Officer lamented the fact that the Government — in a
January 1889 agreement — had ‘elected to make the surveys for the Natives and pay for
the same.” ‘Relieved of the necessity to pay for the work for some two years yet,’

local owners were under little or no pressure to sell their land. [p. 243]

In June 1891, with the two year moratorium approaching its conclusion, Wilkinson
again broached the possibility of using the repayment of survey costs as a mechanism
for forcing the alienation of Maori land. Writing once more to the Under Secretary of
Native Affairs, he suggested that, upon the termination of the two year limit, the
Government should ‘take the steps provided by law ... to obtain re-payment by the
Native owners, either in land or money, of the amounts due for such surveys.” Such ‘a
movement,” Wilkinson argued, would ‘very likely’ provide the opportunity for
significant purchases, as owners were obliged ‘to either give up portions of those
blocks’ for which they had been charged, ‘and possibly sell the remainder, or else to

sell other blocks in order to enable them to pay their liabilities for survey charges.’[p.
243]
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Although delayed by the possibility of legislative changes, Wilkinson’s proposed
scheme was eventually ‘taken in hand’ by the government. Advertised in the New
Zealand Gazette for 30 June 1892, the Chief Surveyor’s ‘applications for orders for
costs of survey’ were taken up by the Court on 9 August. Totalling the considerable
sum of £6,348, the survey charges levied by the Court on each block varied depending
on the size of the block, the nature of its terrain and the type of division or subdivision
involved. In some subdivisions the charges were relatively modest: £30 for the 1472
acre Kakepuku 2 block; £40 10s for the 1697 acres of Kakepuku 11; and £53 for
Kakepuku 1’s 2138 acres. In larger blocks with more varied terrain, however, the
charges ordered by the Court were considerably more substantial. In Kinohaku East
(53,718 acres) the sum levied was £393 13s 11d. In Hauturu, estimated at 94,209 acres,
it was £740 11s. In hilly 162,000 acre Kinohaku West block the payment for survey
costs ordered by the Court amounted to a massive £1,283.[p. 244]

Payment of survey charges of hundreds or even thousands of pounds almost inevitably
entailed the large-scale alienation of land. Such was the case in the Hauturu blocks
where 6000 acres were cut out by the owners from both Hauturu East and Hauturu
West to pay survey and other costs. In a cash poor region such as te Rohe Patae,
however, even relatively modest charges could place a significant burden upon owners,
necessitating the sale to the Crown of a portion of their land. Despite a survey charge
of less than £38, the owners of Mangarapa nevertheless felt the necessity to set aside

400 acres of their 2760 acre block ‘to be sold in order to pay survey costs etc.[p. 244]

Through the issuing of survey charge orders and survey liens, the colonial government
used the Native Land Court as the mechanism through which Maori owners were
obliged to sell to the Crown land they might otherwise have preferred to keep. Further
aggravating matters, from the Maori landowners’ perspective at least, was the fact that
— as the sole legal land purchaser in the region — the Crown was able to practically set

its own price.[p. 244]
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Awarding the Crown its interest

The central, one might even say orchestrating role, of George Wilkinson in the post-
1892 Court process was especially evident when the Crown’s interests were being cut
out from blocks where he had been purchasing. As the sole permanent Government
Land Purchase Officer in the region, Wilkinson was responsible for the purchase of
almost all of the land secured for the Crown from te Rohe Potae Maori in the decade
following January 1890. Between that date and September 1900, Wilkinson claimed to
have personally ‘acquired for the Government an area of 684,000 acres in the King
Country.” As of 8 September 1900, 614,000 of the acres purchased by Wilkinson had
already been ‘declared Crown Land’ by the Native Land Court. The other 70,000 acres

were located in land that was still ‘under purchase.’[p. 253]

In a memorandum to his superior dated 24 November 1900, Wilkinson described how
he controlled every aspect of the process by which the individual shares he had
purchased were aggregated together and converted to Crown land. He verified the
signatures on his deeds with the names on the ownership lists for each block, and then
made ‘the necessary calculations required to find the area represented by the shares and
fractions of shares acquired by purchase.” He also occupied himself with the issue of
survey costs, making the ‘necessary calculations in connection with the division of
survey liens, and interest between the Crown and the non-sellers, and the number of
acres that the latter should give in order to pay their portion of the same.” Having
calculated the quantity of land the Crown had acquired through the purchase of
individual shares and the imposition of survey charges, Wilkinson proceeded ‘to hold
meetings with the non-sellers of the different blocks with a view to settling outside the
Court’ the question of how the land was to be divided. When these meetings were
successful — as they usually were — the Land Purchase Officer would ‘appear in Court
on behalf of the Crown and apply for the awards as desired.” Should agreement prove
impossible, the dispute would be brought before the Court with Wilkinson himself

conducting the Crown’s case.[pp. 253-254]

Firmly in control of the relevant facts and figures, and having usually come to an

arrangement with the non-sellers outside of Court, the Land Purchase Officer was able
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10.6

to ensure that the overwhelming majority of his purchases passed through the Court
with little or no trouble.[p. 254]

Using the Court’s processes for political purposes: Breaking a boycott of the

Court

In 1895, their requests for reform of the Native land laws having been effectively
ignored, the leaders of Ngati Maniapoto launched a boycott of the Native Land Court.
On 22 April 1895, Henry Edwards informed the Court in Otorohanga that the whole of
Ngati Maniapoto had ‘determined unanimously to withdraw’ all of the 159 claims they
had before the Court. Four days later Ngati Maniapoto was joined in its protest by
Ngati Hikairo and Ngati Mahuta, who together withdrew a total of 177 cases that had
been advertised in the Court’s panui. Judge J. A. Wilson, however, refused to allow
the cases to be withdrawn, claiming that some of the applicants might later change their
minds and that it would be too much ‘trouble and expense’ for the Government to

compile and print the applications ‘afresh.’[p. 482]

On 22 May 1895, in an apparent effort to break the boycott, the Crown’s Land Purchase
Officer Wilkinson prevailed upon the Court to carry out its definition of the interests to
Kinohaku 2 (Pakeho). Rushed into coming up with an out-of-court agreement that
reflected the uneven levels of ownership in the block, the Ngati Kinohaku owners
found themselves plunged into a prolonged and bitter dispute that would be
subsequently played out, first before the Native Appellate Court and then in a petition
to Parliament.[p. 483]

(b) Did the Crown encourage conflict among customary rights holders to its

advantage and, if so, to what extent?

Arrayed against each other in an adversarial process that was based on the English
courtroom model, contending groups faced powerful pressures to accentuate the
significance and singularity of their own claims while diminishing or dismissing those
of their opponents. Structured around the confrontation between competing ‘claimants’

and ‘counter-claimants,” contested cases such as those fought out over the
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Whatitokarua and Taraunui, and Rangitoto blocks of Rangitoto Tahua appear to have
aggravated and revived old rivalries while creating new tensions. For these cases, at
least, the adversarial character of the Otorohanga Court’s formal process appears to
have accentuated divisions and intensified conflict between the hapt and iwi of te Rohe
Potae.[p. 415]

One case in which the Crown did attempt to use divisions among customary rights
holders to its advantage concerned the Court’s definition of relative interests amongst
the owners of Wharepuhunga block in April 1891. Despite calls from a leading
Raukawa chief for the land to be rendered inalienable, the Crown threw its support
behind a minority of apparently non-resident owners who had sold their interests to the
government. In April 1892, Crown Land Purchase Officer Wilkinson informed the
Native Minister that:

There are several hapus — notably the Ngati-te-kohera, Ngatiparekaawa, Ngati
Ngarongo and Ngati Paretekawa — the majority of whom have sold their land
to the Crown before their interests were defined by the Crown. . . . They have
attended the Court here and are fighting just as hard to prove the extent of
their ownership as they would do if they had not already parted with their
interests. . . . The Govt has come to their assistance to some extent, that is, it
has offered to pay the Court fees (and has done so, in so far, as the case in

which Mr Moon’s people are concerned) and has also authorised expenditures
of £10.”

Unfortunately for the Crown, the claims of the groups it was supporting in this case
were largely rejected by the Court, with most of those who had already sold their shares

within Whareptihunga being awarded no more than a quarter share in the block.

% Geo T. Wilkinson to the Native Minister, 28 April 1892, NLP 92/112, MA/MLP Series 1, Box 62 —
Wharepuhunga, Archives New Zealand Wellington.
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10.6 (d) Did the Crown and the Native Land Court favour the interests of so-called
‘friendly’ Rohe Potae Maori over and above those of non-sellers and absentee

rights holders?

The issue of the Court and the Crown’s possible favouring of ‘the interests of so-called
friendly Rohe Potae Maori over and above those of non-sellers and absentee right
holders” was rendered especially pressing by the refusal of some land owners to attend
proceedings of the Native Land Court as a matter of principle. Despite the very real
dangers of disinheritance that came with such a policy, various groups within Te Rohe
Potae maintained their distance from the Native Land Court, refusing to accept its
authority over their lands. The most significant opposition to the Otorohanga Court

appears to have come from the Kingitanga.[p. 381]

In 1886 a significant number of those with possible interests in the land had followed
King Tawhiao’s lead and boycotted the Court. The impact of this boycott was felt most
acutely with regards to the Court’s investigation of Waikato’s claims to Kawhia where
Te Wheoro was obliged to stand virtually alone without the kaumatua to whom he had
‘looked for support and evidence.” The significance of the Kingitanga boycott for
Kawhia in particular was further driven home with the arrival of Whitiora conveying

Tawhiao’s request that the area be excluded from the Court’s deliberations.[p. 145]

In spite of the boycott, and despite the protests of both Te Wheoro and Whitiora that the
Native Minister had promised that no hearing of Kawhia would take place without the
King being consulted, the Court had continued its investigation. The results were
perhaps predictable with Waikato being the widely acknowledged loser in a judgment
that denied their assertions of conquest and established Ngati Maniapoto and Ngati

Hikairo as ‘the principle people in Kawhia ... up to the Waikato War.’[p. 145]

The full consequences of the Kingitanga boycott in the eyes of the Court were driven
home by Judge Gudgeon six years later in his Te Awaroa Judgment of 16 March 1892.
In a commentary that was striking for its bluntness, the Judge noted that it seemed
‘almost a certainty’ that had ‘the Waikato claimants behaved in a sensible manner [in

1886] and appeared before the Court in support of their claims’ they would now be the
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sole owners of the land in question. Instead, they had ‘listened to bad advice’ with ‘the
consequence’ that they were obliged to share the block with ‘270 Ngati Maniapoto
owners.” ‘Waikato,” he declared, were ‘now paying the penalty of their own

foolishness.’[pp. 145-146]

Kingitanga inspired opposition to the work of the Otorohanga Court appears to have
persisted into the new century.[382] Another centre of resistance to the Native Land
Court and its work within Te Rohe Potae was located at Te Kumi near Te Kuiti. In
keeping with their quest for autonomy from colonial society and the colonial state,
members of the Te Kumi community — which Wilkinson described as ‘a miniature
Parihaka’ — refused to have anything whatsoever to do with the Native Land Court.[p.
383]

One staunch opponent of the Native Land Court whose land was partitioned in his
absence was Tapa Te Whata. On 26 January 1904, with Te Whata continuing to
‘strongly refuse to appear in Court or take any part in the proceedings,” Hauturu East
1E 5C 2 was divided into five parts. Te Whata and his people were awarded the western
part of the original block, which may or may not have been the full extent of what they
were entitled to. Having abstained from the process, Te Whata and his followers were
obliged to accept the arrangement proposed by those who had chosen to engage with
the Court.[p. 383]

Hauturu East 1 E 5C Number 2 was not the only block to be partitioned in the absence
of owners who refused to attend Court. In July 1904, Pepene Eketone (in his role as
kaiwhakahaere) spoke in support of an application for the partition of Mangaawakino 8.
With no one in Court to contest their application, Eketone’s clients had been free to
define the boundaries of the partition as they saw fit, locating their shares ‘at the North
West end of the block.” In Kinohaku East, too, land was brought before the Court
despite the opposition of those who resisted any form of engagement with the Native
Land Court.[pp. 384-385]

The rights of groups who insisted on staying outside of the Native Land Court were left

unprotected and exposed by its processes, vulnerable to manipulation,
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misrepresentation or even straight out expropriation by those parties who were ready to
engage with the Court. Without any formal defence from the Court itself, and with the
Native Appellate Court having made itself clear that it would look extremely askance
upon the claims of those who had withdrawn from the Court for political reasons, the
only protection left for such groups was the moral sanction of the Maori community
itself.[p. 385]

10.6 (e) How did the Crown protect the interests of all groups whose lands the Native
Land Court investigated, including the interests of non-sellers and absentee rights

owners?

Court administered protections and restrictions offered, in theory at least, a means by
which communities might have been able to maintain a degree of collective control
over their land. Restrictions upon the alienation of minor-owned interests under the
Maori Real Estate Management Act, 1888, and the designation by the Court of certain
blocks to be either ‘restricted’ from sale or ‘inalienable’ appeared to provide a means
by which some land at least might be set aside and saved for future generations. This
was certainly the perception of the owners of Ototoika who had written to Premier
Seddon in the hope of having the block ‘rendered absolutely inalienable’ as ‘a
permanent settlement for us and our dead.” It also appears to have been the intention of

the owners of Mahoenui who set aside a portion of their block entirely for the young

people of their community.[p. 426]

Initially, at least, the protections and restrictions set out in legislation and imposed and
administered by the Court do appear to have served as something of a break on Crown
land purchasing. This was particularly the case with minor-owned interests where the
government’s agents — for a brief period — displayed a marked reluctance to purchase
such shares. With the coming to power of the Liberal Government, however, the
attitude of both the Crown and its land purchase officers to restrictions intended to
protect Maori land from alienation shifted dramatically. As these protections were
either removed or weakened by successive statutes, those charged with the acquisition
of land within te Rohe Potae became much less inhibited in their targeting both of

minor-owned interests and of shares in land which the Court had previously declared
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restricted or inalienable. If the Pirongia West Deed is any indication, by the middle of
the 1890s the Crown Land Purchase Officer was making little distinction between
adults and minors when acquiring interests in a block, purchasing from both as the
occasion arrived. In Mahoenui A the Government pursued purchase despite the block
being vested entirely in the hands of 19 minors and the initial refusal of their trustees to
sell.[pp. 426-427]

Nor did restrictions placed upon the alienation of particular pieces of land provide any
protection from a Crown land agent intent on acquiring as many individual interests as
possible. In Ototoika, the Government proceeded with purchasing despite the block
having been declared to be ‘inalienable’ by the Court, and the express opposition of the
land’s most significant owners. In other supposedly ‘inalienable’ blocks, too, the order
of the Court provided only the illusion of protection, with the Crown purchasing

without any apparent restriction.[p. 427]

The ineffectiveness of the Otorohanga Court in placing limits upon a government land
purchasing apparatus intent on acquiring as much Maori land as possible was
encapsulated in its reply to Hoani Haereiti’s objection to the cutting out of the Crown’s
interest in Marokopa. In a quite striking admission of its own lack of authority, the
Court had simply noted that ‘the Law’ had decreed ‘that the imposing of restrictions’

was ‘not to prevent the Crown from buying.’[p. 427]

Having acquired between 1891 and 1899 something like 2.7 million acres of Maori
land across the entire North Island (and at least 600,000 acres within the Rohe Potae
itself), the Government moved in 1900 to restore a degree of protection to the Maori
land that remained. The Maori Lands Administration Act 1900 reintroduced the
concept of inalienable Maori-owned land. Termed ‘papakainga’, such land was to be
defined and allocated by newly created Maori Land Councils to ensure that ‘each Maori
man, woman, or child’ had sufficient land for their maintenance and support.
Papakainga land was to be ‘absolutely inalienable.” Partially bypassing the Native
Land Court, the system set in place by the Maori Lands Administration Act 1900

helped — at least for at time — to slow ‘notably’ the alienation of Maori land.[p. 428]
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10.6 (f) Did the Crown undertake inadequate surveys. If so, did Rohe Potae Maori
complain? If so, how did the Crown respond? What was the impact on the

alienation of Rohe Potae Maori land?

Inadequate surveys

In addition to being frequently expensive, the surveying of boundaries laid down by the
Court could also be shoddy and inaccurate.[p. 501] Perhaps most egregious of all was
the faulty survey of the boundaries to the Umukaimata, Waiaraia, and Mohakatino
Parininihi 1 and 3 blocks. Investigated by the Native Land Court in July and August
1892, the survey — which had been undertaken without the knowledge and advice of the
local people — mistakenly located the position of the Matapeka waterfall as well as the
shared boundaries of the Waiaraia, Umukaimata and Mohakatino Parininihi 1 blocks.
As a consequence, Judge Gudgeon — in a scathing letter to the Chief Judge of the
Native Land Court — concluded that the government-owned Waiaraia block had almost
certainly come to contain ‘probably 6,000 acres of land which properly belongs to the
Umukaimata and Mohakatino Parininihi 1 Blocks.’[pp. 503-504, 541-599]

In an April 1903 memorandum to his superior concerning the survey of the Rangitoto

Tahua subdivisions George Wilkinson noted how ‘in some cases in the past’:

On a surveyor applying for a Charging Order against a block of land the
Native owners of the land have not only complained of the excessiveness of
the amount charged, but in some cases have proved that the survey had not
been carried out in accordance with the Court’s Order, and the work, or part

of it, has had to be done over again.[pp. 501-502]

The faulty work of some Government-contracted private surveyors was also recognised
by officials of the Government’s Survey Office. A March 1892 assessment of Morgan
Carkeek’s survey of the ‘Kaingapipi and Te Ngarara’ blocks found that his ‘traverse
sheets’ (the records of the co-ordinates of each point recorded by a surveyor) showed
‘great carelessness’ and that the ‘traverse closures’ between his ‘own Trig connections’

were anything but good. More scathing still was William Charles Kensington’s
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criticism of William Cussen’s survey of the ‘Mangawhero (Waipa Block)’ south of
Otorohanga. The Lands and Survey official accused the surveyor of having ‘not carried
out the orders of the Court.” Te Rorekahu — the starting point for the boundaries of the
blocks Mangawhero 1 & 2 — had been incorrectly located on the survey plan while

other boundaries had been either misplaced or left unmarked.[p. 502]

The inadequacy of Cussen’s survey of the Mangawhero subdivision (ordered by the
Court on 6 October 1890) was also commented on by the Native Land Court judges
who reheard the case. In a letter to the Chief Surveyor dated 18 April 1891, the judges
noted that, rather than going to Rorekahu as ordered by the Court, the boundary of
‘Mangawhero-proper’ had been marked on Cussen’s map as running to ‘a place marked
Takakangatuna some fifty or sixty chains Westward of Rorekahu.” As a result of this
unauthorised change to the Court’s original orders ‘a large triangle containing some
two hundred acres’ had been thrown into the subdivision Mangawhero 2 ‘and out of

Mangawhero proper.’[p. 502]

Incorrect surveys sometimes impinged on land that already had been developed by its
Maori owners and occupiers. Such was the case in 1904 with the partition of the
Karuotewhenua 3C2 block in which ‘the houses and kainga of Te Turanga were
included in the area awarded to the Crown.” Land that had been cleared, fenced and
sown in grass by Te Waanu Natanahira next to the Marokopa River in Kinohaku West
T Block was also wrongly marked off as Crown land as a result of a faulty survey.|[p.
503]

Did Rohe Potae Maori complain?

The Crown’s faulty survey of its Waiaraia purchase was protested by Te Rewatu
Hiriako, first in the Native Land Court in 1892, and subsequently in petitions presented
to Parliament in 1907 and 1925.[pp. 597-598] The issue was again brought to the
attention of the Government in 1936.[p. 593]

In November 1899 Natanahira Nahone wrote to the Chief Surveyor (Te Tumuaki Kai

Ruri) in Auckland to point out the ‘harm’ that had been done to him by what he alleged
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to be an inaccurate survey of subdivisions 7, 8, 9, and 10 of Kinohaku East 2 block.
Written the same month from Oparure, another letter criticised Stubbings’ survey,
protesting that although the order of the Court had instructed that ‘the survey line run
along’ the author’s fence, the boundary as defined by the surveyor had failed to do this.
[p. 503]

In a petition presented to Parliament in 1908 Tawhiri Pikirangi, Taonui Hikaka and
nine others protested ‘the great trouble’ that had ‘befallen our lands through the
blunders of the Native Land Court ... in connection with the boundaries of Maraetaua
10, Rangitoto Tahua 57 (Mapara), Rangitoto Tthua 61 (Puhanga), and Rangitoto
Tithua 72 (Otamati).”®® The petitioners alleged that the boundary of the Mapara block
(which should have followed the course of the Mapara Stream) had been incorrectly
‘extended ... so as to take away part of the Puhanga Block.” They also claimed that
‘the boundaries between Mapara and Maraetaua 10 and between Puhanga and Otamati
blocks’ were also ‘wrong, not being in accordance with the boundaries laid down for
these blocks’ by the Native Land Court in November 1897. Having only ‘quite recently

. become aware of these blunders of the Court,” the petitioners had been prevented
from lodging an appeal with the Native Appellate Court, presumably because the period
for appeal had long since passed. They had instead been obliged to petition Parliament
for redress.[pp. 504-505]

How did the Crown respond?

Initially protested by Whitinui Hohepa in a letter to Wilkinson on 9 December 1901,
the misappropriation of Te Waanu’s clearing was eventually admitted by the Crown

and corrected by court order in February 1904.[503]

In 1908, the Department of Lands and Survey (on the advice of the Native Minister and
Chief Surveyor at Auckland) reserved 2500 acres of Crown land within the Waiaraia

block for ‘Te Rewatu Hiriako and others’ who the previous year had petitioned

% ‘Kua pa he mate nui ki 0 matou whenua i runga i nga pohehe o te Kooti Whenua Maori i runga i nga
whakahaere me nga whakatau o nga rohe o nga poraka o Maraetaua Nama 10, o Rangitoto-Tuhua Nama 57
(Marapa) o Rangitoto-Tuhua Nama 61 (Puhunga) o Rangitoto Tuhua Nama [gap] (Otamati).
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Parliament for the return of land lost as a result of the Crown’s survey and purchase of
Waiaraia. The land was finally awarded to the owners of Umukaimata 5 in 1915
against the wishes of Te Rewatu, who wanted to determine himself who the owners of
the returned land should be.[p. 597]

Less fortunate were those who had petitioned Parliament in connection with the
boundaries of Maraetaua 10, Rangitoto Tiahua 57 (Mapara), Rangitoto Tthua 61
(Puhanga), and Rangitoto Tahua 72 (Otamati).” Presented with a report from the
Registrar of the Native Land Court, Auckland that entirely denied the claims set forth in
the petition, the Native Affairs Committee voted to dismiss the petitioners’ complaint,

reporting it back to Parliament with ‘no recommendation.” [pp. 504-505]

What was the impact on the alienation of Rohe Potae Maori land?

Although 2,500 acres were eventually returned to the owners of Umukaimata 5, this
was almost certainly no more than a fraction of the land that had been alienated to the
Crown as a result of the faulty survey. Although an exact figure has proven impossible
to calculate, estimates of the land lost by the Maori owners of Umukaimata range from
5,000 to more than 11,000 acres.[p. 598]

10.7 To what extent did Rohe Potae Maori participate willingly in the Native Land

Court system?

Engagement with the Court was unavoidable if Maori wanted to maintain legal control
and use of their lands. Whether it was defining ownership to a piece of land,
overseeing a partition, defining the interest acquired by the Crown, imposing a survey
lien or simply processing an application for a succession order or appointment of
trustee, the Court not only exercised power over the people and their land but also

demanded those people’s engagement and participation in its process.[p. 288]

Non-attendance at Court could have serious consequences: an application might be

dismissed ‘on the ground of non appearance’ or — worse still — important decisions
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could be made in the group or individual’s absence. Such decisions could, in some

circumstances, result in the permanent loss of land.[pp. 375-376]

Although some te Rohe Potae Maori such as Henry Edwards (Henare Erueti), Pepene
Eketone, Te Moerua Natanahira, Hariwhenua Herangi (Walter Searancke) and John
Ormsby (Hone Omipi) were regular and apparently willing participants in the Native
Land Court system from 1886, others did their utmost to avoid the Court and its

process, engaging with it only grudgingly if at all.

Rangitoto Tthua was one area where the attitude towards the Court among many Maori
appears to have varied between profound disengagement and outright opposition.
Opposed or uninterested in the Court’s division of their lands, local people chose
simply not to attend the Court’s sessions. The subdivision of Rangitoto Ttthua had first
been brought before the Court by Henry Edwards in October 1888. Despite initial
assurances that the partition would proceed with little problem, the process remained
stalled until June of the following year when Edwards once more submitted his

application to the Court.[p. 177]

Attempts to get the subdivision moving were frustrated, however, by the failure of
many of the land’s owners to attend court. Explaining why ‘the people did not agree
that the matter should be dealt with at present,” Te Herewini told the Court that ‘they
were living at their settlements and were not particularly engaged.” When the people
had still not arrived ten days later the Court was told that they ‘were away at Tuhua and
elsewhere.” One explanation for this continued absence — offered by Taonui — was that,
scattered across a large and mountainous terrain, many had simply ‘not heard of the
proposed subdivision.” This hypothesis was, however, met with scepticism by the
Judge who noted that ‘this was the second time’ the application for subdivision ‘had
been proclaimed this year,” and that ‘persons should come to the Court to attend to their

business.’[p. 177]

The impression that there was something more afoot than a simple failure of
notification was underlined by Hauauru who along with Te Herewini had been

deputised to speak on the behalf of the absent people. Claiming that the land in
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question ‘belonged to all Ngati Maniapoto and Ngati Whakatere,” Hauauru condemned
the application warning that ‘there had been great trouble’ because of it. Amongst the
troubles the application had set in motion was the alleged arson of the applicant’s

house. [p. 177]

Despite Taonui reporting that letters had been sent ‘to the various persons at various
places’ urging them to attend the Court, nothing appears to have been done until May
of 1890 when Edwards yet again attempted get the subdivision under way. Once again,
however, the process was delayed with Ngati Matakore, Ngati Rereahu and Ngati
Whakatere refusing to ‘give in’ their lists of names until their boundary with Ngati
Rora had been properly ‘fixed.” Having ‘been before the Court for about eighteen
months’ the partition of Rangitoto Tthua thus remained deadlocked.[pp. 177-178]

The subdivision of the Rangitoto Tthua was finally carried out by the Native Land
Court in the latter half of the 1890s. Even then, however, some groups appear to have
been at best reluctant participants in the Court’s process. In January 1898 while
awaiting the arrival of the various interested parties including the representative for
Ngati Whakatere, Judge Gudgeon noted that it was ‘useless to wait for the Ngati Rora
who can never be depended upon since they are half Hauhaus and wholly Kingite.’[p.
382]

Although the evidence for it is sparse, the adoption of delaying tactics to stymie or at
least slow down the work of the Court may well have been quite widespread.
Certainly, Rangitoto Tthua was not the only block that had been, in the Judge’s words,
‘allowed to drift.” Puketarata, for example, appears to be another place where those
who opposed the Court’s work attempted to frustrate it through their non-attendance.
[p. 178]

In addition to cases of deliberate non-attendance and foot dragging the Native Land
Court within te Rohe Potae was also subject to a number of boycotts. In 1887 and 1888
tribal leaders from Ngati Maniapoto and Raukawa refused to engage with the Court
until their grievances regarding Hurakia and Maraeroa were seen to. In 1887 the Court
remained ‘blocked’ from June until the middle of November.[pp. 161-162, 172-173]
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In 1895, Ngati Maniapoto with the support of Ngati Hikairo and Ngati Mahuta
launched another boycott of the Court. In this case the primary object of the iwi’s
protest was recent Native land legislation that had extended the Crown’s right of pre-
emption to the whole of the North Island. With only the Crown’s business to go on
with the Court had sufficient business to sit for just 25 days in 1895.[p. 282]

In 1896 and 1897 Ngati Maniapoto tried again to boycott the Native Land Court. Once
again the issue was the Crown’s Native land legislation. On these occasions, however,
the boycotts proved less successful. The 1897 action, for example, lasted less than a
week after the Judge threatened to hear any case that might be brought before the Court
without regard to the claims of those who were absent. Such absentees would not only
be denied any status as counter claimants to the land in question but would also ‘have
no right of appeal.” Faced by the prospect of having land upon which they had an
interest adjudicated upon and alienated from them with no possibility of appeal, most of
those who might otherwise have chosen to support the boycott returned to Court.[p.
484]

The manner in which the Judge was able to undermine the boycott of 1897 underlines
the pressure that te Rohe Potae Maori were under to engage with the Native Land Court
system. Failure to participate meant leaving one’s land exposed and unprotected in the
face of any opposing claim that may be brought before the Court. In such
circumstances an absent group or individual ran the risk of seeing their interests
misrepresented, manipulated or even expropriated without possibility of appeal. In such
circumstances it is hardly surprising that many within te Rohe Potae chose the path of
engagement — however reluctant or unwilling — rather than outright refusal of the Court

and its processes.

Despite the very real dangers of disinheritance that came with such a policy, various
groups within te Rohe Potae did maintain their distance from the Native Land Court,
refusing to accept its authority over their lands. The most significant opposition to the
Otorohanga Court appears to have come from the Kingitanga.[p. 381] As described in

Chapter Two of our report, the Kingitanga led by King Tawhiao had refused to
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participate in the initial hearing of the Aotea-Rohe Potac Block in 1886.[p. 145]
Supporters of the Kingitanga continued to avoid the Court through the 1890s and into
the twentieth century.[pp. 381-382]

Another centre of resistance to the Native Land Court and its work within Te Rohe
Potae was located at Te Kumi near Te Kuiti. In keeping with their quest for autonomy
from colonial society and the colonial state, members of the Te Kumi community

refused to acknowledge or attend the Native Land Court.[p. 383]

10.8 To what extent did Rohe Potae Maori derive benefits from the Native Land Court

system?

In their discussions with Ngati Maniapoto and the other hapt and iwi of the Rohe Paotae
alliance, government ministers made a good deal of the benefits that Maori would enjoy
as a result of their engagement with the Native Land Court and the new economy.
Within Te Rohe Potae, however, the ability of title holders to derive benefit from their
their land was severely restricted by legislation that enshrined the Crown as the sole

legal purchaser or lessor of their land.[pp. 476-477]

The Crown’s right of pre-emption

The Crown’s right of pre-emption over the Rohe Paotae block and the restrictions this
placed upon Maori in the disposition of their lands was a major source of grievance for
the hapt and iwi of the region. At hui, through petitions, and boycotts of the Native
Land Court, they repeatedly protested the ‘restriction’ that they believed had been
unfairly placed upon their lands and pressed the Government for its removal.[p. 479]

By establishing itself as the sole legal purchaser of land within te Rohe Potae, the
Crown created a situation whereby Maori title holders could receive much less from the
sale of their land than they might have been able to command in an open market. Maori
title holders often complained about the ‘inadequate’ prices they received in selling

their land and the fact that such transactions were ‘not open to competition.’[p. 486]
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The ‘restrictions’ placed by the Government upon the alienation of land that had been
passed through the Court meant that it was often the Crown rather than Maori
landowners who was the primary beneficiary of the new title that had been created.
Purchasing from Maori at artificially low prices, the Liberal Government set out to reap

substantial profits when land was eventually sold on to European settlers.[p. 487]

Pre-emption and leasing

Alongside being offered relatively low prices for the lands they wished to sell, Crown
pre-emption constrained the ability of Maori of the Te Rohe Patae district to lease their
lands as an alternative to sale.[p. 487]

The restrictions imposed by successive pieces of legislation prior to 1894 precluded
Maori title holders from entering into private leases throughout most of the region. The
exception was the south-western portion of the inquiry district where a few Maori

landowners had succeeded in negotiating leases with European settlers.[pp. 487-488]

In 1894, the Native Land Court Act re-established the Crown’s right of pre-emption
throughout the whole of North Island. As a result, it became all but impossible for

Maori landowners to enter into leases for their land.[p. 489]

Rendered virtually impossible under the terms of the Native Land Court Act 1894, the
proscription upon Maori owners leasing their land to private Europeans was removed
altogether by the Maori Lands Administration Act 1900. The legislation was intended
to facilitate the leasing by Maori of their ‘surplus’ land through the Maori Land
Councils established by the Act. According to the Stout-Ngata Commission, some
41,077 acres of Maori-owned land were leased under the terms of the 1900 Act, ‘of
which 7751 acres were covered by timber leases, and 4830 acres by coal-prospecting
rights.’[pp. 489-490]

Restrictions upon the lease of ‘any lands owned by Maoris’ were further relaxed as a
result of the Maori Land Settlement Act, 1905. The Act allowed Maori landowners to

enter into ‘direct negotiation’ with Europeans seeking to lease their land. Leases were
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permitted to run for a maximum of 50 years. Reporting in 1907, Stout and Ngata noted
that a ‘large area of land ... amounting to about 84,000 acres,” had either ‘been leased’

or was ‘under negotiation for lease’ under the terms of the 1905 legislation.

Retaining and managing Maori land

Vesting ownership in a list of individuals each with his or her own distinctly tradable
but geographically undefined share, the titles issued by the Native Land Court in te
Rohe Potae made it very easy for Maori owners to sell their portions but extremely
difficult for them to develop their land and turn it to profitable use. Communities that
hoped to occupy and use rather than simply sell their land faced at least two problems.
First, there was the organisational challenge of managing or developing land that was
often held by tens or even hundreds of owners, any of whom was able at any moment to
either sell their share to the Crown or apply to the Court for it to be partitioned out of
the existing block. Secondly, there was the problem that — vested as it was in so many
‘undivided’ interests — the rights of individuals or groups to specific pieces of land

within each particular block remained undefined and uncertain.[pp. 490-491]
Two potential strategies for mitigating this problem were:
e The creation of collective ‘corporate’ bodies to manage large multiply-owned
lands.

e Partitioning the land into subdivisions with small enough numbers of owners to

effectively manage them. [491]

Leqislation for the corporate management of Maori land

Between 1886 and 1907, the governments took a number of legislative measures to
facilitate corporate management by Maori communities of their lands. These included
the Native Land Administration Act 1886, the Native Land Act 1894 and the Maori
Land Administration Act 1900.[p. 491]
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Repealed in 1888 the Native Land Administration Act does not appear to have been

applied within te Rohe Potae.[p. 491]

Despite providing a means by which Maori owners — under the supervision of the Court
— might hold their land in common, the system of incorporation established by the 1894
Act appears to have been designed at least as much to facilitate the alienation of Maori-
owned land as to foster its continued ownership and development. Moreover, while
the Act made ample provision for the alienation of corporately-owned land by block
committees, it made little allowance for their management or development of that land.
[p. 492]

The restricted and strictly controlled form of corporate title offered by the Native Land
Court Act 1894 proved unattractive to Maori of the Te Rohe Potae district. It would
appear that the owners of only one block, Mangaora on the north side of Kawhia
Harbour, applied to have themselves constituted ‘a body corporate’ under the

provisions of the Act.[p. 493]

Only in the twentieth century under the Maori Land Administration Act 1900 would
incorporation come to be regarded as a viable option for Maori landowners in the
district with around 41,000 acres of land vested in the Waikato-Maniapoto Board by
1907.[p. 494]

Partitioning as a land management strateqy

For Maori owners who wished to occupy or use, rather than simply sell their land,
partitioning and repartitioning that land to create titles with potentially manageable
numbers of owners remained one of the few practicable options available to them.[p.
500]

The radical subdivision of much of the original te Rohe Potae block from what had
originally been ‘tribal blocks,” first ‘into subtribal or hapu’ sections, and ‘then into
family and individual holdings’ was a major preoccupation of Stout and Ngata. ‘We

are not aware’ the Commissioners wrote, ‘of any Native district, which until 1888 was
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closed to the law-courts, where the Native Land Court has been so active and where

subdivision has proceeded so far as in this portion of the Rohe Patae .’[pp. 495-496]

In the blocks looked at in this report, the process of subdivision did not conclude until
the average number of owners in each block had been reduced to single figures. By
1906, the average (mean) number of owners in the 18 subsections of Kinohaku East 2
Section 28 B was three. In the subdivision of Pirongia West 3 and Hauturu West 1 the
average (mean) number of owners had been reduced to four and five respectively by
1908.[p. 496]

As every new subdivision had to be surveyed, successive partitions meant additional
survey charges that had to be paid either with money or in land. As Patupatu Keepa
complained to the Court in 1897 there seemed to be ‘no end to the expense of

subdivision after subdivision.’[p. 500]

Delays in the appeal process and completing titles

The ability to complete a court awarded title might also be frustrated by outstanding
appeals which could sometimes keep a piece of land in legal limbo for months or even

years.[p. 505]

Delays in the appeal process meant that titles could remain uncertain for prolonged
periods during which it would have been extremely risky for those who had initially
been declared owners by the Court to either develop or offer their land for sale or lease
lest the award be overturned and the block with their improvements pass to the
appellant. Although in most instances lasting for no more than a year or two, this
period of limbo was to extend for more than a decade in the case of the Pukuweka
subdivision of Rangitoto Ttihua.[pp. 505-506]

Taking advantage of economic development

With the railway under construction and having, as late as 1890, retained almost all of

their lands — including significant tracts of lands suitable for pastoral farming and

62



Answers to Tribunal Statement of Issues’ questions for “The Native Land Court, Land Titles and Crown Land
Purchasing in the Rohe Potae District, 1866-1907°, Dr Paul Husbands and Dr James Mitchell, Wai 898 #A79.

dairying — Maori in the Rohe Potae district should have been well placed to take

advantage of changes in the national economy.[p. 508]

Despite these advantages, Maori economic development within te Rohe Potae did not
flourish.  While Maori retained a good deal of land in all three counties which
significantly overlapped with the inquiry district at 1901 (Kawhia, West Taupo and
Clifton) the data points to the almost total failure of Maori to develop pastoral lands.
By 1901, pastoral farming had become the backbone of the New Zealand economy, yet
in Kawhia and West Taupo, there was no more than 0.13 acres of Maori land in sown
grass per head of the Maori population compared with 16.45 acres per head for the

population as a whole (including Maori).[p. 511]

Ma3ori land and sheep farming

The initial flourishing of this emergent Maori primary industry was reflected in the
‘annual sheep returns for the year ended 30 April 1892.” According to these figures
Maori connected with Te Rohe Potae were the proprietors of at least 15,643 sheep.[p.
512]

Despite its rapid start, the Maori sheep industry appears to have fallen into a near
terminal decline after 1892. The annual sheep returns for 1896 recorded a mere 2729
sheep in the hands of Maori in the Te Rohe Potae block with only ten individuals being
listed as owning one hundred or more sheep. In 1901, the enumerated number of
Maori-owned sheep had declined further to 2314, with only seven proprietors listed as
being in possession of at least 100 animals. Five years later the number of Maori-
owned sheep recorded in the annual returns had dropped by almost 1000 to 1383, with
only four individuals registered as owning more than 100. [p. 512]

The precipitous decline in the number of sheep owned by Maori in the district contrasts
sharply with an even more dramatic increase in sheep ownership amongst European
settlers. In 1892, individuals with European names (who were not unmistakeably
Maori) were recorded as possessing 2277 sheep (compared to the almost 16,000 in
Maori hands). By 1896 the figure for Europeans had increased to 3735. After 1900,

63



Answers to Tribunal Statement of Issues’ questions for “The Native Land Court, Land Titles and Crown Land
Purchasing in the Rohe Potae District, 1866-1907°, Dr Paul Husbands and Dr James Mitchell, Wai 898 #A79.

the number of European-owned sheep in the region (including Mokau and Awakino)
exploded, reaching 13,424 in 1901 and 32,483 by 1906. In 1906, one European-owned
enterprise — Tweedie Brothers of Awakino — was listed as owning more sheep (1900)
than all the Maori of the district combined.[p. 513]

The fall in Maori sheep ownership within the district ran more or less parallel with the
large scale alienation of individually-owned interests in Maori land to the Crown.[p.

514]

Maori land and dairying

In easy distance of the main trunk railway line, the country around the Waipa River was
particularly well endowed for successful commercial dairy farming. This land was
contained within the newly formed Waitomo County which in 1905 was home to a total
of 1487 dairy cows. By 1907 the number of dairy cows in the county had increased
more than two-fold to 3433.[p. 515]

It would appear that a few local Maori were able to convert their land to dairying. In
September 1904 at least 14 of the 21 dairy farmer shareholders of the Te Kuiti Co-
operative Dairy Factory Company were Maori including John Ormsby, John Taonui
Hetet, Henry M. Hetet, Hikaka Hetet, Hiri Wetere, Te Moerua Natanahira, Tuheke
Tutahanga, Ngarionga Mati and Pohe Tawhana.[pp. 515-516]

The success of the Te Kuiti dairy cooperative was noted by the Stout and Ngata who in
1907 reported that Maori suppliers had in the previous season provided 15,000 pounds
of butter-fat to ‘a dairy factory at Te Kuiti.” This would suggest that approximately 75
Maori-owned dairy cows would have been supplying the factory. [p. 516]

Notwithstanding, the commissioners found that in general little had been done amongst
the landowners of Ngati Maniapoto ‘to start farming on an efficient scale’ and the
experience of the Te Kuiti Co-operative Factory was simply ‘the most hopeful thing’ in
an otherwise bleak picture.[p. 516]
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In so much as Maori in the Rohe Potae district may have benefited from the dairy boom
of the early twentieth century, it appears to have been largely as labourers rather than

landowners.[p. 516]

Ma3ori land and the timber industry

By 1907, timber leases covered around 85,000 acres, or around five percent of the land
within the Rohe Potae district. This activity, closely associated with the arrival of the
railway, began in the early-1890s and offered some opportunities for Maori
communities to derive income from their lands. This was particularly so after 1900
when the formation of Maori Land Councils created a clear legal path for Maori of the

district to enter into leases.[p. 517]

Conclusion

Individualised Maori land titles both made it easier for the government to purchase land

and harder for landowners to manage and develop that land effectively.[p. 519]

By 1907 over one-third of Maori owned land within the Aotea-Rohe Potae block had
been alienated. Land titles had been transformed, but for little if any gain for the
original Maori owners of that land. Promises of Maori economic development had not
eventuated. The major beneficiaries of the transformation in land tenure carried out by
the Native Land Court within Te Rohe Potae were not the hapta and iwi who had
submitted their land to its process but rather the Government, which purchased their
land as individual interests without any competition, and the European farmer-settlers,
to whom the Government subsequently sold the land it had so inexpensively acquired
from Maori.[520-521]
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Impact of Native Land Court Title

10.9 What impact did the Native Land Court titles have in terms of:

(@) Tribal structures? and

(b) The individualisation of interests?

The ‘definition’ or ‘individualization’ of interests by the Otorohanga Court was of
great significance both to the Maori land owners of Te Rohe Potae and to the colonial
authorities who were intent on purchasing as much of their land as possible. Most
crucially, the Court’s definition of individual owners’ shares completed the process of
tenure transformation which was the central part of that institution’s purpose. Land
that had once been a collective resource, with spiritual and social as well as economic
significance, was converted by the Native Land Court into so many individually-
owned shares that could be sold like any other commodity (although only to the
Crown). This process of turning something that was real, tangible and — from a Maori
perspective in particular — living, into abstract shares whose value could be calculated
and traded on paper, was of great importance. Not least of all, it represented a
fundamental shift in the relationship between human and nature as something whose
value had been hitherto local and specific, defined by history and geography, was
transformed into a commodity whose worth was calculated primarily in terms of acres

and pounds, shillings and pence.[p. 241]

The ‘individualization’ of shares also had profound implications for community
control within Te Rohe Potac. By definitively vesting ownership in individual
shareholders, the Court’s action decisively undermined the capacity of hapa and iwi
leaders to control the allocation and disposal of a crucial community resource. From
now on it was individual owners, not the community as a whole, who would have the
ultimate power of decision over whether land would be kept or sold. The implications
for chiefly power of this ‘individualization of interests’ was underlined by Wilkinson,
who only partially exaggerated when he reported ‘that the Native Land Court, in doing
away with old Maori title to land and substituting a European one for it, has almost
entirely destroyed the influence that the chiefs formerly had over their people in the

66



Answers to Tribunal Statement of Issues’ questions for “The Native Land Court, Land Titles and Crown Land
Purchasing in the Rohe Potae District, 1866-1907°, Dr Paul Husbands and Dr James Mitchell, Wai 898 #A79.

matter of the disposal of land.” Thanks to the Court, Wilkinson declared, “Jack is now
as good as his master.”[pp. 241-242]

With many hapt and tribal leaders reluctant — initially at least — to indulge the Liberal
Administration’s appetite for large-scale land sales, the purchase of individual interests
provided the primary means by which the government acquired land within Te Rohe
Potae in the 1890s. In his pursuit of shares, Land Purchase Officer Wilkinson not only
criss-crossed the region but also arranged for the purchase of interests from owners as
far away as Porirua, Otaki, the Rangitikei, Parihaka, Auckland and even Australia.
Removed from the sanction of the local community, and with no immediate use for the
land themselves, non-resident owners were particularly susceptible to government

offers to alienate their shares.[p. 248]

The purchase of individual interests enabled Crown officials to acquire Maori-owned
land without first obtaining the agreement of the owners as a community. Indeed, only
rarely did the Government succeed in obtaining the shares of every owner within a
block before applying to have its interest defined and cut out. Of the 61 blocks
processed by the Court in 1898, for example, only nine had been entirely purchased by
the Crown. Elsewhere the Crown moved to claim its interest before all the owners in
the block had agreed to sell their shares. In 20 of the 61 blocks brought before the
Court in 1898 the Crown claimed its interest before having acquired even a bare
majority of shares. Thus, even when those with a clear (or even overwhelming)
majority of shares refused to sell, the Crown was still empowered to enter a block and
have the proportion it had purchased cut out.[pp. 257-258]

Vesting ownership in a list of individuals each with his or her own distinctly tradable
but geographically undefined share, the titles issued by the Native Land Court in te
Rohe Potae made it very easy for Maori owners to sell their portions but extremely
difficult for them to develop their land and turn it to profitable use. Communities that
hoped to occupy and use rather than simply sell their land faced at least two problems.
First, there was the organisational challenge of managing or developing land that was
often held by tens or even hundreds of owners, any of whom might at any moment

either sell their share to the Crown or apply to the Court for it to be partitioned out of
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the existing block. Secondly, there was the problem that — vested as it was in so many
‘undivided’ interests — the rights of individuals or groups to specific pieces of land
within each particular block remained undefined and uncertain.[pp. 490-491]

For Maori owners who wished to occupy or use, rather than simply sell their land,
partitioning and repartitioning that land to create titles with potentially manageable
numbers of owners remained one of the few practicable options available to them. To
the extent that partitioning created this possibility, it also placed a significant burden
upon local landowners. As every new subdivision had to be surveyed, successive
partitions meant additional survey charges that had to be paid either with money or in
land.[p. 500]

(© The succession to individual interests?

The practice of the Court, when determining who should succeed to the ownership of
the land of Maori who died intestate, was to divide their land equally among all of their
descendants. Leaving aside questions of the degree to which this represented Maori
custom, the effect of this system on land titles was to increase the number of owners in
each piece of land exponentially from generation to generation.[p. 500]

In the Rohe Potae district, the relatively late arrival of the Court meant that the
problems of succession were only just beginning to reveal themselves by the turn of the
century. The potential scale of the issue however is hinted at by the number of
succession cases that were already coming before the Court. By the latter part of the
1890s, and the early 1900s, the hearing of succession cases had become a large part of
the business of the Court. To give some idea of the scale of it, no fewer than 404
succession applications were gazetted for a single sitting of the Court in July 1903. The
burgeoning number of shares of ever decreasing size loomed as a major obstacle for
those had managed to acquire blocks of land with secure titles and small numbers of

owners. [p. 500]
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(d) The partition of land?

The radical subdivision of much of the original te Rohe Potae block from what had
originally been ‘tribal blocks,” first ‘into subtribal or hapu’ sections, and ‘then into
family and individual holdings’ was a major preoccupation of the Stout-Ngata
Commission. ‘We are not aware’ the Commissioners wrote, ‘of any Native district,
which until 1888 was closed to the law-courts, where the Native Land Court has been
so active and where subdivision has proceeded so far as in this portion of the Rohe
Potae .’ In Kinohaku East alone, Stout and Ngata calculated that ‘successive courts’
between 1888 and 1907 had made no fewer than 169 subdivisions. Nor was Kinohaku
East particularly exceptional. The commissioners also cited ‘Hauturu East and West,

Pirongia, and portions of Rangitoto Tuhua’ as blocks that had been subjected to ‘close

subdivision’.[pp. 495-496]

The findings of the Stout-Ngata Commission regarding the repeated partitioning and
eventual fragmentation of the Hauturu East and Pirongia West blocks is illustrated by
the histories of Hauturu East 1 block and Pirongia West 3. Consisting of an estimated
10,481 acres with 102 owners, Hauturu East 1 had itself been carved out of the Hauturu
East block in September 1888. Between 1889 and 1907, the block was the subject of
successive partitions the resulted in the creation of 39 new subdivisions (See Figure 7.3,
p. 498). Pirongia West 3 followed a similar course of division and fragmentation.
Created in August 1888 the 28,000 acre block had 135 original owners. By February
1908, successive partitions in 1895, 1898, 1899, 1901, 1902 and 1908 had reduced the
remaining Maori-owned portion of the block to 14 subdivisions, none of which
contained more than ten owners and all but one of which was less than 1000 acres in
size (see Figure 7.4, p. 499).[p. 496]

In the blocks we have looked at, the process of subdivision did not conclude until the
average number of owners in each block had been reduced to single figures. By 1906,
the average (mean) number of owners in the 18 subsections of Kinohaku East 2 Section
28 B was three. In the subdivision of Pirongia West 3 and Hauturu West 1 the average
(mean) number of owners had been reduced to four and five respectively by 1908.[p.
496]
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Costs

10.12 What were the costs of participating in the Native Land Court processes for Rohe

Potae Maori?

Engagement with the Court, which was unavoidable if Maori wanted to maintain legal
control and use of their lands, brought significant costs for the people of te Rohe Patae.
Court fees had to be paid for each day a case was before the Court and for every order
made. Participants in the court process also had to shoulder the expense of travelling to
court and feeding and accommodating themselves while they waited for their business
to be dealt with. They also might suffer additional ‘indirect’ losses as a result of being
obliged to be away from their cultivations or from illnesses contracted while at court.

Most significantly, Maori landowners were obliged to cover the costs of surveying their
land. These costs were often substantial. Sometimes running to hundreds, and
occasionally even thousands of pounds, the charges imposed by the Court for the

survey of particular blocks placed a serious burden upon communities.[Chapter 5]

10.12 (a) Was the health and wellbeing of Rohe Pdotae Maori affected by attending

Native Land Court hearings? If so, how?

1886

The sitting of the Native Land Court in Otorohanga in 1886 was considered
‘remarkable’ for the ‘perfect order’ and ‘uniform courtesy and good temper’ in which it
had taken place. There was apparently little sign of the ‘drunkenness, disorder, and
confusion’ that characterized previous sittings of the Native Land Court in European

settlements such as Cambridge or Kihikihi.[p. 136]
According to Crown agent George Wilkinson the 1886 hearing in Otorohanga was also

notable for the fact that ‘there was not a single case of death or severe illness amongst’

those who attended. This was despite the fact that the Court had ‘sat continuously

70



Answers to Tribunal Statement of Issues’ questions for “The Native Land Court, Land Titles and Crown Land
Purchasing in the Rohe Potae District, 1866-1907°, Dr Paul Husbands and Dr James Mitchell, Wai 898 #A79.

through four months of a most boisterous and inclement winter, and that nine-tenths of

the Natives attending Court were living in tents the whole of the time.”?’

Wilkinson’s glowing account of the health and wellbeing of those who attended the
first sitting of the Court in Otorohanga may have been contested by Waikato counter-
claimants and their supporters. Calling for an adjournment of the Court to Alexandra Te
Wheoro had complained that since the opening of the Court ‘sickness and scarcity of
food had occurred and now prevail.” ‘No provision’, he claimed, had ‘been made for
the visitors’ who were obliged ‘to procure and purchase their supplies’ apparently at

great inconvenience and expense.[pp. 143-144]

Te Wheoro’s claims of food shortages and sickness had, however, been hotly contested
by those who had spoken for the five tribes. John Cowell argued that ‘the appeal owing
to food’ was groundless and that there had been ‘nothing serious’ in terms of sickness.
Te Hauauru, meanwhile, pointed out that ‘warm clothing’ could ‘be obtained in the
stores’ while Hitiri Parata representing ‘the principal hapus of Ngati Raukawa’ noted
that ‘the people of Taupo, Tuhua, Whanganui, Mokau and Kawhia’ were all willing to

‘remain’ in Otorohanga.[p. 144]

1892 to 1907

Although systematic evidence is unavailable, the minute books of the Otorohanga
Court contain some reference to instances of sickness and death when they affected the
business of the Court. On 28 January 1898, for example, John Ormsby sought an
adjournment in the Puhanga (Rangitoto Tahua 61) case informing the Court that as a
result of ‘so many’ of his people being ‘ill with influenza’ he was not yet ready to
present his case. The hearing of the Taraunui case, meanwhile, was halted repeatedly as
a result of four separate deaths and the illness of both the witness and a kaiwhakahaere.
[pp. 298-299]

2 AJHR, G-1. p. 5.
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It is impossible, however, to know whether these cases of sickness and death had any
connection with the sitting of the Court or if they were only incidental to its
presence.[p. 299]

10.12 (c) Were there social and economic effects as a result of absences from kainga and

cultivations in order to attend Native Land Court hearings?

Sittings of the Court in the spring and late summer and autumn almost certainly
disrupted the planting and harvesting seasons of Maori communities. Between 1888
and 1890 Judge Mair appears to have respected requests to delay the opening of the
Court (in Otorohanga at least) until March of each year in order to allow Maori
participants time to gather their crops. His successors, however, do not appear to have
been so obliging. The Court sat through August, September, October and November in
1892 and 1897, and August through October in 1896. It was in session in the early part
of the year, from January until at least the end of March in 1892, 1898, 1899, 1901,
1904, 1905 and 1907. In 1898 the Court sat more or less continuously in Otorohanga
from 11 January to 14 July before relocating to Te Kuiti from 22 July until 20 August.
In 1899, it worked largely without interruption from the middle of January until the
beginning of July, breaking only to relocate between Te Kuiti and Kawhia and then
Kawhia and Otorohanga.[p 299]

The contention that participation in the Native Land Court process could have a
disruptive influence on economic activity is also supported by a report from the local
enumerator for the Maori Census. Writing in 1896, W. H. Grace linked an improvement
in Maori livestock production to a reduction in the activity of the Court. ‘In the Kawhia
county,” he reported, ‘a good many (Natives) seem to be devoting more attention to the
raising of stock, especially since the Native Land Court has not been sitting so

continuously, thereby enabling them to devote more time to industrial pursuits.’[p. 299]

10.13 Were Native Land Court fees equitable for Rohe Potae Maori?

Participation in the Native Land Court process was not free. The fee for having a case

heard by the Court was £1 per day for each party. In addition, parties were charged two
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shillings for the swearing of each new witness. On top of the charges for having their
case heard by the Court, Maori land owners also faced a number of other fees. The fee
for a certificate of title or ‘any other order conferring title to land” was £1. Succession
orders cost five shillings each. Five shillings was also the charge for filing an
application for the ‘appointment of a new trustee’ or ‘for approval of sale or lease by
trustee.” Participants in the Court process were also charged 10 shillings for filing an
application for an exchange or partition of a piece of land, £5 for filing an application
for rehearing and 2s 6d for the inspection of any record. Most of these charges

remained constant throughout the period under review.[p. 289]

Although perhaps not substantial in themselves, court fees could quickly accumulate.
Such was most obviously the case in long and highly contested cases that might stretch

over days or weeks. [p. 289]

The cumulative effect of successive court fees, levied as a piece of land was taken
through the various stages of the Native Land Court process, is illustrated by the case of
Pirongia West. The relatively slight cost of hearing the partition of Pirongia West, the
first time was considerably compounded when the case was subjected to rehearing in
August and September of 1894. Tallied from the margins of the minute books, the fees
for the 23-day rehearing came to £36 3s or almost five times the cost of the original
case. When combined with the fees for the original hearing, the total cost of taking the
partition of Pirongia West through the Court was £43 9s. When the fees for subsequent
partitions are added, the total cost for the in Court fees for the subdivision of Pirongia
West between 1892 and 1907 comes to a total of at least £84 13s.[pp. 289-291]

If court fees charged to a particular block could compound appreciably over time,
charges for individual partitions and succession cases could also multiply, with Maori
owners being charged for each distinct piece of land or set of shares for which an order

was made.[p. 292]
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10.14 Were survey costs excessive?

While the initial, up-front cost of surveying a block or section of land before the Court
might be carried by the Government or private surveyor, the ultimate bill was placed at
the feet of the Maori owners. The size of this bill could vary markedly, depending upon
the size and terrain of the land in question as well as the number of subdivisions
surveyed.[p. 302]

The definition and cutting of boundaries across rugged, bush-covered terrain could be
very expensive. William Cussen’s survey of the subdivisions of Kinohaku West and
Marokopa Blocks, for example, cost £2980 before interest. The charges for the survey
of Rangitoto Tahua into its various subdivisions amounted to at least £6132 10s
2d.%[pp. 303-305]

The proliferation of partitions across country that was otherwise conducive to easy and
economical survey could also add significantly to the cost of survey. Calculated at a
price per acre rate, the initial surveys of the open but densely partitioned Kakepuku and
Puketarata blocks were in fact more expensive than that of the mountainous and
forested Marokopa and Kinohaku West.[pp. 305-306]

Like court fees, moreover, the impact of survey charges upon Maori land owners
tended to be cumulative, with each new round of partitions bringing a new array of
charges. In the ‘minutely subdivided” Kinohaku East, for example, 63 court orders
made across 1895, 1897, 1899, 1901 and 1902, levied a total of £2096 13s 10d from the
owners of the original block.?[pp. 303-306]

According to the four ledgers that recorded applications for the ‘determination of
survey charges’ between August 1892 and December 1907, £22,017 worth of survey
charging orders were placed upon land within the boundaries of the original Aotea-
Rohe Potae block between August 1892 and the end of 1907. Including the £1333 12s
5d worth of survey charges ordered by the Court on 21 March 1898 for the partition of

28 See Table 5.14.
2 See Table 5.18.
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the Mokau Mohakatino 1 block, the total for the Rohe Potae inquiry district as a whole
(excluding extension areas) amounted to at least £23,350. Excluded from this already
substantial figure is any interest that may have been added to the sums initially ordered
by the Court. Also missing are the survey charges that were laid against Wharepthunga
block. According to a Survey Department memorandum addressed to Wilkinson on 27
May 1899 these amounted to ‘£378.1.6 plus interest.” When this figure is added to our
total, the sum of survey charges registered against land within the Rohe Potae inquiry

district (excluding extension areas) during the period under study is £23,728.[p. 307]

To give some sense of the size of this figure, comparison can be made with the costs of
different commodities and wages. The year 1892 was near the peak of Maori sheep
farming in the district with flocks totalling around 16,000 sheep. The New Zealand
Official Yearbook of 1893 estimated the value of sheep at 12s per head and lambs at
10s. Had Maori in the district sold every one of their stock it would have thus paid little
more than a third of the total cost of surveys accrued during this period. Put in other
terms, the survey debt was equivalent to the revenue which would have been gained
from producing, transporting to market and selling around 9500 tons of potatoes, or by
a small army of just under 300 men working as general labourers (at 6s 6d per day) for
a year.[p. 308]

10.15 What was the effect on Rohe Potae Maori of survey costs, survey liens and the

interest on sums owed?

Interest on survey charges

Although it is impossible to obtain a complete and systematic picture, some idea of the
additional cost imposed by the charging of interest on survey liens can be garnered
from notes and calculations penned in the remarks column of one of the ledgers that the
Court used to record applications for survey charging orders. Covering the period from
1900 to 1908, this ledger provides examples of interest being added to survey liens in a
number of blocks including Kawhia, Kinohaku East, Pirongia West, Pukenui and
Rangitoto Tahua.[p. 309]
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In Rangitoto Tahua — for which evidence is most substantial — interest and fees accrued
on a survey lien could sometimes add more than 20 percent to the original order by the
time the mortgage was paid off. In Rangitoto Tahua 70, for example, an initial charge
of £101 15s 7d had been inflated by interest to £123 13s by the time it was released, an
increase of 21.5 percent. In other blocks, however, the increase imposed by interest
charges occasionally amounted to a much more manageable four, five or six percent.
In most blocks — in what is admittedly a small and unscientific sample — the additional
burden exacted by the imposition of interest lay between these extremes, amounting to

between seven and 10 percent of the original order.*[pp. 309-310]

If the interest charged on the liens for the Rangitoto Tthua blocks we were able to
sample seem to have tended towards the significant but manageable, this was not
always the case in other blocks. In sections of Pukenui 2, for example, interest and fees
contributed an additional 18, 19, 21 or even 27 percent to the charge set out in the
initial order.®[p. 310]

In parts of Pirongia West and Kinohaku East interest accounted for an even more
substantial portion of the total survey charge. In Pirongia West 1 Section 2G interest
charges of £8 4s 7d saw the lien on the section increase 26 percent from £34 18s 3d to
£43 17s 10d by the time the mortgage was finally paid. Similar high rates of accrued
interest were incurred in sections 2D and 2H of the same block, as well as in sections
2A and 3B of Pirongia West 3B. In Kinohaku East 2 the owners of sections 9 and 11
saw their survey liens augmented by more than a quarter (from £29 14s 9d and £39 3d

to £37 8s 5d and £49 4d respectively) before they were eventually paid off. [p. 310]

Although representing relatively modest sums, the addition of £8 14s to a lien that had
initially totalled slightly less than £35 or £7 8s to an original charge of £29 14s 9d,
nevertheless placed a significant new burden upon what was usually a small number of
Maori owners. Pukenui 2H had a total of just 20 original owners, while Pirongia West
1 Sections 2 D, G and H had no more than two, five and eight respectively. Sections 9
and 11 of Kinohaku East 2 had two and five original owners each.[p. 310]

% See Table 5.21.
31 See Table 5.21.
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10.16 To what extent, if any, did Native Land Court-related costs and the requirement

to pay them contribute to the alienation of Rohe Potae Maori lands?

It was relatively rare for Maori owners to pay off liens in cash and where they did, it
usually involved relatively small sums. In cases when a survey lien on a piece of land
exceeded £30 (the equivalent of four to five months wages for a general labourer)
Maori owners usually struggled to pay off their debt without recourse to the alienation
of land.[p. 313]

The difficulties faced by Maori owners in paying off their survey liens with cash were
further exacerbated by the refusal of the Court — from June 1898 at least — to accept
gradual or partial payments.[p. 314] Another obstacle to any managed payment of
survey liens was the individualisation of ownership of land. Without any acceptable
provision for corporate management of their lands, it would have been difficult for the
individual owners of a block (sometimes numbering in their hundreds) to organise and
administer an equitable way of paying the charges. Compounding this difficulty, the
Crown’s assertion of its right of pre-emption over the lands in the district also denied
owners the possibility of leasing their land as a means of raising capital to pay off
survey debt.[p. 315]

Lacking the means to pay off the sums they owed in cash, most of the owners who did
not wish to immediately alienate their shares to the Crown, were obliged to pay their
survey liens in land. [p. 315] Payment of survey debts with land took two forms:

1. ‘Sale’ blocks

The practice of cutting out ‘sale’ blocks to pay survey charges (and sometimes other
court costs as well) was particularly prevalent in the massive Rangitoto Tihua
subdivision. At least 12 ‘sale’ blocks were created out of blocks within Rangitoto
Tahua. The largest, 6070 acre Rangitoto Tahua 10 was designated to pay the ‘outside
survey’ of itself and the 12,437 acre Rangitoto Tuhua 9. Amongst the other ‘sale’
blocks cut out of Rangitoto Ttihua were the 1770 acre Rangitoto Tahua Number 4, the
4000 acre Number 48 and the 5000 acre Number 65. Altogether, an estimated 34,340
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acres of the original Rangitoto Ttuhua block were defined and sold in payment of survey
and other costs under the terms of section 10 of the 1896 Act. Within the area of the
1886 Aotea-Rohe Potae block as a whole the estimated total area of land set apart as
‘sale’ blocks to pay survey charges between 1892 and 1907 amounted to more than
68,000 acres.[p. 316]

2. ‘Cutting land out’ for survey costs

In addition to being taken from °‘sale’ blocks that been specifically defined for the
purpose, land for survey charges could also be cut directly from any block that was
subject to an outstanding survey lien. The mechanism by which a portion of a block
could be taken as payment for the survey of the whole was set out in section 65 of the
1894 Native Land Court Act. Under section 65, the Court was empowered ‘to vest a
defined portion of or interest’ in any land that was subject to a survey lien to whomever
‘it may consider entitled to such payment in fee-simple in satisfaction and discharge of
such cost of survey.” In te Rohe Potae, where most survey liens were transferred to the
Government, the entitled party — before 1900 at least — was almost invariably the
Crown.[p. 317]

The loss of land through section 65 to satisfy survey liens was particularly significant
because it involved land that Maori would otherwise not have alienated. Altogether,
land was taken in this way from at least 123 blocks between July 1897 and April 1901,
with non-sellers losing an average (median) of 10.7 percent of what had been left to
them once the Crown had taken the share it had purchased.®® In some cases the share of
the non-sellers’ ‘residual’ set aside for survey costs was much higher. In 31 blocks it
amounted to one-fifth or more of the remaining land.[p. 318] In other blocks the
percentage of the non-sellers’ portion claimed under section 65 was smaller but still

significant. [p. 320]

Amongst the 79 blocks and sections from which land was claimed for survey liens by
the Chief Surveyor in 1906 and 1907 the average proportion taken was 6.9 percent.*

32 5ee Table 5.26.
¥ See Tables 5.27 & 5.28.
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Once again there was considerable variation, with the owners of the 92 acre Rangitoto
Tahua 27 and 15 acre Awaroa B1A actually losing more than half of their areas (62.5
and 51.7 percent). Eleven of the 79 blocks or sections were levied for 20 percent or

more of their total areas to cover survey costs.®[p. 321]

Taken together, therefore, at least 202 blocks or sections had land cut out of them by
order of the Court as payment in lieu for a survey lien between 1897 and 1907. As a
result at least 22,784 acres that might have otherwise remained in the hands of Maori
who had chosen not to sell their lands were alienated to the Crown. Within individual
blocks or sections the proportion of land claimed varied enormously: from more than
half of a block’s total area to less than one percent. The median proportion taken for all
202 blocks or sections was 8.6 percent. Expressed as a mean (the total sum of land
ordered by the Court to cover survey liens divided by the total area of all the blocks and
sections subjected to this process) the average share cut out and awarded to the Crown
was 7.3 percent.[p. 321]

Total land lost to survey charges

Altogether, more than 91,000 acres of land within the original Aotea-Rohe Potae block
were surrendered by Maori owners as payment for survey and other related charges
(such as interest on survey liens).* This figure, compiled from the records of the Court
and Native Land Purchase Department, is considerably more than double the 40,000
acres that Stout and Ngata estimated ‘surveys of original blocks and partitions’ had cost

Ngati Maniapoto up to 1907.[p. 328]

The quantity of Maori-owned land lost in payment of survey charges was significantly
increased as a result of the low prices the Government was able to command in its
position as sole legal purchaser. With no other means of paying their debts and securing
release from the survey liens that the Court had placed upon their lands, Maori owners
had little choice but to accept what some of them at least considered to be the

‘inadequate’ prices the Crown was offering. As a result large areas of land were lost for

% See Table 5.28.
% See Table 5.31.
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what Kahu Karewao Topine and Hakiaha Tawhiao described in their letter as ‘a

nominal sum.”*[pp. 328-329]

Remedies

10.17 How appropriate were the procedures available to Rohe Potae Maori to seek
remedies in respect of the Native Land laws and the Native Land Court processes

and outcomes?

Rehearings

The Native Land Act 1880 and its successor the Native Land Court Act 1886, allowed
any ‘Native who feels himself aggrieved by the decision of the Court or for the
Governor, to apply for a rehearing, provided the application be made within three
months after such decision is given’. Power to decide on whether a rehearing would be
granted was vested in the Chief Judge of the Native Land Court. There were no clear
published guidelines for the grounds on which a rehearing should be granted or
declined with the Chief Judge (at least up until 1889) tending to base his decision ‘on
the contents of the application(s) and a report from the judge who had heard the case.’
As Grant Phillipson points out, there was ‘no Maori input to the decision, other than as

applicants.’[p. 210]

If a rehearing was granted, it was to be heard before two judges and one or two
assessors. This requirement was reduced to two judges and one assessor by the Native
Land Court Act 1886 Amendment Act 1888.[p. 210]

Rehearings concerning land within the Rohe Potae were rare. Although several
applications for rehearing were made regarding the Court’s 1886 Rohe Potae decision
only one was actually reheard. Almost all the others were deemed ‘premature’ by the

Court because, although they followed the Court’s judgment on the block, they had

%8<mo te utu he noa iho’. Kahu Karewao Topine and Hakiaha Tawhiao to Te Honore Miniata Maori (Letter in
Maori with English Translation), 28 June 1900, MA/MLP Series 1, Box 68, NLP 1903/114 — Rangitoto Tuhua
No 4
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been filed before a formal court order was made which appears to be the point at which

the Court interpreted a ‘decision’ as having been made.[p. 153]

Of the 34 subdivision-related applications registered between December 1888 and
September 1891, no fewer than 19 were dismissed by the Chief Judge. In October 1889,
for example, the Chief Judge sitting at Otorohanga dismissed all of the applications for
rehearing before him. A further nine of the 34 applications were discarded for being
either ‘premature’ (two), ‘too late’ (six), or invalid (one). Three were marked as simply
‘refused.’[p. 211]

In all, only two of the 34 applications submitted between December 1888 and
September 1891 appear to have been met with a positive result, and only one appears to

have been actually reheard.[p. 211]

From the beginning of 1892 until the supersession of the rehearing system by a new
Native Appellate Court in 1894 the Chief Judge proved to be somewhat more generous
in his granting of rehearings. Between May 1892 and December 1893, 27 applications
for rehearing were registered regarding blocks within the original Aotea-Rohe Potae
block, resulting in the rehearing of eight cases (30 percent granted). In each of these
eight cases the original decision of the Native Land Court was either overturned and
replaced with a new order (as was the case for Pirongia West, Te Awaroa, Pokuru, and
Kinohaku West N) or the original order was amended (as with Taharoa, Mahoenui, and
Parihoro). As Phillipson points out in his 2011 article on ‘the origins of the Native
Appellate Court,” the relatively sharp increase in the frequency of rehearings granted
after 1891 followed directly from the Court of Appeal’s ruling in the Mangaohane case
of that year. In a unanimous decision the Court declared that ‘the practice of deciding

applications [for rehearing] without a hearing was unlawful.” [429]

The Native Appellate Court

In 1894, the practice of rehearing cases in special sittings of the Native Land Court was
replaced by a new ‘Native Appellate Court.” Established by the Native Land Court Act
of that year, the Native Appellate Court was to ‘consist of the Chief Judge and such
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other Judges of the Native Land Court as the Governor may from time to time appoint.’
The Court could also include a Native assessor, although his agreement was ‘not to be
essential to the validity of any judgment.” Covering ‘every matter in which the Native
Land Court has jurisdiction,” the Native Appellate Court provided what the Te Urewera
Tribunal has described as ‘a guaranteed right of appeal from the Native Land Court.’
According to the Act ‘any person aggrieved by a decision of a Native Land Court, or
Judge thereof” was entitled to lodge a notice of appeal with the new court. Notices of
appeal were required to be in writing and in most cases — including those involving
investigations of title, the definition of relative interests, partitions, and succession
orders — had to be filed ‘within thirty days’ of the day on which the contested decision
had been ‘pronounced in open court.” Decisions of the Appellate Court were, ‘as to
every question of law and fact,” to ‘be final and conclusive’ with no subsequent right of

appeal to a higher court.[pp. 429-430]

Between 13 June 1895 and 5 December 1906, 82 notices of appeal were registered
against decisions of the Native Land Court regarding land within the Aotea-Rohe Potae
block.>” At least 40 of these applications concerned subdivisions within the massive
Rangitoto Tthua block, including the Taraunui and Whatitokarua, Pukuweka, Puhanga,
Rangitoto and Rangitoto A subdivisions. Multiple notices of appeal were also filed
against decisions made by the Court with regard to the Kinohaku East 2,
Karuotewhenua and Taumatatotara blocks. Although the type of case under appeal was
not always made apparent in the registers, 19 notices concerned judgments of the Court
in investigation of title cases, 14 involved partitions, and nine were appeals against

succession orders.[p. 430]

Of the 82 notices of appeal lodged between June 1895 and December 1906, 39 resulted
in cases being reheard by the Appellate Court (48 percent).® Of these 39 cases, 18
concluded with the original order of the Native Land Court being ‘affirmed’ or
‘upheld.’ In 17 cases the original orders of the Court were either cancelled or modified
by the Appellate Court. In the case of four others, the original order was partially
upheld and partially modified.[p. 430]

37 See Table 6.10.
% See Table 6.11.
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If 39 of the 82 registered notices of appeal were heard by the Appellate Court, 43 were
not. Of these, 12 were dismissed due to the non-payment of the deposit required under
section 85 of the Native Land Court Act 1894 ‘as security for the costs of appeal.” A
further 11 were withdrawn by the appellants themselves. Other notices were rejected on
account of late or invalid applications. In certain instances appeals that had been
notified for the same block were incorporated together and heard in a single case.[p.
431]

Despite providing — on paper at least — ‘a guaranteed right of appeal from the Native
Land Court,” the legal framework which created and governed the operation of the
Native Appellate Court nevertheless placed significant barriers in the path of those who
may have intended to lodge an appeal. As we have seen, notices of appeal were
required to be in writing, and in most cases had to be registered within 30 days of the
reading of the contested judgment.[p. 431]

That groups with legitimate claims were stripped of their right of appeal by the 30 days
limit is testified to by the case of Waraki Tukorehu and the three others who petitioned
Parliament regarding what they considered to be John Ormsby’s ‘evil work’ in the
partition of Te Kauri 2 block. Not having learned that Ormsby ‘had got the whole’ of
their ‘place’ until more than three months after the Court had made the order, the
petitioners — with their only avenue of appeal now closed to them — had been left with
no recourse other than to lay their claim before Parliament.[p. 432]

Probably the most significant barrier placed in the path of those hoping to appeal an
order or decision of the Native Land Court, was the requirement that appellants provide
a deposit ‘as security for the costs of appeal.” The size of the deposit required varied
according to the judgment of the ‘presiding Judge, or the Chief Judge,” who was
empowered to ‘direct that such sum of money as he shall think fit be deposited by the
appellate as security for the costs of appeal.” Once fixed by the Judge or Chief Judge
the required sum had to be deposited ‘within fourteen days’ with the Native Land Court

registrar.[p. 432]
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Failure to come up with the required deposit, once a figure had been set, had serious
consequences. Under section 40 of the Native Land Laws Amendment Act 1895, an
appellant who ‘failed to deposit with the Registrar the sum required to be deposited for
security of costs’ was liable — not only to have their case dismissed — but also to see the
Court decision they were objecting to confirmed ‘as if” it ‘had been affirmed by the
Appellate Court,” with no further possibility of appeal. Twelve of the 82 notices of
appeal filed within te Rohe Potae between 1895 and 1906 are listed as suffering this
fate. [pp. 432-433]

As with the Native Land Court, groups or individuals with cases before the Appellate
Court were obliged to pay daily court costs. A long appeal hearing could result in

significant costs.[p. 433]

Petitioning for redress

Between August 1889 and the end of 1907, at least 36 petitions were sent from te Rohe
Potae to Wellington protesting an action or decision of either the Native Land Court or
Native Appellate Court regarding a particular piece of land. Thirty of these petitions
were presented following the passage of the Native Land Court Act 1894 and the
establishment of the Native Appellate Court. Amongst the blocks that were subjects of
one or more petition were: Kinohaku East Nos 1 and 2, Te Kauri Nos 2 and 2B,
Taumatatotara, Kawhia M, Mangamahoe, and Whatitokarua in Rangitoto Tthua. The
Appellate Court’s designation of the owners and relative interests to Rangitoto A
provoked three petitions to Parliament in 1901 and 1902, while its adjudication of
Pukuweka in favour of Whanganui and against Ngati Maniapoto was responsible for
four petitions between 1902 and 1912.*° The most determined petitioners during this
period came from Ngati Huiao who — as part of their ongoing struggle to recover an
urupa which the Court had mistakenly awarded to another party, and the Crown had
subsequently converted into a public cemetery and carved a road through — submitted
no fewer than seven petitions to Parliament between July 1892 and November 1912.[p.
435]

% See Table 6.15.
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Petitions submitted to Parliament by Maori about Maori issues were usually considered
by the Native Affairs Select Committee which then investigated in a variety of ways,
sometimes taking oral submissions from the petitioners, examining records, or
soliciting comment from officials. The Committee formally reported back to the House,

but had no power to make governments adopt its recommendations.[p. 435]

Of the 30 petitions submitted from 1895, the Select Committee found sufficient merit in
21, recommending that they be referred back to the Government for ‘inquiry’ or
‘consideration.” In the case of the other nine petitions the select committee made ‘no
recommendation’ for further investigation or action.”® Occasionally the Select
Committee was more explicit in its findings. Reporting on the petition submitted by
Ahurei Hikairo and five others in September 1895, protesting the attribution of shares
in Pirongia West 1 to persons ‘who were not entitled to them,” the Committee had
recommended ‘that the Chief Judge of the Native Land Court should hold an inquiry
regarding the injustice which appears to have been done to the petitioners.’[pp. 435-

436]

A favourable recommendation from the Native Affairs Committee or even the Royal
Commission — which was established in 1904 to investigate the claims of 25 petitions
that expressed grievances against the Native Land, Native Appellate or Valuation
Courts — did not, however, mean that the injustice complained of in a petition would be
made right. Indeed, in most instances it appears that this was not the case. Petitions,
referred by the Select Committee to the Government for further consideration, seem to
have generally received only cursory investigation before being set aside. As a rule, the
authorities called upon to verify the validity of a petition’s claim were the same as those
who had created the grievance in the first place. In such circumstances it is hardly
surprising if most complaints referred to the Government were not deemed worthy of
further action.[p. 437]

“0 See Table 6.15.
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