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Preface to 2012 Summary

I have copied the Introduction, Background and Conclusions sections of the original
report in their entirety, and have prepared summaries of my conclusions relating to the
Smith and McLintock reports and the section on “Later Studies”. The paragraphs in this
summary retain the same paragraph numbers which they had in the original report. A few
minor typographical errors have been corrected. Please note that page and footnote numbers

differ from the original report.

Wellington,
November 2012.
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Introduction

1. This study examines the historical evidence and historical analysis relating to
the ‘sacred pact’ relating to the sale of liquor allegedly made between the Crown and Rohe
Potae Maori in the early 1880s. It evaluates the report made by the Hon. Mr. Justice David
S. Smith in 1946 on “the question of a Sacred Pact, Pledge, or Treaty between the
Government and the Maori Tribes”', and that written by Parliamentary Historian Dr.
Alexander H. McLintock in 1953 on “the facts concerning a Sacred or Solemn Pact,
Covenant, Pledge, or Treaty said to have been made between the Government of New

2 Also considered are P.J.L. Skerman’s

Zealand and the Maori Chiefs of the King Country
thesis on “‘“The Dry Era’: A History of Prohibition in the King Country, 1884—1954”3, and
three reports on “political engagement” between the Crown and Rohe Potae Maori
commissioned by the Waitangi tribunal for this inquiry (Wai 898). These are Jonathan
Sarich’s “An Overview of Political Engagement between Hapu and Iwi of the Te Rohe
Potae inquiry district and the Crown, 1914—0.1939”4; Dr. Helen Robinson and Dr. Paul
Christoffel’s “Aspects of Rohe Potae Political Engagement, 1886 to 1913™%; and Cathy
Marr’s “Te Rohe Potae Political Engagement 1864-1886™°. The first two reports listed

devote specific separate sections to liquor issues and the ‘sacred pact’’.

2. I have to date written two major historical reports on the King Country
commissioned by the Crown, covering the period 1882-1899. A limited amount of new
research has been undertaken for this study in order to look more closely at issues and
events touched upon by McLintock (in particular), and to get a better idea of the context in
which the two earlier reports were written. This research was largely confined to an

examination of newspapers in the period 1898-1901 (those available online at the Papers

" ATHR 1946 H.-38 Appendix C: “Report by the Chairman of the Royal Commission on Licensing (The Hon.
Mr. Justice Smith) on the History of the Proclamations of the King-country and on the question of a Sacred
Pact, Pledge, or Treaty between the Government and the Maori Tribes”.

2 AJHR 1953 H.-25 Liquor in the King Country: An Examination by Dr. A.H. McLintock, Parliamentary
Historian, of the facts concerning a Sacred or Solemn Pact, Covenant, Pledge, or Treaty said to have been
made between the Government of New Zealand and the Maori Chiefs of the King Country. Alternatively titled
“The King Country and No-Licence: An Examination of the facts concerning a Sacred or Solemn Pact,
Covenant, Pledge, or Treaty said to have been made between the Government of New Zealand and the Maori
Chiefs of the King Country”.

SMA Thesis, Univ. of Auckland, 1973.

* Wai 898 #A29, March 2011.

> Wai 898 #A71, Aug. 2011.

% Wai 898 #A78, Nov. 2011.

7 Sarich Ch. 3 “Te Rohe Potae and Liquor, 1914-1954” pp. 124-225; Robinson and Christoffel Ch. 8 “Rohe
Potae Maori and the Liquor Laws” pp. 201-263.
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Past website, plus the early years of the King Country Chronicle 1906-08), and to selected
files from the New Zealand Alliance archives and Sir David Smith Papers held by the
Alexander Turnbull Library, plus the records of the 1946 Royal Commission in Archives

New Zealand.

3. In my 2006 study of the opening of the King Country [#A41] I commented
that Dr. McLintock’s report

was prepared within a fairly short space of time, and was written more in the
manner of an academic expostulation than as a full exposition of the evidence.
McLintock, in other words, tended to focus on argument, rather than on laying
out all of the evidence so that readers could make up their own minds.
Nonetheless, these arguments appear to the present author to be quite sound, and
while several historians have looked since 1953, none have found any further
documentary evidence for a single ‘pact’ between Maori and the Government
governing the opening of the King Country.

My opinion has not substantially changed as a result of the research which I carried out for

my 2011 report, or for this appraisal. Nor has my opinion changed a good deal as to the

question of what we are left with if there was no ‘sacred pact’. I observed in 2006 that

Yet if there was no single ‘sacred pact’ between the Governments of the day and
the Maori concerned, it is abundantly clear that there were a series of agreements
and understandings (and disagreements) between the different parties which
contributed to and shaped this momentous development. Conspicuous by its
absence from McLintock’s discussion is any reference to the Treaty of Waitangi,
and the implications of the Crown’s Treaty obligations with respect to the series
of events which led to the opening of the King Country. The agreements in
question need to be re-evaluated in this light, and to do so it is necessary to have
a clear understanding of what the key agreements were — and were not — and of
the circumstances in which they were reached.

It seems to me that the modern construct of the ‘sacred pact’ created by radical
prohibitionists in 1900 has made it much more difficult than it need have been to understand
what actually took place in 1883-85 in connection with the opening of the King Country and
the construction of the Main Trunk Railway, and has tended to override and obscure the real

grievances of the Maori people of the Rohe Potae concerning their relationship with the

Crown.
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Background

4, For seven decades, from 3 Dec. 1884 until 13 Nov. 1954, the sale of alcohol
was banned in much of the area known as “the King Country”, in the west-central part of the
North Island®. Specifically, licenses for the sale of liquor could not be issued within the
bounds of its two ‘Licensing Areas’®. This was by no means the only “no-license” district in
New Zealand during this period'’, but it differed from all the others in one significant way:
elsewhere in the country, from 1894 onwards, no-license restrictions were not imposed on
any given district unless 60% or more of its electors voted in favour of them. By the same
token, such restrictions could be removed if a majority voted against no-license at a later
poll. This was not the case for the King Country. It was not until 1949 that a licensing poll
of any kind was held, and that in 1954 which ended the no-license regime was only the
second occasion on which residents of the area were able to vote on the issue. The no-
license regime was rejected by four-fifths of the 21,166 electors who went to the polls in
1954“, including more than three-fifths of the Maori who votedlz, and “the Dry Era” (as

Skerman labels it) at once passed into history"’.

5. The King Country was for seventy years an exception to the rules governing
ordinary no-license districts because its constituent licensing areas were created under

different legislation than the others. Section 25 of “The Licensing Act 1881”"* provided that

¥ Proclamation on 3 Dec. 1884 (NZG 1884 p. 1685). From 1887 onwards, with the proclamation of the “Upper
Wanganui Licensing Area” (26 March 1887; NZG 1887 p. 436) the No-License area corresponded with the
“railway district” under Crown pre-emption which was created by “The Native Land Alienation Restriction
Act 1884” No. 51 (see Loveridge Wai 898 #A68, Fig. 2). The “King Country Area” described in the First
Schedule of the 1953 Act appears to have been made up of most or all of the two original Licensing Areas.
Note that, for the most part, it was not illegal to possess or drink liquor in the Licensing Area, or to import it
for personal use in limited quantities, but only to sell it.

? The final amended boundaries are shown in Map 3 of Robinson & Christoffel Wai 898 #A71 p. 209.

10 Robinson & Christoffel Wai 898 #A71 p. 210 note that “By 1908, 12 of the 76 European electorates had
voted to go dry, and at various times up to 20 percent of the New Zealand population lived in dry districts”.
17,031 of 21,166 voted for the sale of liquor under license (a majority of 80.5% in favour): NZG 1955 pp.
440-441.

12 According to the King Country Chronicle 16 Nov. 1954, cited in Skerman, “Dry Era”, p. 230.

13 It should be noted that, regardless of the outcome of the 1954 vote, once “the determination of the electors”
had been made — that is, once the poll had taken place — the status of the King Country would automatically
change. Section 5(1) of “The Licensing Amendment Act (No. 2) 1953 No. 90 specified that even if the
licensing proposal itself was rejected the area would still become “for all purposes ... a no-license district
within the meaning of section two of the Licensing Amendment Act 1910” and all other relevant legislation.
In other words, it did not matter whether electors accepted or rejected licensing; once this poll was taken the
King Country would become subject for the first time to exactly the same statutory regime governing the sale
of alcohol as the rest of the country.

' “An Act to consolidate and amend the Laws regulating the Sale of Intoxicating Liquors” No. 51.
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The Governor, on the application of the owners of any block or area of Native
land on which no publican’s license has hitherto been granted, may, by
Proclamation in the Gazette, declare that no license shall be granted within such
block or area, and it shall not be lawful for the Licensing Committee to issue any
license to take effect within any block or area so proclaimed.
Most of the King Country — from which the Crown and most Europeans had been excluded
since the end of the wars in the 1860s — fitted this definition, and after a large number of its
Maori inhabitants petitioned the Governor in 1884 for the exclusion of licenses', the
“Kawhia Licensing Area” was created under this Act by the Proclamation of 3 Dec. 1884.
The “Upper Wanganui Licensing Area” was created in 1887 after a similar petition was
received'®. When European settlement of the King Country began in earnest around the
beginning of the 20" century, determined efforts were made by some settlers (and some
King Country Maori) to change the licensing status of all or parts of the district, but these
initiatives were strongly contested by supporters of prohibition and temperance around the
country under the leadership of The New Zealand Alliance for the Abolition of the Liquor
Traffic. The opposition won out for the time being. Although in 1910 the King Country
was brought under the same basic regulatory regime as other no-license districts, no

provision was made for a poll to determine its licensing status' .

6. One of the principal arguments put forward by opponents of licensing in the
course of this 20™ century debate was that the King Country was a special case. It was
claimed that during the negotiations in the period 1883-1885 which led to the opening of the
area to the construction of the Main Trunk railway line and European settlement, the
Government of the day had promised the Maori rangatira involved that, in return for
allowing the railway through, no licenses for the sale of alcohol would ever be issued in the
King Country under any circumstances. This idea was largely based on a statement made in
1900 by Sir Robert Stout (Premier in 1884-87, Chief Justice of the Supreme Court from
1899 to 1926, and an ardent advocate of prohibitionlg), which he repeated on later occasions.

Prohibitionists, and some Maori from the King Country, maintained that the Crown had no

" The petition was not printed in the AJHR. McLintock consulted the original in the National Archives J
1934/37/29, and this has now been copied by Robinson & Christoffel in their SD Vol. 1 pp. 209-212 (from “J1,
1522, 18/25/8, ANZW”).

'® See Skerman, “Dry Era”, pp. 19-31 for a useful discussion of the background to the two proclamations.

' See the 1946 Report J1161: “The effect of this legislation [“The Licensing Amendment Act 1910” No.46]
was to convert the King-country into a no-license district, save for the fact that there is no poll for local
restoration”.

'8 David Hamer. 'Stout, Robert - Biography', from the Dictionary of New Zealand Biography. Te Ara - the
Encyclopedia of New Zealand, updated 1-Sep-10. http://www.TeAra.govt.nz/en/biographies/2s48/1.
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alternative but to honour this alleged undertaking — variously described at different times as
a ‘solemn pledge’, ‘solemn agreement’, ‘solemn compact’, ‘sacred pledge’, ‘solemn
covenant’, or ‘solemn pact’19 (sometimes said to involve other promises relating to land) —
regardless of any and all changes which took place after 1884”°. Putting the question to a
vote by the residents affected, be they Maori or European, was opposed by most or all
prohibitionists on the grounds that the wishes of these people were irrelevant to the question
of whether or not the ban on licensing should continue. Needless to say, perhaps, this rather
undemocratic position did not sit well with many of the people affected. Local opposition to
the no-license regime during the 20™ century debate appears to have arisen as much from
objections to disenfranchisement as from a desire for the introduction of licenses. The
arbitrary denial of a vote on Local Option on “an authority as mythical as the roc’s egg”, the
editor of the King Country Chronicle commented in the newspaper’s first issue in 1906, was

“un-British[,] tyrannical, and unspeakably Russian™?'.

7. In January of 1945 a Royal Commission on Licensing was appointed

to inquire into the working of the laws relating to the manufacture and
importation, sale and supply of intoxicating liquors, and into the social and
economic aspects of the question, and to examine and report upon proposals that
may be made for amending the law in New Zealand in the public interest. >
Although not specifically mentioned in its terms of reference®, the King Country naturally
took up a good deal of the Commissioners’ time and energy. Their focus was upon four

“mischiefs ... alleged to exist in the King-country”, all relating to its anomalous status.

These included

(1) The entry of liquor;

' All of these descriptions, save the last, were used in the many letters and petitions sent to the Government
1923-24 to object to King Country licensing proposals, which can be found in ANZ J 1934 37/29
[R13206295].

29 yustice Smith commented in 1953 that at the Royal Commission on Licensing in 1945-46 “the N.Z.
Alliance, certain Maori elders & others gave emphatic evidence that a ‘sacred pact’ constituted an everlasting
bar to any change in the licensing legislation affecting the King Country, no matter how circumstances might
change”: Memorandum of 17 Nov. 1953 for the Hon. T.C. Webb (Minister of Justice), in ATL MS Papers
3776 2/2/11 D.S. Smith.

z King Country Chronicle 26 Oct. 1906 “A Foreword”. This, of course, was written at the time of the
suppression of the Russian Revolution of 1905-06 by the Tsar and his reactionary supporters. Opposition to
what was perceived to be interference by ignorant outsiders was also a factor: see, for example, Skerman, “Dry
Era”, p. 170, who argues that the pro-license position soon developed into “a community movement” among
King Country settlers.

> ATHR 1946 H.-38 (1946 Report) pp. 1-2.

* Sarich Wai 898 #A29 p. 180 seems to be implying otherwise in stating that it “included an examination of
the situation in the Rohe Potae”, but this was not the case. See AJHR 1946 H.-38 pp. 1-9.
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2) The consumption of liquor ;
3) The lack of good [hotel] accommodation and
“4) The lack of the vote on the liquor question. 2

During 1945 the Commission, chaired by the Hon. Mr. Justice David Stanley Smith (later
Sir David Smith®), heard a great deal of evidence about these subjects, particularly at the

hearings held at Te Kuiti from the 5™ to the 7™ of July®°.

8. Some of the Commissioners apparently considered the evidence given to
them about the origins and nature of the “Sacred Pact” (the label being used by most of its
supporters by this time) to be less than convincing, and it was decided that a “critical
analysis” of the evidence relating to this subject using “all of the documents available” was
needed before any recommendations could be made?’. Justice Smith accordingly undertook
an examination of “the question of a Sacred Pact, Pledge, or Treaty between the

Government and the Maori Tribes”?®. His report, produced in June of 1946, concluded that

the weight of the evidence is heavily against the view that the Natives of today
are prevented by a “sacred pact” or ‘“a bargain” from deciding, in the
circumstances of to-day, what ought to be done in their best interests about the
sale of liquor in the King-country. *°

The Chairman’s conclusion was accepted and adopted by the Commission as a whole, who

stated in their main Report that

** ATHR 1946 H.-38 Appendix C (Smith Report 1946) pp. p. 221 J1126.

* After 1948. 1 will refer to him as “Justice Smith” hereafter, given that this was his title when the Report
under discussion was written.

?6 These sessions are recorded in Vols. 33 and 34 of the Commission’s record of proceedings: ANZ J61 14/33
and /34.

27 See AJHR 1946 H.-38 Appendix C (Smith Report 1946) p. 228 1216. The “Sacred Pact”, it was noted, “is
put forward by most of the elders of the King-country Maoris of to-day and by various church and temperance
organizations” as the principal reason for denying a vote on the subject of licensing, but “The ground so taken
has not hitherto, so far as we know, been subjected to critical analysis”. Skerman, “Dry Era”, pp. 194-195
calculates that seven of the nine Maori witnesses heard by the Commission in relation to the King Country
cited the Sacred Pact as the “the main reason” why the No-License regime should continue, whereas 11 of the
16 Europeans heard favoured licensing.

% ATHR 1946 H.-38 Appendix C: “Report by the Chairman of the Royal Commission on Licensing (The Hon.
Mr. Justice Smith) on the History of the Proclamations of the King-country and on the question of a Sacred
Pact, Pledge, or Treaty between the Government and the Maori Tribes”. Skerman, “Dry Era”, p. 197 describes
Justice Smith’s work as “a private investigation” but provides no evidence to support this unlikely assertion.
As I read 1216 of the main Report and 7 of his own Report, he carried out the investigation with the approval
of his fellow-Commissioners. There is nothing available to me which suggests that any of them objected to a
‘private’ report being used as the basis for their decisions. An full examination of Smith’s papers (held by the
Turnbull Library) would probably provide an answer to this question.

* ATHR 1946 H.-38 Appendix C (Smith Report 1946) p. 380 q92.
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We think ... that the weight of the evidence is heavily against the view that the
arrangement made by the leading Maori chiefs was of a kind which could not be
altered if the tribes concerned desired its alteration.
They accordingly concluded that a referendum should be held to determine whether the
Maori people of the King Country wanted “open — i.e. public — licenses in that territory, in

particular, the publican’s license™".

If “a sufficient majority” of them voted in favour of
licenses, the Commissioners thought, then Europeans should be consulted to see if they
agreed, for “We do not think that the Maori residents can require the introduction of liquor
in the King-country under open licenses unless the FEuropeans also desire that

introduction”2.

All electors on the Maori Roll should be eligible to vote in the initial
referendum, it was suggested, and the majority required to support the introduction of

licenses should be 60% in both referendums>>.

9. These recommendations outraged defenders of the “Sacred Pact” (not least
because Justice Smith’s conclusions were accepted in many quarters as definitive’®). The
Licensing Commission was attacked in one of several pamphlets issued by the “Maori King
Country Sacred Pact Committee”, for example, for “the misleading character” of its finding
concerning “the historicity and status of the KING COUNTRY SACRED PACT” [emphasis
in the original], and the Smith Report was dismissed on the grounds that “Its data was
incomplete and its interpretation of Maori thought, attitude and utterances was quite

5935

incorrect and very misleading It had been written after the Te Kuiti hearings, the

30 ATHR 1946 H.-38 Appendix C (Smith Report 1946) p. 229 q1217.

31 It should be noted that the Commissioners recommended that the question of whether any Maori were still
owed money for their lands in the railway corridor should be resolved before a referendum was held (]1235).
Justice Smith had discussed this at some length in his Report ({50-58) but was unable to provide a clear
answer.

> ATHR 1946 H.-38 Appendix C (Smith Report 1946) p. 230 1223.

> ATHR 1946 H.-38 Appendix C (Smith Report 1946) p. 232 q1238-1240. Smith stated in 1953 that the
reason why the Commissioners recommended that two polls be held, rather than a single combined poll, was
that in 1946 they considered that “the Maoris were still not to be regarded [in law] as the equal of the
Europeans with respect to the consumption of alcoholic liquor”, and that as long as that situation continued the
decision to change the licensing regime should “await the decision of those who were being protected on the
question of whether their protection should be removed”. He thought, however, that the changes made in the
1948 Act, which placed Maori and Europeans “on the same level of legal equality in relation to the
consumption of alcoholic liquor” meant that “there is no longer any basic reason for taking separate polls of
each race”: “Confidential —- Memorandum for the Minister of Justice Re: Separate Polls in the King-country”
by Sir David Smith, 25 Aug. 1953, in ATL MS Papers 3776 2/2/11.

* Skerman, “Dry Era”, p. 203 notes, for example, that many of the MHRs participating in the 1948 debates
“accepted implicitly, the Smith findings of 1945”.

% Maori King Country Sacred Pact Committee, Te Kingi Kanatere Ohaki Tapu me Te Komihana Raihana/ The
King Country Sacred Pact and the Licensing Commission (Te Kuiti: 1949). This stated that when the
Commissioners returned to Wellington from the King Country they “were divided as to whether the Historic
King County Pact should be sustained (the liquor representatives naturally opposed it), and the Chairman

LR}

undertook to look into the historical position and report back to the Committee ....”.
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author(s) noted, and the counsel representing those opposed to licenses were given no
opportunity to respond to it and the “new” evidence on the question which it had
introduced™. Justice Smith, it was claimed, while “appointed as Chairman to guide the
weighing of evidence” had somehow been transformed into “an Investigator and Collector
of new evidence from incomplete and Pakeha-coloured Government files”. (Pains were
taken to stress that the Smith Report was not, as some seemed to think, “a Supreme Court
judgment adverse to our case”, but rather that it and the Commissioners’ main Report were
“merely expressions of opinion based ... on incomplete evidence and on incorrect

interpretation of certain Maori terms and expressions”).

10. The attack on Justice Smith and his fellow-Commissioners became
particularly fierce after the passage of “The Licensing Amendment Act” in 1948, Section 89
of which provided for electors in the King Country to decide if the sale of alcohol would be
permitted there (and, if so, whether a Trust system governing licensing should be adopted)”’.
The Labour Government accepted most of the recommendations of the Licensing
Commission on this issue, although it was decided that both the Maori and “other than
Maori” polls should be held at the same time. Unless three-fifths of the electors in both the
Maori and General polls were in favour of licensing, however, the result would be “deemed
to be against the licensing proposal”, and the King Country would remain a no-license area
under the existing conditions™. This touched off a veritable blizzard of pro-Pact pamphlets
aimed at persuading the people of the King Country to vote for the status qu039. On the
face of it, the advocates of no-license were not overly successful. In the licensing polls, held
on 9 March 1949, a majority of both Maori and “other than Maori” electors voted in favour
of licenses. In the latter category some 80.8% of “other than Maori” voters (7,737 out of
9,581) approved of licensing, and 50.4% of Maori electors (1,550 out of 3,077) agreed with
them *°. Overall, a very substantial majority of King Country voters were in favour of

licensing (9,287 of 12,658, or 73.4%). Nonetheless, because the Maori pro-licensing vote in

% The dwindling time available may have been a factor here. The Commission was originally meant to report
by September of 1945, but this was progressively extended by a series of new warrants until August 1946.
7 “The Licensing Amendment Act 1948” No.74.

3 Sec. 89.4(b). With the exception that if Maori electors rejected licensing, but more than 60% of the non-
Maori electors voted for it, then it would be possible for so-called “club charters” (for private organisations) to
be issued “in respect of premises situated in any part of the King-country”: Sec. 89(7).

% Sarich Wai 898 #A29 p. 205 footnote #942 lists five pamphlets issued in 1949 by the “Maori King Country
Sacred Pact Committee” alone. Opposition to the idea of holding a poll at all began as soon as the Government
raised the idea: see Skerman, “Dry Era”, pp. 204-205.

Y NZG 1949 p. 862 “Declaration of Result of Special Licensing Polls in the King-country” of 29 March 1949.
Large majorities of both Maori and non-Maori voters preferred Trust control, if licensing was adopted. Note
that the figures given in Skerman, “Dry Era”, p. 208 are not correct.
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favour fell short of the 60% threshold, no licenses would be issued in the King Country. In
effect, the proposal to put King Country licensing on the same footing as the rest of the

country was defeated by fewer than 300 Maori voters*'.

11. The Labour Government which had passed the 1948 Act was replaced in the
General Election of 1949 by a National one. In the next General Election in 1951 the
Holland Government promised, if re-elected, to hold a new referendum in the King Country
in which Maori and non-Maori would vote in a single p01142. Although such a step was
considered in 1951 and 195243, it was not until 1953, with a General Election imminent (the
time when licensing polls were usually held), that Cabinet took action. It was decided in
April that the Licensing Act would be amended this session “to provide for a combined poll

2944

of Europeans and Maoris in the King Country proclaimed district Given the results in

1949 this amounted to formula guaranteeing the introduction of licensing, by submerging
any anti-license sentiment in a joint poll*.

12. The proposal to hold such a poll was of course vigorously opposed by those
who believed in the existence of a “Sacred Pact” — who, for example, in 1953 would file
seven petitions calling on the Government to honour its part of the alleged arrangement® —
and it appears that a certain number of National MHRs had their own reservations.
According to the King Country Chronicle, writing in September of 1953, if the Holland
Government persisted with the Bill “it could count on no more than 38 to 40 of its members’

support .... [which in the 80-seat House] would scarcely give the Government a sufficient

4! That is, with 3,077 valid Maori votes cast, at least 1,847 in favour of licensing would have been needed to
exceed the 60% requirement. The 1,550 votes cast in favour fell 297 short of this total.

*2 See Waikato Times, 17 August 1951 “Poll Proposed on Licensing Issues”, and Skerman, “Dry Era”, p. 215.
In a Memorandum of 26 March 1953 for Cabinet by the Minister of Justice stated that this policy “was
definitely decided at one of our Caucuses just prior to our going to the country [in 1951], though several
members seem to have forgotten it” and went on to recommend “that our pledge to the King Country people in
1951 should be carried out”: see ANZ AAFO 811 79L 266/3/3/v1.

* See, for example, the 1951 Memorandum by a Cabinet Committee recommending a combined poll, in ANZ
AAED 811 22/3/1 p. 4. The Memorandum itself bears the incomplete date “ __, 1952”, but a covering note
dated 8 May 1952 says that the report was prepared by “a Cabinet Committee which met last session”. See
also Skerman, “Dry Era”, pp. 216-217.

# Confidential Memorandum of 8 April 1953, in ANZ AAFO 811 79L 266/3/3/v1.

% As Skerman, “Dry Era”, noted p. 234.

* Skerman, “Dry Era”, p. 218. The seventh petition was the subject of a counter-petition stating that some of
the signatories “had signed the petition ... in error”. The Committee thought that these signatures should be
struck out, and made no recommendation respecting the petition itself. See AJHR 1953 1.-3, especially p. 10
Petition No. 41. I note that the Sarich’s SP Vol. 1 Wai 898 #A29a p. 164 contains a Waikato Times report
from 1953 (apparently June or July) of a pro-licensing petition submitted by “Hori Mana Rewi Maniapoto and
28 others asking that “the existing restriction on the sale of liquor be lifted in the King Country”, but cannot
find any reference to this in the report itself (see p. 210). (The newspaper sections of the Sarich SP is badly
indexed, and the specific dates of some of the articles cannot be identified).
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majority to get ... [it] through™*’. This prospect of internal opposition may be what inspired
the recruitment, in July of 1953, of the recently-appointed Parliamentary Historian Dr.

Alexander H. McLintock

to examine the archives to see whether any evidence could be found to support
the claim that a “sacred pact” had been made with the Maoris to prohibit the sale
of liquor in the King Country. 48

It appears that he was given three months to complete a report™’.

13. The requisite research was accordingly carried out, and his 59-page report,
Liquor in the King Country: An Examination by Dr. A.H. McLintock, Parliamentary
Historian, of the facts concerning a Sacred or Solemn Pact, Covenant, Pledge, or Treaty
said to have been made between the Government of New Zealand and the Maori Chiefs of
the King Country™, reached the Prime Minister at the end of October’'. It concluded that
the 1884 no-license Proclamation “was not irrevocable ... [and] did not bind the Government
of New Zealand in perpetuity”, and that there was no credible evidence that any ‘“‘solemn
pact or pledge” had been entered into in 1883-85 between the Government and the Maori
involved in relation to the opening of the King Country to the Crown and the railway. The
author did not doubt that some people sincerely believed otherwise, but thought that “the
story of the King Country ‘pact’ must be regarded as a classic example of the manner in

which a legend has become incorporated in the hard core of history” >*.

* King Country Chronicle 15 Sept. 1953 p. 7, cited in Skerman, “Dry Era”, pp. 217-218. National held 46
seats at this time. In November six Government MPs would vote against the Bill to amend the Licensing Act:
see Waikato Times 20 Nov. 1953.

8 This proposal was approved by Cabinet at its 28 July meeting: Confidential memorandum of 29 July 1953,
in ANZ AAFO 811 79L 266/3/3/v1. McLintock had been appointed in 1952 to write a multi-volume history of
the New Zealand Parliament. According to his biographer Edmund Bohan, the King Country report was “his
first task” in the job: “Edmund Bohan. 'McLintock, Alexander Hare - Biography', from the Dictionary of New
Zealand Biography. Te Ara - the Encyclopedia of New Zealand, updated 1-Sep-10 [JURL:
http://www.TeAra.govt.nz/en/biographies/4m24/1”.

* The Prime Minister reportedly told a delegation from the Inter-Church Council in September that
McLintock’s findings would be available “within a month”: ATL MSY-1838 Inter-Church Council on Public
Affairs, Minutebook Feb. 1953- Nov. 1953, entry for 11 Sept. 1953. The Council wanted the Government to
set up “a public tribunal ... to investigate the nature and implications of the history, law and usage of matters
affecting the issue of liquor licences in the King Country and to make a public pronouncement thereon”. The
New Zealand Alliance had called for such an inquiry two months earlier: Dominion 24 July1953 “Alliance
desires King Country Liquor Inquiry” (clipping in ATL 77/206 - 17/12 “NZ Alliance: Correspondence ... re
the King Country”™).

0 ATHR 1953 H.-25. Alternatively titled “The King Country and No-Licence: An Examination of the facts
concerning a Sacred or Solemn Pact, Covenant, Pledge, or Treaty said to have been made between the
Government of New Zealand and the Maori Chiefs of the King Country”.

3! Confidential Memorandum of 27 Oct. 1953, in ANZ AAFO 811 79L 266/3/3/v1.

>* See his concluding paragraph on AJTHR 1953 H.-25 p. 57, and the “Recapitulation of Conclusions”, pp. 57-
58.
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14. A Cabinet meeting on 2 Nov. 1953 took note of the Report’s completion,

”53, and decided to invite

immediately “accepted the findings of Dr McLintock in this matter
the National Party Caucus to approve of the proposed combined p01154. It did so, and the
requisite Bill was laid before the House soon afterwards. On 24 Nov. 1953, after a brief but
intense debate which largely focused on the King Country provisions of the Bill and
McLintock’s reportss, “An Act to Amend the Licensing Act 1908 was passed by the House
of Representatives under urgency56. Two days later it was approved by the Governor
General, and became law”’. This legislation provided in Part I for “a special poll ... of the
electors (including the Maori electors) of the area known as the King country” to decide if
the sale of alcohol would be allowed in future, and under what conditions. All of the
electors within this area, whether on the General or the Maori electoral roll, were eligible to
vote, and licensing was to be introduced if three-fifths or more of the total number of votes
cast were in favour of it. As noted previously, when the special poll was held a year later

more than four-fifths of the King Country residents who cast their votes rejected the status

quo in favour of the sale of liquor under license.

15. The historical reports prepared by The Hon. Mr. Justice David Stanley Smith
in 1946 and by Dr. A.-H. McLintock in 1953 played a significant part in bringing the no-
license regime in the King Country to an end. It seems to me very probable that, had Justice
Smith considered in 1946 that “the weight of the evidence” supported the idea that a “sacred
pact” had been entered into by the Crown to ban the sale of liquor in perpetuity, his fellow
Commissioners would not have seen their way clear to recommend that a referendum be
held, and the Labour Government would not have adopted the policy it did in 1948-49 (or, at

least, that it would not have proceeded in the same way). It seems equally probable that, had

>3 As, apparently, did the Maori Affairs Committee, for on 12 Nov. 1953 it decided not to make an
recommendation on the six On 12 Nov. 1953 the Maori Affairs Committee decided that it had no
recommendation to make about the six pro-‘pact’ petitions referred to above, being “of opinion that in the light
of the fact that historical proof has been produced in Dr. McLintock’s report, H 25, to dispel the belief that a
sacred pact existed in the King Country”: See AJHR 1953 1.-3, especially p. 10 Petition No. 41.

> Restricted Memorandum of 3 Nov. 1953, both in ANZ AAFO 811 79L 266/3/3/v1.

% See NZPD v.315 19 Nov. 1953 “Licensing Amendment Bill No. 2, pp. 2340-2405. The debate is outlined
in Sarich Wai 898 #A29 p. 213-215. On 24 November the member for Western Maori, Mrs. Ratana, moved an
amendment which would have required majorities of 60% or more from both Maori and “other than Maori”
electors (as in 1949). This was defeated by 38 votes to 33 (p. 2433). As previously noted, licensing was
supported by more than 60% voters on both the Maori and General rolls in the 1954 poll.

%% See NZPD 1953 Vol. 315 p. 2436 “Business of the House: Urgency Motion”, and “Licensing Amendment
Bill (No. 2)”. The Legislative Council was abolished in 1951, so passage by the House meant that the Bill
became law more or less automatically, after it was passed by the House.

7 “The Licensing Amendment Act (No. 2) 1953” No. 90.
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Dr. McLintock decided that there was any substantial historical evidence for the existence
an inviolable “sacred pact”, the National Government might not in 1953 have been able to
muster enough support to pass the legislation which led to the 1954 poll. The question
before us now is, did these two authors, individually or in combination, produce an answer
to the Sacred Pact question, which was and remains credible? To answer this, it is necessary
first to appraise the research which they carried out, and their analysis of the results, and
also to consider whether any evidence discovered since 1953 affects the validity of their

conclusions.
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Smith Report 1946

35. Looking back on this Report, it can readily be seen that Justice Smith did not
in fact gather “all of the documents available” which bore upon the question of the ‘sacred
pact’. His Report was not the result of a comprehensive historical research exercise, for it
covered only a limited range of material and some records which he no doubt would have
found interesting and useful were overlooked (or, possibly, not considered relevant). Justice
Smith also confined his investigation to the question of what happened before 1900, and did
not really give consideration to the history of the development of the idea of a ‘pact’ in the
early 20" century, which might have imparted a broader perspective on the questions
involved. On the whole, however, it is difficult to fault the conclusions which he drew from
the material considered, and particularly his conclusion that the weight of that evidence was

29

“heavily against the view” that a “‘sacred pact’ or ‘a bargain’” had been made about liquor
licensing in 1885 (or at any other date) which prevented the Crown from later introducing
measures which were considered to be in the “best interests” of the Maori people affected.
Justice Smith may not have been a professional historian, and the research exercise which he
carried out may not have been comprehensive or perfect, but he was obviously an astute
analyst who gave this evidence careful thought before reaching the findings which he did.
Certainly his fellow Commissioners seemed to think so. Following in his footsteps seven

years later, Dr. McLintock would find little in Justice Smith’s observations which he needed

to correct or could disagree with.

McLintock Report 1953

77. Dr. McLintock’s Report ... supported all of the conclusions reached by
Justice Smith, providing a good deal of new historical information along the way. He went
beyond the Smith Report in his examination of more of the new evidence relating to the
‘pact’ which appeared late in the 1890s and early in the 20" century, but his conclusions
about the statements made by Stout and Ormsby are very similar to those reached by his
predecessor. Neither of them was convinced by the claims which these two men made that
some kind of ‘bargain’ or ‘pact’ had been entered into by the Crown and the chiefs in
relation to liquor which went beyond the arrangement embodied in the proclamation of the
King Country as a no-license area under the 1881 Act in December of 1884. (Neither

concerned themselves in their Report with the claims made by Ormsby and Te Heuheu in
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1900 about a ‘pact’ concerning future sales of land, for this was not within their briefs’®).
They both concluded that the Stout and Ormsby statements were so greatly at odds with the
contemporary evidence relating to the 1880s that they could not be accepted as reliable.
McLintock, accordingly, dismissed out of hand as misguided any and all 20" century
literature about the ‘pact’ which relied on their statements — which, in effect, meant that he
considered none of the writings of the prohibitionists to have any historical credibility. He

was much harsher than Justice Smith in his treatment of Sir Robert Stout.

78. When Justice Smith read the McLintock Report in November of 1953 (in
order to review it for the Minister of Justice), his reaction was that

The author has reviewed a lot of material. Unfortunately, the tone is rather
polemical. In parts, the author gives the impression, so I think, that he is setting
out to prove a preconceived conclusion. Nevertheless, the facts speak for
themselves.

He did not, however, dispute any of the historian’s evidence or any of his conclusions™.

McLintock’s Report does undoubtedly include a polemical element — in the strict sense of “a
strong verbal or written attack” (New Oxford American Dictionary) — on Stout, for his
misleading statements, and on those who relied on his evidence to argue for the existence of
a ‘sacred pact’ in the face of the historical evidence positive and negative, which in his
judgment clearly showed this to be a “myth”. Justice Smith obviously thought that the
“impression” that McLintock was setting out to prove a preconceived conclusion was only
that, and no more: he himself, after all, had provided the conclusions which McLintock

double-checked, expanded upon, and ended up agreeing with.

Later Studies

This section examines the range of evidence (and particularly any new evidence)
relating to the ‘Sacred Pact’ which has been covered by Skerman, Sarich, Robinson and

Christoffel and Marr, and comments on the conclusions which have been drawn from it.

*% Although it should perhaps be noted here that Stout, in his 1924 evidence, stated that the only ‘terms’ which
he arranged with the chiefs on 15 April 1885 concerned the ban on liquor and the provision of land for free for
the Railway Corridor. Asked “Were there any other conditions with regard to the sale of their land”, he replied
“No, nothing about the sale of their land other than this — that the rights of the Government to pre-emption
were not given up”. (See ANZ LE 1 1924/9 p. A8.) In other words, he thought that it was agreed that the
Crown would retain the sole right to purchase lands within the Rohe Potae — as was provided in “The Native
Land Alienation Restriction Act 1884” No. 51.

% MS letter of 17 Nov. 1953 to T.C. Webb: ATL MS Papers 3776 2/2/11 D.S. Smith.



LOVERIDGE, SUMMARY OF ‘“° THE SACRED PACT’ AND THE KING COUNTRY” WAI 898 #A89. 17

Conclusions

102. The historical research underlying Dr. McLintock’s 1953 Report was, in my
opinion, sufficient in quality and extent to constitute a reliable basis for the conclusions
which the Parliamentary Historian drew about the alleged ‘sacred pact’. That underlying
Justice Smith’s 1946 Report was flawed in some respects, but most of its deficiencies were
remedied by the Parliamentary Historian. Historians have since 1953 brought to light a
good deal of new material in relation to prohibition in the King Country, but in my opinion
they have found nothing which suggests that McLintock was wrong in his analysis of the
evidence available to him and in his conclusion that Rohe Potae Maori and the Government
of the day did not make an agreement in the early 1880s which required that the sale of
liquor be banned in the King Country for all time. Or, for that matter, that they made any
kind of specific agreement relating to liquor sales after the Stout-Vogel Government made
its intentions known with the Proclamation of December 1884. Neither Skerman,
Christoffel or Marr (or anyone else) has located new evidence which shows that a ‘sacred
pact’ relating to alcohol was entered into by the Crown and the Rohe Potae chiefs in the
early 1880s, while Christoffel’s examination of the events of 1900 provides very strong
support for McLintock’s conclusion that the notion of a ‘sacred pact’ was created by the

prohibitionists for their own purposes after the turn of the century.

103. At the same time, however, neither Skerman, Sarich nor Marr accepts that
such a ‘pact’ of this nature was not made. Skerman and Sarich argue that Justice Smith and
McLintock did not give adequate weight to Maori oral evidence (both referring specifically
to the testimony given to the 1946 Commission), and evidently think that doing so might
lead to a different conclusion — without actually showing us how — while Marr argues that a
ban on liquor was part and parcel of a larger ‘sacred pact’ between the Crown and Rohe
Potae Maori which encompassed agreements about land disposal and other matters (of
which the prohibitionist ‘pact’ was a “distorted version”). As I understand it, though, she
also thinks that all of the elements of this particular ‘pact’ were open to future modification
by mutual agreement between the Crown and the iwi concerned, so evidently she does not
see it as an immutable one of the sort promoted by Maori and prohibitionist supporters of
the “Sacred Pact” in the 1930s and 1940s. Coming at the issue from a very different
direction, Marr thus seems to agree with Justice Smith and McLintock that there was no

unalterable ‘pact’.
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104. It is somewhat unfortunate, in hindsight, that a single specialist study of the
‘sacred pact’ was not commissioned for this inquiry by any of the parties involved. A
thorough review of the evidence available, unconstrained by artificial periodization, would
probably have given us a better understanding of where matters stand, and would perhaps
have filled a few of the gaps which still remain open. Such a report could have provided a
thorough examination of what John Ormsby said on different occasions about the
agreements reached between the Crown and Rohe Potaec Maori in the early 1880s%’, and
brought this together in a systematic fashion with the comments made by Wahanui and the
other chiefs in 1892, the evidence given to the Tauponuiatia Commission in 1889, the
statements of Te Heuheu Tukino in 1900, the Maori claims about rating in the interwar
period®', and with the evidence given by Rohe Potae Maori to the 1946 Commission about

the “Sacred Pact”®?

, to get a clearer understanding of what was being claimed, and when. A
closer examination of the prohibitionist literature on the “Sacred Pact” might also have been
undertaken, if only to see whether McLintock should have paid more attention to the points
raised therein (and to appraise the Alliance’s criticism of his own report). Whether any of
this would take us very far beyond Dr. McLintock’s conclusions, however, is very much
open to question. Some people are still saying “I think there is a pact” (as Holland put it in
1953), just as they were before the Parliamentary Historian received his commission, despite

a convincing demonstration that the weight of the evidence points firmly to the opposite

conclusion.

105. At several points in this discussion I have touched upon the question of when

the phrase “sacred pact” came into use in reference to the alleged agreement concerning

% Including his evidence to the Tauponuiatia Royal Commission in 1889 about the agreement made with the
Crown in December of 1883 that the Rohe Potae block would be dealt with by the Native Land Court as a
single unit, and that this agreement was violated by the Crown in 1886. Ormsby made no reference at this time
to any other agreements related to the opening of the King Country. See Tauponuiatia Minute Book (ANZ MA
71/1), pp. 40-43. This evidence is discussed in my forthcoming evidence relating to the Marr Report. I have
very recently come across yet another statement on the subject by John Ormsby, in the King Country Chronicle
of 14 June 1909 “The Maori Agreement — Ancient History Revived”. In an interview he stated that, at the sod-
turning ceremony in 1885, the Rohe Potae Maori present asked Stout “that no sale of land should be allowed
until after the completion of the investigation of titles, and that no liquor should be allowed in the district, as
we wished to avoid the evils we had seen associated with the land courts and the sale of liquor”. The Premier,
Ormsby stated, “then promised he would have the requests atended to [sic], and the district was shortly
afterwards proclaimed a prohibited area”. However, Ormsby dismissed the prohibitionists’s claims about a
“breach of faith” as “absolute nonsense”, adding that such people “can know nothing of the local conditions, or
of what the Natives think of the matter”. He thought that the ban on sales “was an expedient to save the
Maoris from evil, and in a measure accomplished its purpose”, but believed that “The necessity for the
expedient has long passed” and the prohibition should be removed. See Appendix B, below.

%! See Sarich Wai 898 #A29 pp. 157-162 “Rates on Maori Land in the Te Rohe Potae inquiry district”.

62 Including a thorough examination of the Smith Papers at the Turnbull Library.
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liquor sales in the King Country. On present evidence, it would appear that from August of
1900 onwards prohibitionists were describing what Premier Stout had referred to in his 21
July 1900 letter as an “arrangement” as ““a solemn pledge” or “solemn contract”. Thereafter
the terms used to describe this proliferated. It was often termed ‘solemn’ or ‘sacred’, and
could be referred to as a ‘pact’, ‘compact’, ‘covenant’, ‘pledge’, ‘bargain’ or ‘agreement’ —
thus ‘solemn pledge’, ‘solemn compact’, ‘solemn covenant’, ‘sacred agreement’ or ‘sacred

pledge’ 63

The earliest use of the specific phrase “sacred pact” that I myself have seen, or
seen reference to, is in a petition presented to the Minister of Native Affairs by “a number of
elderly [Ngati Maniapoto] chiefs” early in August of 1926. According to the newspaper
report this petition referred to “a sacred pact between the pakeha and the Maori”, mentioning
the statement made by Wahanui at Kihikihi on 4 Feb. 1885 that the Government had
“consented” that no licenses would be granted in the King Country64. Given that the phrase
“sacred pact” seems not to have been used during the Hockly Committee hearings in 1922

and 1924, I think that this may well prove to be one of the first times it was actually

employed.

5 All of these can be found in the Justice file of resolutions sent to the Premier in 1923-24: see above, and
ANZ J 1934 37/29 [R13206295].

% Evening Post 6 Aug. 1926 “No-license Pact in King Country — Requests to the Government — An Irregular
Petition” (see AJHR 1885 G.-1 p. 14 for Wahanui’s statement). This report is cited in Skerman, “Dry Era” pp.
175-176, and Sarich Wai 898 #A29 p. 163-164, but neither historian mentions the “sacred pact” reference.





