Wai 898, # A89(b)

Responses of Dr. D.M. Loveridge to the Tribunal Statement of Issues
for Te Rohe Potae District Inquiry (Wai 898, # 1.4.3)

Introductory note

In providing these responses, I have focussed primarily on the issues that relate to hearing
weeks 1 and 2 and the relevant reports I have authored that are on the Wai 898 record of
inquiry. Ihave not responded to issues in section 19 of the Tribunal’s statement of issues,
“Land Alienation (Other) Issues” since these specific matters are to be dealt with at later
hearings, when my report on unused Maori lands in the King Country in the first decade of

the 20" century (Wai 898, A93) will be presented.

Further, I have not responded to issues that are essentially legal in nature or pose the

ultimate question as to whether the Crown has acted in breach of Treaty principles.
3. THE AUKATI
3.3 How did the Crown regard the aukati?

DML Prior to the ‘opening’ of the King Country in the mid-1880s New Zealand
Governments saw the aukati as a boundary defining an area within which it could not for the
time being exercise its authority or enforce colonial law without inviting civil unrest (or
worse). During the late 1860s a policy was adopted of attempting to persuade the
inhabitants of the area to voluntarily acknowledge the Crown’s authority, and until this goal
was attained, of refraining from exercising its authority or enforcing colonial law within the

King Country.

3.5 How did the Crown and Rohe Potae Maori regard the aukati following the 1883

petition and the 1885 agreement and other related developments at the time?

DML From early 1883, when the amnesty was proclaimed, and particularly after
the Government entered into direct negotiations with the resident tribes for railway and other
surveys, the aukati was considered by the Crown to be increasingly irrelevant. Wahanui’s

handover of the taiaha in November of 1885 was seen as a final, formal acknowledgement

that the estrangement between the Crown and Rohe Potae Maori had ended. RECEIVED
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3.6 Did Crown attitudes and behaviour regarding the aukati prejudice Rohe Potae
Maori during this period? If so, who among Rohe Potae Maori were affected and to

what extent?

DML I assume that this question refers to the pre-1883 period, when Rohe Potae
Maori did not recognise the Crown’s authority and the Governments of the day were
determined to reassert that authority, and make the King Country part of the colony once
again. I would need a clearer definition of what constitutes ‘prejudice’ under these

circumstances before I could answer this question.

4. CROWN AND ROHE POTAE AGREEMENTS 1882-1885: TE ROHE POTAE
COMPACT

Independence of the Rohe Potae and Kingitanga
4.1 How did the Crown respond to the fact that it did not exert de facto sovereignty

over areas inside the aukati prior to 1885?

DML Governments during the period in question would undoubtedly have liked to
exercise the same authority over the area inside the aukati as they did over the rest of the
colony. The likely consequences of doing so, however, were considered to be too dangerous
to risk, for both the colony in general and the Maori involved. The Governments of the day
therefore adopted to a policy of persuasion, rather than one of coercion, towards the King
Country, despite incidents (particularly the killing of surveyors and others) which infuriated

many settlers and could well have led to war if cooler heads had not prevailed.

4.2 In the Crown’s dealings with Rohe Potae Maori up to 1883 regarding the
extension of Crown de facto sovereignty inside the aukati, and in particular regarding

law and order and Maori self-government:
(a) What were Crown and Maori understandings of those dealings?

(b) What were the Crown’s motives?

(¢) Did the Crown act in bad faith?
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DML I think that all concerned understood that the Governments of the day wanted
to exercise the authority of the Crown and Parliament inside the aukati in exactly the same
way it did outside of this boundary. A number of broadly-similar offers were made to the
King and the Kingitanga as a means of facilitating such a transformation, none of which was
accepted or implemented. Had any of them been accepted, which would necessarily have
involved a formal written agreement, I see no reason to think that the Crown would not have

fulfilled its undertakings.

4.3 Why did the Crown not implement s71 of the New Zealand Constitution Act 1852

in relation to Te Rohe Potae?

DML: Premier Robert Stout addressed this very question in 1885 in a Memorandum
for the Governor in response to Tawhiao’s 1884 petition to the Imperial Government. The
British Colonial Minister understood the petitioners to be contending “that the powers
granted to the Queen by section 71 of the New Zealand Constitution Act [of 1852] ... are
still in full force, and that Her Majesty may properly be invited to provide by letters patent
that the laws enacted by the Legislature of the colony should not extend to the Native
territory [sic]; and that the Native laws, customs, and usages, modified as might be thought
desirable, should prevail therein, to the exclusion of all other laws”!. Lord Derby asked for
the observations of the colonial Government on this pointz. Premier Stout’s response was
that:

As to the provisions of section 71 of the Constitution Act (15 and 16 Vict., cap. 72),
Ministers would remark that it appears from the very terms of the section that the
Imperial Parliament contemplated that that section should only be used for a short
time and under the then special circumstances of the colony. The words used in the
section are, “It may be expedient,” “Should for the present be maintained.” So far
as allowing the laws, customs, and usages of the Natives in all their relations to and
dealings with each other to be maintained, Ministers would point out that this has
been the policy of all the Native Land Acts. The Courts that have to deal with
Native land — and it is the land that to the Natives seems the most important —
decide according to Native customs or usage (vide “Native Land Courts Act, 1880,”
section 24 ; see also sections 5 and 6 of the “Native Lands Frauds Prevention Act,
1881,” and section 6 of the “Native Land Laws Amendment Act, 1883”).

“Regarding the proclamation of Native districts”, he continued:

! Despatch #46 of 9 Aug. 1884, from Lord Derby to Governor Jervois: AJHR 1885 A.-2 No. 3 pp. 2-3:
an English translation of the petition is attached at pp. 3-5. As far as I can see the petition does not
make a direct reference to Sec. 71.

: AJHR 1885 A.-1 No. 33 p. 32 “Memorandum for His Excellency”, Enclosure in Despatch No. 39 of
28 March 1885 from Governor Jervois to Lord Derby.
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the County of Waipa [in the southern Waikato] is practically a Native district® , and,
if the Natives desired such a form of local government as the Counties Act affords,
there would be no difficulty in granting their request by the Colonial Parliament.
What, however, the petitioners desire is really the setting up of a Parliament in
certain parts of the North Island which would not be under the control of the General
Assembly of New Zealand. Seeing that in the Legislative Council and the House of
Representatives the Natives are represented by able chiefs, and that they have
practically no local affairs to look after that cannot be done by their Committees —
local bodies recognized by the Government® — Ministers do not deem it necessary to
point out the unreasonableness and absurdity of such a request.

I examined the origins and implications of Section 71 at length in a report for the
Whanganui inquiry (“The Development and Introduction of Institutions for the Governance
of Maori, 1852-1865”, particularly Chapter I), and will only comment here that Stout’s
position in 1885 reflected that of most colonial commentators and Governments from 1846
onwards. There was little or no interest in adopting any scheme which was not clearly under
the control of the colonial Government of New Zealand — particularly after the General

Assembly gained full control over Maori affairs in the mid-1860s.

4.4 What was the nature of the relationship between the Crown, Ngati Maniapoto
and the Kingitanga? Did the Crown maintain a dual policy towards the Kingitanga?
That is, did the Crown actively undermine the traditional authority of the Ngati

Maniapoto and Kingitanga leaders even while it was negotiating with them?

DML: The Crown did not recognise the Kingitanga as having ‘traditional authority’
in any sense, and consistently refused to acknowledge or treat Tawhiao as anything more
than an influential chief. For this reason I would not describe its treatment of the Kingitanga
as involving a ‘dual policy’: the Crown consistently sought to undermine or diminish what it
saw as its illegitimate authority where possible, just as the Kingitanga consistently sought to

challenge the authority of the colonial Government.

The Country of Waipa was constituted under the Counties Act 1876, but apparently was not put into
full operation until the late 1880s. The 1876 Act also provided for counties within the aukati —
Kawhia and West Taupo — but its operation “was suspended in both on account of the fact, the House
was told [by Native Minister Pollen], that they were ‘entirely Native districts’ (Luiten #A24 p. 12,
citing NZPD 11 October 1876 p 200. See also the maps on #A24 p. 13).

Apparently a reference to the Native Committees provided for by the Native Committees Act 1883.
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4.5 Did the Crown act reasonably and in good faith in dealing with Rohe Potae
Maori about opening up the region, in particular allowing sufficient time for

consultation?

DML I would say that the Crown upheld all of the agreements made with Rohe
Potae Maori during the period in question, based on its understanding of what they involved.
The chiefs were sometimes asked to make decisions sooner than they would like to have

made them, but it is difficult to say whether the time allowed was ‘sufficient’ or not.

Crown and Rohe Potae Mdori Agreements 1883-1885: Te Rohe Piotae Compact
4.6 In respect of the agreement reached between Rohe Potae Maori and the Crown

on 16 March 1883:

(a) What was the content and nature of the agreement reached between
Rohe Potae Maori and the Crown on 16 March 1883?

(b) What were Crown and Maori obligations as a consequence?

(c) Did the agreement represent a constitutional arrangement between the
Crown and Rohe Potae Maori?

(d) Did the agreement alter Rohe Potae Maori de facto self-government
and, if so, how?

(e) What were the Crown and Rohe Potae Maori motives for negotiating the
agreement of 16 March 1883 to allow a government survey? What other

issues were raised at the meeting?

DML.:

(a) It was agreed that Ngati Maniapoto would allow and assist with the exploration of
possible railway route through the King Country to Mokau by a Government official, and
that the Crown would hold further discussion with them before any railway line was built.
The latter was not specifically recorded in the letters exchanged on 16 March 1883, but it
was implicit in the recorded agreement that further discussions between the Government and
the chiefs would be necessary after the exploration survey was completed. When Bryce’s
successor Ballance “heard from several of your chiefs that such promises had been made”,

he immediately agreed to meet with them’. The chiefs also asked that Bryce “not grant

> See AJHR G.-1 pp. 13 (Ballance speaking at the Kihikihi meeting on 4 Feb. 1885. Taonui had drawn
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applications for surveys within our district” (evidently referring to surveys of title or other
Native Land Court purposes). Bryce agreed to “keep back minor surveys for a time”, but
stated that trig. surveys “which have nothing to do with title” would continue. He later
changed his mind following further representations from Wahanui and Taonui®. The chiefs
also notified Bryce that a petition asking for ““a satisfactory law for the lands of the
Ngatimaniapoto” would be sent to the Government at some future date. In reply Bryce
asked that this “state clearly the alteration you want in the law”, and stated that “If it [the
alteration] is an improvement in the law I will carefully consider it in your interests”.
Wahanui later stated that, after the chiefs’ letter was given to Bryce on 16 March 1883, he
had told the Native Minister that “I am going to send a petition to the House, and I want you
and your Cabinet to back it up”. He did not say what answer, if any, Bryce made to this

7
request’.

(b) The chiefs agreed to allow, and assist with, the exploration survey. Bryce agreed to
confine the surveyors’ activity to exploration, and hold further discussions with Rohe Potae
Maori before any railway line was built. It was also agreed that no surveys for Native Land

Court purposes would be allowed.

(c) In my opinion, no. I have seen no evidence to suggest that Bryce or his colleagues
saw the 16 March 1883 agreement in such a light. If Maori saw it as anything more than a
specific, limited agreement, they made no effort to record this in their letter to Bryce, or to

convey their view to the Government or the press in a clear and unequivocal manner.

(d) The 16 March 1883 agreement did not change the existing status quo in the King
Country.

the Native Minister’s attention to Bryce’s verbal promise in December 1884. As I noted in my 2006
report #A41 p. 162, Taonui acknowledged that the promise had not been made by Ballance himself,
but pointed out that “you have succeeded to his [Bryce’s] position to carry out his arrangements, and
it would have been a graceful act on your part if you had carried out his promise as a token to us of
the sincerity of your arrangements with Wahanui”. “Now friend”, he concluded, “inasmuch as that
you have not faithfully fulfilled your part of the agreement which led Wahanui to consent to the
exploration for the railway line, hearken you to our decision, we disapprove entirely of your action in
commencing the railway” (citing MA 13/43[A] NO 84/3668, letter of 3 Dec. 1884 from Taonui to
Native Minister).

6 See #A41 p. 25.

! AJHR 1885 G.-1 pp. 13-14 (Kihikihi 4 Feb. 1885).
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(e) The immediate objective of the Government was to build a railway into and through
the King Country, and it wanted to examine possible routes. The chiefs involved wished to
establish a friendly relationship with the Government without making any commitments
beyond allowing railway-route exploration until their people had formulated and agreed

upon a strategy for dealing with the Crown. See also (a), above.

4.7 Did the Crown act in bad faith in negotiating for Government surveyors to

conduct a survey? In particular:

(a) Did the Crown threaten armed intervention or confiscation?
(b) Did the Crown threaten compulsory purchase?

(c) Did the Crown place undue pressure on Rohe Potae Maori leaders?

DML No. Native Minister made it very clear that he thought the Crown had a right
to carry out such surveys, which would be in the best interests of all concerned, but wanted
the approval of the chiefs before proceeding in order to avoid possible problems. He was
quite prepared to agree, when asked, that the exploratory survey would be confined to an
assessment of the suitability of the country for railway construction. Bryce got what he
wanted from the meeting without making any concessions which were not in line with
existing Government policy (such as that of restricting surveys for Land Court purposes

inside the aukati), and he later kept to the terms of the 16 March 1883 agreement.

(a) Notin 1883. There seems to have been a possibility, after Hursthouse was captured
by Mahuki, that the Armed Constabulary might have been sent across the aukati to arrest
him, but the actions taken by Wahanui and his supporters to have Hursthouse released
averted the need for such intervention. I would note that Te Reti’s report on the 15 March
1883 meeting shows that the chiefs were conscious that ‘stoppages’ (of roads and surveys)
had in the past caused ‘suffering’, but that Wahanui saw cooperation with the Crown’s
exploration survey as the best way of facilitating their own interests. He thought that it
would clear the way for their petition and boundary survey — “I think that is the step we

ought to take, and it will result in good for us™®.

§ “Report of meeting of Ngatimaniapoto” of 15 March 1883, by Te Reti, in MA 23.5 N.O. 83/1143;
Marr Supporting Papers Wai 898 #A78a SP Vol. 2 pp. 529-540.
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(b) Notin 1883.

(c) The Rohe Potae chiefs were certainly under pressure, to a certain degree, as a result of
the King’s rejection of Bryce’s offer in 1882 and the Crown’s actions over the following
months. The Government itself was under considerable pressure from voters to start the
construction of the Main Trunk without delay and, if possible, to open up the King Country
to European settlement and economic development, and Bryce was unwilling to accept what
he saw as unnecessary delays. The formation of the “Four Tribes” alliance reflected the
development of a strategy aimed at dealing with the Crown in a manner which the chiefs
hoped would produce the best possible outcomes. Those present at Whatiwhatihoe on 16
March 1883 would no doubt have preferred to have had more time to discuss the matter with
everyone involved, but evidently believed that they had the authority to make the decisions

they did. Taonui and other leaders later ratified their decisions.

4.8 Was the 16 March 1883 agreement linked to the June 1883 petition, and, if so,

how?

DML There was no linkage between the 16 March 1883 agreement concerning a
railway exploration survey and the June 1883 petition, save that Wahanui and other chiefs
evidently saw the railway survey agreement as the first of several steps or stages in the Four
Tribes’ approach to an accommodation with the Crown. The possibility of preparing a
petition was discussed at the 15 March meeting of chiefs, and Bryce was notified in the
chiefs’ 16 March 1883 letter that at some unspecified time in the future “a petition will be
addressed to you praying you and your Parliament to pass a satisfactory law for the lands of

the Ngatimaniapoto™.

4.9 Did the Crown act in bad faith in implementing the 16 March 1883 agreement?

In particular:

(a) In proceeding with the survey without allowing Rohe Potae Maori
communities to consider their position?

(b) By encouraging divisions among Rohe Potae Maori leadership?
(c) By surveying beyond the terms of the agreement?

(d) By threatening Rohe Potae Maori if Crown action was opposed?
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DML I do not think that the Crown acted in bad faith in implementing the 16 March

1883 agreement. Its terms, as outlined in the two letters of 16 March 1883, were adhered to.

(a) The chiefs did not ask Bryce for time to ‘allow Rohe Potae Maori communities to
consider their position’ before carrying on with the surveys. It appears that when the chiefs’
agreement to an exploration survey was announced, Wahanui “asked Mr. Bryce not to send
Mr. Hursthouse ... until he had sent a messenger to all the up-country settlements to inform
them of his (Wahanui’s) consent™. In the event Hursthouse started out again on 20 March,
four days after the agreement had been made. He was accompanied on his journey by
Wetere, one of the principal chiefs of Mokau, which was evidently seen (as Ms. Marr puts
it) as providing assurance to the southern communities that the surveyor was “travelling

under chiefly aluthority”.10

(b) Iam not aware that the Crown ‘encouraged divisions among Rohe Potae Maori
leadership’ in the context of the 16 March agreement. It certainly had been encouraging the
separation of the tribes from the King for some time, and continued to promote and

encourage such a separation throughout this period.
(¢)  On the face of it the 16 March agreement related only to an exploration survey of the
Mokau route, and (after Bryce changed his mind about the trig survey), this was the only

kind of surveying undertaken by the Government.

(d) See my response to 4.7(a), above.

’ Waikato Times 17 March 1883 “Mr. Bryce and Wahanui”. The New Zealand Herald’s brief report of
the same date simply states that “The natives asked for a few days delay in order to send the decision
to those in the interior”: New Zealand Herald 17 March 1883 “Mr. Bryce in the Waikato”.

Marr #A78 p. 783 notes that “the chiefs agreed Wetere and his people would accompany the two
surveyors as extra security making it clear they were travelling under chiefly authority.”
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4.10 Was the Crown’s response to the June 1883 petition’s request for an inalienable

reserve adequate? In particular:

(a) Were the Native Land Laws Amendment Act 1883 and the Native
Committees Act 1883 adequate?
(b) Did the Crown mislead Rohe Potae Maori as to the management and

control of their lands?

DML The Atkinson Government had already responded to an earlier request from
Rewi for legislation to “make the whole of the [King’s] territory” into “a reserve under my
own, that is, the Maori mana; and your English laws” by passing “The Native Reserves Act
1882”. This included a mechanism whereby blocks of customary land could be moved
straight into reserve status by way of the Native Land Court, without being exposed to
alienation along the way''. This provision was considered to be unsuitable by Rohe PGtae
Maori, and was never used by them, although it was occasionally reported to be under

. . 12
consideration ~.

(a) The Native Land Laws Amendment Act 1883 and the Native Committees Act 1883
were considered by the Government to be appropriate responses to the requests made in the
petition. It appears that Rohe Potae Maori generally considered them to be improvements,

but overall were not satisfied with the Government’s response.

(b) In the context of the Crown’s response to the June 1883 petition I would not say that
Rohe Potae Maori were misled in any significant way. It was fairly obvious to all concerned
by the end of the 1883 session that the Government had not accepted the main proposals
made in the petition. As for specific pieces of legislation. it is apparent, for example, from
Wahanui’s letter to the New Zealand Herald in August of 1883 concerning the Native Land
Laws Amendment Act' and from John Ormsby’s comments at the first session of the
Kawhia Native Committee in 1884 concerning the Native Committees Act14, that the nature

and limitations of these measures were well understood.

H See #A41 pp. 38-39.

e.g. Waikato Times 12 April 1884 “Te Awamutu”

See New Zealand Herald 28 Aug. 1883 “The Native Land Laws Amendment Bill — Letter from
Wahanui”.

1 Marr #A78 p. 1044,
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4.11 In relation to the Rohe Potae leaders’ application for an external boundary

survey in 1883:

(a) What were the Rohe Potae leaders intending?

(b) Could the law at the time deliver what they intended through such a
survey?

(c) Did the Crown mislead Rohe Potae Maori as to what the survey might
achieve?

(d) Was undue pressure applied to obtain agreement to the survey?

DML.: I think it is fairly clear that the the Rohe Potae leaders wanted a boundary
survey in order to define in the first instance the area which they wanted the government to
recognise as being under their own control. The Crown’s often-stated position was that the
ascertainment of titles was necessary before anything else could be done. Bryce made it
very clear that final boundaries and ownership would necessarily have to be established by
the Court. With respect to the cross-claim with Ngati Hikairo then looming, for example, he

commented:

The evidence of Wahanui and friends will be heard as well as others. Boundaries in
that way will be fixed, but I do not understand he or others should prevent them
[Ngati Hikairo] having their claims decided by the Court. That will be the means of
hearing [sic] the boundary defined .... The may [sic] I regard the matter is, that the
application you now propose to make, will be considered on the same footing as
theirs. It does not matter by which application the boundary is fixed."

It was agreed that the external boundary would first be considered by the Court, with
subdivisions to be made at a later date. Bryce warned Rohe Potae Maori that if they did not
soon request and proceed with a title investigation or investigations it might be necessary to

allow the Court hear applications made by others with claims to the lands involved.

New Zealand Herald 1 Dec. 1883 “The Native Minister and the Kingites — They Agree to Apply to
the Land Court” (See #A41 p. 108). Two weeks later, when the terms for the survey were bing
discussed, Bryce told the chiefs that “An application to the Court does not settle the ownership. It is
an application to the Court to settle who has the right in the land. If you have real claims, you will not
fear to have them investigated .... The application is to determine tribal boundaries as between tribe
and tribe. Afterwards will come applications for subdivisions between hapu and hapu, and possibly
after that for settlement of individual claims. What better course than this? (New Zealand Herald 19
Dec. 1883 “The Kingites and the Native Minister”; #A41 p. 109).
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4.12 What undertakings did the Crown give as to how competing Native Land Court

applications could be managed?

DML.: Native Minister Bryce clearly implied that he was willing to allow the Four
(or Five) Tribes to make the first application to the Court in relation to the Rohe Potae (thus
giving them an advantage in the ascertainment process), provided that they did so in the near

future.

4.13 Did the Crown properly represent its role in holding back applications?

DML: Yes.

4.14 Did the Crown hold back applications in its own interest?

DML The Government’s position was that it was beneficial for all concerned if
titles to all Maori lands were properly ascertained as soon as possible. In the case of the
Rohe Potae it was feared that allowing the Court process to proceed without the consent of

the principal landowners might lead to conflict.

4.15 Did the Crown actively promote the Tauponuiatia and Waimarino block

applications? If so, what were the Crown’s motives?

DML Yes. The Crown wanted the land to be put through the Court as quickly as

possible, with the full support of the principal landowners in each district.

4.16 Why did Rohe Potae leaders allow the Native Land Court into the district? To
what extent did the Native Land Administration Act 1886, which provided for block

committees, address their concerns?

DML I think that they decided to take their lands to the Court in 1886 in order to
protect their claims. It would appear that Ballance’s descriptions of the way the proposed
legislation was meant to work played a part in encouraging them to do so, but his assurances
that a good judge and assessor would be appointed and that the Crown would not attempt to

purchase land before titles had been properly ascertained may have been equally important.
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Alcohol pre-16 March 1883
4.17 To what extent did Rohe Potae Maori control alcohol in their district prior to

1883?

DML Given that Rohe Potae Maori in 1884 were describing liquor as “the curse of
the land” (according to C.0.Davis'®) and considered it necessary to petition the Government
implement Sec. 25 of “The Licensing Act 1881 in their district, it would appear that they
were not able to exercise much control over the liquor traffic, and hoped that implementing

Section 25 of “The Licensing Act 1881 in their district would help them to do so.

4.18 To what extent was the Crown aware of Rohe Potae Maori concerns about
alcohol consumption prior to 1883? Did Rohe Potae Maori call for a ban on the sale of

alcohol in the district before 1883? If so, how did the Crown respond?

DML I have not examined developments prior to the 1884 petition.

Alcohol post-16 March 1883
4.19 Did the 16 March 1883 agreement address control of alcohol in the district?

DML.: No, the alcohol question was not addressed in the agreement and seems not to

have been referred to at the 16 March 1883 meeting.

4.20 Did Rohe Potae Maori leadership seek to control alcohol within the district and,
if so, how? Did Rohe Potae Maori communicate their desire to control alcohol in the

district to the Crown? If so, was this desire overridden by the Crown in:

(a) Opening up the district to settlement?

(b) Failing to enforce alcohol bans?

(c) Failing to give Maori sufficient support to enforce alcohol bans?

(d) Allowing a vote to decide whether a liquor licensing regime should be

introduced in the district? Was this appropriate?

10 New Zealand Herald 26 May 1884 “The Natives and the Liquor Traffic”. Wahanui was reported to
be involved with a petition to have the Act applied to the King Country (which seems somewhat
unlikely at this point), but was being opposed by those wanting to “have the control of their own

property”.
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4.21 What steps, if any, did the Crown take to assist Rohe Potae Maori to control

alcohol in the district?

DML The leadership sought to stop the sale of alcohol in their district, and
petitioned the Crown to apply the provisions of “The Licensing Act 1881 in their district.
It appears that they particularly wanted to stop sales until the ascertainment of titles was
completed'’. If the chiefs wanted to ban the importation and use of all alcohol they did not
communicate this very clearly to the Government — that is not what the petition asked for.
In any case this could not have done so without the passage of new legislation by

Parliament. I am not aware of any such requests being made to Parliament at this time.

(a) There was nothing about European settlement which was incompatible with a ban on

licenses for the sale of alcohol.

(b) Some Maori (and Europeans) later alleged that the enforcement of the ban on sales

was insufficiently rigorous.

(c) Maori, as such, were not responsible for enforcing the ban on sales, although there was

nothing to stop them from assisting the police to do so.

(d) During the 1880s and 1890s the system for the control of liquor in the country moved
towards one of allowing the inhabitants of each district to decide whether or not their
communities should allow licensing. There was nothing in the 1881 Act to this effect. By
the end of the century the licensing situation in the King Country was something of an
anachronism, and settlers complained that they had a right, like everyone else in the colony,
to take part in local decision-making about licensing. I think that the only reason why
licensing in the King Country was not made subject to a poll early in the 20" century was
the success of the prohibitionists in convincing many people that no-license in the King
Country was protected in perpetuity by some kind of a binding promise made by the Crown

in the early 1880s.

17 A point later made on several occasions by John Ormsby. His comments in 1909 to the King Country

Chronicle are copied in my #89 Appendix B.
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4.22 After 1884, did the concerns that Te Rohe Potae Maori leadership had about the

control of alcohol in the district change over time? If so:

(a) How did they change?

(b) To what extent did the Crown respond to those changes?

DML: It appears that by the early 1890s the principal chiefs had decided that the no-
licensing regime should be relaxed to allow for licenses in the new towns. Their 1891
request for licenses was initially granted by the Government, but in the face of strong
opposition by prohibitionists around the country the Otorohanga license was later revoked.
Agitation by Maori for licensing to enable the sale of liquor “openly and under the eye of the

laW”IS

continued for another decade, but prohibition evidently became the preferred option
once again after the turn of the century. With the exception of the Otorohanga license, the

Crown retained a no-license regime in the King Country until 1954.

4.23 What were the circumstances that led to the people of the Rohe Potae voting on

whether or not a liquor licensing regime should be introduced?

DML I assume this refers to the 1949 and 1954 polls. I have described them at
some length in the Background” chapter pp. 7-16 of my report #A89 “‘The Sacred Pact’ and

the King Country: A Critique of and Commentary on the Smith and McLintock Reports™".

4.24 Did the legislation relating to the control of alcohol in the district distinguish
between Maori and non-Maori? If so, what was the reason for the distinction, was it

unfair to Maori, and what prejudice did Rohe Potae Maori suffer as a result?

DML: TIhave not examined this subject in any detail.

8 As Wilkinson put it in an 1892 telegram: Evening Post 24 June 1892 “The Otorohanga Licensing

Question”.
1 Wellington: May 2012 WAI-898 #A89 (A Report for the Crown Law Office).
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S.  NORTH ISLAND MAIN TRUNK RAILWAY

Crown and Rohe Potae Maori agreements
5.1 What agreements did Rohe Potae Maori and the Crown reach in regard to the

construction of the NIMTR? In particular:

(a) What were Rohe Potae Maori and the Crown’s understandings of the
nature of the agreements reached or assurances given concerning the
NIMTR?

(b) What benefits did Rohe Potae Maori seek from the construction of the
NIMTR?

(c) What benefits did the Crown seek from the construction of the NIMTR?
(e) Did Rohe Potae Maori have an ongoing interest in the NIMTR beyond

its construction?

DML: I assume that this refers specifically to the agreement reached in 1885 with
respect to the start of construction.

(a) It was understood that the Crown would build a railway from Te Awamutu to Marton.
On the lands of the Five Tribes this was to follow a strip of land one chain wide, with an
allowance for stations. Some of this land would be gifted and some paid for, once
ownership had been ascertained. Neither the Crown nor Rohe Potae Maori made or agreed

to any conditions concerning the future disposition of any other lands within the Rohe Potae.

(b) In the short term the main benefit sought appears to have been political, in that it
would pave the way for better relations with the Government and settlers. Some Rohe Potae
Maori also wanted to participate in the construction of the line. In the longer term the

economic benefits of a railway were probably the most important consideration.

(c) The Government of the day wanted to build the NIMTR in order to connect the two
main cities in the North Island and generally to promote economic development in the North
Island. It was anticipated that a good deal of land in the railway district would eventually be
opened by lease and/or sale for settlement and development by Europeans. Many believed

that the benefits brought by the railway would help to reconcile Rohe Potae Maori to the
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restoration of the Crown’s authority over their territory, and encourage them to participate in

and contribute to the colonial economy as they had done before the wars of the 1860s.

(e) They had ongoing interest in the NIMTR as a very valuable resource which expedited
travel and transportation of all kinds, and fundamentally altered the nature of their

relationship with the rest of the colony.

5.2 If agreements were reached, to what extent, if at all, were those agreements and

assurances breached by Rohe Potae Maori and the Crown?

DML.: The only specific ‘agreement’ as such was that a railway would be built, and
that the land used for the track would be paid for if the owners so desired. In the event the
line through the Rohe Potae was built within a few years but the completion of the line
through to Marton took a good deal longer than expected. A few problems also seem to
have arisen with payments for the railway corridor. Much was said, at various times, by
Bryce, Ballance and Stout (at the sod-turning ceremony®’) about the economic benefits

which were likely to be generated for Rohe Potae Maori by the arrival of the raillway.

5.3 To what extent, if at all, did the 1885 agreement alter the earlier 1883 agreement?

DML: I am not sure which 1883 agreement is being referred to here. The 1885
agreement did not alter the 16 March 1883 agreement, which involved only railway-route
exploration and surveys. It did not alter the December 1883 agreement, which made no

reference to railway construction.

0 The Premier told the Maori people present that “besides the money you will get for your work, the

railway will do more things for you than that. It will make your land more valuable, and the land that
you do not need, if you wish to lease it you will get more money for it. Besides that, as you get
learned in farming, you will rear cattle and grow perhaps fruit and grain; and then you will get more
money for all these things when you have got the railway. Maoris cannot get on without money any
more than Europeans. Now, when the Maoris get the railway made, their land will be improved, they
will get more money, and I hope they will spend the money in making themselves more comfortable”:
see #A68 p. 15, citing New Zealand Herald 16 April 1885 “North Island Main Trunk Railway”.
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5.4 To what extent, if at all, did the agreements alter Rohe Potae Maori de facto self-

government?

DML.: The several agreements did not themselves explicitly alter Rohe Potae Maori

de facto self-government, but the outcomes of those agreements did. By 1886, if not before,
the Crown’s authority over the King Country had been restored, and Rohe Potae Maori were
in the same position as any other Maori group in the country in respect of their dealings with

the Government and Parliament.

Economic consequences
5.21 What economic costs and benefits did Rohe Potae Maori and the Crown

understand would result from the NIMTR?

DML: See above.

5.22 What were the economic benefits (whether promised or not) or detriment to Rohe

Potae Maori from the NIMTR? In particular:

(a) Was the price of Rohe Potae Maori land depressed because of the
Crown’s monopoly on purchasing?

(b) Were Rohe Potae Maori effectively made to pay for, or subsidise, the
NIMTR through the Crown policy of on-selling land at prices in excess of
those paid for the land?

(c) Did the Crown ensure that Rohe Potae Maori were able to utilise and
benefit from their remaining lands?

(d) Were Rohe Potae Maori left with insufficient lands under their control
to enable them to benefit from the NIMTR?

(e) Did Rohe Potae Maori benefit from the proceeds that the Crown
received from on-selling land for profit?

(f) Were lands retained by Rohe Potae Maori enhanced in value as a
consequence of their proximity to the NIMTR, and if so, were the owners

able to reap such benefits and by what means?
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(g) What benefits did Rohe Potae Maori receive from enterprises such as
employment on the construction of the NIMTR, supply of materials such as

timber and stone, and related goods and services?

DML

(a) Itake it the question is whether the prices for land paid to Rohe Potae by the Crown
under pre-emption were lower than might have been realised in an open market. It is of
course difficult to say what ‘market’ prices might actually have been, because in the absence
of private sales and leases no market existed. Stout and Ngata concluded in 1907 that the
prices paid by the Crown had been too low in light of “the agricultural and pastoral
possibilities” of the lands involved, and thought that Rohe Potae Maori had only accepted its

offers because they “had no standard of comparison in their midst”*'

. My own view is that,
at the time, Rohe Potae Maori thought they had a fairly good idea what their land would be
worth to private buyers and lessees — probably based upon the going rates in the southern
Waikato — and that the Government was not paying enough. They may have been too
optimistic (G.T. Wilkinson commented in 1890 that “It is useless to tell them [Rohe Potae
Maori] that private purchasers would probably give a little more per acre if allowed to
purchase small areas, and in the best localities, that is, to “pick the eyes,” as it is called, out
of the blocks, and leave the Natives with the balance of the land on their hands, useless and

unsaleable”*’) or they may have been right. Further investigation is probably needed before

a clearer answer can be arrived at.

(b) This is another question which does not lend itself to a simple answer. It appears to be
based on an assumption that the Crown on-sold most of the land which it acquired from
Rohe Potae Maori at a much higher price, and that the ‘profits’ were used to pay for the
NIMTR. I would note with respect to the first that [ have not yet seen any thorough analysis
of the way in which Crown lands in the Aotea block were disposed of to settlers from the
1890s onwards, and the results of that process in financial terms®. My impression is that
much of it was leased on settlement conditions or sold on a time-payment system, rather
than being sold outright. I have no idea what the Crown’s ‘profits’ on these kinds of

disposals would have been after development costs such as surveys and roads (for example)

2! AJHR 1907 G.-1B p. 4; see #A68 p. 203.

2 Wilkinson report of 19 June 1890: AJHR 1890 G.-2 p. 4; see #A68 p. 97.

> Brent Parker’s report on “Crown Purchase Price, Value and Sale” #A95 will provide a very useful
starting-point should such a study be undertaken.
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are taken into account. The Government evidently spent large sums of money on local
developments of various kinds, above and beyond that spent on the railway. With respect to
expenditure on the NIMTR, I am not at all certain that any ‘profits’ from Crown Lands
disposals were used for this purpose. It is unlikely that they amounted to any significant

portion of the £2.5-£3 million which it had cost when finally completed®.

(c) The application of pre-emption in 1888-99 definitely restricted the ability of Rohe
Potae Maori to make use of their lands in a commercial manner. The situation improved, to
some extent, after 1899. I have discussed this at some length in my report on the 1900-1910
period (#A93).

(d) Not before the First World War, which is as far as my own research has gone.

(e) There is a question about the extent to which the Crown made a ‘profit’ from the sale
of lands (see above, and #A95, at 52). Insofar as the ‘profits’ from the disposal of Crown
lands — and other Government funds — were expended on local development (e.g. roads and
railways), Rohe Potae Maori benefited from them, and would also have benefitted directly
and indirectly from the expansion of settlement and commerce which was generated in part

by Crown expenditures.

(f) I would assume (as appears to have been the contemporary assumption and
experience) that all lands with access to the railway lines built by the Crown would have
increased in value where sale and leasing were concerned, and Maori owners would
presumably have found it easier to extract resources on their land (such as timber) and
transport them to market more cheaply than was otherwise possible. However, I have not
seen any research on changes in land values over time which factors in proximity to the

railways.

(g) Thave not examined this subject in any detail.

24 See #A68 pp. 33-34.
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12. 1885-1909: LAND ALIENATION DURING THE PERIOD OF PRE-EMPTION

12.1 What were the Crown’s objectives in introducing provisions to allow for Crown
preemption in the inquiry district? To what extent was the Crown successful in
achieving these? Was the imposition of pre-emption justified in terms of the Treaty? In

particular, were there any benefits to Rohe Potae Maori?

DML: Crown pre-emption was initially applied in 1884 as a protective measure, to
ensure that no private dealings took place within the 1884 railway district until the
legislation required for the new Land Administration system being developed by Ballance
could be passed, and the system set in motion. The requisite Act was debated in 1885 and
1886 and passed in the latter year. The new system began operation on 1 Jan. 1887, but was
abandoned in 1888 because no Maori would make use of it. The second application of pre-
emption to the 1884 railway district came in 1888. It was adopted by the new Atkinson
Government for the express purpose of enabling the purchase of land by the Crown, and
remained in force (in various forms) until Crown pre-emption over Maori land was applied

on a national level in 1894. The initiation of new Crown purchases ceased in 1899.

12.2 Could the Crown have reasonably adopted an alternative to pre-emptive powers?

Did it provide for alternatives? If not, why not?

DML Any number of alternatives to Crown pre-emption could have been adopted
for the Rohe Potae during this period (and one was, in effect, in the period 1887-88). The
Governments and Parliaments of the day decided that pre-emption of one kind or the other

was the alternative which best suited the interests of the country at that time.

12.3 What understandings and expectations did Rohe Potae Maori have regarding the
establishment of Crown pre-emption? Did Rohe Potae Maori complain about Crown

pre-emption? If so, how did the Crown respond?

DML It appears that Rohe Potae Maori were prepared to accept the application of
pre-emption for protective purposes until the question of how their titles were to be
ascertained was resolved, and the ascertainment had been completed. In and after 1888 they

strongly objected to the application of a pre-emptive regime which meant that they could not
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lease land and could only sell to the Crown. From 1887-88 the Crown entered into a
discussion with Maori at a national level over the implementation of a new system. When
the Maori Land Council system was adopted in 1900 it was supported by what were

described as “progressive” Rohe Potae Maori and was opposed by the Kingitanga.

12.4 Why did Rohe Potae Maori enter into land transactions with the Crown during

this period?

DML I have not examined the sale of land by Maori during the pre-emption period
in any detail. One can only assume that the many Rohe Potae Maori who entered into land
transactions with the Crown during this period did so because the needed and/or wanted the
money, even if the rates of payment involved were probably lower than they might have

been under different circumstances.

12.5 Was Crown purchasing practice fair to Rohe Potae Maori? In particular:

(a) Did the Crown adequately consult with Rohe Potae Maori leaders and
owners?
(b) Did pre-emption place pressure on Rohe Potae Maori to sell?
(c) Did Crown purchase agents act in bad faith or employ sharp practices in
their dealings with Rohe Potae Maori? Did the Crown monitor this
adequately?
(d) Did the Crown adequately monitor the impact of Crown purchasing on
Rohe Potae Maori? In particular:

i. The sufficiency and value of remaining lands?

ii. The developmental potential and accessibility of remaining lands?

iii. The pace and scale of Crown purchasing?

DML: I assume that this refers to purchasing practices during the pre-emption

period.

(a) Ballance agreed with the chiefs in 1886-87 that the Crown would not initiate
purchases of land within the Aotea block until subdivision had taken place, and in the event

purchasing did not begin until 1889. Thereafter there were frequent discussions about the

1925181.1



23

purchase of Rohe Potae lands, and possible alternatives to pre-emption, with the Crown, but

pre-emption remained in force until 1899.

(b) Yes, insofar as they could not raise a legal income from their land by any other means.

(c) Thave not examined this subject in any detail.

(d) The Crown took steps to monitor the amount, location and quality of the land in
Crown and Maori hands in the Rohe Potae as it changed over time, and continued to do so
after the end of the pre-emption period (as witness, the several inventories of Maori lands
carried out during the first decade of the 20" century25). It had been doing so for the whole

of the North Island with increasing efficiency since the late 1860s>.

12.6 Did the Crown pay a fair price for the land it acquired? How was the fairness of

any price determined?

DML.: The Government’s position was that the low prices for Maori lands in the
Rohe Potae during the 1890s were fair prices. This was thought to be the case because any
increase in the value of the land since 1885 was held to arise from the construction of the
railway, which had been paid for in its entirety by the State. Until 1905 there was no
restriction or limit placed on the prices paid by the Crown for Maori land. The Maori Land
Settlement Act 1905 Sec. 25 required that the minimum price paid not be less than “the

capital value of the land as assessed under ‘The Government Valuation of Land Act, 1896°”.

12.7 What avenues did the Crown offer Rohe Potae Maori to complain about Crown
purchasing? How did the Crown respond to any complaints Rohe Potae Maori

expressed about Crown purchasing?

DML: Rohe Potae Maori were able to complain directly to Ministers of the Crown
at the many meetings held during the period 1888-1899. They could also send petitions to

the Governor and Parliament, have their Members of Parliament speak out on their behalf,

» See #A93, especially Ch. VIL

26 See Loveridge, “The Development of Crown Policy on the Purchase of Maori Lands, 1865-1910: A
Preliminary Survey” (Wellington: October 2004; A Report for the Crown Law Office), Ch. IV “Lands
Remaining”.
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and make their views known to the colonial press. Rohe Potae Maori pursued all of these
avenues of complaint. The Crown often responded to such complaints but never, until the
late 1890s, did so in ways which encouraged them to think that Crown purchasing would be

brought to an end and a different regime for Maori land administration introduced.

12.8 What lands within the inquiry district were not the subject of pre-emption?
What, if any, transactions occurred in relation to such lands? What role, if any, did the

Crown have in those transactions? Were the transactions fair?

DML The pre-1865 purchases were already Crown lands, and so were not subject
to pre-emption in the period 1884-1899. It appears that the forms of pre-emption or
restriction applied in the period 1888-1894 had a few loopholes, and a certain amount of

land was acquired by private purchase®’. T have no further information about them.

See #A93 p. 18 footnote 47 concerning some 14,324 acres acquired by private purchase during the
1890s.
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