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13.

Indeed, the Maori history mentioned earlier indicates
navigation through the "Hole in the Rock".

Counsel cited a number of cases where the Courts had
granted injunctions against interference with airspace or
with areas below ground. I note some of those cases:
Eelpen v Imperial Tobacgo Co of great Britain and Ireland
Limited [1957]) 2 QB 334 where a mandatory injunction was
granted against the defendant forbidding the erection of
an advertising sign projecting into the airspace above
the plaintiff's single storey shop. In Grigsby v
Millville [2973) 1 All ER 385, a vendor had sold one of
two adjeoining dwellinghouses; there was a void lying
wholly beneath the house sold. Brightman J (as he then
was) stated at p.389, that he would need cogent authority
to convince him that the void does not pass with the
house unless the conveyance is clearly so worded -

»"A purchaser does not expect to find the vendor

continuing to live mole-like beneath his drawing-

room floor. I would expact the conveyance of the
house to include all that lies baneath its roof.”

The plaintiffs' basic submission is derived from the

latin maxim: gyius est solum ejus est usgue ad coelum et

ad inferos. This maxim was described by Griffiths J (as

he then was) in Bernstein of Leigh (Baron) v Skyviews &
General Limited) [1978) 1 QB 479, 485 as -

"A colourful phrase often upon the lips of lawyers
since it was first coined by Accursius in Bologna in
the 13th century. There are a number of cases in
which the maxim has been used by English Judges but
an examination of those cases shows that they have

































