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Off the eaatern coaat of Northland near Cape Brett, lies 

Motukokako or Piercy Island. The bland is uninhabited 

and uncultivated; it is larqely rock but nature has 

endowed it with two unique features. First, what is 

known as "The Hole in the RocJt" Which is a larve, 

naturally-formed arch_y or tunnel throuqh which the 

ocean flows and throuqh which it i. possible to navigate 

ye.a.la of • suitable size. Secondly, "cathedral cave", 
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a coastal indentation or bay into which a ))oat lIay sail 

which bay is overhung by a natural ceiling of rock. 

I think that judicial notice can be taken of the fact 

that the "Hole in the Rock- and "Cathedral Cave- have 

been tourist attractions for many years. The "Hole in 

the Rockn , is said, also, to be of considerable historic 

and spiritual significance to the local Maori people. 

The name of the island, HotuJcokako, stems trOll the 

practice of local chiefs of keeping a small colony of 

kokako on the island, the feathers of which were 

collected for ceremonial cloak •• 

An early navigator, Manaia, is reputed to have sailed 

throuqh the "Hole in the Rock" when sailinq north. It 

was customary for local warriors preparinq for battle to 

paddle their canoes through the "Hole in the Rock" to 

allow water from the rock ceilinq to drip on to them. 

Not to be blessed by the water was reqarded as an 

inauspicious omen. 

The first plaintiff is an operator of tour boats in the 

Bay of Islands; it acquired the busine.s formerly carried 

on by Pullers Captain Cook Cruises Limited. The second 

plaintiff trustees are the leqal owner. of MotUkokaJco 

Island. The defendant is another cruise operator in the 

Bay of Islands. Both plaintiffs seek to have the 

defendant restrained frail oper.tinq cruises which sail 
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into or tbrouqh the "Hole in the Rock" and/or enter 

"Cathedral cave". 

The evidence shows that on 13 May 1913 the Kative Land 

Court (as the Maori Land Court then w.s) issued a 

partition order in re.pect or the whole island. It 

declared some 182 persons to be the owners in various 

shares. Attached to the Court'. order was a surveyed 

sketch plan of the island, showinq its are. as 15 acres. 

The plan, on a scale of 10 chains to the inch, depicted 

the sea all around the island. There i. no reference in 

the diaqram to either the "Hole in the Rock" or 

"Cathedral cave". 

On 28 January 1988, the Maori Land Court, pursuant to 

5.438(5) of the Maori Affairs Act 1953 constituted the -- -
second plaintiffs as trustee. of the MotUkokako Trust. 

An ... ndinq order was made on 7 June 1990 by the Maori 

Land court; for present purpose., there i. no difference 

between the two orders. 

The Maori Land Court also vested the island in the 7 

trust.es who are the .econd plaintiff •• The order had 

the effect of alterinq the status of the island which had 

previously baen a 'Maori reservation' under S.439 of the 

Act. The objects of the trust, a. stated in the Maori 

Lend Court order, were inter alia: "to develop and 

iaproVB the trust land" and ·to lea •• the whole or any 

such parts of the land for such teras and conditions as 
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the trust •• s de.. ...t includlnq 1..... for tourism 

purposes". There was a requirem.nt that, where it was 

proposed to qrant leases for tourism purposes, the 

trustees were to call for public tancfers. There is no 

evidence that public tenders were souqht before the lease 

was entered into with the first plaintiff'. predecessor. 

On 5 october 1988, the second plaintiffs granted to 

Fullers Captain Cook crui.e. Limited the .xclusive riqht 

to enter the "Hole in the Rock" and "Cathedral CaveN for 

a period frca 23 May 1988 to 30 June 1990 with a riqht ot 

renewal for a further tera of 2 year., in return for an 

annual rental or licence fee equivalent to 3' of the 

qross revenues received by Fullers for commercial trips 

throuqh or into the two attractions. 

After 1 June 1989, the first plaintiff, with the consent 

of the second plaintiffs, assuaed the burden of the 

oriqinal leas. to Fullers captain Cook cruises Limited; 

it has operated commercial trips to the island ever since 

and paid the contract rental to the second plaintiffs. 

By ¥ document dated 25 November 1991, the second 

plaintiff. renewed the lea.e ot the first plaintiff for a 

further term of 2 years co .. encinq on 1 July 1990. 

certain variations of the original deed of lease were 

aada which are not material for pre.ent purpo •••• 

In November 1991, the second plaintiffs became aware, 

from newspaper publicity, of the defendant'. proposal to 
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operate a vessel carryinq 150 pas.enqers on crui.es which 

included a visit to or transit of the -Hole in the Rockn 

as a ca.ponent. The second plaintiffs' solicitor. i.sued 

a trespass notice warninq the defandant to stay off the 

island, includinq the land, waterway or the airspace 

known as the "Hole in the RocJc-. On 28 November 1991, 

the defendant's solicitors requested froa the plaintiffs' 

solicitors reference to leqal authority to justify the 

trespass notice; this was duly provided. The 

plaintiffs' solicitors declined to provide a copy of the 

lease but did provide a copy of the Maori Land court 

order. 

The Chairman of the second plaintiff trustees, Mr 

Hoskins, stated in his affidavit that the trustee. are 

not particularly concerned about private boat owners 

enterinq the -Hole in the RocJc- and -Cathedral Ca~e-. 

However, at the hearinq counsel for the plaintiffs souqht 

leave to join another tour operator as an additional 

defendant and souqht an ex parte interill injunction 

aqainst that additional defendant. 

The second plaintiffs' position, as stated by Mr Hoskins, 

is that, if commercial operators are to have access for 

commercial qain to what the second plaintiffs reqard .s 

their taonqa, it is appropriate that this be controlled 

and there be an econa.ic benefit for the beneficiaries of 

the trust. Income frOll the first plaintiff is the 

trust's only incOlle. The trust currantly holds some 



$60,000; it is the intention of the trustee. to create a 

"nest-e9tjJ" to help r_edy unemployment in the Northland 

area. At present the tru.t ••• contribute some $6,000 

per annum by way of educational grante frolll 1II0neys 

received frClll the first plaintiff. I note in passing 

that those who lIIay travel through the "Hole in the Rock­

for commercial gain <at least indirect gain) lIIust include 

not just tour operators but also gallle fi.hing operators. 

These could well include a traverse of the "Hole in the 

Rock" as part of the day's fishing paid for by the 

client. 

Another factual lIIatter of lilllited ralevance in the 

present context, is that there is unresolved litigation 

between the first plaintiff and the defendant. It 

appears too that the defendant is aggrieved by SOIll8 

cOlllparative advertisinq about cruise. which the first 

plaintiff had been circulating to booking agent. and 

1II0tei proprietors in the Bay of Islands before Christmas, 

Mr Wijnstok, the lIIanaging director of the defendant, 

stated in his affidavit: "having already been advised of 

a possible doubtfulness of the legality of the lease with 

the Motukokako Trust we decided to announce we would go 

through the Hole in the Rock as our nUaDers dropped sot 

after cirCUlation of the cClllparative chart-, 

The plaintiffs applied ex parte for an interim injunction 

on 31 December 1991, during the only 3 working days in 

the year when the Registry wa. closed and there vas no 
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duty Judqe sittinq. The papers were referred to me by 

the Reqistrar. I considered that this was a totally 

inappropriate case for the issue of an ex parte 

injunction and I directed a hearinq on notice on 7 

January 1992 When a duty Judqe was available to sit in 

Auckland. 

The plaintiffs submit that there is a serious question to 

be tried on the following' bases. First, they sUbmit that 

the second plaintiffs have leqal title to the whole of 

the airspace above and beneath the top of the natural 

arch at the "Hole in the Rock" and overhanqinq "Cathedral 

Cave" • The argument is that there is a notional wall 

around the boundaries of the island as those boundaries 

are defined in the partition order of the Maori Land 

Court and as they appear in the surveyed sketch plan of 

the island. 

The plaintiffs placed stronq reliance on the sketch plan 

Which showed the sea surroundinq the island a. the 

boundary. However, it seems that such a "bird's eye" 

sketch plan is concerned to identify the relevant land 

mass. Given the limitations of a two-dimensional sketch 

plan, it is not certain that the boundary referred to 

delineates the surroundinq sea. Clearly the sketch plan 

do.. not rerer to either the "Role in the Rock" or 

"Cathedral cave". 

$' 
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On this argument, the tacts that the open sea flows 

freely through the "Hole in the Rockw and that the tide 

ebbs and flows into ·Cathedral Cave" are immaterial; 

under this argument, no-one may trespass either into the 

airspace between the top of the arch and the surface of 

the sea or even in the sea underneath the rock. A 

submarine or an underwater diver would both be prohibited 

from entering the nHole in the Rockn• 

Where under any Crown qrant, the ocean or sea or any 

sound, bay or creek affected by the ebb or flow of the 

tide is described as forming the boundary of land, the 

boundary is deemed by S.35 of the crown Grants Act 1908 

to be "the line of highwater mark at ordinary tidesw• A 

certificate of title issued under the Land Transfer Act 

1952 has the force and effect of a Crown grant. 

attorp.y-G.neral y riad1a, [1919] NZLR 513 held that the 

line of medium high tide between the spring and the neap 

tides is ascertained by taking the average of those 

medium tides in each quarter of a lunar revolution during 

the year. 

2.229. 

See lilOe BcIorlald i st.. Land LaW, Vol I 

In the short time available, counsel were unable to refer 

me to any leqislation which equated Maori land not 

subject to the Land Transfer system, (such as Motukokako 

Island) with a "Crown grant". Consequently, I cannot 

hold that the crown Grants Act provision regarding sea 

boundaries necessarily applies to this island. 
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5.5(1) of the Territorial Sea and Exclusive Econoaic Zan. 

Act 1977 ('the 1977 Act') is of qenaral application. 

58.3-7 read as follows -

"3. Tb. t.rritorial ••• - The territorial sea of 
New Zaa1and comprise. th~e area. of the sea having, 
aa their inner limit., the baseline described in 
sections 5 .nd 6 at this Act and, a. th.ir outer 
limits, a line .e •• ured .eaward fra. that baa.line, 
every point of which line is distant 12 nautical 
mi1ea from the nearest point of that ba •• 1ine. 

4. Int.r_l _tar. - Th. int.rnal waters of New 
Zealand include any are .. of tha aaa that are on the 
landward sid. of the baseline of the territorial sea 
of New Zealand. 

5. B.s.lin. of t..rritorial au -

(1) Exc.pt as otherwise provided in 5.6 of 
thia Act, the ba.eline from which the br.adth 
of the territori.l ... of Naw Zealand i& 
•••• ur.d shall be the low-w.ter mark along the 
coast of N.w Zeal.nd, including the coa.t of 
all island •• 

(2) For the purpos_ of thb a.ction, a low­
tide alevation that lias wholly or partly 
wi thin the breadth of sea that would be 
territorial sea it all low-tide elevationa were 
disregarded tor the purpose of the .easureaent 
of the breadth of the territorial sea .hall be 
treated as an island. 

6. ..so line of territorial ... a4jaoent to bay -
In the cas. ot the sea adjacent to Ii bay, the 
baseline tram which the breadth of the territorial 
.e. is m.asured -

(a> Where the bay has only one mouth and the 
distanc. betw.en the low-water _rks of the 
natural entrance points of the bay does not 
exceed 24 nautical ailes, sball be a straight 
line joining those lOW-water marka; and 

(b) Wh.re, because of the presance of ialands, 
the bay has IIOre than one mouth and the 
distanc.s between the low-water marks of the 
natural entrance point. of each .autb added 
toqether do not exceed 24 nautical mile., sball 
be a s.ries of straiqht lin.. aeroe. each of 
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the 1II0UthS so as to join tho.. low-water marks; 
and 

(e) Where neither pu-agraph C.) nor paragraph 
Cb) of this •• ction applies, shall be a 
straiqht line 24 nautical ml1es in lenqth drawn 
frolll low_tar lII&rk to low-water mark within 
the bay in such a manner as to enclose the 
lIIIlXilIIUlII are. of water that is possible with a 
line of that lenqth. 

7. .ed of territorial s_ _4 iDterD&l ".ters 
"ested i. cro_ - SUbject to the grant of any estate 
or inter_t therein (whether by or pursuant to the 
prOVisions of any enactment or otherwise, and 
whethar .. de before or after the coamencelIIent of 
this Act), the seabed and subsoil of submarine areas 
bounded on the landward 8ide by the low_tar mark 
alonq the coast of New Zealand Cincludinq the coast 
of all islande) and on the seaward side by the outer 
limits of the territorial sea of New Zealand shall 
be deemed to be and always to have been vested in 
the crown.· 

8.7 makes it clear that "internal waters" and the seabed 

beneath them are vested in the Crown. Both the "Role in 

the Rock" and "Cathedral Cave" must be "internal waters" 

in terms of the 1977 Act. The statute makes the 

ar~ent for a notional vertical "wall" around this 

island untenable. Authority indicate. that the 

foreshore may well be vested in the Crown but the "Role 

in the Rock" is well outside any definition of foreshore. 

This statute does not annihilate the plaintiff.' 

alternative arqUlllent that there is a horizontal wall on 

the surface of the sea which prevents any intrusion into 

the airspace between the sea and the ceilinq of the rock 

or cave in question. 
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In other words, qi ven that the larqer part of the channel 

runninq throuqh the "Hole in the Rock" 18 ve.ted in the 

crown, any vertical boundary i. ..t at •• a lev.l by an 

intaraectinq borizontal plane. Under this arquaent, 

sailinq throuqh the "Hole in the Rock" would still 

infrinqe the .econd. plaintiff.' airspace. However, the 

statute miqbt mean that the use of a remote underwater 

camara to photoqraph fi.b in the RHol. in the Rock" area, 

sucb as is operated by the defendant, doe. not amount to 

a trespass. 

Allied with the submission about the notional borizontal 

barrier was the plaintiff.' .econd .. in submis.ion that 

the second plaintiffs own or pos .... the airspace within 

the "Hole in the Rock" and "Cathedral cave" because tbey 

own the land above and that anybody entering' in the 

airspace between the sea and th. roof of the Rock or Cave 

is traspassinq. Why the airspace between the ceilinq of 

the rock and the •• a sbould necessarily belonq to the 

owner. of the rock ano. not to the owner of the sea - the 

crown - wall unclear from tb. arqumant. 

The submissions of the plaintiff ware _t by the 

defendant with reference first to the ca.aon law ri9ht of 

naviqation in tidal waters. See I&l.bury (4th ed) Vol 

49 para 891 and following and craWford y Ltartp (1868) I 

NZCA 117. Prima facie. all waters which are tio.al and 

in which naviqation is pos.ible are sUbject to a public 
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Halsbury (op cit) states at para 

·Por this riqht to exist it ia .. santial the water 
should be aubject to the ebb and flow o~ ordinary or 
mean tides althouqh the fact that it 1s subject to 
the flow o~ the tides is strong prima facie evidence 
of the existence of a public riqht of navigation. 
It is not conclusive since not every cr.ek, river or 
channel into which the tid. flows is on that account 
necessarily a public navigable channel even i~ it is 
sufficiently large for the purpose. It is a 
question of fact whether a public right of 
navigation exists in a particular ca ••• • 

In la, Y llgat [1923] AC 429, a tidal creek was formed by 

the water of a tidal river fillinq excavations made after 

clay had been dug up from land adjoininq the river which 

land wa. formerly dry. The creek was used by boats in 

conn.ction with worlc:inq the clay but there was no 

evidence that it was used by the public as a waterway nor 

was it likely to be so used. The Judicial Coamittae of 

the privy Council held that the tidal creek was not part 

of a public navigable river although boats within liaited 

size could and did pass through the waterway. The 

question of public navigation was one to be deterained by 

reference to all the facts a. a jury que.tion. That 

case was not concerned with navigibility of portions of 

the open sea such as that wbich flowa through the "Hole 

in the Rock". one would imagine that the .vidence will 

be that the "Bole in the Rock" has been a tourist 

attraction for y.ars and that suitably-sized boats have 

often sailed through it when wind and tide permitted. 
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Incieed, the Maori history mentioned earlier indicates 

naviqation throuqh the "Hole in the Rock". 

Counsel cited • number of c •••• where the Courts had 

qranted injunctions aqainst interference with airspace or 

with areae below qround. I note ao.e of theae casee: 

141... y ~eri.l ZgblgqA ep pC 1rW&t Irit'ip ap4 Irtl.,4 

Liait;t4 [1957] 2 QB 33" where a lIandatory injunction was 

qranted aqainat the defendant forbiddinq the erection of 

an a4vertisinq siqn projectinq into the airspace above 

the plaintiff's sinqle storey .hop. 

lil1yi11. [1973] 1 All ER 385, a vendor had so14 one of 

two adjoininq dwellinqhouses; there was a void lyinq 

wholly beneath the houae so14. Briqhtllan J (as he then 

was) stated at p.389, that he would need coqent authority 

to convince him that the void does not pass with the 

bouse unless the conveyance i. clearly .0 worded -

"A purchaser does not expect to find the vendor 
continuinq to liVe 1I0le-like beneath his drawinq­
rooll floor. I would expect the conveyance of the 
house to include all that lie. beneath its roof.~ 

The plaintiffs' basic submission ia derived froll the 

latin maxi.: cu;ns .st sglMl .1»a as; PIque ad COllum et 

ad interos. orhia lIaxiJa was described by Griffiths J (as 

he then was) in B.gsteip of Leiqll ClaroP' y "ni.,. i 

'epera1 Limited) [1978] 1 QB 479, 485 as -

"A colourful phrase often upon the lips of lawyers 
since it wa. first coined by Accursius in Boloqna in 
the 13th century. There are a n .. wber of caSes in 
which the maxim ha. been used by Bnqlisb Judqes but 
an examination of tho.e cas.. sbows that they have 
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all baen concerned with structures attached to the 
adjoininq land, .uch a. overhaDginq buildinqs, siqn. 
or telegraph wire. and tor their solution it bas not 
been nece.sary tor the Judge to c •• t bis eye. 
towards the heaven.; he ha. been concerned with the 
rights ot the owner in the airspace immediately 
adjacent to the surtace at the land". 

Gritfiths J found no support tor the view that a 

landowner'. righte in airspace above the property extend 

to an unli.ited height and reterred to academio writer. 

speakinq "with one voice and rejectinq the uncritical and 

literal application ot the _xiii. otherwise it applied 

literally it is a tanciful notion leading to the 

absurdity of a trespass at co_on law bainq oOllllllitted by 

a •• tellits every tiaa it pa •••• over a .uburban qarden." 

(p.487) 

An interestinq case in which the maxi. was tailored to 

suit an unusual situation is cor».tt T .ill (1879) 9 LR 

Eq. 671. Th. plaintitt owned two contiquous bouses and 

sold one to the detendant by a conveyance which correctly 

.. rked out the qround 8ite of the house conveyed. One 

of the first tloor rooas in the hou.e retained by the 

plaintiff projected over the 8ite and was .upported by 

the other hou.e. It was held by Vice-Chancellor Jaaas 

that the vertical coluan of air over 80 .uch ot the room 

as overhung the defendant's .ite belonged not to the 

plaintiff but to the defendants. 

at 673 -

The learned Judge said 

"Now the ordinary rule at law is that wboever has 
got the sola - Wboever baa got the site - is the 
owner ot 8Verythinq up to the sky and down to the 
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centre of the earth. BUt that ordinuy pruWlption 
of law no doubt i. freqgently rebutted particularly 
with r8qard to property in tOWN! by the faat that 
other adjolninq ten .. enu either fro. there havinq 
been once adjoined ownership or froa other 
circumatancea protrude themaelve. over the .ite. 
The question then ari.e. wbether the protrusion i. a 
diminution of so lIuch of the freehold includinq the 
riqht upward. and downwards a. i. defined 
horizontally by a •• ation of the protrusion or 
whether .uch a portion only ie carved out of the 
freehold b as included between the ceilinq of the 
rOOlll at the top and the floor at the bottoa." 

Tbat case aay w.ll be of help in solvinq any problems 

created by the Leaninq Tower of Pisa. How.ver, all of 

the cases cited afford little help in the present 

situation other than to show that the lI&Xia must be 

applied intelliq.ntly to unu.ual facts. 

Th. question for ultiaate deci.ion i. whether the public 

has a right of navigation throuqh the "Hole in the Rock". 

If it does, then it must follow that the airspace can be 

occupied by the aass of any v •••• l lIakinq the voyaqe -

whether the airspace belonqs to the second plaintiffs or 

to the Crown on behalf of the public as owner of the sea. 

It it is difficult to see what further evidence could be 

qiven on the point to enable any proper r •• olution. The 

parties are, bow.ver, entitled to the opportunity of 

presentinq any further evidence which .. y have a bearing' 

on either the riqht to ownership of the airspace or the 

riqht of navigation into the disputed area.. The 

essantial dichotoay is between the plaintiff.' alleged 

right to the airspace and the right of the public such as 
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the defendant to naviqate the publicly-owned •• a flowinq 

through the "Hol. in the Rock" and into "Cathedral Cave" . 

The plaintiffs may be able to provide further evidence 

concerninq the navigability of the •• a in the 

"Hole in the ROck"; I must .ay that just because the 

transit of this sea may not be a nec ... ary journey 

between point A and point B, that is no reason for sayinq 

that this portion of the .ea is not navigable. However, 

the Privy Council decision emphasised that the question 

of navigability as a question of fact. I note in this 

context: :rYMcrI! Y IIIUip (1961] 1 OB 232 and the comments 

of Paull J at 272-3 about the riqht of naviqation in 

tidal waters Which is analoqous to the riqbt of the 

public on a hiqhway on land. 

I think too that there shoUld be further evidence of the 

dimensions of the "Hole in the Rock" and "cathedral Cave" 

and details concerning the relevant tide. and the low and 

hiqh watermarks, particularly in "cathedral cave". I 

was informed from the Bar that the walls of the tunnel 

which is the "Hole in the Rock" are sheer rock and there 

is little tidal movement. 

Althouqh I incline to the view - on the evidence thus far 

- that the pu~lio has a riqht of naviqation - at least 

into the AHole in the Rock", I oannot .ay that there is 

not a "serious question to be tried". When all the 

evidence is before the Court there may be a difficult and 
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novel leqal and factual question to decide, altboUqh the 

evid.nce at present suqqests a riqht of public 

naviqation. 

I therefore turn to the ~lanc. of convenience. Tbe 

first plaintiff'. ves •• l has • carryinq capacity of 240. 

The defendant's v •••• l carrie. 140. The first 

plaintiff'. deponent Kr Dold, .ay. that the operatinq 

marqin tor a tourist operator is about 20-25'. If the 

detendant's vessel carried 50 people a day, that would 

equate to a potential loss at revenue ot that dimension 

which would make the "Hal. in the Rock" trip aarqinal 

from the first plaintiff'. point of vi.w which 

circ:umstance is said to have serious ilaplications tor the 

tourist industry. 

The first plaintiff shows assets over liabilities in 

excess ot $2 million; a. indicated, the second 

plaintiff's have liquid funds of $60,000. The 

defendant's affidavit, prepared by Kr WijnstOk in person 

without the benefit ot le9al advice, did not inclUde 

.vidence of the defendant's tinancial position. In view 

ot the shortness of time available to the defendant I 

accepted a state_nt frOli the Bar, frOli Kr Thorp on the 

defendant's behalf, that it ha. asset. of $2.8 million 

and lIorrowinqs of only 80118 35\ of that figure. It an 

injunction is refused, the defendant will be required to 

file an affidavit confirainq counsel'. statement. 
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Acceptinq defendant'. coun.el'. stat .. ent therefore, it 

would se .. that all partie. are in a po.ition to pay 

dlllllaqes. Accordinqly, I consider dlllll&qes ¥OUl4 be an 

appropriate remedy and for that rea.on alone, an interim 

injunction shou14 be 4ecline4. 

Two further aattar. incline me to exerci.e the di.cretion 

aqain.t qrantinq an injunction an4 to ho14 that the 

balance of convenience i. aqainst the qrant -

(a) The lea.e from the second plaintiff. to the first 

plaintiff expir •• in Jun. of this year; th.n the 

.econd plaintiff., in teras of th.ir constitution 

will be require4 to call for public tender. which 

will then require a ••••• ment by an independent 

conSUltant. One is therefore lookinq only at a 

period of le •• than 6 :aonth., durinq which time, it 

should b. po.sible for the 4efendant to ke.p 

•• ticulous record. of the trips that it take. to the 

islan4 and of the revenue from the.e trips in case a 

permanent injunction is qranted at the sub.tantive 

hearinq which I .. about to direct take place 

promptly. 

(b) There are other competitor. and it se ... unju.t that 

the d.fendant should be Singled out. I granted to 

the plaintiff. l.ave to join additional 4efendants 

who are said to be contemplating commercial trips 

tbrouqh the "Hole in the Rock". It would be unfair 
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to enjoin the defendant without considerinq the 

situation of other operators. Counsel for the 

plaintiffs asked that an injunction be qiven aqainst 

th_ on an ex parto basis. but this woUld be unfair 

without hearinq the •• 

I do not overlook that clamaqe. may be difficult to ass.ss 

in the case that the plaintiffs are ultimately 

successful, because of possible daaaqe to qooclwill. I 

do not think that the calculation of such damaqes is an 

impossible task. 

Mr Harrison submitted that interim injunctions are 

qranted lIore or less aa a matter of cour .. wben the cause 

of action is based on trespass; he quoted Wooler. , 

WI1,oa Ltd Y .Iehard goat-Ia Ltal ,.. (1971) All ER 483 

and GRIly Y I,P, Korris , SODS Ity LU (1974) (24. R.1, 

5. In those cases, however, ths trespass was obvious; 

in this case it is by no meana Obvious. 

Mr Thorp raised a number of other defences wbich I do not 

consider because they cannot be decided on an interim 

injunction bearinq. Tbese include -

Ca) Possible breach •• by the plaintiff. of the anti­

competitive provisions of the Com.erce Act 1986; 

Cb) Failure by the plaintiffs to obtain planninq 

consent; 
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(c) Inability of the firat plaintiff to sue becausa its 

lease with the .econd plaintiffs had not bean 

memorialised under S.233 of the Maori Affairs Act 

1953. This latter alleqed def.ct seems to have now 

been attended to (albeit belatedly) by a 

... oralisation in the records of the Heori Land 

court at Wbanqarai on 6 January 1992. 

Consequently, I mate an order disaisainq the application 

for an interim injunction, conditional on the defendant 

coaplyinq with the followinq directions -

(a> Filing an affidavit within 7 days contirminq its 

financial situation as stated by couns.l from the 

Bar; 

(b) Keeping full records of all trips made through the 

Hole in the Roek and of revenue received therefroa. 

Both counsel were aqreed -

Ca) That the proceedings be transferred frOll Whanqarei 

to Auckland; 

(b) That the substantive hearing be arranged as soon as 

possible. 
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I accordinqly direct that -

(1) The pl.inti~~s file an amended stat .. ent o~ claim 

within 7 days; 

(2) The defendants, includinq the new de~endants, ~il. a 

stat .. ent o~ de~ence within 14 days of service of 

the amended stat .. ent of claia. (I note Mr Thorp's 

intimation ~roa the Bar that the prospective 

defendants were likely to join forces with the 

existinq defendant); 

(3) The evidence at the eubstanti va hearinq be qi ven by 

a~fidavit sUbject to cross-exawination; 

(4) Existin; affidavits in the interia injunction 

application be used at the substantive he.ring 

sUbject to .uppl .. entation by any further 

affidavits; 

CS) All partie. qive discovery and inspection within 28 

days of filing the stat ... nt of defence; 

(6) All affidavits by the plaintiffs be filed within a 

further 14 clays; 

(7) That any affidavits in opposition by the defendants 

be tiled within a further 14 clays; 



(8) Any affidavits by the plaintiffs strictly in reply 

within a further 7 days; 

(9) Praecipe to set down be filed within a further 7 

days; 

(10) Liberty to apply is re.erved, as is the question of 

costs. 

SOlici tors: Thomson Wilson, Whangarei, for plaintiffs 
Law North partnership, Kaikohe, for 
defendant 




