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| Patuone Guy Hoskins of Ngati Wai and the Ngapuhi Hapu of Ngai Tawake, Ngati
Hau, Ngati Hao and Ngati Rahiri say,

1.

2.

| reside in Whangarei and | am the chairperson of Motu Kokako Ahuwhenua
Trust (“the Trust”).

Our claim relates to Motu Kdkako (Piercy Island). Motu Kdkako is also known
as the Hole in the Rock, the internationally renowned tourist attraction.

Mana Whenua/Mana Moana

3.  Motu Kokako has never been alienated and remains 100% owned by
descendants of the 182 original ancestral owners as determined by the Native
Land Court in 1913.

4. | am a direct descendent of Tawakehaunga the eponymous ancestor of Ngai
Tawake.

5. | am a direct descendant of Te Hotete the principal chief of Ngai Tawake in the
late 1700s and early 1800s through his son Kaingaroa the elder half brother of
Hongi Hika.

6. | have close ties to Patukeha through Tari the elder sister of my direct ancestor
Patlione who married Te Wharerahi, one of the three avenging brothers who
completed the conquest of the eastern Bay of Islands in 1826.

7. Our rights to the Motu stem from Te Hotete who lead the original conquest of
the outer eastern Bay of Islands area in 1800, with this conquest being
completed in 1826 by Patukeha and allied Ngai Tawake forces.

Background

8. | was educated at Dannevirke Boys High School and Victoria University.

9. | have held a number of positions on various bodies, organisations and iwi
bodies. These include:

a) Inaugural Chairperson Motu Kokako Trust Board 1988- 1992;
b)  Inaugural Chairperson Ngati Wai Trust Board — 1974-1986; and
¢) Inaugural Chairperson Ngati Hau Trust Board 1987-1992.
Whakapapa
10. My whakapapa to Tawakehaunga is as follows:
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a) Tawakehaunga



b) Tawhio

c) Pehirangi

d) Te Hotete

e) Kaingaroa

f)  Takapu (Takupu)

g) Kateao — Hohaia Patuone
h) Te Tawaka — Eru Nehua

i)  Ani-Kaaro — Hori Strongman
))  Kapiri — William Hoskins

k)  Patdone Hoskins

Motu Kokako Island

11.

12.

13.

14.

15.

16.

17.
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Motu Kokako Island has great significance to Patukeha, Ngati Kuta, Ngai
Tawake and to Ngapuhi as a whole.

Motu Kokako is closely associated with the pre-fleet ancestor Manaia whose
waka Mahuhu ki te Rangi landed there. All of Ngapuhi descend from Manaia
though the wives of Rahiri namely Ahuaiti and Whakaruru.

Motu Kokako is also associated with a range of sacred customary activities.
Ngapuhi war parties heading south would stop at Waipatoto (Cathedral Cave)
and pass through the Hole — and wait for the sacred water to drip on their
heads. This was seen as a good omen and would ensure that they would be
successful in battle.

If water didn't drip on their heads this signified that they may not return from
battle.

My great grandmother Te Tawaka also referred to the significance of Motu
Kokako as the ‘Island of Ngapuhi’ indicating its importance to the identity of the
iwi as a whole.

The nearby island is known as Tiheru and is said to be the bailer of the
Mataatua Waka which was left there on the journey north to Takou. Ngati Rehia
are looking after this.

Our history also records that a small colony of Kokako was kept on Motu
Kokako so that their feathers could be collected when required for Kahu
huruhuru ceremonial cloaks.



18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.
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| understand that Kokako were taken to the island and released where there is
about 6 acres of native bush, enough area for them to survive on.

My grandmother Ani Kaaro told me chiefs would travel to the island to gather
feathers for special purposes.

The bush on the north eastern slope is mature but it will never grow to the size
of the bush on the main land due to the sea and the weather. They would have
survived by foraging under the leaves, trees and forest branches. Because
they cannot fly they could not leave the island once they were put there.

My ancestor Tapua, father of Patlione, Nene and Tari (subsequently the wife of
Te Wharerahi) met Captain Cook off the Motu in 1769 and threw fish on board
the Endeavour as they had been netting nearby. The Endeavour was then
piloted by four waka to Tapua’s Pa Okura in the Te Puna inlet where further
gifts were exchanged. This confirms to us that our Mana moana was well
established in the area by the time of Cook and remains today.

Furthermore up until the signing of the Treaty of Waitangi our Rangatira
exercised mana moana via the separate application of port levies to Ipipiri and
Pewhairangi.

Following the erection of a flag on Motu Kokako in April 1987 by Fullers Cruises
Northland Limited (“Fullers”), an inaugural meeting of owners was held at
Rawhiti in July that year to vehemently protest this trespass action.

From this meeting a new section 438 Trust was formed and Trustees were
selected with myself as Chair. The new Trust went into direct negotiations with
Fullers with agreement finally reached on the 4th of October 1988 which
specified a percentage of the gross price of each ticket to be paid to the Trust.
At this stage we as kaitiaki and owners were able to reassert our rangatiratanga
over the Motu and Taku Taimoana.

As part of this agreement the Trustees agreed that Fullers could have exclusive
rights to take paying passengers through the Motu but with absolutely no rights
over the Motu itself.

This mana whenua / mana moana was also exercised with the Trust initiating
the official change of the name from Piercy Island to include Motu Kokako in
1989.

When Kings Tours commenced tours through Motu Kokako in 1990, the
Trustees issued a trespass notice on 17" May that year and followed through
with joint court action along with Fullers in 1991 to restrict access. | will speak
to this further shortly.

As kaitiaki of Motu Kokako, the Trust has been concerned to protect the
ecological values of the motu and have commissioned two flora and fauna
studies in 1987 and 2012 respectively. These studies have concluded that the



island is perhaps the most significant of all of the islands in the Bay having 99
indigenous plant species and never having had any introduced predators.

Maori Land Status

29.

30.

31.

32.

33.

34.

35.

36.

37.

Motu Kokako is Maori Freehold land.

In 1913 my great grandmother, Tawaka Nehua, was listed as one of the original
182 shareholders in Motu Kokako. She died in 1916.

Motu Kokako was partitioned out from Rawhiti 2 in 1913 into what became
known as Rawhiti 2C. A list of the original 182 owners is attached as an
appendix.

Today the owners list has grown to 624. Many of these people are my close
relatives and we are all connected through whakapapa.

The Trust deed for the Motu provides that all the descendants of the original
182 owners are beneficiaries of the Trust.

The Trustees made the change to the Trust Order as we were concerned that
there could be thousands of descendants who never applied for succession
rights who would be alienated somewhere down the line.

The Trustees simply require that the beneficiaries whakapapa to the original
182 named original owners.

We believe that this better reflects our tikanga and reduced the need to go to
the Maori Land Court. It also means that family members cannot be
disenfranchised simply because they do not have their name on the Maori Land
Court records.

As a result | haven’t registered with the Maori Land Court, and | don’t think it is
necessary or important as long as the Trustees can recognise the whakapapa
connections. My connection to the Motu is through the mana of my Great
Grandmother and wider Ngapuhi whakapapa.

Motu Kokako Ahuwhenua Trust

38.

39.

40.
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As stated, | became involved with the early meetings to establish the section
438 Motu Kokako Trust in 1987 at the request of my elders alive at that time
including Hera Motu and Waipu Pita. These meetings followed the trespass
onto our motu and the raising of the Fullers flag.

Following the passage of the Te Ture Whenua Act 1993, the section 438 Trust
was updated as an Ahu Whenua Trust on the 28" of April 1997.

The current trustees are Yvette Turner, Richard Witehira, Joe Bristowe and Rau
Hoskins with myself as advisory Trustee and Chairperson following the death of
our previous Chairperson Edina Coulston in December 2012.



41.

42.

We established the section 438 Trust on 28" January 1988 to administer the
land and enter into negotiations with Fullers.

As the mana whenua and mana moana kaitiaki we the Trustees are obliged to:

a) Care for, protect and nurture our whenua and wabhi tapu;

b) Care for and protect the surrounding waters including the waters within
Motu Kokako; and

c) Care for, protect and provide for the descendants of the original 182
owners. These beneficiaries now number many thousands and the
Ahuwhenua Trust Deed is basically of a charitable nature.

Maintenance of Mana Whenua / Mana Moana

43.

44.

It is important that the Tribunal understands that the Motu Kokako Trust has at
all times attempted to maintain our mana whenua and mana moana over the
island and surrounding waterways as our ancestors have done for centuries
before us.

The inability of New Zealand law to uphold this authority has impacted
negatively upon our people and our ability to both control the commercial uses
of the waterway and airspace within our motu as well as to build an economic
base to benefit shareholders, descendants and the wider Ngapuhi Iwi.

Poverty

45.

46.

47.

48.

49.
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It is important for the Tribunal to know that many of our people live in poverty
today. This is in contrast to the wealth and health of our people at the time of
first contact with Europeans as attested to by these early explorers including
Cook.

In 1849 a week long hui and hakari held at Kororareka to celebrate peace in the
North was attended by over 4000 guests (including Governor Grey) and
presided over by a Paparewa Teitei / Hakari Stage which was recorded as
being 211 feet long and 130 feet high and described as a solid mass of food.

This event signifies the food resources available at the time in the bay, the
ability to mobilise communal labour and the general wealth of the Ngapuhi in
the Bay of Islands area.

In my view things have continued to slide backwards from this time and our
Northland rural Maori communities have the lowest per capita incomes in New
Zealand.

Once you get outside Whangarei people are living very very poorly. In many
cases whole families are just surviving on benefits. And that in itself leads to
people having to leave the North in search of work.



50.

51.

52.

53.

54.

55.

56.

As people leave the district in search of work there are less people to call upon
to look after our traditional lands.

When | worked for the Labour Department (in Whangarei and later in Auckland)
from 1974 to 1992 | kept a record of Northland Maori who had been displaced
from Auckland. Many of our people who lost their jobs in Auckland during the
late 1970s and early 80s returned to their home areas in the North only to find
they had nothing to live on except benefits or temporary labour schemes. Often
their whanau houses were falling down and contributed to health issues.

Again in the late 1980s and early 1990s with the effects of Rogernomics we had
another wave of Northland Maori returning from the restructured urban
economies to remnant Maori land and ageing Maori Affairs houses.

This cycle was again repeated from 2008 with the global economic recession
with Maori unemployment in the North again growing rapidly.

| understand there are over 7,000 substandard rural Maori houses in Northland
and with the demise of the Housing New Zealand Corporation Rural Housing
Programme in 2008 these statistics are worsening.

| have already said that we the Trustees are obliged to care for, protect and
provide opportunities for our beneficiaries. Key to this is helping our
beneficiaries, the descendants of the original owners, to break this cycle of
poverty.

This level of poverty is an ongoing concern and the inability of the Trust to
intervene in this cycle over the last 21 years keenly affects our mana resulting
in a sense of powerlessness and frustration.

Commercial operators’ exploitation of Motu Kokako

57.

58.

59.

60.

61.
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In April 1987 Fullers put a flagstaff and flag on top of our island Motu Kokako
without our knowledge or consent.

The first we heard of it was when a picture appeared in the papers. Initially all
we wanted to do was get the flag removed as this was a clear trespass on our
mana whenua with the flag symbolising ownership of our taonga.

We were also concerned about the commercial exploitation of our island by
commercial operators without our knowledge or consent.

We called a meeting with Fullers and met with them. There was quite a bit of
publicity about the whole thing. | was interviewed on television at that time and
Fullers were keen to negotiate with us.

During the negotiations it became clear that although we could stop Fullers
trespassing on our island it was less clear whether we had any legal rights
under Pakeha law to stop or control commercial operators having boat access
through the Hole in the Rock and Waipatoto / Cathedral Cave.



62.

63.

64.

65.

66.

67.

With our legal rights uncertain our discussions turned to how we could work with
Fullers to provide access upon terms which reflected our mana whenua, mana
moana and Kkaitiaki obligations and which enabled them to appropriately share
our taonga with the world.

As a result of the discussions we entered into a two year exclusive agreement
with Fullers.

The agreement we reached with Fullers provided that we would get a share of
the commercial revenues for trips taken through the Hole in the Rock and
Waipatoto.

The agreement worked well from 1988 to 1990 with 3% of the gross revenue of
each ticket providing gross revenue of $106,678.00 to the Trust in that period.

The Trust negotiated an extension of the agreement in 1990 for a further two
years.

The Trustees saw this agreement as a practical expression of our mana
whenua, mana moana and rangatiratanga in practice. The agreement also
provided us with income which we were able to use to care for our whenua and
beneficiaries.

Financial losses to the Trust

68.

69.

70.
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Since payments to the Trust from Fullers ceased in 1990, the Trust has suffered
a huge loss of revenues over the last 23 years.

Had the Trust continued to receive the sum of 3% of the gross ticket price over
the last 23 years we estimate that we would have received some $4,560,624.00
of gross revenue in today’s value.

Our estimate is based on the following assumptions:

a) Current fare prices for the two major operators for the Hole in the Rock
cruise are $95 and $97 per adult respectively. Each boat carries up to 225
passengers.

b) With two boats completing two trips per day over the peak period from 1
November to 31 March assuming 60% occupancy.

c) With 150 peak period sailing days (5 months) x 4 trips per day at an
average of 135 people per boat (60% occupancy).

d) Assuming 70% of fares (94.5) are full adult with the remainder of children
paying half price.

e) Gross ticket sales for the two operators over the peak period are
calculated at $6,609,600.



71.

These figures also exclude a third smaller operator (Mac Attack), bad weather
sailing days as well as off peak and shoulder season sailings and are therefore
considered conservative.

Application of Revenue

72.

73.

74.

75.

76.

77.

78.

79.

The agreement with Fullers provided the owners with the opportunity to obtain
much needed revenue from Motu Kokako to meet these objectives.

It was always the intention of the Trust to ensure that benefits arising from
revenues were applied to education, health, housing and business development
to benefit the wider beneficiaries of the Trust.

Our plan was to use the revenue from the Fullers agreement to turn around the
cycle of poverty faced by the descendants of the original 182 owners who we
estimate to be in the tens of thousands.

The revenue provided us with an opportunity to utilise our whenua and takutai
moana for the benefit of all the descendants of the original landowners.

The Trust intended to first create a base fund prior to allocating monies to the
above objectives.

Before revenues ceased we were able to award scholarships to a number of
beneficiaries with this practice having to cease to protect remaining funds.

Once we had reached this target we had plans to assist the descendants and
make a positive difference in the areas of education, health, housing,
employment and business.

It is clear that with potential income of up to $200,000.00 per annum the Trust
would have been able to do some quite substantial things within the above
defined areas.

Education

80.

Health

81.
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We were able to spend some of the revenue on education grants. Our initial
aim was to provide $6000 a year on education grants. The grants were
intended to pay for tuition fees and books and were to be for no more than
$1000. For the financial year 1989-90, $4,000.00 was paid in tuition fees and
$2,075.00 in grants was paid.

We also hoped to use revenue received from the agreement to help with the
health of our beneficiaries — this included educational programmes whereby
healthy eating and healthy living could be promoted.



Employment

82. The Trust also hoped to provide much needed employment initiatives and
support to the beneficiaries.

83. In particular we could have added to the existing employment schemes which
we knew were not going to last. Further down the track we saw opportunities for
employment within the tourist industry in and around the Bay of Islands such as
providing tour guides for cruises throughout the bay and through Motu Kokako.

Housing

84. As a key determinant of health and wellbeing we also had plans for housing, in
particular we hoped to look at ways to improve the affordability and quality of
housing for our people including assistance with insulation.

Business

85. We also had plans to assist our people in setting up businesses and provide
seeding loans so people could create their own employment.

86. We also discussed tourism opportunities including purchasing our own tour
boat; that was something that we had envisaged long term.

Summary

87. In short the agreement with Fullers provided the first opportunity for economic
self determination for beneficiaries of the Trust. It was a ‘win-win’ situation
which recognised our mana whenua and mana moana.

Undermining of mana whenua / mana moana

88. During the second term of the agreement another commercial operator began
to go through the Hole in the Rock without our permission. They were known as
Kings Tours but officially called the Bay of Islands Enterprises.

89. Kings Tours never talked to the Trust at all and just started taking their boats
through Motu Kokako / the Hole in the Rock.

90. As a result the Trust entered into a joint High Court action with Fullers as first
plaintiff and the Trust as second plaintiff to try to stop Kings Tours going
through our Motu. Legal costs were split between the Trust and Fullers.

91. As part of the High Court’s judgement, Kings Tours were asked to keep a list of
passenger numbers that they took through. In the event that we were
successful at a full hearing we would be able to reclaim that money from them.

92. Unfortunately the injunction wasn't granted and we were not able to stop Kings
Tours going through our Motu. The Court dismissed the application and found
that we had no rights to the water which flows through Motu Kokako. The Court
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93.

94.

95.
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directed that the matter should proceed to a substantive hearing. However, the
case was not taken any further at the time. We understood it would be a very
expensive matter to proceed in the High Court and the Court of Appeal and
there was no guarantee of success.

Based on this decision Fullers decided to stop payments as we could not
guarantee them an exclusive right to go through the Hole in the Rock/access
Cathedral Cave.

The High Court decision now meant the owners of Motu Kokako were not able
to control commercial access to our Motu or obtain much needed revenue to
help meet the social, cultural and economic needs and aspirations of our
people.

We realised we would have to be very careful about how our limited funds were
spent.

Impact on Trust

96.

97.

98.

99.

100.

101.

102.

Rates

103.

104.
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The decision to cease payments had an immediate impact on the Trust.

Regrettably we were unable to continue to distribute educational and other
grants.

If we had continued to receive revenue from Fullers we would have continued to
help our people to help themselves.

Without revenue we were also unable to start our health, employment, housing
and business initiatives.

With the effective loss of over $4.5M the Trust suffered significant loss of
opportunity to further grow its own business operations which by this time could
well have included the ownership and operation of its own tour vessel.

This makes me sad as the commercial tourism operators continue to exploit our
island and benefit commercially whilst many of our beneficiaries remain in
poverty.

We the owners feel ripped off and powerless in the current situation that we
have put up with for 23 years now.

Motu Kokako is also currently rated with $9,321.09 owing to the Far North
District Council up to June 2013.

In 1977 the then local authority (Bay of Islands County Council) declared Motu
Kokako to be non-rateable. However, with local government reforms in 1990 the
island became rateable. We the Trustees continue to challenge the application
of land rates to the Motu.
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Answers from the Crown
105. 1 want answers from the Crown. In particular | want the Crown to:

a) Tell me why we are unable to exercise our mana over our land and takutai
moana by controlling access by commercial operators?

b) Tell me why we are unable to exercise our role as kaitiaki over our land
and takutai moana by controlling access by commercial operators?

c) Tell me why we do not retain our full, exclusive and undisturbed
possession of our lands, forests, fisheries and treasures?

d) Tell me why commercial operators can use images of Motu Kokako for
commercial purposes without our consent?

e) Tell me why it permits port authorities to control access to ports when that
privilege is not provided to us the manawhenua and Kaitiaki of Motu
Kokako.

Resolution
106. The Trust seek to have legislation enacted that:

a) Allows us to exercise mana and control over our whenua and takutai
moana;

b)  Confirms Motu Kokako Ahuwhenua Trust as having the sole right to grant
concessions to any and all commercial operators wishing to traverse the
Hole in the Rock and Cathedral Cave. This would be consistent with the
manner in which the Department of Conservation grants concessions to
commercial operators on Crown lands, public reserves and national parks.
This is also consistent with the way that Tuwharetoa manage commercial
use of Lake Taupo; and

c) We would also like some compensation from the Crown for loss of
revenue, income and development opportunities which we have incurred
as a result of not being able to exercise mana and control over our land
and takutai moana for the last 23 years.

The Future

107. We want to exercise mana and control over our Motu and takutai moana which
has remained in our hands. Is this too much to ask?

108.  This will enable us to care for our whenua and our people.

109. We are not after hand-outs.

297038.1
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110. Motu Kokako is a sacred taonga to us.
111. ltis also an internationally recognised tourist attraction.

112. We want to share our sacred taonga with the world ... but this needs to be on
terms that recognises our mana whenua, mana moana and right to control
access.... it is only then that we can ensure that the ‘Island of Ngapuhi’ will help
to nurture the people of Ngapubhi.
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