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May it please the Tribunal:

Status as interested party

1. This memorandum is lodged on behalf of the owner (Daina Shipping
Company) and the insurer (The Swedish Club) of the container ship MV
Rena, which ran aground on the Astrolabe Reef (also known as Otaiti
and Te Mamangi) on 5 October 2011. For convenience the interests of

the owner and insurer are collectively referred to as ‘the owner’.

2. The owner is not a party to either claim but has an indirect interest in the
proceedings before this Tribunal. The owner apprehends that the
proceedings have been commenced and are to be pursued with the
intention of affecting decisions made or actions taken in respect of the
Rena. The owner could be significantly affected by any such decisions

or actions.
General response to applications for urgency

3. The owner considers that the applications for urgency are based on an
incorrect premise and are also not justified in terms of the Tribunal’s
Practice Note. It considers that the Tribunal may be assisted by an
understanding of the context within which the proceedings have been

commenced and the applications for urgency have been made.

4, In summary, the issues raised by the claimants in relation to the future of
the Rena will be addressed in an appropriate and timely manner either
through the Maritime Transport Act 1994 (MTA) or the Resource
Management Act 1991 (RMA). The concerns expressed by the
claimants are being addressed through direct consultation and the
assessment of effects, and will be fully considered during the RMA

process, if an application is made for consent to leave the wreck.

5. If consent under the RMA is not sought or granted the owner will remain
subject to notices issued under the MTA by Maritime New Zealand, and
will be required to remove the wreck to the extent required by New

Zealand law. There is no basis for asserting that the Crown (through



Maritime New Zealand) is not taking timely and appropriate action with

respect to the Rena.

Responses by Crown agencies to the casualty

6.

The grounding resulted in the discharge of oil and other immediate
impacts, which were dealt with in circumstances of considerable
urgency. There was a multi-agency response to the incident and
substantial costs were incurred by the Crown and other public authorities.

The owner also engaged salvage experts at a very early stage.

The captain and first mate were prosecuted for their part in the grounding
and their subsequent conduct, and have served sentences of
imprisonment. The Crown also prosecuted the owner (Daina Shipping

Co) which was convicted and fined.

Notices have been issued by Maritime New Zealand under the MTA
which require the wreck to be removed. The owner has complied and is
continuing to comply with those notices, to the satisfaction of Maritime
New Zealand and the Bay of Plenty Regional Council. The owner is
unaware of any basis on which it can be asserted that those authorities
have not properly exercised their powers and duties in relation to the

Rena.

Steps currently being taken by the Owner

9.

The salvage work has been continuous and major, including the removal
of oil and other contaminants and cargo before the Rena broke in two and
sank in early 2012. Container and debris recovery has been ongoing. In
July 2012 Resolve Fire & Salvage was contracted to reduce the bow
section to a minimum depth of -1 metre below lowest astronomical tide,
and has so far removed almost all of the bow section that was previously
visible above sea level. Work is presently under way to locate and
attempt to recover cargoes of potential concern, including plastic beads,
ferrosilicon and copper clove. Resolve has also been working to remove

debris from within and around the wreck.



10.  The working conditions at Astrolabe Reef are difficult and dangerous,
with a great deal of time being lost due to weather and sea conditions.
This has added significantly to the time taken and the costs incurred in
salvage and recovery operations. It is expected that the work by Resolve
will continue throughout 2013, and that a decision will be made to apply

for consents to leave what will remain of the wreck.

11.  The owner has met the costs of the salvage operations and many other
costs including ongoing shoreline debris management and work to reduce
the wreck and recover debris. The costs borne by the owner are
estimated to have reached $NZ300 million to date, making it the second
most expensive shipwreck in world maritime history (after the Costa

Concordia; the Exxon Valdez being excluded as it was not a shipwreck).

12.  With the exception of an escape of beads during a severe storm in April
2013, there has been very little escape of remnant oil' or debris from the
wreck for over a year. The owner is maintaining a shoreline debris
management programme to respond to and remove any debris that
washes ashore from the Rena. This programme is expected to continue

for some time.

13. The owner has also commissioned assessments of the potential
environmental effects associated with any decision to leave part of the
wreck on the Reef. It has received a number of preliminary reports
which it has shared with interested parties including Maori, with whom
its consultants have met to explain and discuss the findings. It will
continue to do so while it progresses towards a decision as to the future
of the wreck. The evidence shows that the Reef and the sealife it

supports are recovering well from the effects of the grounding.

14.  There is also a programme of sampling on and around the Reef, in co-

operation with the Bay of Plenty Regional Council, the Ministry of

! The total amount of oil remaining after the vessel sank was estimated at 2 tonnes,
most of it ‘clingage’.



Primary Industries and the University of Waikato. The results of that

sampling will be made available to interested parties including Maori.

Broader context of New Zealand’s international obligations

15.

16.

17.

The applications to the Tribunal need to be placed in a broader context.
New Zealand is an island nation, dependent for its economic and social
well-being on shipping, both international and coastal. New Zealand is
party to international treaties and conventions®, and in accordance with
its obligations under them has enacted laws including provisions of the

MTA and the RMA.

It is axiomatic that the owner has the right to apply under the RMA for
such resource consents as may be required to leave all or part of the
wreck on the seabed. This is specifically provided for in sections 15A
and 15B of the RMA, enacted as part of the legislation giving effect to

New Zealand’s international obligations.

Also included among those obligations is the limitation on the liability of
ship owners and charterers for loss and damage arising out of shipping

mishaps. This is principally to be found in Part 7 of the MTA.

High Court proceeding covering claims for loss or damage

18.

The High Court at Tauranga recently issued an order under Part 7 MTA
limiting the owner’s liability’. Public notices will shortly be issued
advertising for claimants to lodge their claims with the High Court. If the
claimants in the proceedings before the Tribunal have suffered loss or

damage as a result of the grounding they are expected to pursue their

% These include the Convention on the Prevention of Marine Pollution by Dumping of
Wastes and Other Matter 1972 (London Convention), (ratified 30 April 1875, in force 30
August 1975), Convention on Limitation of Liability for Maritime Claims 1976 (LLMC
Convention) (adopted on 19 November 1976, in force 1 December 1986) and the 7996
Protocol to the London Convention 1972 (ratified 30 July 2001, in force 24 March 2006).

* Daina Shipping Co and ors v Te Runanga O Ngati Awa and ors, High Court Tauranga,
CiV 2012-420-838, 4 June 2013



19.

claims in the High Court proceeding which has been set up for that
purpose. Their claims will be assessed and if substantiated, will be met
out of the fund. If the total of established claims exceeds the fund
($11.03 million), they will be paid pro-rata.

If the claimants are seeking, through these Tribunal proceedings,
compensation beyond what they could recover in the High Court
proceeding it is clearly premature to consider their claims until their
entitlement to compensation has been assessed and quantified in that
proceeding. The owner does not, of course, accept that claims in this
Tribunal can result in them recovering more by way of compensation

than they can recover in the High Court proceeding.

Settlement with the Crown

20.

21.

Soon after the grounding the owner began without prejudice, commercial
negotiations with the Crown covering inter alia the reimbursement of
costs incurred by New Zealand government interests (both central and
local) in responding to the grounding and its aftermath. The owner’s
position is that these costs would, in the normal course, have been

subject to limitation and only recoverable in the High Court proceeding.

However the owner was willing to negotiate in good faith with the
Crown and this resulted in a settlement. The settlement documents are
subject to confidentiality obligations which the owner does not waive.
However for the purposes of this matter, the essential details of the

settlement are:
a) The owner agreed to pay, and has paid, the Crown $27.6 million;

b) If the owner applies for, obtains and implements resource consent

to allow all or part of the wreck to remain on Astrolabe Reef, the



owner will pay the Crown an additional $10.4 million, subject to

the Crown not having opposed the consent”;

c) Upon obtaining and implementing the consent the owner will
have discharged its obligations under New Zealand law and will

have no further liability in relation to the casualty;

d) If consent is not sought, or not granted or implemented, the
obligation will remain on the owner to remove the wreck to the

extent required by New Zealand law.

22. It is relevant to note that the $27.6m was to substantially reimburse the
Crown the costs actually incurred by New Zealand government interests.
The settlement contemplates that the further $10.4m will be applied
towards public purposes, but there is no prescription as to what these

purposes are or how it will be applied.
Settlement does not affect Maori

23.  None of the settlement purports to settle or otherwise compromise any
claim (actual or contingent) by Maori arising from the grounding or the
subsequent release of oil or debris. Nor does it purport to affect any of
the rights or duties of the Crown and Maori under the Treaty of
Waitangi.

24. On the contrary, the settlement contemplates that if the owner seeks to
leave the wreck on Astrolabe Reef it will apply, through the usual
channels, for such resource and other consents as may be required to
permit this. The RMA provides that consent may be granted to abandon
(or ‘dump’) a ship and its cargo in circumstances such as this: ss 15A and
15B RMA.

* The position is not accurately reflected in the briefing paper referred to in paragraph
37 of the claim by Hoete and others. The payment is conditional on the Crown not
opposing the grant of consent, rather than on the Crown supporting it.



25.  The Crown is required to consider, in good faith, whether to support the
grant of consent. The Crown could take a neutral position, or even
oppose the consent, provided it does so in good faith. The claimants and
any other Maori, if they wish to oppose (or support) the consent, will
have the opportunity to do so through their participation in the consent

process, regardless of the Crown’s position.
Consideration of Treaty and related issues under the RMA

26.  Under Part 2 of the RMA the decision maker (which is expected to be the
Environment Court on a direct referral) is required, as a matter of
national importance, to recognise and provide for the relationship of
Maori and their culture and traditions with their ancestral lands, water,
sites, waahi tapu, and other taonga: s 6(¢) RMA. It is also required to
have particular regard to kaitiakitanga (s 7(a)) and to take into account

the principles of the Treaty of Waitangi (s 8).

27.  There is a requirement for the application to be accompanied by an
assessment of the environmental effects of the proposal (AEE), and
details of any consultation undertaken. The AEE must therefore include
an assessment of the effects of the proposal on Maori cultural values and
the other matters in Part 2 of the RMA, including those noted above.
Accordingly, the issues raised by the claimants in these proceedings
before the Tribunal concerning the future of the Rena will be considered
in the resource consent process that will have to occur before a decision

1s made to allow the wreck to remain.

28.  That decision will be made by the Environment Court’, and not by the
Crown. The Environment Court has previously sat with a Maori Land

Court Judge as an additional member of the Court in cases of particular

% Assuming direct referral; otherwise it will be by the Bay of Plenty Regional Council
exercising its statutory function as consent authority under the RMA, with rights of
appeal to the Environment Court.



relevance to Maori®. Judge Smith of the Environment Court recently
indicated that he would give favourable consideration to adopting this
course on the hearing of any resource consent application concerning the

Rena’.
Owner’s commitment to consultation with Maori

29.  There is no express obligation under the RMA for an applicant for
resource consent to have undertaken consultation, but it is expected that
where the grant of consent may have particular significance to Maori,

there should be consultation.

30.  The owner has undertaken extensive consultation with all Maori who
may be affected by a decision to leave the remains of the wreck on
Astrolabe Reef. This has involved inter alia a director of the parent
company of Daina Shipping Co (Mr Konstantinos Zacharatos) and a
senior manager of The Swedish Club (Mr John Owen) coming to New

Zealand from Athens, Greece on 5 occasions (to date).

31.  During those visits they have met numerous times with kaumatua, kuia
and other representatives of iwi and hapu, including all known
representatives of Motiti tangata whenua. In particular, they have met
several times with the Motiti Rohe Moana Trust, including Graham
Hoete, Umuhuri Matahaere and Jacquleline Haimoana, and on at least
one occasion with Maanu Paul (ie the claimants in WAI 2391). They
have also communicated with those persons by email. The owner’s lead
consultants, Beca and Sir Wira Gardiner have had frequent

communications and meetings with the claimants in WAI 2391.

32.  The Motiti Rohe Moana Trust has lodged a claim under the Marine and
Coastal Area (Takutai Moana) Act 2011. Under s 62 of that Act, the

& Eg Te Runanga O Ngai Te Rangi iwi Trust v Bay of Plenty Regional Council [2011]
NZEnvC 402; Marr v Bay of Plenty Regional Councii [2011] NZEnvC 168;

7 At the callover of appeals on Variation 1 to the Bay of Plenty Regional Coastal Policy
Statement, Environment Court, Tauranga 18 June 2013,



owner must notify the Trust and seek its views before making any
application for resource consent. The owner has complied, and will

continue to comply, with this obligation.

33.  Mr Zacharatos and Mr Owen have also met several times with Rangi
Butler (the claimant in WAI 2393) and others whom she claims to

represent.

34.  The owner has been advised throughout on Maori issues by Sir Wira
Gardiner and others, and has engaged Dr Des Kahotea to prepare a
Cultural Values Assessment. That process is ongoing, and Dr Kahotea’s
report, as a preliminary draft, has been provided to iwi for comment and
feedback. The owner has from a very early stage demonstrated its
commitment to fully engage with Maori over issues concerning the Rena,

and intends that this will continue.
Conclusion

35. The owner respectfully submits that the circumstances relating to the
Rena do not support urgency being given to the consideration of claims
WAI 2931 and WAI 2933. The owner submits that there is no important
Crown action or policy (current or pending) which could result in
significant and irreversible prejudice to the claimants. The claimants
have available to them the processes of consultation and participation in
any RMA consent process, which it is reasonable for them to exercise. If
the claimants seek compensation for loss or damage caused by the Rena,
it is reasonable that they pursue that remedy in the High Court

proceeding.

Hh
Dated thisZg day of June 2013.

Matthew Casey QC
Counsel for Daina Shipping Co
and The Swedish Club





