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IN THE HIGH COURT OF NEW ZEALAND
WHANGARETI REGISTRY

C.P. NG, 3 /80

_NDER "the Judicature Amendment Act
o 1972

IN TEE MATTER o©f the Burials and
Cremation Act 1864

BETWEEN RATA MURRAY of Moerewa, Mother
DESMUND RUDQOLPH of Mangakahia,
Glass Worker ANDREW PONA of
Turangi, Retired, KANA POUREWA
of Matangirau, Public Servant,
SID KIRA of Matangirau,
Retired, CHARLIE TUA of wiri,
Labourer, MICK PARKE of
Whangarca, Retired, HOTU MIO o
Opotiki, Truck Driver, LOUISA
(:r“ - COLLIER of Whangarei, Married
Woman and MIKE SHEEHAN, of
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" , Workexr
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Retired

AND THE ATTORNEY-GENERAL OF NEW
ZEALAND, (in respect of the
Minister of Health, the
Ministry of Transport and the
New Zealand Police)

i
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|

FIRST DEFENDANT

o | A N_D NEWBERRYS FUNERAL HOME 1978
- ' . ' LIMITED of Whangarel, Funera
Directors :
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AND MARY MALCOLM of Whangarel,
wldow
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AFFIDAVIT OF COLIN MALCOLM IN SUPPORT QF APPLICATION FOR “i._ﬁ

INTERIM ORDERS:

I, ‘COLIN MALCOLM of Whangarei, Retired, swear:

1.. I am a shareholder of the  Matangirau Trust which
concerné,the Matangirau,Bldck on the Whangaroa Harbour. The
majority of trustees -of the Matangirau Trust are also
shareholdérérin the block. 1I.am authorised. by the trustees,
the first plaintiffs, to make this affidavit on theilr behalf.

2. MY son Joseph Tahere Malcolm who died on 21 April 1989
and was buried at Te Kauri. Point which is the headland on the
Matangirau Block on 24 April 1989. My son was a well-known

‘and respected policeman who had lived at Whangarel.

3. QVER the past eight vears my son Joseph and his family.

used to regularly wvisit the Matangirau Block for summer
heolidays to camp and to fish in the Whangaroa Harbour. He
was one of the trustees of the land.

4. IN January 1988 Joseph started building a house on the
block to maintain his familv's links with the land and to
provide a base for his children and their children.

5, IN the week before he died, my son told me that he

wished to lie at Matangirau, After his death, his wish‘was
discussed by local Kaumatua (Elders) at Karangahape Marae at
Te Touwal on the 22nd and 23rd of April 1989 and leave was
granted by the trustees of the Matangirau Block for Joseph to
be buried there. I was present at these dliscussions.
Joseph's widow, the third defendant, was also present. She
knew of the arrangements for burying Joseph at Matangirau.
She did not say anything against burying my son at Matangilrau
then and went along with the arrangements made,

6. I also understand that my son diea}in his sister's arms
and told her 1t was his dying 'wish to be. burled at
Matangirau. '
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'Eﬁbﬁ MY “son:, had a. will made 1n 1984. The will contained a

directlon that he. was to- be buried at Takahlwai T became

;5giewebe‘of this,later,i,ln Maori terms, his dying wish to be
.. buried at.Matangirau, his ancestral land, made after the will

was dmore important. I feel bound to give effect to his
wishes. His connection with Takahiwal was through his wife:
He -had no dilrect connection himself.

TR e e L e

B, THE place where Joseph is buried is an area of papa f{upu

C hathstn

(ancestral land) to Ngati Haiti and is a wahi tapu (sacred

place) to my people as one of our female tupuna (ancestors)
was buried there. '

9. ' THIS area has always been known by my people to be a

-wahi tapu (meaning a sacred place) and requires the highest

degree of sanctity and respect‘as the bones of our ancestors
are buried there. Our roots and genealoglcal ties are
embedded in the wahi tapu, they are part of our collective
tribal history and form part of my and the rest of ny
people’'s spiritual and pyschological well-being. '

10. JOSEPH'S widow, the third defendant, wishes to remove my
son's body from his final resting place and to re-bury him

within her tribal area al Takahiwai.

11. TO desecrate and disturb a wahi tapu in such a way is to
vioclate the customary beliefs of the Maori. It i1s our belief
in the tapu (sacred) nature of the dead and disturbing the
body insults the Rangatiratanga of the Tupuna of the land.
It is alsco against commonly held standards of decency to
remove bodies in the proposed manner. '

‘12, FOR Joseph to be removed to his widow's tribal area .

would be to remove all trace of his descent from hils tupuna
{ancestors) of that land and to severe his descendants'
inheritance. This type of activity is known as an atua kino.

at -
)

13. SUCH a breach of tapu can only be fullylunderstood by
Maorl people. The repercussions of this act would affect not
only Joseph's immediate family but the children and all the
people of Matangirau. '
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- .14, ~ ANY temporarY‘intérference'yith:the body is an -act of
. desecration. . o -

15. . ON. 19 ‘May 1989 my daughter Louisa Collier (one of the

trustees) ‘applied to the Maori Land Court at Whangarei under
Section 439 of the Maori Affairs Act for a recommendation for
a Maori reservation to create an urupa (burial ground) at
Matangirau. 'This application was declined-by Judge Spencer

of the Maori Land Court. A copy of his decis;on is attached

and. marked "A".

16. MY daughter applied under Section 452 of the Maori
Affairs Act to the Chief Judge of the Maori Land Court to
have that decision overturned. I have been advised by my
solicitors that she has a good chance of having this decision
overturned on the grounds contained in the application. This
is attached and marked "B". '

17. AFTER the decision of Judge Spencer, my daughter made
inquiries at the Maori Land Court about challenging Judge
Spencer's decision. She reported to me that the staff at fhe
Court claimed that the appeal was too complicated and had

little chance of success and would be expensive, I toock no
action, as I believed that the body would not be disturbed
where 1t was. I have now been advised that Judge Spencer's

~decision may be challenged, although I was not aware of this

before.

18. .DURING the funeral of my granddaughter Adele Bailey on
17 April 1590 at Takahiwai Marae, the third defendant's
proposal to remove Joseph was discussed by (Kaumatua) elders
representing the four affected <tribal areas, these being

Ngati Kahu, Ngati Hine, Te Rarawa and Ngapuhi. I was
present. '

19. THESE Kaumatua (elders) made it clear to the third
defendant that her proposal was wrong fn Maori terms. At the
tangitahanga (funeral) the third defendant said that the
proposed removal of Joseph's body was to take place on 28
April 1890, Repregentatives of the New Zealand Police were
also present whose assistance had been requested by the tﬂird

Vi |
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) defendant on that date - Kaumatua .of Takahiwal Marae assured
_ff j-h' ‘the Kaumatua of Matangirau that they would not proceed or be |
’ I involved in any way with ‘Mary Malcolm s proposal.,- - h
]~20 ~BECAUSE of the”assurances glven by Takahiwai Elders and !
the- 'unwritten 'authority these carry in Maori terms. I "
;:belleved commen sense had prevailed and Mary had given up her
- -hahuinga (removal of body). | |

s

‘3;21.' IT was not until 21 May i990‘thét I heard that Mary's
proposal was to go ahead on 26 May 1990. !

22. . AT no stage did I or any 0f the plaintiffs of the :
Matangirau Block receive notice of her intentions or notice
of her application to the Minister of Health for a licence

w ) for removal of Joseph from our land. ‘
f:> . ; ;
23. PRIOR to 23 March 19890 the third defendant instructed !
the second defendant, to obtain a licence under the Burials i
and Cremation Act 1964 and to make all the necessary

arrangements, On 23 March 1990 the Minister of Health

granted a licence to the second defendant for _the

disinterment of my son. Confirmation of the granting of this

"licence is attached hereto and marked "C".

24 . DUE to:- l

‘L (a) the assurances given at the funeral on 17 April 1990; and

(b). the lack of notice of the third defendant's application
for a licence to any of the trustees of the Matanglrau
Block, I did not think there was any need to seek legal -

advice or to take any other steps to try and stop the
third defendant's action.

25. ONCE I heard on 21 May I waited until the 23rd of May
1990 to see a solicitor as I was worried about:
"

¥

(a) Prohibitive legal costs,

Whether seeking a remedy through the legal system was
the most appropriate remedy.

(b
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. "{c) -'The lawyer I was referred to was not available on 21 or

22 May. ~

i?'2€; iTO halt,the"remdﬁalAéf_my-Son; to await the decision of

the Chief Judge of the Maori Land Court and to avoid the
potentially offensive situation of removal of my son would

_”;mean no significant detriment to the other parties concerned
ffwhen'weighed against the extremely hurtful consegquences to
. . myself and whanau of which I am the head.

'27. THE executor of the will. of my son is the Public
Trustee. To the best of my knowledge, the Public Trustee had
no part ‘in the burial of my son at Matangirau, and has had no

- part or say in the plan to move the body to Takahiwai.

SWORN at Whangarei this ) (/i?
25th day of May 1990 ) 47&?»/10 GVOM

before me:

77 —
4/67 :/e,/‘v E 1 Garngw

A Solicitor of the High/Court of New Zealand

Fin
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APPLICATION FOR RECOMMENDATION FbR A
.. MAORI RESERVATION .

| MAORI LAND CCURD

i The Maori Affa!rs'Aéz‘_'fS?.S.? R : R
/. LU Section 4397 L by
e 2 2MAY 1989
' ‘“‘-' - ‘ WECEWEL ]
IN THE Maort LaNp COURT . | ——— D!!mu;r

oF NEW: ZEALAND

Ve takizy S

DISTRICT.

Hodeg oot

AppPLICATION is hereby made for a recommendation by the Maori Land Court that tivetand-
krrowmras ‘ .

L.u]rl.auuns hbusmua{ ‘Jquusu metres—or the land descnﬁed
‘w . in the Schedule hereto and the plan attached hereto, being part of the land known

WJ A}( Ov(' C‘ULS s OXAA

being Maori frechold land esGenersl-land be set apart as a Maori reservation for the
purpose of arm \Juu(eo\

for the common use and benefit of \”,U_, PR TN I N cxn.—:l “l-Luu. - a{p_ cq.-\p/c._ﬂ{-g o-P

" (Here state th.e class of person whose use the reservation is intended): \Mﬂ_ ,Léb_k._ﬂg e bl /(

a

upon the following gr011:1(tsfu—i£\£Lj' \Hu [ PN HCC UL C/fri'.tfﬁ’c’c

e, \I CL/E LA
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w

I
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C Dated te /T : day of ﬂ(ftgj : 19 gé]

f\%:) () ﬂ a7k

This is the exhibit marked "A" mentioned and referred to in

the annexed affidavit of COLIN MALCOLM _
sworn gt Whangareli 25th gay of May 1990

before mo:

A Selicitor of the High' Comtt ol New Zeslnd

_rl:if-o s e r'.ictracued{ wile  ovee .;x.,l/a_wa. fsr "ipu.fﬂxm/ e,,le,,s,w
'.‘;-' IQ‘;l,u.Jf(_/[ a_/‘)(j.}a-—,\, L‘:l_u/.ct_.l J;Lda t:_’!:ri ""‘LL‘:! “O lg(g \‘:s'b
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/Extract from:Minite Book: 17 KIT 149-153, 154-155

M
: Applft.atlon No/q. VIR - . 2
Date: D T hmsday 6 July 1989
 Place:. - - Kalkohe -- .~ .
Present “AD Spencer, Judge

| e M Wiki, Clerk & lnLerpretér

S.439/53 MATANGIRAU

LOUISA ‘COLLIER o/oi
Attendance list qirculated.

I refer to the correspondence with our whanaunga explaining the circumstances
of my application. 1 am unable to speak Maori but 1 speak nevertheless from
my heart. | leave it to others who can better express the intention of this
application,

PIERRE LYNDON - speaks in Maori in support of the application because it is
contrary to Maori custom that uncle Joe Malcolm should be in there, alone - it
is a matter of aroha. Joe's daughter Adele, has a medical condition which
makes this matter critical to her.  This is a matter of archa - for uncle Joe
and the family.

MATIU RAMEKA - speaks in Maori in support of the application - endorses the
{folio 150] kaupapa of Louisa Collier.

SYD KIRA:

[ support the application - 1 was involved in the burial itself and now seek the
Court's recommendation that a reservation be created there - 1 was one of the
Ministers involved in the burial.

HONE TUA KAUA POUREWA:

I supported this application from the start - there was originally a burial there.

There was a meeting on Sunday 23rd April 1989 - the majority of the kaumatua

consented Lo it. One did not - although he acknowledged he was outvoted, but
said he would not participate In the burial. And it was difficult to determine

who are the kaumatua - the local people or from elsewhere.

DES RUDOLPH:

I am the Chairmman of the Trustees. 1t is hard to determine who the kaumatua
are who we should listen to - whether it should be consensus or majority or
what. = This was at the meeting on 23rd April 1989, From the discussions on
the marae then, it was decided to let the burial proceed.. Some kaumatua
attended the funeral in Whangarel. We did not wish to over-rule the
kaumatua.. We were the meat in.the sandwich - the trustees - there was no
time to make application Lo the Court and we had to make a decision. A
majority [folio 1511 of the trustees agreed on the basis that the family had
the support of the bulk of the kaumatua.

COLIN MALCOLM (father of applicant ‘and Mr Joe Malcolm who is buried on the
site): Prior to my son's death, we were building a house ub there, together.
He was very sick and expressed the wish that he remain there forever. 1 knew
there was a urupa up there.

COLIN MALCOLM:

I am the eldest son of Joe Malcolm. My father died up there committed to
establishing .the. family up there,

C Inal e ot




MB Ref: 17 KI{ 149-153, 154-155
Apphcal.ion 82

DAVID T]MOTI '

1 stand in support because | don t want Lo see the ‘body dismterred - the
precedent has been set. This has divided our community. It is now a matter
of whether this is the only burial : :

COURT Mrs Collier wrote to the Court on 19th May 1989 saying that If it
had to be they would accept that an urupa would be limited to the
one burial,

MRS COLLIER:

1 wish now Lo correct that - 1 now appreciate that he cannot lie there by
lnmself - it must either be an urupa or he will have to leave and join our
mother's family from Takahiwai,

MR JOE MALCOLM:

The kuia who lold us there was already a burial there is present.

MOUTINI PAAPU (in Maori):

1 was |folio 152) told when 1 was a little girl by Motu Kiwi, one of our
tupuna, that someone was buried there - I do not know her name, but { know
the exact spot where she was buried.

COURT We can now hear from those who oppose the application.

JOE POATA:

I do not support the application. We are all related. The Matangirau

community has a cemetery set aside alrcady - lhe tupuna seltled it as one
urupa. There is a burial ground on Tarahuinui - not on the Matangirau block.
1t was Joe Malcolm's family and not me who sought to have the burial there
and not me.

HEN RY I'UA'

I oppose this application - we have already a cemetery, where we all go.
There Is no need for another urupa - the house is a memorial to the son, The
cemetery is attached {o our marae - that is where we should all be.

POMARE URLICIH: '
I endorse Lhe other elders.

WAKE TUA:

1 am a marae trustee - and of the urupa, The urupa on Te Touwai Is a very

peaceful place. An urupa must be with a marae and there is not one there.

These things must be done with the approval of the kaumatua - 1 oppose this

application. -

[folic 153]

COURT The application is stood down for a short time to enable the people
to discuss this matter further and to enable the Court to attend to
an application that is waiting.to be heard.

[folio 154] - Court resumes - refer previous page.

gﬂ‘m‘u_ R et L_

C/na«/e M#/




COURT: .

q

- MB Ref: 17 KII 149-153, 154-155

Application: 82 - . ..
.."p )

After hearing the evidence and l'e'ai‘lirf'gh"-flie minutes of the meeting

“held ‘on 13th May 1989, I can indicate that it is my intention to

-+ -dismiss this application. This is the.most sensitive. of .issues to come

-before the Court - and | personally feel like -a boy In making a -
‘decision of this sort. - But this is my responsibility, | acknowledge

the constraints faced by the S.438/53 Trustees in whom the land is

vested - the time an. application for a Reservation would take and the
fact that Joe Malcolm was waiting for burial; also, knowing who the -
kaumatua were who should be consulted.  But there is already a

cemetery there, in use, for this family. = The claim that there was

already someone buried there may be right, but it is not known as a
burial ground as such - jt js not an urupa. And the Court cannot
make a recommendation on account of the de facto burial ground
status - ie, someone is buried and then get it ratified. That would
usurp lhe rights of owners generally, the functions and responsibilities
of kaumatua and pre-empt the decision of this Court, There is no
need for an urupa on this place and accordingly the application is
dismissed.

Aroha has been spoken of. This matter as considered before the
Court must [folio 155] be in tika, pono and archa. There are no
"winners" in such an application and in this decision. Let us hope
there are no losers also.

Kia ora

Copy lo applicants and to Mr Jloe Poata.

1t
'



- ‘ . MAppLLCALLUIL LOUL AL ULIE QL
\ - S R o S .. special powers of Chief Jud
BEE Vel ‘ ... with respect to Court Order

. .Thé Maori 'Affaii?s" Act 1953
’ .Section 452(1) :

"IIN TE MAORI LAND COURT OF NEW ZEALAND
TAI TOKERAU DISTRICT

IN THE MATTER of MATANGIRAU BLC

I, LOUISA COLLIER of Whangarel HEREBY MAKE application f
order under Section 452 of the Maori Affairs Act 1953 fo
exercise of the special poWefs_ of the Chief Judge of
Maori Land Court with respect to Court'ordérs.

I wish the Chief Judge of the Maorl Land Court to revies

‘/j) ‘ order of the Maori Land Court dated 19 May 1989, ilssue

\ Judge Spencer being Application No. 82 Date of He

'i Thursday 6 July 1989 at Kaikoche. {Extract from Minute
17 K11 149-153, 154~155) ON THE GROUNDS that:

! 1. THE decision of Judge Spencer to decline my applici
for a recommendation for a Maori reservation pursuan
Section 439 ol the ¥ i Aflairs Act 1953 was erroneot

fact and Law Lo Lia bt bandineg ovasOfls:

7 (a) That the decision of Judge Spencer was contrary tc
wishes of the owners of the Matangirau Block.

f—) . . . © A siciiinma A mTwmAnAry racmardsd by mv i

This is the exhibit marked"C" mentioned snd referred to in
the annexed afidavit of COLIN MALCOLM

Wworn at Whangarei thian 25thday of Ma 19 990
‘betore “me : » Y
A Solicitor of the High of New Zealand
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)

That“the”Jﬁdde:erreé ih ﬁéaui}ing théthihﬁd‘to.show a.
“heed""fér3 the urupa. ~ TIt:4is not necessary for ‘an
?épbli¢aht under Section 439 Maori Affairs Act 1953 to
| prové»need.

jje):TThat”in any'event_the bwnersxof the block did show a

. need for the said land to be declared a burial,

2. IN conclusion I ask that'the-decision of Judgé Spencer

be overturned and a order be issued granting our. original
application for recommending the setting aside of the said
land as a Maori reservation for the purposes of a urupa.

DATED the QSN  day of  V\ceA. 1930,

Applicant:

FAYS IV IR
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IN THE HIGH COURT QOF NEW ZEALAND
WHANGAREI REGISTRY '

C.P. NO. 790 |
UNDER  the Judicature Amendment
Act 1972

IN THE MATTER of the Burials and
Cremation Act 1964

BETWEEN RATA MURRAY of Moerewa,
Mother, DESMUND RUDOLPH
of Mangakahia, Retired,
ANDREW PONA of Turangl,
Retired, KANA POUREWA of
Matangirau, Public
Servant, SID KIRA of
Matanglirau, Retired,
CHARLIE TUA of Wiri,
Labourer, MICK PARKE of
Whangaroa, Retired, HQTU
MIO of Opotiki, Truc’ y.
Driver, LOUISA COLLIEX-
of Whangarel, Married
Woman and MIKXE SHEEHAN,
of Birkenhead, Auckland,
Office Worker
FIRST PLAINTIFFS

AND COLIN MALCOLM of
QOtangarei, Retired
SECOND PLATINTIFF

AND THE ATTORNEY-GENERAL OF
NEW ZEALAND, {(in respect
of the Minister of
Health, the Ministry of
Transport and the New
Zealand Police)

FIRST DEFENDANT

20
AND NEWBERRYS FUNERAL HOME
1978 LIMITED of
Whangarel, Funeral
Directors
SECCND DEFENDANT

AND MARY MALCOLM of
Whangarei, wWidow
THIRD DEFENDANT

AFFIDAVIT OF COLIN MALCOLM IN
SUPPORT OF APPLICATION FOR INTERIM
. ORDERS

WEBB ROSS JOHNSON
({R.M. BELL)
SOLICITORS

P.0O. BOX 143
WHANGARET

Phone: (089) 483-559






