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MAY IT PLEASE THE TRIBUNAL

1.

This memorandum of counsel is filed on behalf of:

a)

b)

d)

f)

Wai 1507, a claim by Pouri Te Wheoki Harris, Huriwaka
Hare, Taite Renata, Raymond Matetawhiti Harris, Tass
Davis, Kauae and Hoheepa Hare on behalf of themselves
and their whanau including Ngati Toro, Nga Uri o Tupoto,
Te Uri te Aho, Te Uri Mahoe, Te Uri Kopuru, Kohatutaka,
Tangiu Ngatireihua and other Ngapuhi hapu;

Wai 2181, a claim by William Kapea and Michael John
Beazley for and on behalf of Te Uri o Maki-nui;

Wai 1666, a claim by Ani Taniwha on behalf of herself and
Te Uri 0 Te Pona, Ngati Haiti, Ngati Kawau, Ngati Kawhiti,
Ngati Kahu o Roto Whangaroa, Ngati Tupango, Te Uri o
Tutehe, Te Uri Mahoe and Te Uri Tai of Ngapuhi iwi;

Wai 2149, a claim by Julie Taniwha on behalf of herself
and Te Uri o Te Pona, Ngati Haiti, Ngati Kawau, Ngati
Kawhiti, Ngati Kahu o Roto Whangaroa, Te Uri o Tutehe,
Te Uri Mahoe, Te Uri Tai, and Ngai Tupango of Ngapuhi

iwi;

Wai 2244: a claim by Merehora and Peter Pokai Taurua on
behalf of themselves and Ngati Rahiri, Ngati Kawa, Ngati
Manu, Ngati Rangi, Ngati Rehia,Ngati Kuri, Ngati Rangi,
Ngati Manu, Ueoneone me Parawhau hapu ki Nga Puhi te
iwi. In the matter of “Matou rangatiratanga 0 nga whanau

hapu NgaPuhi me nga iwi Maori katoa”;

Wai 2012, a claim by Justyne Te Tana on behalf of Ngai Te
Whiu and Ngati Tautahi, and Ngai Te Wake o Waoku, Ngai



Te Wake Tua Whenua, and Ngai Te Wake o Takutai

Moana, of Ngapuhi iwi;

9) Wai 1832, the Hapii o Te Rohe Potae o Whangaroa (Kingi)

Claim; and

h) Wai 2058, the Poroti Lands (Norris) Claim.

2. This memorandum of counsel is filed to seek the Tribunal’s leave to
cross examine Messrs Armstrong and Subasic (“authors’) on their
report Northern Land and Politics: 1860-1910 (“NLP”) as directed
in the memorandum directions of the presiding officer dated 20
February 2013 (Wai 1040 #2.5.152) (“directions”).

3. In the directions the presiding officer directed that counsel should
indicate the subject-areas they wish to cross-examine on, and the
time to be taken for such cross-examination. Further, counsel are to
give indications as to the nature of the content of their questioning,
specify what issues of contention they have with the witness, and the
document/s they will be referring to (precise indications including

page and paragraph references).*

4. We note at this point that by and large we have no issues of
contention with the authors, but rather seek leave to cross examine
them to elicit testimony to corroborate tangata whenua evidence, and
to contribute to the a more detailed development of our claimants’

case.

5. We are not the lead counsel for cross examination on this report, but
have received instructions to cross examine the authors on several
topics from the perspective of our claimants, rather than the more
generalised perspective that lead counsel must necessarily adopt. We

! Wai 1040 #2.5.152 at paral4(b) and (e)



have reviewed the indications by lead counsel as to areas for cross-

examination and have avoided unnecessary repetition.

Broadly we seek leave to cross examine the witnesses on the

following themes:

4.1 Policies of assimilation;

4.2 Crown and private purchases of specific land blocks;
4.3 Surveys;

4.4 Taxes;

4.5 Tamana payments;

4.6 Tohunga;
4.7 The law governing old land claim transactions; and

4.8 Poroti.

We estimate that in total we would require 20 minutes for our

questioning. Below we provide more detail on our questions.

POLICIES OF ASSIMILATION

6.

Counsel asked questions of clarification of the authors in a
memorandum filed on 4 June 2013 and will seek to follow up on

some of the responses provided.

In the authors Response to Questions of Clarification (Wai 1040
#F37) (“response™) page six at paragraph 4.1 the authors stated in

reply to our question:

“The form of assimilation promoted by the Crown required the
destruction of Maori social organisation... (t)he 'extirpation of
Maori culture', an aim shared by most Crown agents, was also

Crown policy.”



Our questions for the authors will focus on determining the extent to
which this was Crown policy, and what specific actions the Crown
took in the promotion of this policy. Our questions will also focus on
statements made by the authors on pages 627-630 and 657-673 of the
NLP, and paragraph 42 of the authors’ Summary of Northern Land
and Politics: 1860-1910.%

CROWN AND PRIVATE PURCHASES OF SPECIFIC LAND BLOCKS

9. Counsel seek leave to ask the authors questions regarding the
purchase of the Otangaroa block, which of particular relevance to
our Wai 2149, 1666, and 1832 claimants. We will focus on the
section entitled Otangaroa and Patoa from page 736-740 of the NLP.

SURVEYS

10. We seek to ask the authors questions around the statements that:

10.1 “the evidence for this period (1865-1870) also suggests that
those Maori who could afford to engage the services of
surveyors often did not receive full value for their money” at
page 399 of the NLP;

10.2 “(c)learly this was a serious matter which had the potential to
impede the individualisation of title, land alienation, and the
assimilation of Maori. Key Crown policy objectives were thus
placed at risk” at page 402 of the NLP; and

10.3 “Maning was later directed - by the Chief Judge no less - to
accept survey plans in evidence whether they had been
certified by the Inspector of Surveys or not” at page 404 of the
NLP.

11 Surveys are a particularly fraught issue for some of our claimants and

we seek to determine the authors’ knowledge of the true extent of the

Crown’s involvement in allowing sub-par surveys.

2 Summary of Northern Land and Politics: 1860-1910. An Overview Report Prepared for the Crown Forestry
Rental Trust, June, 2007 (Wai 1040, A #12). (Wai 1040 #A12(c))
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TAXES

12

10

We seek to ask several questions of the authors on taxes levied on
Maori compared to those levied on non-Maori. Of particular interest to

our claimants are the following quotes:

121 The quote given in the NLP from Maning that it was “time
now that the system of giving the natives all the privileges of
British subjects and absolving them of the responsibilities
should end”(page 979 of the NLP);

12.2 That “(t)he Government were thus taxing people who had
received no benefit from the loans, which instead had been
lavished on other districts” (page 982 of the NLP); and

12.3 That “In 1883 it was discovered that the Property Tax
Department had been valuing Maori land for rating purposes at

up to three times its market value” (page 984 of the NLP).

This issue is of particular concern to out Wai 1507 claimants and we
seek to ensure that their claim issues are protected by questioning the

authors on these statements.

TAMANA PAYMENTS

11.

12.

13.

At paragraph 2.1 of their response the authors stated that they did not
understand the question that we had asked of them. We would like to
re-state the question in a clearer way and ask some additional

questions regarding tamana payments.

We seek to ask several questions on the specific instances of
payments being made that were identified in the report (pages 663-
668, 671-672, 678, 698-699, and 700-701).

We also seek to ask the authors about their statement that “Crown

payment of tamana seems to have dropped off after 1894, when pre-
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emption was reimposed, making it no longer necessary to make

advance payments”.3
TOHUNGA
14. We seek to ask the authors questions around the circumstances

leading to summary charges being laid under the Criminal Code Act
1893, and further charges were laid under section 49 of the
Indictable Offences Summary Jurisdiction Act 1894 against

tohunga.”

15. Further we seek to ask the authors questions on their statement that
“(tyohunga were, however, highly offensive to settlers and Crown
officials on a number of levels. They were seen as evidence of a
Maori inability or unwillingness to assimilate, and in a real sense this
represented a direct challenge to Pakeha political authority and law”
at page 1255 of the NLP.

THE LAW GOVERNING OLD LAND CLAIM TRANSACTIONS.

16. We seek to ask questions of the authors on this topic. In doing so we
will ask the authors questions on their statements at page 477 of the
NLP.

17. We also seek to ask for further information on the authors’ statement
at paragraph 1.1 of the response that “later claims involving early
Crown purchases and old land claims may indicate that these
transactions were, at least as far as Maori were concerned, governed
by tikanga”. We will also ask the authors questions on statements
made around tikanga and the validity of Maori claims to land on
pages 380-384 of the NLP.

* Wai 1040 #F37 at para 2.2
* Wai 1040 #A12 p1251



POROTI

18. We act for Wai 2058, the Poroti Lands (Norris) Claim. These lands
are used as a case study in the NLP from page 1167 to page 1175.

19. We seek to ask questions on the use of tamana, financial assistance
for the Poroti people, and the circumstances leading to the

individualisation of title of, and the sale of, the Whatitiri block.
CONCLUSION

20. While some of these issues may be covered by lead counsel in a
more general way, we seek to ask concise questions from our
claimants’ viewpoint in order to contribute to the development of our

claimants’ case.

21. In seeking leave to cross examine we are alive to the Tribunal’s right
to restrict cross examination if it considers the subject-matter has
already been adequately covered by lead/nominated claimant counsel

or by other claimant counsel.

22. Should our issues prove to be adequately covered by other counsel,
in @ manner which is in line with our theory of the case, then we will
decline to pursue cross examination on those topics of our own

accord.

23. Finally, we respectfully seek leave to reserve our right to add further
questions on such additional topics as may be necessary to address

our clients' interests according to the witnesses’ response.

Dated at Auckland this 24™ day of June 2013

s A

Claimant Counsel - Linda Thornton - Bryce Lyall
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