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18 June 2013

Great Barrier Local Board
¢/-The Chief Executive
Auckland Council

Private Bag 902300
Auckland 1142

Dear Mt McKay

Waitangi Tribunal Northland/Te Paparahi o Te Raki Inquiry
Our ref; OTS240/1065

RECEIVED

Waitangi Tribunal

1 July 2013

Ministry of Justice

Introduction WELLINGTON

1, I am writing to you about the Waitangi Tribunal’s Northland/Te Paparahi o te
Rali (Wai 1040) inquity,

2. I'act for the Crown in this inquity.

3, In a ditection of 10 June 2013, the Waitangi ‘Tribunal has requested the Crown to

ask relevant local government authotities as to what level of participation those
authorities may wish to take in future Waitangi Tribunal hearings. I enclose a

copy of this direction for yout information,

4, I undesstand that the boundary of the Great Basfier Local Board is at least partly
within the Tribunal’s Noithland/Te Paparahi o te Raki inquiry district,

5. The putpose of this letter is:

5.1 to provide you with some backgtound about the Notthland/Te Paparahi

o te Raki inquity; and

5.2 to encoutage the Great Barrier Local Board to consider taking steps to

become actively involved in the inquity.

6. No doubt, the Great Bartier Local Board is already awate of the inquiry,

Northland/Te Paparahi o te Raki inquiry disttict

7. The boundaries of the Waitangi Ttibunal’s Nosthland/Te Papatahi o te Raki
inquity are set out in a map attached to a direction of the Tribunal of 29 May
2009. T enclose a copy of this directon for your information. To avoid any

Level 10 Unisys House: 56 The Terrace PO Box 2858 DX $P20208  Wellington 6140 New Zealand

Ph: +64 4.4721719  Faxi +64 4 473 3482
2176033_1 wwwicrownlaw.goviing



MERITDA
Official

MERITDA
RECEIVED NO DATE

MERITDA
Text Box
1 July 2013


doubt, the Notthland/Te Papatahi o te Raki area is the blue atea and excludes the
area marked in yellow around the Kaipara Harbour.

The claims

8.

The Notthland/Te Paparahi o te Raki district inquiry includes about 390
individually registered claims. The claims vary considetably in size and scope:
some are multi-faceted tribal claims that raise many grievances, while others are
whanau claims that focus specific issues,

To organise its inquity, the Tribunal issued a statement of issues. This document
sets the framework for the Tribunal’s inquiry. There are 16 issues, ranging from
constitutional issues to land loss in the 19" and 20" centuties to environmental
and social issites. 1 enclose a copy of this document,

Stages One and Two

10.

11.

12.

13.

14.
15.

16.

21760331

The Northland inquiry has been split into two stages. Stage 1 was held in 2010-
2011 and focussed on the citcumstances atround the signing of
He Whakaputanga/the Declaration of Independence of 1835 and the signing of
Te Tititi o Waitangi/The Treaty of Waitangi in 1840. The Tribunal’s Stage One
repoit is pending.

In March 2013, the Waitangi Ttibunal commenced Stage Two of the inquiry.

“This stage will be a broad investigaton of claims of Crown breaches of the Treaty

of Waitangi from 1840 to the present day. The Tribunal is currently forecasting
ant inquiry of up to 21 heating weeks, spread over a 2-3 year period.

The hearings will be held in three rotations around seven taiwhenua/subregions:
Takutai Moana/Bay of Islands, Whangaroa, Waimate-Taiamai, Whangarei,
Mangakahia, Mahutangi and Hokianga. Tangata whenua from each subregion will
give evidence on all aspects of theif claims that relate to the statement of issues,
Technical witnesses are also scheduled to appear throughout these hearings.
Evidence relating to local authorities is likely to be produced at each heating.

Two weeks of the first rotation have been held. Dates have been set down fot
further first rotation hearings in July, September, October and December 2013
and February 2014, The next hearing is scheduled to be held at the Tutner Centre
in Keriket from 8-12 July.

I enclose the current timetable for the Stage Two inquity,

Each rotation will include evidence from all taiwhenua. Patties to the inquity
receive most evidence two weeks before each hearing. Accordingly, it is not until
two weeks. before any hearing that the Great Barrier Local Board will know
whether any particular evidence concetns it specifically, We intend to suggest to
the Tribunal that counsel acting for the claimants who file evidence cleatly
identify whether any evidence concerns any particular local authotity when the
eyidence is filed.

All ‘hearings of the Waitangi Tiibunal are publicly notified and open to all
membets of the public.




Local authorities and this inquiry

17.

18.

19.

20.

All claims made in the Waitangi Tribunal ate made against the Crown, The
Ttibunal has no jurisdiction to consider claims made against local government,
That said, often issues arise withinn Waitangi Tribunal inquities that concern the
actions of local government. In the direction of 10 June, the Tribunal noted that
a considerable amount of evidence heard in the first two weeks of Stage Two
hearings has touched upon the policies and practices of local governtment entities
over time and the effects of these on Northland/Te Papatahi o te Raki Miori,

A numbet of grievances felate in some way to the actions ot policies of local
authorities, In particular, these include:

18,1 public works takings by local authorities;

18.2  rating issues;

18.3 decision-making under the Resoutce Management Act 19915
184  town and country zoning and planning regulations;

18.5 local infrastructure, such as roads and bridges; and

18.6 the envitonmental impacts of development.

Within the Tribunal’s statement of issues, the following issues that are likely to be
most relevant to local authorities:

19.1 Issue 8: Public Works;
19.2  Issue 9: Local Goveinment and Rating;

19.3 Issue 10: ‘Ownetship and Management of Environmental, Water and
other Non-land Resources;

19.4 Issue 13: Socio-economic issues.

The Crown’s position is that the Crown and local government are legall'y and
constitutionally distinct, The Crown does not represent local govc.rnment in the
Waitangi Tribunal. In this inquiry, the Crown has alteady stated that!'

Responsibility for the vatious local government bodies under Te Tifiti/the
Treaty of Whitangi lies in the Crown’s responsibility for the statatoty
framewotk within which local government bodies operate,

Liocal authorities ate not the Crown not do they-act on behalf of the Crown
for the purposes of the Tieaty of Waitangi Act 1975, Under the Local
Govetnment Act 2002 Jocal authotities ate separate bodies corporate,
created by Parliament and vested with particular powets by statute.

I Crown Hinal Statemeat of Position and Concesslons (6 July 2012), Wai 1040, #1,3.2; piras 612-614,
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21,

Since 1840, the Crown has authorised various bodies to carry out a range of
activities, ‘This reflects the view that it is preferable for decisions affecting
local communities to be made by those communities.

Despite that, and as I note above, some claims are framed in such a way that
patticular actions or decisions of local authotities in the Northland/Te Paparahi o
te. Raki inquity district will come under scrutiny, even though the ultimate
question will be whether the Crown met any Treaty responsibilities.

Getting involved

22.

23.

24.

I would encourage the Great Barrier Local Board to consider taking steps to
become actively involved in the Northland/Te Paparahi o te Raki inquity.

I'say this for three broad reasons.

231 First, the issues that are addressed in Waitangi Tribunal hearings do, as 1
note above, often concern the actions (both histotic and recent) of local
government, As such, getting involved in the inquiry means that the
Great Bartier Local Board will be more aware of the concerns that Maori
have of the Great Barrier Local Boards actions. That, in itself, is of
value to the Great Bartier Local Board.

23.2 Secondly, getting involved gives the Great Bartier Local Board the
oppottunity to answer those conicerns in the formal setting of a
commission of inquity. Not only can local government provide a
perspective that necessatily improves the robustness of the Waitangi
Tribunal’s inguity, and is valuable for that reason, but importantly it
means the Great Bartier Local Board gains the oppo.rtunity to have its
say and to set the record straight (so to speak) from the Great Barrier
Local Board’s perspective.

23.3 Thirdly, getting involved means engagement with the Miori
communities within yous atea. It offets the chance to improve existing
relationships between the Great Batrier Local Board and those
communities. There is obvious value in this,

I note that in the Waitangi Tribunal’s teport in the Wairarapa ki Taratua district
inquiry, the Tribunal recorded that the South Wairarapa District Council filed
submissions concerning “the nature of Miori consultation and invelvement in
council processes and on issues patrticular to the district (such as rate remissions
on Maoti freehold land)”. It noted further that other local councils chose not to
be represented or to appear at all and consequently it did not receive evidence

from those councils “about what they do and how they do it”?
¥ Y

I also note, by way of example, that in the Tauranga Waitangi Tribunal inquity,
the Tauranga City Council took an active role in presenting both evidence and
submissions to the Tribunal on matters that affected it.”

2 The Weattarapa ®i Tararua Report (Wai 863, 2019), vol 111, p 910
3 Seethe Waitangi Tribunal’s repart, Tammanga Moana 1886-2006 (Wai 215, 2010 at chaptfers 5 and 6.
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26, These are: but some examples where local authorities have become engaged in
Waitangi Tribunal inquities,

27, Getting involved at this stage might involve contacting the Waitangi Tribunal to
ask that the Great Batrier Local Boatd teceives all evidence that is being filed in
the inquity, so that it may decide how it would like to tespond to any evidence
telating to it. As I note above, we intend to file a memorandum to the Ttibunal
proposing that when claitnant evidence is filed, counsel note whether any
evidence relates to any specific local authority.

28. Getting involved could also include seeking more formally to become a party to
the inquity, ‘ '

Other councils

29. I have also wtitten to the following councils and boards regarding their possible
patticipation in future hearings:

. Northland Regional Council
. Far Noith District Council
. Whangarei District Council

. Auckland Couneil

. Rodney Local Boatd

. Hibiscus and Bays Local Boatd

. Kaipatiki Local Boatd

. Devonpott-Takapuna Local Board
° Uppet Hatbout Local Board

Further information

30, If you wish to obtain:
] mote information about the inquiry;
. evidence that has alieady been filed in the inquity; ot
. evidence that will be filed in the remainder of the inquiry —

I suggest that you contact the Notthland inquiry facilitators at the Waitangi
Tribunal:

Debbie Martin: email debbie.martin@justice.govt.nz, phone (04) 914 3038; or
Perrine Gilkison: email pertine gilkison@justice.govt.nz, phone (04) 914 3078,

21760331




Whaitangi Tribunal
DX 8X 11237
Wellington 6011

3L You can also find further infoimation at the Waitangi Tribunal’s Notthland
website:

http://www.waitangi-tiibunal.igovt.nz /inquiries/ genericinquities/horthland/
Way forward

32. The Tribunal has ditected that I provide the Ttibunal with an update on this
matter by 1 July 2013,

33. I have copied this letter to the Waitangi Ttibunal, but I will also file a copy of this
letter with the Tribunal so that all claimants will be made aware of it.

34, I would be happy to discuss the inquiry with you further or with counsel acting
fot the Great Batrier Local Board.

35, Otherwise, I encourage the Great Bartier Local Board to consider getting actively
involved in this inquity.

Yours faithfully

S €Fown Counsel
DDI: (04) 494-5623
andrew.itwin@ecrownlaw.govt.nz
List of enclosutes:
Ditection of the Waitangi Tribunal of 10 June 2013, Wai 1040, #2.5.24
Tribunal statement of issues. of 5 December 2012, Wai 1040, #14.2
Direction of the Waitangi Ttibunal of 9 May 2009, Wai 1040, #2.6.8
Timetable for the inquiry as at 16 May 2013

Copy (without copies of enclosures) to:

The Registrar, the Waitangt Tribunal
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18 June 2013

Upper-Harbout Local Board
¢/~ The Chief Executive
Auckland Council

Private Bag 902300
Auckland 1142

Dear Mt McKay

Waitangi Tribunal Northland/Te Paparahi o Te Raki Inquiry
Our ref: QT85240/1065

Introduction

1.

6.

I am writing to you about the Waitangi Tribunal’s Northland/Te Papatahi o te
Rald (Wai 1040) inquity.

T act for the Crownin this inquiry,

In a direction of 10 June 2013, the Waitangi Tribunal has requested the Crown to
ask relevant lo¢al government authorities as to ‘what level of patticipation those
authotities may wish. to take in future Waitangi Tribunal hearings. I enclose a
copy of this direction for your information,

I understand that the boundaty of the Upper Harbout Local Board is at least
partly within the Tribunal’s Notthland/Te Paparahi o te Raki inquity district,

The putpose of this letter is:

5.1 to provide you with some background about the Northland/Te Papatahi
o te Raki inquiry; and.

5.2 to encoutage the Upper Harbous Liocal Boatd to consider taking steps to
become actively involved in the inquity,

No doubt, the Upper Harbour Local Boatd is already awate of the inquity.

Notrthland/Te Papatahi o te Raki inquity district

7.

2176027 _1

The boundaties of the Waitangi Tribunal’s Northland/Te Paparahi o te Raki
inquiry ate set out in a map attached to a direction of the Tribunal of 29 May
2009, I enclose a copy of this direction for your information. To avoid any
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doubt, the Notthland/Te Paparahi o te Raki atea is the blue area and excludes the
arca marked in yellow around the Kaipara Harbour:

The claims

8.

The Notthland/Te Paparahi o te Raki district inquity includes about 390
individually registered claims. The claims vary considerably in size and scope:
some are multi-faceted tribal claims that raise many grievances, while others are
whanau claims that focus specific issues.

To organise its inquity, the Ttibunal issued a statement of issues. This document
sets the framework for the Tribunal’s inquiry. There are 16 issues, ranging from
constitutional issues to land loss in the 19 and 20" centuties to envitonmental
and social issues, I enclose a copy of this document,

Stages One and Two

10.

11.

12,

13.

14,

15.

16,

2176027 1

The Notthland inquiry has been split-into two stages. Stage 1 was held in 2010-
2011 and focussed on the circumstances around the signing of
He Whakaputanga/the Declaration of Independence of 1835 and the signing of
Te Tititl o Waitangi/The Treaty of Waitangi in 1840, The Tribunal’s Stage One
teport is pending,

In Match 2013, the Waitangi Tribunal commenced Stage Two of the inquiry.
This stage will be a broad investigation of claims of Crown breaches of the Treaty
of Waitangi from 1840 to the present day. The Tribunal is currently forecasting
an inquity of up to 21 hearing weeks, spread over a 2-3 year period.

The hearings will be held in thtee rotations atound seven taiwhenua/subregions:
Takutai Moana/Bay of Islands, Whangaroa, Waimate-Taiamai, Whangarei,
Mangakahia, Mahurangi and Hokianga, Tangata whenua from each subregion will
give evidence on all aspects of their claims that relate to the statement of issues.
Technical witnesses ate also scheduled to appear throughout these heatings.
Evidence relating to local authotities 1s likely to be produced at each hearing.

T'wo weeks of the fitst rotation have been held. Dates have been set down for
further first rotation hearings in July, September, October and December 2013
and February 2014, The next hearing is scheduled to be held at the Turner Centre
in Keriketi from 8-12 July.

I enclose the current timetable for the Stage Two inquiry.

Each rotation will include evidence from all taiwhenua. Parties to the inquiry
receive most evidence two weeks before each hearing. Accordingly, it is not until
two weeks before any hearing that the Upper Hatbour Local Board will know
whether any particular evidence concerns it specifically. We intend to suggest to
the Tribunal that counsel acting for the claimants who file evidence clearly
identify whether any evidence concerns any patticular local authority when the
evidence is filed.

All hearings of the Waitangi Tribunal are publicly notified and open to all
members of the public.




Local authorities and this inquity

17.

18.

19.

20,

All claims made in the Waitangi Tribunal are made against the Crown. The
Tribunal has no. jutisdiction to consider claims made against local government.

‘That said, oftén issues atise within Waitangi Tribunal inquities that concerni the
actions of local government. In the direction of 10 June, the Tribunal noted that

a considerable amount of evidence heard in the fitst two weeks of Stage Two
hearings has touched upon the policies and practices of local government entities
ovet time and the effects of these on Noithland/Te Paparahi o te Raki Maori.

A number of grievances relate in some way to the actions ot policies of local
authorities. In particulat, these include:

18.1  public works takings by local authorities;

18.2 rating issues;

18.3 decision-making under the Resoutce Management-Act 1991;
184 townand countty zoning and planning regulations;

185  local infrastructure, such as roads and bridges; and

18.6 the environmental impacts of developmeit,

‘Within the Ttibunal’s statement of issues, the following issues that ate likely to be

most relevant to local authorities:
19,1 Issue 8: Public Works;

192 IssueQ: Local Government and Rating;

193 Issue 10: Ownership and Management of Environmental, Water and

other Non-land Resources;
194 Issue 13; Socio-economic issues.

The Crown’s position is that the Crown and local government are legally and
constitutionally distinct. The Crown does not represent local government in the
Waitangi Tribunal, In this inquity, the Crown has alteady stated that:'

Responsibility for the vatious local government bodies under Te Tititi/the
Treaty of Waltangi lies in the Crown’s responsibility for the statutory:
framewotk within which local governmient bodies operate,

Local authorities ate not the Crown nor do they act on behalf of the Crown
for the purposes of the Treaty of Waitangi Act 1975. Under the Local
Government Act 2002 local aythorities are sepatate bodies: corporate,
created by Patliament and vested with patticular powets by statute,

i Crown Final Statement of Position and Concessions (6 July 2012), Wai 1040, #1.3.2, paras 612-614,
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21,

Since 1840, the Crown has authorised vatious bodies to carry out a range of
activities, This reflects the view that it is preferable for decisions affecting
local compmunities to be made by those communities,

Despite that, and as I note above, some claims are framed in such a way that
particular actions or decisions of local authorities in the Northland/Te Paparahi o
te Raki inquiry district will come under scrutiny, even though the ultimate

question will be whether the Crown met any Treaty responsibilities,

Getting involved

22,

23,

24.

25.

I would encourage the Upper Hatbour Local Board to consider taking steps to
become actively involved in the Notthland/Te Papatahi o te Raki inquity.

I say this for three broad reasons.

231 First, the issues that are addressed in Waitangi Tribunal hearings do, as 1

note above, often concer the actions (both historic and recent) of local
government. As such, getting involved in the inquity means that the
Upper Harbour Local Board will be more aware of the concerns that
Maori have of the Upper Harbour Local Board’s actions. That, in itself,
is of value to the Upper Hatbout Local Board.

23.2 Secondly, getting ihvolved gives the Uppet Hatbour Local Board the
oppottunity to answer those concerns in the formal setting of a
commission of inquiry. Not only can local government provide a
perspective that necessatily ithproves the robustness of the Waitangi
Tribunal’s inquiry, and is valuable for that reason, but importantly it
means the Upper Harbour Local Board gains the oppottunity to have its
say and to set the recofd straight (so to speak) from the Upper Harbour
Local Board’s perspective.

233 Thirdly, getting involved means engagement with the Miori
communities within your area. It offers the chance to improve existing
relationships between the Uppet Harbour Local Board and those
communities, There is obvious value in this.

I note that in the Waitangi Tribunal’s report in the Wairarapa ki Tararua district
inquity, the Tribunal recorded that the South Wairarapa District Council filed
submissions concerning “the natute of Miori consultation and involvement in
council processes and on issues particular to the district (such as rate remissions
on Mioti frechold land)”. It noted fusther that other local councils chose not to
be tepresented ot to appear at all and consequently it did not receive evidence

from those councils “about what they do and how they do it 2

I also note, by way of example, that in the Tautanga Waitangi Tribunal inquity,
the Tauranga City Council took an active role in presenting both evidence and
submissions to the Tribunal on matters that affected it.”

2 The Wairarapa ki Targrwa Report (Wai 863, 2010), vol TH, p 910.
¥ See the Waitangi Tribunal’s repoct, Tanpaiga Moana 1886-2006 (Wai 215, 2010} at chapters 5aad 6.
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26. These ate but some examples whete local authorities have become engaged in
Waitangi Tribunal inquiries.

27, Getting involved at this stage might-involye contacting the Waitangi Ttibunal to
agk that the Upper Hatbour Local Board receives all evidence that is being filed in
the inquiry, so that it may decide how it would like to respond to any evidence
relating to it. As I note above, we intend to file'a memorandum to the Tribunal
proposing that when claimant evidence is filed, counsel note whether any
evidence telates to any specific local authotity.

28, Getting involved could also include seeking more formally to become a patty to
the inquity,

Other councils

29. I have also written to the following councils and boards tegarding their possible
patticipation in future hearings:

4 Notthland Regional Council

. Far Notth District Couneil

. Whangatei District Council

° Auckland Council

o Rodney Local Board

. Hibiscus and Bays Local Board

. Kaipatiki Local Board

. Devonport-Takapuna Local Boatd
. Gteat Barrier Local Board

Further mnformation

30. If you wish to obtain:
. more information about the.inquiry;
o evidence that has alteady been filed in the inquity; or
L evidence that will be filed in the remainder of the inquiry —

I suggest that you contact the Notthland inquiry facilitatots at the Waitangi
Ttribunal:

Debbie Martin: email debbie.mattin@justice.govt.nz, phone (04) 914 3038; o
Perrine Gilkison: email pestine gilkison@justice.govt.nz, phone (04) 914 3078,

2176027 1




Waitangi Tributial
DX SX.11237
Wellington 6011

31 You can also find further information at the Waitangi Tribunal’s Northland
website:

http:/ /svwwawvaitangi-tribunal govtnz/inquities/ genericinquiries/ northland/
Way forward

32, The Ttibunal has directed that 1 provide the Tribunal with an update on this
matter by 1 July 2013,

33. I have copied this letter to the Waitangi Ttibunal, but I will also file a copy of this
letter with the Tribtial so that all claimants will be made aware of it,

34, I would be happy to discuss the inquity with you fusther or with counsel acting
for the Upper Harbour Local Board.

35, Otherwise, T encourage the Upper Harbour Local Board to consider getting

actively involved in this inquity.

Yours faithfully
Crown Law

DDI: (04) 494-5623
andrew.itwin@crownlaw.goyt.nz

List of enclosures:

Direction of the Waitangi Tribunial of 10 June 2013, Wai 1040, #2.5.24
Tribunal statement of issues of 5 Decernber 2012, Wal 1040, #1.4.2
Ditection of the Waitangi Tribunal of 9 May 2009, Wai 1040, #2.6.8
Timetable for the inquiry as at 16 May 2013

Copy (without copies of enclosures) to:

The Registrat, the Waitangi Tribunal
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Te Tari Ture o te Karaunia

18 June 2013

Devonport-Takapuna Local Board
¢/ The Chief Executive
Avuckland Council

Private Bag 902300

Auckland 1142

Dear Mr McKay

Waitangi Tribunal Nosthland/Te Paparahi o Te Raki Inquiry
Out ref; OTS240/1065

Introduction

1. I am writing to you about the Waitangi Tribunal’s Notthland/Te Paparahi o te
Raki (Wai 1040) inquiry.

2. I act for the Crown in this inquity.

3, In a ditection of 10 June 2013, the Waitangi Tribunal has requested the Crown to
ask relevant local government authorities as to what level of pasticipation those
authotities may wish to take in future Waitangi Tribunal hearings. 1 enclose a
copy of this direction foryour information.

4. I understand that the boundary of the Devonpott-Takapuna Local Board is at
least pattly within the Ttibunal’s Notthland/Te Papatahi o te Raki inquity disteict,

5. The putpose of this letter is:

5.1 to provide you with some backgtound about the Notthland/Te Paparahi
o-te Raki inquity; and.

5.2 to encourage the Devonport-Takapuna Local Board to consider taking
steps to become actively involved in the inquiry.

6, No doubt, the Dc‘wonporbTﬁkapun‘a Local Board is already aware of ‘the inquity,

Notthland/Te Paparahi o te Raki inquity disttict

7.

176021 _1

The boundaties of the Waitangi Ttibunal’s Nosthland/Te Paparahi o te Raki
inquiry are set out in a map attached to a direction of the Ttibunal of 29 May
2009. T enclose a copy of this direction for your information, To avoid any
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doubt, the Notthland/Te Paparahi o te Raki area is the blue aréa and excludes the
area tatked i yellow around the Kaipara Harbout,

The claims

8.

9.

The Nozthland/Te Papatahi o te Raki district inquity includes about 390
individually registered claims, The claims vary considerably in size and scope:
some ate multi-faceted tribal claims that raise many grievances, while othets are
whanau claims that focus specific issues.

To organise its inquiry, the Tribunal issued 4 statement of issues. This document
sets the framework for the Tribunal’s inquiry. There are 16 issues, ranging from
constitutional issues to land loss in the 19™ and 20" centuties to environmental
and social issues. 1 enclose a copy of this document.

Stages One and Two

10.

11,

12.

13

14

15.

16.

2176021 _1

The Notthland tnquity has been split into two stages, Stage 1 was held in 2010-
2011 and focussed on the circumstances around the signing of
He Whakaputanga/the Declaration of Independence of 1835 and the signing of
Te Tiriti o Waitangi/The Treaty of Waitangi in 1840, The Tribunal’s Stage One
repott is pending.

In Match 2013, the Waitangi Tribunal commenced Stage Two of the inquiry,
This stage will be a broad investigation of claims of Crown breaches of the Treaty
of Waitangi from 1840 to the present day. The Tribunal is currently forecasting
an inquity of up to 21 hearing weeks, spread over a 2-3 year period,

The heatings will be held in three rotations around seven taiwhenua/subregions:
Takutai Moana/Bay of TIslands, Whangaroa, Waimate-Taiamai, Whangatei,
Mangakahia, Mahurangi and Hokianga, Tangata whenua from each subtegion will
give evidence on all aspects of their claims that relate to the stafement of issues.

Technical witnesses are also scheduled to appeat throughout these heatings.

Eyidence telating to local authotities is likely to be produced at each heating,

Two weeks of the fitst rotation have been held. Dates have been set down for
further first rotation hearings in July, September, October and December 2013
and February 2014. The next heating is scheduled to be held at the Turner Centre
in Kerikeri from 8-12 July.

I enclose the current timetable for the Stage Two inquity.

Each rotation will include evidence from all taiwhenuva, Parties to the inquiry
receive most evidence two weeks before each hearing: Accordingly, it is not until
two weeks before any hearing that the Devonport-Takapuna Local Board will
know whether any particular evidence concerns it specifically. We intend to
suggest to the Tribunal that counsel acting for the claimants who file evidence
cleatly identify whether any evidence concetns any patticular local authority when
the evidence is filed.

All hearings of the Waitangi Tribunal are publicly notified and open to all
members of the public,




Local authorities and this inquity

17. All claims made in the Waitangi Tribunal are made against the Crown, The
Tribunal has no jurisdiction to consider claims made against local government,
That said, often issues arise within Waitangi Tribunal inquities that concetn the
actions of local government. In the direction of 10 June, the Tribunal noted that
a considetable amount of evidence heatd in the fitst two weeks of Stage Two
hearings has touched upon the policies and practices of local government entities
over time-and the effects of these on Northland/Te Paparahi o te Raki Maori,

18, A number of grievances relate in some way to the actions or policies of local
authorities. In particular, these include:

18.1 public works takings by local authorities;

18.2 rating issues;

183  decision-making under the Resource Management Act 1991;
184 town and countty zoning and planning regulations;

18.5 local infrastructure, such as roads and bridges; and

186 the environmental impacts of development.

19. Within the Tribunal’s statement of issues; the following-issues that atre likely to be
most relevant to local authotities:

19.1 Issue 8: Public Wotks;
19.2 Issue 9: Local Government and Rating;

19.3 Issue 10: Ownership and Management of Environmental, Water and
other Non-land Resources;

19,4 Issue 13: Socio-economic issues.

20, The Crown’s position is that the Crown and local government are legally and
constitutionally distinct. The Crown does not represent local government in the
Wattangi Tribunal. In this inquity, the Crown has alteady stated that:'

Responsibility for the vatious local government bodies under Te Tiriti/the
Treaty of Whaitangi lies in the Crown’s responsibility for the statutory
framework within which local government bodies. operate.

Local authorities are not the Crown nor do they act on behalf of the Crown
for the purposes of the Treaty of Waitangi Act 1975, Under the Local
Government Act 2002 local authorities are separate bodies corpotate,
created by Patliament and vested with particular powers by statute.

t Crown Iinal Statement of Position-and Concessions (6 July 2012), Wai 1040, #1.3:2, paras 612-614.

2176021 _1




21,

Since 1840, the Crown has authotised various bodies to catry out a range of
activities. This reflects the view that it is pLefeLable for decisions affecting
local communities to be made by those communities;

Despite that, and as I note above, some claims are framed in such a way that
patticular actions ot decisions of local authosities in the Notthland/Te Paparahi o
te Raki inquity district will come under scrutiny, even though the ultimate
question will be whether the Crown met-any Treaty responsibilities.

Getting involved

22,

23.

24.

25.

I'would encourage the Devonport-Takapuna Local Board to consider taking steps
to become actively involved in the Notthland/Te Paparahi o te Raki inquiry.

I say this for three broad reasons,

23.1 First, the issues that are addressed in Waitangi Tribunal hearings do, as 1
note above, often concein the actions (both histotric and recent) of local
government, As such, getting involved in the inquiry means that the
Devonport-Takapuna Local Board will be mote aware of the concerns
that Maori have of the Devonpoxtfl“akapuna Local Board’s actions.
That, in itself, is of value to the Devonpott-Takapuna Local Boatd.

23.2 Secondly, getting involved gives the Devonpoxt—T'xkapun‘a Local Board
the opportumty to answer those concerns in the formal setting of a
commission of inquity. Not only can local government provide a
petspective that necessatily improves the robustness of the Waitangi
Tribunal’s inquiry, and is valuable for that reason, but impottantly it
means the Devonport-Takapuna Local Board gains the oppottunity to
have its say and to set the record straight (so to speak) from the
Devonport-Takapuna Local Board’s perspective,

23.3 Thitdly, getting involved means engagement with the Maori
communities within your area. It offers the chance to improve existing
relationships between the Devonport-Takapuna Local Board and those
communities. Thetre is obvious value in this.

I note that in the Waitangi Tribunal’s tepott in the Wairarapa ki Tararua district

inquity, the Tribunal recorded that the South Wairarapa District Council filed

submissions concerning “the natute of Maoti consultation and involvement in
council processes and on issues particular to the district (such as rate remnissions
oft Maoti freehold land)”. It noted further that other local councils chose not to
be reptesented ot to appear at all and consequently it did not receive evidence

2% 2

from those councils “about what they do and how they do 1t”.

I also note, by way of example, that in the Tauranga Waitangi Tribunal inquity,

the Tauranga City Council took an active role in presenting both evidence and
submissions to the Tiibunal on matters that affected it.*

2 The Wairarapa ki Tararia Report (Wai 863, 20105, vol 111, p 916,
& Seethe Waitangi Tribunal’s veport, Tanranga Moana 1886-2006 (Wai 215, 2010) at chapters 5 and 6,
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26. These ate but some examples whete: local authorities have become engaged in
Waitangi Tribunal inquities,

27, Getting involved at this stage might involve contacting the Waitangi Tribunal to
ask that the Devonport-Takapuna Local Board receives all evidence that is being
filed in the inquity, so that it may decide how it would like to respond to any
evidence relating to it. As I note above, we intend to file 2 memotandum to the
Tribunal proposing that when claimant evidence is filed; counsel note whether
any evidence relates to any specific local authority.

28. Getting involved could also include seeking miore. formally to become a patty to
the inquiry,

Other councils

29, I have also written to the following councils and boards tegarding their possible
participation in futore heatings!

. Northland Regional Council
] Far North District Council
. Whangatei District Council

o Auckland Council

. Rodney Local Boatd

o Hibiscus and Bays Local Boatd
] Kaipatiki Local Boatd

L Upper Hatbour Local Board

J Great Barrier Local Board

Futther information

30, If you wish to obtain:
. mote information about the inquity;
. evidence that has already been filed in the inquity; or
o evidence that will be filed in the remaindet of the inquity —

I suggest that you contact the Northland inquiry facilitators at the Waitangi

Tribunal;

Debbie Maitin: email debbie.martin@justice.govt.nz, phone (04) 914 3038; ot
Pertine Gilkison: email petrine gilkison@justice.govt.nz, phone (04) 914 3078,
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Waitangi Tribunal
DX SX 11237
Wellington 6011

31 You can also find further information at the Waitangi Tribunal’s Northland
website:

http:/ /swww.waitangi-tribunal govtinz/inquities / genericinguities /northland/

Way forward

32. The Tiibunal has directed that 1 provide the Tribunal with an update on this
atter by 1 July 2013.

33. T have copied this letter to the Waitangi Tribunal, but I will also file a copy of this

letter with the Tribunal so that all claimants will be made aware of it.

34, I would be happy to discuss the inquity with you furthet ot with counsel acting
fot the Devonport-Takapuna Local Board,

38, Otherwise, 1 encourage the Devonport-Takapuna Local Board to consider getting

actively involved in this inquity.

Yours faithfully
Crown Lav

Andreyy Irwini
. Crown Counsel

MN"“MMW M_,A.’"‘/ﬁ
DDI: (04) 494-5623

andrew.irwin@crownlaw.govt.nz

List of enclosures;

Direction of the Waitangt Tribunal of 10 June 2013, Wai 1040, #2.5.24
Ttibunal statement of issues of 5 December 2012, Wai 1040, #1.4.2
Direction of the Waitangt Tribunal of 9 May 2009, Wai 1040, #2.6.8
Timetable for the inquiry as at 16 May 2013

Copy (without copies of enclosutes) to:

The Registrar, the Waitangi Tribunal
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18 June 2013

Kaipatiki Local Board

¢/~ The Chief Executive
Auckland Council
Private Bag 902300
Auckland 1142

Dear Mr McKay

Waitangi Tribunal Northland/Te Paparahi o T'e Raki Inquiry
Our refs OTS240/1065

Introduction

1,

6.

I am writing to you about the Waitangi Ttibunal’s Northland/Te Papatahi o te
Raki (Wai 1040) inquity.

I act for the Crown in this inquiry.

In a ditection of 10 June 2013, the Waitangi Ttibunal has requested the Crown to
ask relevant local government authorities as to what level of patticipation. those
authorities may wish to take in future Waitangi Ttibunal hearings. I enclose a
copy of this direction for your information.

I undesstand that the boundaty of the Kaipatiki Local Boatd is at least partly
within the Tribunal’s Northland/T'e Paparahi o te:Raki inquity district.

The putpose of this letter is:

5.1 to provide you with some backgtound about the Northland/Te Papatahi
o te Rald inquiry; and

5.2 to encoutage the Kaipatiki Local Board to consider taking steps to
become actively involved in the inquity.

No doubt, the Kaipatiki Local Board is alteady aware of the inquiry,

Notrthland/Te Paparahi o te Raki inquity district

7,

2175995_1

The boundaries of the Waitangi Tribunal’s Notthland/Te Papatahi o te Raki
inquity ate set out.in a map attached to a ditection of the Tribunal of 29 May
2009, 1 enclose a copy of this direction for your information. To avoid any

Level 10 Unisys House 56 The Terrace PO Box 2858 DX $P20208 Wellington 6140 Mew Zealand

Ph: +64 4472 1719 Fax; +64 44733482
www.crownlaw.govt.nz
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doubt, the Northland/Te Paparahi o te Raki atea is the blue atea and excludes the
area marked in yellow around the Kaipara Harbour.

The claims

8.

The Notthland/Te Papatahi o te Raki disttict inquity includes about 390
individually registered claims. The claims vary considerably in. size and scope:
some are multi~faceted tribal claims that raise tmany grievances, while others are
whanau claims that focus specific issues.

To organise its inquity, the Ttibunal issued a statement of issues, This document
sets the framework for the Tribunal’s inquity. There are 16 issues, ranging from
constitutional issues to land loss in the 19" and 20" centuties to envitonmental
and social issues, I enclose a copy of this document.

Stages One and Two

10..

11,

12.

13,

14,

16,

21759951

The Notthland inquiry has been split into two stages. Stage 1 was held in 2010~
2011 and focussed on the citcumstances around the signing of
He Whakaputanga/the Declatation of Independence of 1835 and the signing of
Te Tititi o Waitangi/The Treaty of Waitangi in 1840. The Tribunal’s Stage One
repott is pending,

In March 2013, the Waitangi Tribunal commenced Stage Two of the inquiry.
This stage will be a btoad investigation of claims of Crown breaches of the Treaty
of Waitangi from 1840 to the present day. The Tribunal is currently forecasting
aninquity of up to 21 hearing weeks, sptead over a 2-3 year period,

The heatings will be held in thtee rotations around seven taiwhenua/subregions:
Takutai Moana/Bay of Islands, Whangaroa, Waimate-Taiamai, Whangatei,
Mangakahia, Mahutangi and Hokianga. Tangata whenua from each sub‘regioﬁ will
give evidence on all aspects of their claims that relate to the statement of issues,
Technical witnesses ate also scheduled to appear throughout these hearings,
Eviderice telating to local authotities is likely to be produced at cach hearing.

Two weeks of the first rotation have been held. Dates have been set down for
further first rotation hearings in July, September, October and December 2013
and February 2014. The next hearing is scheduled to be held at the Tutner Centre
in Ketikeri from 8-12 July.

I enclose the cusrent timetable for the Stage T'wo inquity.

Each rotation will include evidence from all taiwhenua. Parties to the inquiry
receive most evidence two weeks befote each hearing, Accordingly, it is not until
two weeks before any hearing that the Kaipatiki Local Board will know whether
any particular evidence concerns it specifically. We intend to suggest to the
Tribunal that counsel acting for the claimants who file evidence cleatly identify
whether any evidence concerns any particular local authotity when the evidence is
filed.

All heatings of the Waitangi Tribunal ate publicly notified and open to all
members of the public.




Local authorities and this inquiry

17.

18,

19.

20.

All claims made in the Waitangi Tribunal are made against the Crown. The
Tribunal has no ;uusdxcmon to consider claims made agqmst local government,
That said, often issues atise within Waitangi Tribunal inquities that concetn the
actions of local government. In the ditection of 10 June, the Ttibunal noted that
a considerable amount of evidence heard in the first two weeks -of Stage Two
hearings has touched upon the policies and practices of local government entities
over time and the effects of these on Notthland/Te Paparahi o te Raki Moti,

A number of grievances relate in some way to the actions or policies of local
authotities, In particular, these include:

181  public wotks takings by local authorities;

18.2 rating issues;

183  decision-making under the Resource Management Act 19971,
184  town and countty zoning and planning regulations;

18.5  local infrastructute, such as roads and bridges; and

18,6 the envitonmental impacts of development.

Within the Ttibunal’s statement of issues; the following issues that are likely to be
most relevant to local authorities:

19.1 Issue 8: Public Works;.
19.2 Issue 9: Local Government and Ratin‘g;

19.3 Issue 10: Ownership and Management. of Environmental, Water and
other Non-land Resoutces;

194 Issue 13y Socio-economic issues,

The Crown’s position is that the Crown and local government ate legally and

constitutionally distinct. The Crown does not represent local govemmem‘ in the

Waitangi Tribunal. In this inquity, the Crown has already stated that:'

Responsibility for the various local government bodies under Te Tiriti/the
Treaty of Waitangi lies in the Crown’s responsibility for the statutoty
framewotk within which local governiment bodies operate;

Local authorities are:not the Crown nor do they act on behalf of the Crown
for the purposes of the Tteaty of Waitangi Act 1975. Under the Local
Government Act 2002 local authorities are separate bodies corpotate,
created by Patliament and vested with patticular powers by statute:

L Crown Iinal Statement of Position and Coneessions (6 July 2012), Wai 1040, #1.3.2, paras 612-614.
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Since 1840, the Crown has authorised vatious bodies to carty out a range of
activities; This reflects the view that it'is preferable for decisions affecting
local communities to bé made by those comtnunities,

21. Despite that, and as I note above, some claims ate framed in such a way that
pamculax actions or decisions of local authorities in the Northland/Te Papatahi o
te Raki inquiry district will come under sctutiny, even though the ultimate
question will be whether the Crown met any Treaty responsibilities,

Getting involved

22, I'would encoutage the Kaipatiki Local Boatd. to consider taking steps to become
actively involved in the Notthland/Te Paparahi o te Raki inquity.

23, I say this for three broad reasois,

23.1 First; the issues that are addtessed in Waitangi Tribunal heatings do, as T
note above, often concern the actions (both historic and. recent) of local
government, As such, getting involved in the inquity means that the
Kaipatiki. Local Board will be more awate of the concerns that Mioti
have of the Kaipatiki Local Board’s actions, That, in itself, is of value to
the Kaipatiki Local Boatd.

232 Secondly, getting involved gives the Kaipatiki Local Board the
oppottunity to answet those concerns in the formal setting of a
commission of inquiry. Not only can local government provide a
perspective that necessarily improves the robustness of the Waitangi
Tribunals inquity, and is valuable for that reason, but importantly it
means the Kaipatiki Local Board gains the oppottunity to have its say
and to set the record straight (so to speak) from the Kaipatiki Local
Board’s perspective.

23.3 Thirdly, getting involved means engagement with the Maori
communities within your area, It offers the chance to improve e‘nf;tmg
relationships between the Kaipatiki Local Boatd and those communities,
Therte is obvious value in this.

24. I note that in the Wattangi Tribunal’s report.in the Wairarapa ki Tararua district
inquiry, the Tribunal recorded that the South Wairarapa District Council filed
submissions concerning “the nature of Maori consultation and involvement in
council processes and on issues particular to the district (such as rate remissions
on Mioti freehold land)”. It noted further that other local councils chose not to
be represented or to appeat at all and consequently it did not receive evidence

from those councils: “about what they do and how they do it”. ‘

25, I also note, by way of example, that in the Tauranga Waitangi Tribunal inguity,
the Tauranga City Council took an activeé tole in presenting both evidence and
submissions to the Tribunal on matters that affected it.”

t The Wairarapa ki Tararea Repert (Wai 863, 2010}, vol 111, p 910,
3 See the Waitangt Tribunal’s ceport, Tanrauge Moaya 1886-2005 (Wai 215, 2010) at chapters.5 and 6.
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206.

27.

28,

These ate but some examples whete local authotities have become engaged in
Waitangi Tribunal inquiries.

Getting involved at this stage tnight involve contacting the Waitangi Tribunal to
ask that the Kaipatiki Local Board receives all evidence that is being filed in the
inquiry, so that it may decide how it would like to respond to any evidence
relating to it. As I note above, we intend to file a memotandum to the Tribunal
proposing that when claimant evidence is: filed, counsel note whether any
evidence relates to any specific local authoity.

Getting involved could also include seeking more formally to become a patty to
the inquity;

Other councils

29,

I have also wtitten to the following councils and boards regarding their possible
patticipation in future hearings:

. Northland Regional Council
. Far Notth District Council
. Whangarei District Council

. Auckland Couneil

. Rodney Local Board

° Hibiscus and Bays Local Board

¢ Devonport-Takapuna Local Board
o Upper Harbour Local Board

° Great Barrier Local Board

Further information

30.

2175995_1

If you wish to obtain:

» more information about the inquity;
. evidence that has alteady been filed in the inquity; or
J evidence that will be filed in the temainder of the inquiry —

I suggest that you. contact the Notsthland inquiry facilitators at the Waitangi
Tribunal:

Debbie Mattii; email déebbie.martin@justice.govt.nz, phone (04) 914 3038; or
Perrine Gilkison: email pesrine gilkison@justice. govtinz, phone (04) 914 3078,
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Waitangi Tribunal
DX S8X 11237
Wellington 6011
31. You can also find further information at the Waitangi Tribunal’s Notthland
website:

http:/ /wwwowaitangi-tiibunal. govtnz/inquiries / genericinquiries /northland/

Way forward.

32. The Tribunal has directed that I provide the Tribunal with an update on this
matter by 1 July 2013, '

33. I have copied this letter to the Waitangi Tribunal, but I will also file a copy of this

letter with the Tribunal so that all claimants will be made awate of it.

34, I would be happy to discuss the inquity with you further or with counsel acting
for the Kaipatiki Local Board.

35. Otherwise, 1 encourage the Kaipatiki Local Board to consider getting -actively
involved in this inquiry,

Yours faithfully
Crown Law

< Andréw Trwin

S Crdwn Counsel
DD (04) 494-5623
andrew.drwin@crownlaw.govt.nz
List of enclosures:
Ditection of the Waitangi Ttibunal of 10 June 2013, Wai 1040, #2.5.24
Tribunal statement of issues of 5 December 2012, Wai 1040, #1.4.2
Ditection of the Waitangi Tribunal of 9 May 2009, Wai 1040, #2.6.8
“Titnetable for the inquity as at. 16 May 2013

Copy (without copies of enclosures) to:

The Registrar, the Waitangi Tribunal
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18 June 2013

Hibiscus afid Bays Local Board,
¢/- 'The Chief Executive
Auckland Council

Private Bag 902300

Auckland 1142

Dear Mr McKay

Waitangi Tribunal Northland/T'e Papatahi o Te Raki Inquiry
Our refr OTS240/1065

Introduction

1. T am writing to you about the Waitangi Tribunal’s Notthland/Te Papatahi o te
Raki (Wai 1040) inquiry.

2, I act for the Crown in this inquiry.

3 In a ditection of 10 June 2013, the Waitangi Tribunal has requested the Crown to
ask relevant local government authorities as to what level of participation those
authotities may wish to take in future Waitangi Tribunal hearings. I enclose a
copy of this direction fot your information.

4, I understand that the boundaty of the Hibiscus and Bays Local Board is at least
partly within the Tribunal’s Northland/Te Papatahi o te Raki inquity district,

5 ‘The purpose of this letter is:

5.1 to provide you with some backgtound about the Notthland/Te Paparahi
o te:Raki inquity; and

5:2 to encourage the Hibiscus and Bays Local Boatd to consider taking steps
to become actively involved in the inquiry,

6. No doubt, the Hibiscus and Bays Local Board is already awate of the inquiry,

Northland/Te Paparahi o te Raki inquiry district

7.

2175946_1

The boundaties of the Waitangi Tribunal’s Notthland/Te Papatrahi o te Raki

inquiry are set out in a map attached to a direction of the Ttibunal of 29 May
2009. I enclose a copy of this direction for your information. To avoid any

Level 10 Unisys House' 56 The Teirace. PO Box 2858 DX SP20708 Wellington 6140 New Zealand

Phi +64 44721719 Fax: +64 4 473 3482
www.crawnlaw, govt.nz
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doubt, the Northland/Te Paparahi o te Raki area is the blue area and excludes the
area matked in yellow around the Kaipara Hatbour.

The claims

8.

The Northland/Te Paparahi o te Raki district inquity includes about 390
individually registered claims. The claims vary considerably in size and scope:
some are multi-faceted tribal claims that raise many grievances, while others ate
whanau claims that focus specific issues.

To otganise its inquiry, the Ttibunal issued a statemeént of issues. This document
sets the framework for the Tribupnal’s inquiry, There ate 16 issues, ranging from
constitutional issues to land loss in the 19" and 20" centuries to environmental
and social issues. I enclose a copy of this document,

Stages One and Two

10,

11.

12.

13.

14.

15.

16.

2175946_}

The Notthland inquity has been split into two stages. Stage 1 was held in 2010-
2011 and focussed on the circumstances around the signing of
He Whakaputanga/the Declaration of Independence of 1835 and the signing of
Te Tiriti 0 Waitangi/The Treaty of Waitangi in 1840, The Tribunal’s Stage One
report is pending, '

In March 2013, the Waitangi Tribunal commenced Stage T'wo of the inquiry.
This stage will be a broad investigation of claims of Crown breaches of the Treaty
of Waitangi from 1840 to the present day. The Tribunal is currently forecasting
an inquity of up to 21 heating weeks, spread over a 2-3 year period.

The hearings will be held in three rotations around seven taiwhetiua/subtegions:
Takutai Moana/Bay of Islands, Whangatoa, Waimate-Taiamai, Whangarei,
Mangakahia, Mahurangi and Hokianga, Tangata whenua from each subregion will
give evidence on all aspects of their claims that relate to the statement of issues:
Technical witnesses are also scheduled to appeat throughout these hearings.
Evidence relating to local authorities is likely to be produced at each hearing,

Two weeks .of the first totation have been held. Dates have been set down for
further first rotation hearings in July, Septembet, October and December 2013
and February 2014, The next heating is scheduled to be held at the Turner Centre
in Ketikeri from 8-12 July.

I enclose the current timetable for the Stage Two inquity,

Each rotation will include evidence from all taiwhenua, Patties to the ifguiry
receive most evidence two weeks before each hearing. Accordingly, itds not until
two weeks before any hearing that the Hibiscus and Bays Local Board will know
whethet any particulat evidence concerns it specifically. We intend to suggest to
the Tribunal that counsel acting for the claimants who file evidence cleatly
identify whether any evidence concerns any particular local authority when the
evidence is filed.

All heatings of the Waitangi Ttibunal are publicly notified and open to all
members of the public,




Local authotities and this inquiry

17.

18.

19.

20,

All claims made in the Waitangi Tribunal are made against the Crown. The
Tribunal has no jurisdiction to consider claims made against local goverriment.
That said, often issues atise within Waitangi T'tibunal inquities that concern the
actions of local government. In the ditection of 10 June, the Tribunal noted that
a considerable amount of evidence heard in the first two weeks of Stage Two
heatings has touched upon the policies and practices of local government entitiés
over time and the effects of these on Nosthland/Te Papatahi o te Raki Maoti,

A number of grievances relate in some way to the actions or policies of local
authotities. In particulat, these include:

18.1  public works takings by local authotities;

18,2 rating issues;

183  decision-making under the Resoutce Management Act 1991;
184 town and countty zoning and planning regulations;

18.5 local infrastructure, such as roads and bridges; and

18.6 the environmental impacts of development.

‘Within the Tribunal’s statemént of issues, the following issues that are hkely to be

most relevant to local authorities:
19.1 Issue 8; Public Works;
19.2 Issue 9t Local Government and Rating;

193 Issue 10: Ownership and Management of Envitonmental, Water and
other Non-land Resoutces;

194 Tssue 13: Socio-economic issues.

The Crown’s position is that the Crown and local government ate Icgally and
constitutionally distinct. The Crown does not tepresent local govcmment in the
Waitangi Tiibunal: In this inquity, the Crown has already stated that.'

Responsibility for the various local government bodies under Te Tititi/the
Treaty of Whaitangl lies in the Crown’s responsibility for the statutory
framewotk withih which local government bodies opetate,

Local authotities are not the Crown nor do they act on behalf of the Crown
for the purposes of the Treaty of Waitangi Act 1975. Under the Local
Govetnment Act 2002 local authorities ate separaté¢ bodies corpotate,
created by Parliament and vested with particular powers by statite.

! Crown Final Statément of Position and Concessions (6 ]u]_yQOiZ), Wai 1040, #1.3.2, paras. 612-614.
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21,

4

Since 1840, the Crown has authotised various bodies to carey out a range of
activities, This reflects the view that it is preferable for decisions affecting
local communities to be made by those communities,

Despite that, and as I note above, some claims are framed in such a way that
patticular actions ot decisions of local authorities in the Northland/Te Paparahi o
te Raki inquity district will come under scrutiny, even though the ultimate
question will be-whether the Crown metany Treaty responsibilities,

Getting involved

22,

23.

24,

25,

1 would encourage the Hibiscus and Bays Local Boatd to consider taking steps to
become actively involved in the Northland/Te Paparahi o te Raki inquity.

I say this for three broad reasons.

23.1 Fitst, the issues that are addressed in Waitangi Tribunal heatings do, as I
note above, often concern the actions (both histosic and recent) of local
government. As such, getting involved in the inquity means that the
‘Hibiscus and Bays Local Board will be more aware of the concerns that
Maoti have of the Hibiscus and Bays Local Board’s actions. That, in
itself, is of value to the Hibiscus and Bays Local Board.

23.2 Secondly, getting involved gives the Hibiscus and Bays Local Board the
opportunity to answer those concerns in the formal setting of a
commission of inquity. Not only can local government provide a
perspective that necessatily improves the robustness of the Waitangi
Tribunal’s inquiry, and is valuable for that reason, but importanty it
medns the Hibiscus and Bays Local Board gains the opportunity to have
its say and to set the tecord straight (so to speak) from the Hibiscus and
Bays Local Board’s petspective.

233 'Thirdly, getting involved means engagement with the Maori
comtunities within your area. It offers the chance to improve existing
relationships between the Hibiscus and Bays Lecal Board and those
communities, Thete is.obvious value in this,

I note that in the Waitangl Tiibunal’s report in the Wairarapa ki Tatarua district
inquiry, the Tribunal recorded that the South Wairarapa District Council filed
submissions coneerning “the nature of Mioti consultation and involvement in
council processes and on issues patticular to the district (such as rate remissions
on Miori freehold land)”. Tt noted further that other local councils chose not to
be represented or to appear at all-and consequently it did not receive evidence

from those councils “about what they do and how they do it”?

I also note, by way of example, that in the Tauranga Waitangi Tribunal inquiry,
the Tauranga City Council took an active role in presenting both evidence and
submissions to the Titibunal on mattets that affected it,>

2 The Wairarapa &i Tararua Repery (Wai 863, 2010); vol TH, p 910,
3 See the Waitangi Tribunal’s report; Tawranga Moana 1886-2006 (Wai 215, 2010) at chapters 5 anid 6.
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20, These are but some examples where local authorities have become engaged in
Waitangi Tribunal inquities,

27, Getting involved at this stage might involve contacting the Waitangi Tribunal to
ask that the Hibiscus and Bays Local Boatd receives all evidence that is being filed
in the inquity, so that it may decide how it would like to respond to any evidence
relating to it As I note above, we intend to file 4 memorandum to the Tribunal
proposing that when climant evidence is filed, counsel note whether any
evidence relates to any specific local authority.

28. Getting involved could also include seeking mote formally to become a patty to
the inquity.

Other councils

29. I have also written to the following councils and boatds regarding their possible
patticipation in futute hearings:

. Notthland Regional Council

. Far Notth District. Council

. Whangarei District Council

° Avckland Counieil

. Rodney Local Boatd

) Kaipatiki Local Board

. Devonpott-Takapuna Local Boatd

. Uppet Harbour Local Board

. Gteat Battiet Local Board
Further information
30. If you wish to obtain:
1 mote information about the inquiry;
. evidence that has alteady been filed in the inquiry; or
J evidence that will be filed in the remainder of the inquiry —

I suggest that you contact the Northland inquity facilitators at the Waitangi
Tribunal:

Debbi¢ Mattin: email debbie.martin@justiceigovt.niz, phone (04) 914 3038; or
Perrine Gilkison: email pertine gilkison@justice.govt.nz, phone (04) 914 3078,

2175946, .1




Waitangi Tribunal
DX EX 11237
Wellington 6011

31 You can also find further information at the Waitangi Tribunal’s Notthland
website:

http:/ /www.waitangi-tribunal govt.nz/inquities /genericinguities /northland/

Way forward

32. The Tribunal has ditected that I provide the Tribunal with an update on this
matter by 1 July 2013.

33. I have copied this letter to the Waitangi Tribunal, but I will also file a copy of this

letter-with the Tribunal so that all claimants will be made aware of it

34, I'would be happy to discuss the inquiry with you further or with counsel acting
fot the Hibiscus and Bays Local Board.

35, Otherwise, 1 encourage the Hibiscus and Bays Local Board to considet getting

actively involved in this inquiry.

Yours faithfully
Crown Law

("m Andrext Irwin
e Cren Counsel

DDI: (04) 494-5623
andeew.irwin@crownlaw.govting
List of enclosniés:
Direction of the Waitangi Tribunal of 10 June 2013, Wai 1040, #2.5.24
“Tribunal statement of issues of 5 December 2012, Wai 1040, #1.4,2
Ditection of the Waitangi Ttibunal of 9 May 2009, Wai 1040, #2.6.8
Timetable for the inquity as at 16 May 2013

Copy (without copies of enclosures) to:

The Registrar, the Waitangi Tribunal
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e Tt “Ture o 1e Kariun

18 June 2013

Rodney Local Board

c/- The Chief Executive
Auckland Council
Private Bag 902300,
Aucldand 1142

Dear Mr McKay

Waitangi Tribunal Northland/Te Paparahi o Te Raki Inquiry
Our ref; O'T'S240/1065

Introduction

1. I am wiiting to you about the Whaitangi Tribunal’s Notthland/Te Papatahi o te
Rald (Wai 1040) inquiry.

2, T act for the Crown in this inquity.

3. In a direction of 10 June 2013, the Waitangi Tribunal has requested the Crown to

ask relevant local government authorities as to what level of participation those
authorities may wish to take in future Waitangi Tribunal hearirigs, 1 enclose a
copy of this direction for your information.

4. T understand that the boundaty of the Rodney Local Boatd is at least partly within
the Tribunal’s Notthland/Te Paparahi o te Raki inquiry district,

5. The purpose of this lettet is;
5.1 to provide you with some background about the Northland/Te Paparahi

o te Raki inquiry; and

5.2 to encourage the Rodney Local Board to consider taking steps to
become actively involved in the inquiry.

6. No doubt, the Rodney Local Board is alteady awate of the inquity.
Northland/Te Paparahi o te Raki inquiry district

7. The boundaties of the Waitangi Tifbuhal’'s Notthland/Te Paparahi o te Raki
inquiry are set out in a map attached to a direction of the Tribunal of 29 May
2009. I enclose a copy of this direction for your information. To avoid any

Lavel 10 Unisys House: 56 The Terrace: PO Box 2658 DX SP20208 Wallington 6140 Néw Zealand
Phi +64 44721719 Fax; +64 4. 473.3482
2175894_1 wwaw,crownlaw.gavt.nz
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deubt, the Notrthland/Te Papatahi o te Raki area is the blue area and excludes the
area marked in yellow around the Kaipara Harbour,

The claiins

8.

The Northland/Te Papatahi o te Raki district inquity includes about 390
individually registered claims. The claims vary considerably in size and scope:
some are multi-faceted tribal claims that raise many grievances, while others are
whanan claims that focus spectfic issues.

To organise its inquity, the Tribunal issued a statement of issues, This document
sets the framework for the Tribunal’s inquity. There are 16 issues, ranging from
constitutional issues to land lIoss in the 19" and 20" centuties to énvironmental
and social issues. I enclose a copy of this document.

Stages One and Two

10.

11,

12,

13.

14.

15.

16.

2175894 1

The Northland inquity has been split into two stages. Stage 1 was held in 2010-
2011 and focussed on the circumstances atound the signing of
He Whakaputanga/the Declaration of Independence of 1835 and the signing of
Te Tititi o Waitangi/The Treaty of Waitangi in 1840, The Tribunal’s Stage One
report is pending;

In March 2013, the Waitangi Tribunal commenced Stige Two of the inquity.
This stage will be a broad investigation of claims of Crown breaches of the Treaty
of Waitangi from 1840 to the present day. The Tribunal is currently forecasting
an inquity of up to 21 hearing weeks, spread over a 2-3 yeat period.

The heatings will be held in thtee rotations atound seven taiwhenua/subregions:
Takutai Moana/Bay of Islands, Whangatoa, Waimate-Taiamai, Whangarei,
Mangakahia, Mahutangi and Hokianga, Tangata whenua from each subtegion will
give evidence on all aspects of their claims that relate to the statement of issues.
Technical witnesses are also scheduled to appear throughout these heatings.
Evidence relating to local authorities is likely to be ptoduced at each heating,

Two weeks of the first rotation have been held, Dates have been set down for
further first rotation heatings in July, September, October and December 2013
and February 2014, The next heating is scheduled to be held at the Turner Centre
in Ketikeri from 8-12 July.

I enclose the current timetable for the Stage Two inquiry,

Each rotation will include evidence from all taiwhenua. Parties to the inquity
teceive most evidence two weeks before each hearing, Accordingly, it is not until
two weeks befote any hearing that the Rodney Local Board will know whether
any particular evidence concerns it specifically. We intend to suggest to the
Tribunal that counsel acting for the claimants who file evidence clearly identify
whether any evidence concerns any particular local authotity when the evidence is
filed,

All heatrings of the Waitangi Tribunal are publicly notified and open to all

membets of the public.




Local authotities and this inquity

17, All claims made in the Waitangi Tribunal ate made fzgamst the Crown. The
Tribunal has no ;unschctlon to consider claims made agamst local government:
That said, often issues atise within Waitangi Tribunal i inquities that concetn the
actions of local government. In the ditection of 10 June, the Ttibunal noted that
a considerable amount of evidence heard in the fitst two weeks of Stage Two
heatings has touched upon the policies and practices of local government entities
over time and the effects of these on Northland/Te Papatahi o te Raki Maoxi.

18, A number of grievances relate in some way to the actions or policics of local
authorities. In patticulat, these include:

181 public wotks takings by local authotities;

18.2 rating issues;

18.3 decision-making under the Resoutce Management Act 1991;
184 town and country zoning and planning regulations;

18.5 local infrastructure, such as roads and bridges; and

18.6 the envitonmental impacts of dévelopment.

19. Within the Tribunal’s statement of issues, the following issues-that are likely to be
most relevant to local authorities:

19.1 Tssue 8: Public Works;
19.2  Issue 9: Local Government and Rating;

19.3 Issue 10; Ownesship and Management of Environmental, Water and
other Non-land Resources;

19.4 Issue 13: Socio-economic issues:

20, The Crown’s position is that the Ctown and local government ate legally and
constitutionally distinct, The Crown does not represent local government in the
Waitangi Tribunal, In thisinquity, the Crown has alteady stated that:’

Responsibility for the vatious local government bodies under Te Tiriti/the
Treaty of Waitangi lies in the Crown’s responsibility for the statutory
framework within which local government bodies operate.

Local authorities are not the Crown nor do they act on behalf of the Crown
for the putposes of the Treaty of Waitangi Act 1975. Under the Local
Govetnment Act 2002 local authotities are separate bodies .corporate,
created by Parliament and vested with particular powets by statute.

I Crown Pinal Statement of Pasition and Congessions-(6.July 2012), Wai 1040, #1.3:2, paras 612-614.
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21,

Since 1840, the Crown has authorised various bodies to catry out a range of
activities, This teflects the view that it is preferable fot decisions affecting
loeal communities to be made by those comriunities.

Despite that, and as 1 note above, some claims are framed in such a way that
particular actions or decisions of local authotities in the Notthland/Te Paparahi o
te Raki inquiry district will come under scfutiny, even though the ultimate
question will be whether the Crown met any Treaty responsibilities.

Getting involved

22,

23.

24.

25.

I'would encourage the Rodney Local Boatd to consider taking steps to become
actively involved in the Notthland/Te Papatahi o te Raki inquity.

I'say this for thtee broad reasons,

23.1 First, the issues that are addressed in Waitangi Tribunal heatings do, as I
note above, often concein the actions (both histotic and recent) of local
government. As such, getting involved in the inquiry means that the
Rodney Local Board will be mote aware of the concetns that Maori have
of the Rodney Local Board’s actions, That, in itself, is of value to the
Rodney Local Board,

23.2 Secondly, getting involved gives the Rodney ILocal Board the
opportunity to answer those concerns in the formal seting of a
commission of inquiry. Not only can local government provide a
petspective that necessarily improves the robustness ‘of the Waitangi
Tribunal’s inquiry, and is valuable for that reason, but importantly it
means the Rodney Local Board gains the opporttunity to have its say and
to set the record straight (so to speak) from the Rodney Local Board’s
perspective.

233 Thirdly, getting involved means engagement with the Maori
communities within your area, It offers the chance to improve existing
telationships between the Rodney Local Board and those communities.
There is obvious value in this.

I note that in the Waitangi Ttibunal’s repott in the Waitarapa ki Tararua district
inquity, the Tribunal recorded that the South Wairarapa District Council filed
submissions concerning “the nature of Maori consultation and involvement in
council processes and on issues particular to the district (such as rate remissions
on Mioti frechold land)” It noted further that other local councils chose not to
be represented or to appear at all and consequently it did not teceive evidence

from those councils “about what they do and how they do it”*

I also note, by way of example, that in the Tauranga Waitangi Tribunal inquiry,
the Tauranga City Council took an active role in presenting both evidence and
submissions to the Tribunal on matters that affected it.>

2 The Watrarqpa ki Tararia Repory (Wil 863; 2010y, vol 111, p 910:
3 Seethe Whaitangi Tribunal’s repost, Tawranga Moape 1886-2006 (Wai 215, 2010)-atchapters 5 and 6.
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26, These ate but some examples where local authorities have become engaged in
Waitangi Tribunal inquities,

27, Getting involved at this stage might involve contacting the Waitangi Ttibunal to
ask that the Rodne‘y Local Boatd teceives all evidence that is being filed in the
inquiry; so that it may decide how it would like to respond to any evidence
relating to'it. As I note above, we intend to file a memorandum to the Tribunal
proposing that wheén claimant evidence is filed, counsel note whetheér any
evidence relates to any specific local authority.

28. Getting involved could also include seeking more formally to become a patty to
the inquiry.

Othet councils

29. I have also wtitten to the following councils and boards regarding their possible
patticipation in future hearings:

. Notrthland Regional Council
i Fat North District Council
. Whangatei Disttict Council

. Auckland Couneil

. Hibiscus and Bays Local Board

) Kaipatiki Local Board

. Devonport-Takapuna Local Board
¢ Uppet Harbout Local Board

. Great Barrier Local Board

Further information

30, If you wish to obtain:
. mote information about the inquity;
J evidence that has already been filed in the inquity; or
° evidence that will be filed in the remainder of the inquiry —

I suggest that you contact the Northland inquity facilitators at the Waitangi
Tributial '

Debbie Martin: email debbie.mattin@justice.govt.nz, phone (04) 914 3038; or
Petrine Gilkison: email pertine gilkison@justice.govt.nz, phone (04) 9143078,

2175894 1




Whaitangi Tribugal
DX SX 11237
Wellington 6011

31. You can also find further information at the Waitangi Tribunal’s Northland
website:

http:/ /www.waitangi-tribunal. govt.nz/inquiries /genericinquiries/northland/

Way forward

32. The Tiibunal has directed that 1 provide the Tribunal with an update on this
matter by 1 July 2013.

33, I have copied this letter to the Waitangi Tribunal, but I will also file a copy of this
letter with the Tribunal so that all elaimants will be made aware of it

34, I would be happy to discuss the inquity with you futther or with counsel acting
for the Rodney Local Boatd,

35. Otherwise, I encourage the Rodney Local Boatd to consider getting actively

involved in-this inquity.

Yours faithfully
Crown Law

o/ "
AN

Andfew Irwin
town Counsel

DDI: (04) 494-5623
andrew.irwin@crownlaw.govt.nz:

List of enclosutes:

Direction of the Waitangi Tribunal of 10 June 2013, Wai 1040, #2.5.24
Tribunal statement of issues of 5 December 2012, Wai 1040, #1.4.2
Direction of the Waitangi Ttibunal of 9 May 2009, Wai 1040, #2.6.8
Timetable for the inquiry as at 16 May 2013

Copy (without copies of enclosures) to:

The Regiserar, the Whaitangi Ttibunal
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Te i Ture o te Karauna

18 June 201 3

Doug McKay
Chief Executive
Auckland Council
Private Bag 902300
Auckland 1142

Dear Mr McKay

Waitangi Tribunal Notthland/Te Paparahi o Te Raki Inquiry
QOur refi OTS240/1065

Introduction

1.

6.

I am wtiting to you about the Waitangi Tribunal’s Northland/Te Papatahi o te
Raki (Wai 1040) inquity.

I act for the Crown in this inquity,

In a ditection of 10 June 2013, the Waitangi Tribunal has tequested the Ctown to
ask relevant local government authotities as to what level of patticipation those
authorities may wish to take in future Waitanigi Tribunal hearings. I enclose a
copy of this direction for yout information.

I undetstand that the boundary of the Auckland Council is at least partly within
the Ttibunal’s Notthland/Te Papatahi.o te Raki inquiry district.

The putpose of this letter is:

5.1 to provide you with some background about the Notthland/Te Paparahi
o te Rakiinquity; and

5.2 to encoutage the Auckland Council to consider taking steps to become
actively involved in the inquity.

No doubt, the Auckland Council is already aware of the inquity,

Northland/Te Papatahi o te Raki inquiry district

7.

21758841

The boundaties of the Waitangi Tribunal’s Northland/Te Paparahi o te Raki

inquity are set out in a map attached to a ditection of the Tribunal of 29 May

2009, I enclose a copy of this ditection for your information. To avoid any
doubt, the Nozthland/Te Papatahi o te Raki atea is the blue area and excludes the
area matked in yellow around the Kaipata Harbour,

Level 10 Unisys House 56 The Terrace. PO Box 2858 DX SP20208 Wellington 6140 New Zealand

Phi+64 4472 1719 Fax: 644 473 3482
viwiv.crownlaw.govt.nz
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The claims

8.

The Northland/Te Paparahi o te Raki district inquiry includes about 390
individually tegistered claims, The claims vary considerably in size and scope:
some are multi-faceted tribal claims that raise many grievances, while others are
whanau- claims that focus specific issues.

To otrganise its inquiry, the Tribunal issued a statement of issues. This document
sets the framewotk fot the Ttibunal’s inquity. Thete are 16 issues, ranging from
constitutional issues to land loss in the 19" and 20" centuties to environmental
and social issues, I enclose a copy of this document.

Stages One and Two

10,

11.

12.

13,

14.

16.

2175884_1

The Northland inquiry has been split into two stages, Stage 1 was held in 2010-
2011 and focussed on the circumstances around the signing of
He Whakaputanga/the Declaration of Independence of 1835 and the signing of
Te Tititi 0 Waitangi/The Treaty of Waitangi in 1840, The Tribunal’s Stage One
report is pending,

In March 2013, the Waitangi Tribunal commenced Stage Two of the inquity.
This stage will be a broad investigation of claims of Crown breaches of the Treaty
of Waitangi from 1840 to the ptresent day. The Tribunal is currently forecasting
an inquiry of up to 21 hearing weeks, spread-over a 2-3 year petiod.

The heatings will be held in three rotations atound seven taiwhenua/subsegions:
Takutai Moana/Bay of Islands, Whangatoa, Waimate-Tajamai, Whangarei,
Mangakahia, Mahutangi and Hokianga. Tangata whenua from each subregion will
give -evidence on all aspects of their claims that relate to the statement of issues,
Technical witnesses are also scheduled to appear throughout these hearings.
Evidence relating to local authotities is likely to be produced at each hearing.

Two 'weeks of the first rotation have been held. Dates have been set down for
further first rotation heatings in July, September, October and December 2013
and February 2014. The next heating is scheduled to be held at the Tutner Centre
in Kerikeri from 8-12 July.

I enclose the current timetable fort the Stage Two inquity,

Each rotation will include evidence from all taiwhenua. Parties to the inguiry
receive most evidence two weeks before each hearing. Accordingly, it is tiot uritil
two weeks befote any hearing that the Auckland Council will know whether any
particular evidence concetns it specifically, We intend to suggest to the Ttibunal
that counsel acting for the claimants who file evidence cleatly identify whether any
evidence concerns any particular local authotity when the evidence is filed.

All hearings of the Waitangi Tribunal are publicly notified and open to all
members of the public.




Local authotities and this inquity

17,

18,

19.

20.

All claims made in the Waitangi Tribunal are made against the Crown, The
Ttibunal has no jutisdiction to consider claims made against local government.
That said, often issues arise within Waitangl Ttibunal inquities that concetn the
actions of local government. In the direction of 10 June, the Ttibunal noted that
a considerable amount of evidence heatd in. the first two weeks of Stage Two
hearings has touched upon the policies and practices of loeal government entities
over time and the effects of these on Northland/Te Papatahi o te Raki Mo,

A -number of grievances relate in some way to the actions ot policies of local
authorities, In particular, these include:

18.1 public works takings by local authotities;

182 rating issues;

18.3 decision-making under the Resource Management Act 1991;
18.4 town and countty zoning and planning regulations;

18.5  local infrastructure, such as roads and bridges; and

186 the environmental impacts of development.

‘Within the Tribunal’s statement of issues, the following issues that are likely to be

most relevant to local authorities;
191 Issue 8; Public Works;
19.2 Issue 9: Local Govetnment and Rating;

19.3 Issue 10: Ownership and Management of Envitonmental, Water and
other Non-land Resources;

19.4 Issue 13: Socio-economic issues,

The Crown’s posifion is that the Crown and local government ate legally and

constitutionally distinct. The Crown does not tepresent local government in the

Waitangi Ttibunal, In this inquity, the Crown has alteady stated that:’

Responsibility for the various local government bodies undet Te Tititi/the
Treaty of Waitangi lies in the Crown’s responsibility for the statutoty
framiework within which local government bodies operate.

Local authotities ate not the Crown not do they act.on behalf of the Crown
for the putposes of the Treaty of Waitangi Act 1975, Under. the Local
Government. Act 2002 local authotities are separate bodies corporate,
created by Pailiament and vested with patticular powers by statute.

I Crown Fimal Statement of Pogition and Congessions (6 July 2012), Wai 1040, #1.3.2, paras 612-614,
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21,

4

Since 1840, the Crown has authorised vatious bodies to catty out a range of
activities. This reflects the view that it is preferable for decisions affecting
local communities to be made by those communities.

Despite that, and as I note above, some claims are framed in such a way that
particular actions or decisions of local authotities in the Northland/Te Papatahi o
te Raki inquiry district will come under scrutiny, even though the ultimate
question will be whethet the Crown met any Tteaty responsibilities.

Getting involved

22.

23,

24,

25.

I would encourage the Auckland Council to consider taking steps to become
actively involved in the Northland/Te Paparahi o te Raki inquiry.

I say this for three broad reasons,

2341 First, the issues that ate addressed in Waitangi Ttibunal heatings do, as I
note above, often concern the actions (both historic and recent) of local
government. As such, getting involved in the inquity means that the
Auckland Council will be more aware of the concerns that Maori have of
the Auckland Council’s actions. That, in itself, is of value to the
Auckland Council,

23.2 Secondly, getting involved gives the Anckland Cousncil the opportunity
to answet those concerns in the formal setting of a commission of
inquity. Not only can local government provide a petspective that
necessarily improves the robustness of the Waitangi Tribunal’s inquiry,
and is valuable for that reason, but importantly it means the Auckland
Council gains the opportunity to have its say and to set the record
straight (so to speak) from the Auckland Council’s perspéctive.

23,3 Thirdly, getting involved means engagement with the Miorn
communities within your area. It offers the chance to improve existing
relationships. between the Auckland Council and those communities;
There is obvious value in this,

I note that in the Waitangi Ttibunal’s report in the Wairarapa ki Tararua district
inquiry, the Tribunal recorded that the South Wairarapa District Council filed
submissions concerning “the nature of Maori consultation and involvement in
council processes and on issues patticular to the district (such as rate remissions
on Mioti freehold land)”. It noted further that other local councils chose not to
be represented or to appeas at all and consequently it did not receive evidence
from those councils “about what they do and how they do it

I also note; by way of example, that in the Tauranga Waitangi Ttibunal inquity,
the Tauranga City Council took an active tole in presenting both evidence and
submissions to the Tribunal on matters that affected it

2 The Wairarapa &i Tararng Repert (Wal 863, 2010), vol TEH, p 910
¥ See the Wattangd Tribunal's teport, Tawranga Moana 1886-2006 (Wai 215,.2010) at chapters 5.and 6,
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26. These are but some examples where local authorities have become: engaged in
Waitangi Tribunal inquities. ‘

27. Getting involved at this stage might involve contacting the Waitangi Tribunal to
ask that the Auckland Council receives all evidence that is being filed in the
inquiry, so that it may decide how it would like to respond to any evidence
relating to it. As I note above, we intend to file 2 imemorandum to the Tribunal
ptoposing that when claimant evidence is filed, counsel note whether any
evidence relates to any specific local authority.

28. Getting involved could also include seeking more formally to become a patty to
the inquiry.

Other councils

29. 1 have also written to the following councils and boards regatrding their possible
patticipatiof in future hearings:

. Notthland Regional Council

. Far Notth District Council

U Whangarei District Council

. Rodney Local Board

. Hibiscus and Bays Local Board

* Kaipatiki Local Board

) Devonportt-Takapuna Local Board
L Upper Harbour Local Board

J Great Barrier Local Board

Further information

30. If you wish to obtain:
J mote information about the inquity;
L evidence that has alteady been filed in the inquity; ot
J evidence that will be filed in the remaindet of the inquity —

I suggest that you contact the Notthland inquity facilitators at the Waitangt
Tribunal:

Debbie Martin: email debbiemartin@justice.govtnz, phone (04) 914 3038; or
Perrine Gilkison: email perrinegilkison@justice.govt.nz, phone (04) 914 3078.

21758841




Waitangi Tribunal
DX §X:11237
Wellington 6011

31 You can also find further information at the Waitangl Tribunal’s Notthland
website:

hitp/ [wwse waltangi-tribunal govt.nz/inquities/genericinquities /northland/
Way forward

32. The Tribunal has directed that I provide the Tiibunal with an update on this
matter by 1 July 2013,

33. [ have copied this letter to the Waitangi Tribunal, but T will also file a copy of this
lettet with the Tribunal so that all claimants will be made aware of it.

34, I would be happy to discuss the inquiry with you further or with counsel acting
for the Auckland Council,

35. Otherwise, I encourage the Auckland Council to consider getting actively
involved in this inquity.

Yours faithfully

Crown /w
: Ay

Crown Counsel

DDI: (04) 494-5623
andrew.irwin@crownlaw.govt.nz

List of enclosures:

Direction of the Waitangi Tribunal of 10 June 2013, Wai 1040, #2.5.24
Tribunal statement of issues of 5 December 2012, Wai 1040, #1.4.2
Direction of the Waitangi Tribunal of 9 May 2009, Wai 1040, #2.6.8
Timetable for-the inquiry as at 16 May 2013

Copy (without copies of enclosures) to:

The Registrar, the Waitangi Tribunal

Z{75884 1




18 June 2013

Mark Simpson

Chief Executive
Whangatei District Council
Private Bag 9023
Whangarei 0148

Email: mailroom@wdc.govt.nz

Dear Mr Simpson.

Waitangi Ttibunal Northland/Te Paparahi o T'e Raki Inquirty
Our ref: O1S8240/1065

Introduction

1.

6.

7.

21758631

I'am writing to you about the Waitangi ‘I'ibunal’s Northland/Te Paparahi o te
Raki (Wai 1040) inquiry, |

I act for the Crown in this inquiry.

In a direction of 10 June 2013, the Waitangi Tribunal has requested the Crown to
ask relevant local government authorities as to what level of patticipation those
authotities may wish to take in futute Waitangi Ttibunal heatings. I enclose a
copy of this ditection for your infortmation.

T'understand that the boundary of the Whangatei District Council is at least partly
within the Tribunal’s Notthland/Te Papasahi o te Raki inquiry district.

The purpose of this letter is:

5.1 to provide you with some background about the Notthland/Te Paparahi
o te Raki inquiry; and

5.2 to encourage the Whangatei District Council to consider taking steps to
become actively involved in the inquity.

No doubt, the Whangatei District Council is already aware of the inquiry.

Northland/Te Papatahi o te Raki inquity district

The boundaries of the Waitangi Tribunal’s Northland/Te. Papatahi o te Raki
inquity are set out in a map attached to a direction of the T'ribunal of 29 May
2009. I enclose a copy of this direction for your information. To avoid any

Level 10 Unisys House  56.The Terrace PO Box 2858 DX SP20208 Wellington 6140 New Zealand

Phy +64 44721719 Fax: +64 4.473 3482
wiww.crownlaw.govt.nz




doubt, the Northland/Te Paparahi o te Raki area is the blue atea and excludes the
area matked in yellow around the Kaipara Hatbour.

The. claims

8.

The Nosthland/Te Paparahi o t¢ Raki distiict inquiry includes about 390
individually registered claims., The claims vaty considerably in size and scope:
some are multi-faceted tribal claims that raise many grievances, while others are
whanau claitms that focus specific issues,

To organise its ihquiry, the Tribunal issuéd a statement of issues. This document
sets the framework for the Tribunal’s inquiry, There are 16 issues, ranging from
constitutional issues to land loss in the 19™ and 20" centuries to environmental
and social issues. I enclose a copy of this document.

Stages One and Two

10.

11.

12,

13,

14.

15,

16,

2175863, 1

The Notrthland inquiry has been split into two stages, Stage 1-was held in 2010-
2011 and focussed on the circumstances -around the signing of
He Whakaputanga/the Declatation of Independence of 1835 and the signing of
Te Tiriti o Waitangi/The Treaty of Waitangi in 1840. The Tribunal’s Stage One
report is pending,

In March 2013, the Waitangi Tribunal commenced Stage Two of the inquiry,
Thig stage will be a broad investigation of claims of Crown breaches of the Treaty
of Waitangi from 1840 to the present day. The Tribunal is curtently forecasting
an inquiry of up to 21 heating weeks, spread over a 2-3 year period.

The hearings will be held in thtee rotations around seven taiwhenua/subregions:
Takutai Moana/Bay of Islands, Whangaroa, Waitate-Taiamai, Whangarei,
Mangakahia, Mahurangi and Hokianga. Tangata whenua from each subtegion will
give evidence on all aspects of their claims that relate to the statement of issues.
Technical witnesses are also scheduled to appear throughout these hearings,
Evidence relating to local authorities is likely to be produced at each hearing,

Two weeks of the first rotation have been held, Dates have been set down for
farther first fotation hearings in July, September, October and December 2013
and Februaty 2014, The next heating is scheduled to be held at the Turner Centre
in Kerikeri from 8-12 July.

I enclose the current timetable for the Stage Two inquiry,

Bach rotation will inclide evidence from all taiwhenua, Patties to the inquity
receive most evidence two weeks before each heating. Accordingly, it is not until
two weeks before any hearing that the Whangarei District Council will know
whethet any particular evidence concertis it specifically. We intend to suggest to
the Tribunal that counsel acting for the claimants who file evidence cleatly
identify whether any evidence concerns any particular local authority when the
evidence is filed.

All hearings of the Waitangi Tribunal ate publicly notified and open to all
members of the public.




Local authorities and this inquity

17

18,

19.

20.

All claitns made in the Waitanigi Tribunal are made against the Ctown. The
Tribunal has no juusdmtlon to considet claims made agqmst local government,
That said, often issues arise within Waitangi Tribunal inquities that concern the
actions of local govetnment. In the ditection of 10 June, the Tribunal noted that
a considerable amount of evidence heatd in the first two weeks of Stage Two
heaung‘; has touched upon the policies and practices of local government entities
over timeand the effects of these on Notthland/Te Papatahi o te Raki Maoti,

A numbet of grievances relate in some way to the actions ot. policies of local
authorities. In patticular, these include:

18.1 public works takings by local authorities;

182  ratngissues;

183 decision-making undey the Rescutce Management Act 1991;
18.4  town and country zoning and planning regulations;

18.5 local infrastructure, such as roads and bridges; and

18.6 the environmental impacts of dévelopment,

Within the Ttibunal’s statement of issues, the following issues that are likely to be
most relévant to local authorities:

19.1 Issue 8: Public Works;
19.2 Issue 9: Local Government and Rating;

19.3 Issue 10: Ownetship and Management of Fnvironmental, Water and
other Non-land Résouzces;

19.4 Tssue 13 Socio-economic issues..

The ‘Crown’s position is that the Crown and local government are Iegally and
constitutionally distinct: The Crown does not represent local government in the
Waitangi Ttibunal. In this inquity, the Crown has alteady stated that:'

Responsibi]ity for the vatious local govetnment bodies undet Te Tiriti/the
Treaty of Whaitangi lies in the Crown’s responsibility for the statutory
framewotk within which local government bodies operate,

Local authotities are not the Crown nor do they act on behalf of the Crown
for the putposes of the Treaty of Waitangi Act 1975. Under the Local
Government Act 2002 local authorities are separate bodies cotporate
created by Parliament and vested with particular powers by statute,

b Crown Final Statement of Position and Concessions (6 July 2012), Wai 1040, #1,3.2, paras 612-614,
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21

4

Sinice 1840, the Crown has authorised various. bodies to carry out a range of
activities. This reflects the view that it is preferable fog decisions affecting
local communities to be made by those communities,

Despite that, and as I note above, some clims ate framed in such a way that
patticular actions or decisions of local authotities in the Nosthland/Te Papatahi o
te Raki inquiry district will come under scrutiny, even though the ultimate
question will be whether the Crown met any Treaty responsibilities.

Getting involved

22,

23.

24.

25.

I would encourage the Whangarei District Council to consider taking steps to
become actively involved in the Northland/Te Paparahi o te Raki inquiry.

I say this fot three broad reasons.

23.1 First, the issues that are addressed in Waitangi Tribunal hearings do, as I
note above, often concern the actions (both historic and recent) of local
government. As such, getting involved in the inquiry means that the
Whangatei District Council will be more aware of the concetns that
Miori have of the Whangarei District Council’s actions. That, in itself, is
of value to the Whangarei Distriet Council.

23.2 Secondly, getting involved gives the Whangatei District Council the
oppottunity to answer those concerns in the formal setting of a
commission ‘of inquity, Not only can local government provide a
perspective that necessatily improves the robustiess of the Waitangi
Tribunal’s inquity, and is valuable for that reason, but importantly it
means the Whangarei District Council gains the opportunity to have its
say and to set the record straight (so to speak) from the Whangarei
District Council’s perspective.

233  Thirdly, getting involved means engagement with the Maori
commiunities within your area. It offets the chance to improve existing
relationships between the Whangatei District Council and those
communities. There is obvious value in this.

1 note that in the Waitangi Tribunal’s repott in the Waitatapa ki Tararua district
inquiry, the Tribunal recorded that the South Waitarapa District Council filed
submissions concerning “the natute of Mioti consultation and involvement in
council processes and on issues particular to the district (such as rate remissions
on Miorti freehold land)”. It noted further that other local councils chose not to
be reptesented ot to appeat at all and consequently it did not receive evidence
from those councils “about what they do and how they do it”?

I also note, by way of example, that in the Tauranga Waitangi Tribunal inquity,
the Tauranga City Council took an active role in presenting both evidence and
submissions to the Ttibunal on matters that affected it.”

2 The Wairarapa ki Tararna Report (Wai 863, 2010), vol 111, p 910.
3 Bee'the Waltangi Txibunals repott, Tawranga Moana 1886-2006 (Wai 215, 2010) at-chapters 5 and 6.
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26.

27.

28,

These ate but some examples where local authorities have become engaged in
Waitangi Tribunal inquities.

Getting involved at this stage might involve contacting the Waitangi Tribunal to
ask that the Whangatei District Council receives all evidence that is being filed in
the inquiry, so that it may decide how it would like to respond to any evidence
relating to it. As I'note above, we intend to file a memotandum to the Tribunal
proposing that when claimant evidence is filed, counsel note whether any
evidence relates to any specific local authotity,

Getting involved could also include seeking more formally to become a party to
the inquity..

Other councils

29.

Further

30.

2175863_1

T have also written to the following councils and boards regarding their possible
participation in future hearings:

. Notthland Regional Council

J Far North District Council

) Auckland Council

. Rodney Local Board

® Hibiscus and Bays Local Board

. Kaipatiki Local Board

o Devonpott-Takapuna Local Boatd
o Upper Hatbour Local Boaid

. Great Batrier Local Board.
information

If you wish to obtain:

. mote information about the inquiry;.
. evidence that has already been filed in the inquiry; or
. evidence that will be filed in the remainder of the inquity —

1 suggest that you contact the Notthland inquity facilitators at the Waitangi
Tribunal:

Debbie Martin: email debbie.martih@justice.govt.nz, phone (04) 91_4» 3038; or
Persine Gilkison: email perrine.gilkison@justice.govt.nz, phone (04) 914 3078,




Waitangt Tribunal
DX S§X 11237
‘Wellington 6011

31, You can also find further information at the Waitangi Tribunal’s Northland
website:

http:/ /www.waitangi-tribunal. govt.nz/inquities/genericinquiries /northland/
Way forward

32, The Tribunal has directed that I provide the Tribunal with an update on this
imatter by 1 July 2013,

33. I have copied this letter to the Waitangi Tribunal, but I will also file a copy of this
lettet with the Tribunal so that all claimants will be made aware of it.

34, I would be happy to discuss the inquity with you further or with counsel acting
for the Whangatei District Council.

35. Otherwise, I encourage the Whangarei District Council to consider getting
actively involved in this inquiry.

Yours faithfully
Ctown Law
; /

H

‘Andrew Trwin
Crown Coutisel

DDI: (04) 494-5623

andrew.irwin@crownlaw.govt.nz

List of enclosures:

Direction of the Waitangi T'ribunial of 10 June 2013, Wai 1040, #2.5.24
Tribunal statement of issues of 5 December 2012, Wai 1040, #1.4.2
Direction of the Waitangi Tribunal of 9 May 2009, Wai 1040, #2.6.8
Timetable for the inquity as at'16. May 2013

Copy (without copies of enclosures) to:

The Registrar, the Waitangi Tribunal
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“TePari Tore o e Karsuns

18 June 2013

David Edmunds.

Chief Hxecutive

Far North District Council.
Memorial Avenue

Private Bag 752

Kaikohe 0440

Dear Mr Edmunds:

Waitangi Ttibunal Northland/Te Paparahi o Te Raki Inquity
Our refi OT'S240/1065

Introduction

1.

6,

I am writing: to you about the Waitangi Ttibunal’s Northland/Te Pa‘pa_rahi o te
Raki (Wai 1040) inquity.
Tact for the Crown in this inquity.

In a direction of 10 June 2013, the Waitangi Ttibunal has requested the Crown to
ask relevant local government authotitics as to what level of participation those
authotities may wish to. take in future Waitangi Tribunal heatings. I enclose a
copy of this direction for your information.

I undesstand that the boundary of the Far North District Council is at least pattly
within the Tiibunal’s Notthland/T'e Paparahi o té Raki inquiry district,

The purpose of this letter is:

5.1 to provide you with some backgtound about the Notthland/Te Paparahi
o te Raki inquiry; and

5.2 to ‘encourage the Far Notrth District Council to consider taking steps to
become actively involved in the inquity,

No doubt, the Far Notth District Council is alfeady awate of the inquity,

Northland/Te Paparahi o te Raki inquity district

7

2175839 1

The boundaties of the Waitangi Tribunal’s Notthland/Te Paparahi o te Raki
inquity are set out in a map attached to a direction of the Tribunal of 29 May

Level 10.Unisys House B4 The Terrace  PO-Box 2858 DX SP20208" Wellington 6140 New Zealand

Phi 404 44721719 Fax: +64-4.473 3482
www.crownlaw.govt.nz




doubt, the Northland/Te Paparahi o te Raki area is the blue area and excludes the
area matked in yellow around the Kaipars Hatbout.

The claims

8.

The Notthland/Te Paparahi o te Raki district inquiry includes about 390
individually registered claims. The claims vary considembly in size and scope:
some are multi-faceted tribal claims that raise many gtievances, while others are
whanau claims that focus specific issues.

To organise its inquiry, the Tribunal issued a statement of issues. This document
sets the framework for the Tribunal’s inquiry. There are 16 issues, ranging from
constitutional issues to land loss in the 19™ and 20" centuries to environmental
and social issues, I enclose a copy of this document.

Stages One and Two

10,

11

12.

13,

14.

15.

16.

2175839 .1

The Notthland inquiry has been split into two stages. Stage 1 was held in 2010-
2011 and focussed on the circumstances around the signing of
He Whakaputanga/the Declaration of Independence of 1835 and the signing of
Te Tititi o Waitangi/The Tteaty of Waitangi in 1840. The Tribunal’s Stage One
report is pending,

In March 2013, the Waitangi Tribunal commenced Stage Two of the inquisy.
This stage will be a broad investigation of claims of Crown breaches of the Treaty
of Waitangi from 1840 to the present day, The Tribunal is currently forecasting
an inquity of up to 21 hearing weeks, spread over a 2-3 yeat period.

The heatings will be held in three rotations around seven taiwhenua/subtegions:
Takutai Moana/Bay of Islands, Whangaroa, Waimate-Taiamai, Whangarei,
Mangakahia, Mahurangi and Hokianga, Tangata whenua from each subregion will
give evidence on all aspects of their claims that relate to the statement of issues,
Technical witnesses ate also scheduled to appear throughout these hearings.
Evidence relating to local authorities is likely to be produced at each hearing,

Two weeks of the first rotation have been held. Dates have been set down for
further first rotation hearings in July, September, October and December 2013
and February 2014, The next hearing is scheduled to be held at the Tutner Centre
in Ketikeri from 8-12 July,

T enclose the current timetable for the Stage Two inquity.
Each rotation will include evidence from all taiwhenua. Patties to the inquiry

receive most evidence two weeks befote each hearing. Accordingly, it 1s not until
two weeks before any hearing that the Far North District Council will know

whether any partcular evidence concerns it specifically,. We intend to suggest to

the Tribunal that counsel acting for the claimants who file evidence cleatly
identify whether any evidence concerns any particular local authority when the
evidence is filed.

All hearings of the Waitangi Tribunal are publicly notified and open to all
members of the public,



Local authorities and this inquity

17.

18

19.

20,

All claims made in the Waitangi Tribunal ate made against the Crown. The
Tribunal has no jurisdiction to considet claims made against local government.
That said, often issues arise within Waitangi Tribunal inquiries that concern the
actions of local government. In the direction of 10 June, the Tribunal noted that
a considérable amount of evidence heatd in the first two weeks of Stage Two
hearings has touched upon the policies and practices of local government entities
over time and the effects of these on Notthland/Te Paparahi o te Raki Mioti,

A number of grievances relate in some way to the actions or policies of local
authorities. In particular, these include:

18.1 public works takings by local authotities;

182 rating issues;

183  decision-making under the Resource Management Act 1991;
18.4 town and country zoning and planning regulations;

18,5 local infrastructure, such.as roads and bridges; and

18.6  the environmental impacts of development.

Within the Tribunal’s statement of issues, the following issues that ate likely to be
most felevant to local authotities:

19.1 Issue 8: Public Woiks;
19.2 Issue 9; Local Governmentand Rating;

19.3 Issue 10: Ownership and Management of Environmental, Water and
other Non-land Resources;

19.4 Issue 13: Socio-cconomic issues,

The Crown’s position is that the Crown and local government ate lcgally and
constitutionally distinct. The Crown does not tepresent local govcinment in the
Waitangi Tribunal. In this inquity, the Crown has already stated that:'

Responsibility for the vatious local govetnment bodies under T'e Tiriti/the
Treaty of Waitangi lies ini the Crown’s responsibility for the statutoty
framework within which local government bodiés operate.

Local authotities ate not the Crown not do they act on behalf of the Crown
for the purposes of the Treaty of Waitangi Act 1975. Under the Local
Govetnment Act 2002 local authotities are sepatate bodies corpotate,
cteated by Pacliament and vested with particular powers by statute.

1 Crown Final Statement of Position and Concessions (6 July 2012), Wai 1040, #1.3.2, paras 612-614,
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21,

Since 1840, the Crown has authorised various bodies to catry out a range of
activities. 'This teflects the view that it is preferable for decisions affecting
local communities to be made by those conmmunities,

Despite ‘that, and as I note above, some claitns are framed in such a way that
patticulat actions ot decisions of local authorities in the Notthland/Te Paparahi o
te Raki inquiry district will come undet scrutiny, even though ‘the ultimate
question will be whether the Crown met any Treaty responsibilities.

Getting involved

22.

23,

24.

25,

I would encoutage the Far Notth District Council to consider taking steps to
become actively involved in the Nosthland/Te Paparahi o te Raki inquiry.

I say this for three broad reasons.

23.1 Fitst, the issues that are addressed in Waitangi Tribunal hearings do, as I
note above, often concern the actions (both historic and recent) of local
government. As such, getting involved in the inquiry means that the Fat
North District Council will be more avware of the concerns that Miori
have of the Far North District Council’s actions. That, in itself, is of
value to the Far North Distriet Council,

23.2 Secondly, getting involved gives the Far North District Council the
opportunity to amswer those concerns in the formal setting of a
commission of inquity. Not only can local government provide a
petspective that necessatily improves the robustness of the Waitangi
Tribunal’s inquity, and is valuable for that teason, but importantly it
means the Far Notth District Council gains the opportunity to have its
say and to set the record straight (so to speak) from the Far Notth
District Council’s perspective.

233 Thirdly, getting involved means engagement with the Maor
communities within your area. It offers the chance to improve existing
telaionships between the Far North District Council and those
communities. There is obvious value in this,

I note that in the Waitangi Tribunal’s report in the Wairarapa ki Tararva district
inquity, the Tribunal recorded that the South Wairarapa District Council filed
submissions. concetning “the nature of Mioti consultation and involvement in
couticil processes and on issues particular to the district (such as rate remissions

.on Mioti freehold Iand)”. It noted further that other local councils chose not to

be teptesented or to appedr at all and consequently it did not receive evidence
from those councils “about what they do and how they do it

I also note, by way of example, that in the Tauranga Waitangi Tribunal inquiry,
the Tauranga City Council took an active role in presenting both evidence and
submissions to the Tribunal on matters that affected it

T TheWairarapa &i Tarmwa Repart (Wai 863, 2010, vol II1, p 910,
3 See the Waitangt Trbunals seport, Tamranga Moany 1886-2006 (Wai 215, 2010) at chapters 5 and 6.
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26.

27.

28.

These ate but some examples whete local authorities have become engaged in
Waitangi Tribunal inquities.

Getting involved at this stage tnight involve contacting the Waitangi Ttibunal to
ask that the Far North District Council receives all evidence that is being filed in
the inquity, so that it may decide how it would like to tespond to any eviderce
telating to it. As I note above, we intend to file 4 memorandum to the Tribunal
proposing that when claimant evidence is filed, counsel note whether any
evidence relites to any specific local authority,

Getting involved could also include secking mote formally to become a patty to
the inquiry,

Other councils

29.

Further

30.

2175839_1

I have also written to the following councils and boards regarding theit possible
participation in future hearings:

® Northland Regional Council
. Whangarei District Council
J Auckland Council

. Rodney Local Board

. Hibiscus. and Bays Local Board
» Kaipatiki .ocal Board
. Devonport-Takapuna Local Board

. Uppes Harbour Local Board
. Great Battrier Local Board
information:

If you wish to obtain:

J mote information about the inquiry;
. evidence that has already been filed in the inquity; or
. cvidence that will be filed in the remainder of the inquiry —

I suggest that you contact the Northland inquity facilitators at the Waitangi
Tribunal:

Debbie Martin: email debbie.martin@justice.govt.nz, phone (04) 914 3038; ot
Perrine Gilkison: email perrine.gilkison@justice.govt.nz, phone (04) 914 3078,




Waitangi Tribunal
DX SX 11237
Wellington 6011

31, You can also find furthet information at the Waitangl Tribunal’s Notthland
website:

http:/ /www.waitangi-tribunal.govt.nz/inquities / geneticinquiries /northland/

Way forward

32, The Tribunal has ditected that I provide the Tribunal with an update on this
matter by 1 July 2013,

33. T have copied this letter to the Waitangi Tribunal, but I will also file'a copy of this

letter with the Tribunal so that all claimants will be made aware of it.

34, I would be happy to discuss the inquiry with you further or with counsel acting
for the Far North District Council.

35. Otherwise, I encourage the Far North District Council to consider getting actively

involved in this inquity.

Yours faithfully
Crown Law

Andrew Trwin
Crown Counsel

DDI: (04) 494-5623
andtew.itwin@ctownlaw.govt.nz

List of enclosures:

Direction of the Waitangi Tribunal of 10 June 2013, Wai 1040, #2.5.24
Tribunal statement of issues of 5 December 2012, Wai 1040, #1.4.2
Direetion of the Waitangi Tribunal of 9 May 2009, Wai 1040, #2.6.8
Timetable for the inquiry as at 16 May 2013

Copy (without copies of enclosures) to

The Registrat, the Waitangi Tribunal
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LY R
AY

@ “Te Tarl Tare o te Karming
W E
i X

18 June 2013

Malcolin Nicholson

Chief Executive

Notthland Regional Council
Private Bag 9021

Whangatei Mail Centte
Whangirei 0148

Email: mailtoom@nre.govtinz

Deat Mr Nicholson

Waitangi Tribunal Notthland/Te Papatahi o Te Raki Inquiry
Our ref: OTS240/1065

Introduction

1. I am writing to you about the Waitangi Tribunal’s Notthland/Te Papatahi o te
Raki (Wai 1040) inquity.

2. I act for the Crown in this inquiry.

3. In a direction of 10 June 2013, the Waitangi Tribunal has requested the Crown to.
ask ‘televant local government authotities as to what level of participation those
authorities may wish to take in futute Waitangl Ttibunal hearings., I enclose a
copy of this direction for your information,

4, I understand. that the boundary of the Northland Regional Council is at least
pattly within the Tribunal’s Notthland/Te Papatahi o te Raki inquity district.

5. The purpase of this letter is:

51 to provide you with some background about the Notthland/Te Papatahi
o te Raki inquiry; and

5.2 to encourage the Northland Regional Council to consider taking steps to
become actively involved in the inquity.

6. No doubt, the Notthland Regional Council is already aware of the inquiry.

Level 10 Unisys House 56 The Terrace  PQO-Box 2858 DX SP20208 Waellington 6140  New Zealand
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wiww.crownlaw.govt.nz




Northland/Te Paparahi ¢ te Raki inquity district

7.

The boundaries of the Waitangi Ttibunal’s Northland/Te Paparahi o te Raki.
inquity are set out in a map attached to a direction of the Tribunal of 29 May
2009. 1 enclose a copy of this direction for yout information. To avoid any
doubt, the Northland/Te Papatahi o te Raki aréa is the blue area and excludes the
area marked in yellow around the Kaipara Harbout.

The: claims

8.

The Notthland/Te Papatahi o te Raki district inquiry includes about 390
individually registered claims. The claims vary considerably in size and scope:
some are multi-faceted tribal claims that raise many grievances, while othets are
whanau claims that focus specific issues.

To organise its inquity, the Ttibunal issued a statement of issues. This document
sets the framewotk for the Trbunal’s inquity. There are 16 issues, ranging from
constitutional issues to land loss in the 19" and 20™ centuties to environmertal
and social issues. 1 enclose a copy of this docuthent.

Stages One and Two

10.

11.

12.

13.

14.

15,

21758291

The Notthland inquity has been split into two stages. Stage 1 was held in 2010-
2011 and focussed on the circumstances around the signing of
He Whakaputanga/the Declaration of Independence of 1835 and the signing of
Te Tiriti 0 Waitangi/The Treaty of Waitangi in 1840. The Tribunal’s Stage One
repott'is pending.

In March 2013, the Waitangi Ttibunal commenced Stage Two of the inquiry.
This stage will be a broad investigation of claims of Crown breaches of the Treaty
of Waitangi from 1840 to the present day. The Tribunal is currently forecasting
an inquiry of up to 21 hearing weeks, spread over a 2-3 year period.

The heatings will be held in three rotations atound seven taiwhenua/subregions:
Takutai Moana/Bay of Islands, Whangaroa, Waimate-Taiamai, Whangarei,
Mangakahia, Mahurangi and Hokianga. Tangata whenua from each subregion will
give evidence on all aspects of their claits that relate to the statement of issues.
Technical witnesses ate also scheduled to appear throughout these hearings.
Evidence relating to local authorities is likely to be produced at each hearing,

Two weeks of the first rotation have been held, Dates have been set down for
futther first rotation hearings in July, September, October and December 2013
and February 2014 The next hearing is scheduled to-be held at the Turner Centre
in Kerikeri from 8-12 July.

I enclose the current timetable for the Stage Two inquiry.

Each rotation will include evidence from all taiwhenua, Parties to the inquiry
receive most evidence two weeks before each hearing. Accordingly, it is not until
two weeks before any hearing that the Notthland Regional Council will know
whether any particular evidence concetns it specifically. We intend to suggest to
the Tribunal that counsel acting for the claimants who file eyvidence cleatly




16.

identify whether any evidence concetns any pasticular local authority when the
evidence is filed. "

All hearings of the Waitangi Ttibunal ate publicly notified and open to all
membets of the public.

Local authorities and this inquiry

17,

18,

19.

20,

All claims made in the Waitangi Tribunal ate made against the Crown, The
Tribunal has no jurisdiction to consider claims made against local government.
That said, often issues atise within Waitangi T'tibunal inquities that concern the
actions of local government. In the ditection of 10 June, the Ttibunal noted that
a considetable amount of evidence heard in the first two weeks of Stage Two
hearings has touched upon the policies and peactices of local government entities
over tithe and the effects of these on Northland/Te Paparahi.d te Raki Miou,

A number of grievances relate in some way to theé actiofis ot pdlic_i’es of local
authotities, In patticular, these include:

18,1 public works takings by local authorities;

18.2 rating issues;

183 decision-making under the Resource Management Act 1991;
18.4 town and country zoning and planning regulations; .

18.5 local infrastructute, such as roads and bridges; and

18,6  the envitonmental impacts of development,

Within the Tribunal’s statement of issues, the following issues that ate likely to be
most televant to local authotities:

19.1 Issue. 8: Public Works;
19.2 Issue 9: Local Government and Rating;

19.3 Issue 10: Ownership and Management of Environmental, Water and
other Non-land Resources;

19.4 Issue 13: Socio-economic issues,

The Crown’s position is that the Crown and local government are legally and
constitutionally distinct. The Crown does not represent local government in the
Waitangi Tribunal. In this inquity, the Crown has already stated that:'

Responsibility for the vatious local government bodies undei Te Tiriti/the
Treaty of Waitangi lies in the Crown’s responsibility for the statutory
framework within which local goveérnment bodies opetate.

! CrowaPinal Statement of Position and Concessions (6 July 2012), Wai 1040, #1.3.2, paras 612-614.
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21.

Local authorities are not the Crown nor do they act on behalf of the Crown
for the putposes of the Treaty of Waitangi Act 1975, Under the Local
Government Act 2002 local authorities are sepatate bodies corporate,
created by Patliament and vested with particular powers by statute:

Since 1840, the Crown has authorised various bodies to carty out a range of
activities. This reflects the view that it is prefeiable for decisions affecting
local comnunities to be made by those communities.

Despite that, and as I note above, some claims are framed in such a way that
particular actions ot decisions of local authotities in the Nosthland/Te Papatahi o
te Raki inquiry district will come under scrutiny, even though the ultimate
question will be whether the Crown met any Treaty responsibilities.

Getting involved

22,

23,

24,

I would encourage the Northland Regional Council to consider taking steps to
become actively involved in the Notthland/Te Paparahi o te Raki inquiry.

I say this for three broad reasons.

23.1 First, the issues that are addressed in Waitangi Tribunal heatings do, as I
note above, often concern the actions (both historic and recent) of local
government, As such, getting involved in the inquiry means that the
Notthland Regional Council will be mote awate of the concerns that
Mioti have of the Notthland Regional Council’s actions. That, in itself,
is of value to the Nosthland Regional Council.

23.2 Secondly, getting involved gives the Northland Regional Council the
oppottunity to answer those concerns in the formal setting of a
comimigsion of inquiry. Not only can local government provide a
perspective that necessatily improves the robustness of the Waitangi
Teibunal’s inquiry, and is valuable for that teason, but importantly it
means the Northland Regional Council gains the opportunity to have its
say and to set the record straight (so to speak) from. the Northland
Regional Council’s perspective,

233 Thirdly, getting: involyed means engagement with the Miot
communities. within yout area. It offers the chance to improve existing
relationships between the Notthland Regional Council and those
communities. There is obvious value in this.

I note that in the Waitangi Tribunal’s report in the Wairarapa ki Taratua district
inquiry, the Tribunal recorded that the South Wairatapa District Council filed
submissions concerning “the natute of Maoti consultation and involvement in
council processes and on issues particular to the district (such as tate remissions
on Mioti freehold land)”. It noted futther that other local councils chose not to
be represented or to appear at all and consequently it did not receive evidence
from those councils “about what they do and how they do it*?

2 PheWairargpa ki Tarvirna Repori (Wai 863, 2010), vol HI, p 910.
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25,

26,

27.

28,

I also note, by way of example, that in the Tauranga Waitangi Ttibunal inquity,
the Tauranga City Council took an active role in presenting both evidence and
submissions to the Ttibunal on matters that affected it.”

These -ate but some examples whete local authotities have become engaged in
Waitangi Tribunal inquiries.

Getting involved at this stage might involve contacting the Waitangi Tribunal to
ask that the Notthland Regional Council receives all evidence: that is being filed in
the inquity, so that it may decide how it would like to respond to any evidence
relating to it. As I note above, we intend to file a memorandum to the Tribunal
proposing that when claimant evidence is filed, counsel note whether any
evidence relates to any specific local authority.

Getting involved could also include seeking more formally to become a patty to
the inquity.

Other councils

29, I have also written to the following' councils and boatds regarding their possible
patticipation in future heatings:
. Far Notth District Council
. Whangated District: Council
. Avuckland Council
o Rodney Local Board
. Hibiscus and Bays Local Board
* Kaipatiki Local Board
. Devonpott-Takapuna Local Board
o Upper Hatrbour Local Board
J Gteat Bartier Local Board
Further information
30. If you wish to obtain:

. mote information about the inquity;
. evidence that has already been filed in the inquity; or
° evidence that will be filed in the remainder of the inquity —

3
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I suggest that you contact the Northland inquiry facilitators at the Waitangi
Tribunal:

Debbie Martin: email debbie.martin@justice.govt.nz, phone: (04) 914 3038; or
Pertine Gilkison: email pettine.gilkison@justice,govt.nz, phone (04) 914 3078,

Waitangi Tribunal
DX 8X 11237
Wellington 6011

31, You can also find futthet information at the Waitangi Tribunal’s Northland
website:

http:/ /wiww.waitangi-tribunal govt.nz /inguities/ genericinquities /northland/

‘Way forward

32. The Tribunal has ditected that I provide the Tribunal with an update on this
matter by 1 July 2013.

33. 1 have copied this letter to the Waitangl Tribunal, but I'will also file a copy of this

letter with the Tribunal so that all claimarits will be made aware of it.

34, I would be happy to discuss the inquiry with you further or with counsel acting
for the Northland Regional Council.

35, Otherwise, I encoutrage the Nerthland Regional Council to consider getting

actively involved in this inquity.

Yours faithfully
Crown Law

~ Ew Iowin
Crown Counsel

DDI: (04) 494-5623
andrew.irwin@crownlaw.govt.nz

List of enclosures:

Direction of the Waitangi Tribunal of 10 June 2013, Wai 1040, #2.5.24
Tribunal statement of issues of 5 December 2012, Wai 1040, #1,4.2
Direction of the Waitangi Tribunal of 9 May 2009, Wai 1040, #2.6.8
Timetable for the inquiry as at 16 May 2013

Copy (without copies of enclosures) to:

The Registiar, the Waitangi Tribunal
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