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MAY IT PLEASE THE TRIBUNAL

1. This memorandum of counsel is filed in response to the memorandum — directions of

the presiding officer dated 28 August 2013 (Wai 1040 #2.6.21) (“directions™).

2. The directions at paragraph 17 (a) stated that:

“In a memorandum dated 15 August 2013 co-
ordinating counsel for cross-examination, Ms Thornton
lists counsel who have requested to cross-examine Dr
Rigby. Ms Thornton also seeks to cross-examine Dr

Rigby for 10 minutes (#3.2.186)”.

3. The directions then state that:

“At this stage I decline all three requests above as
counsel need to indicate both the subject areas and time
needed for them to cross-examine Dr Rigby. I refer
counsel to my memorandum-directions covering the
cross-examination of Tribunal commissioned witnesses
of 25 July 2013 (#2.6.15) which counsel granted leave

have complied with”.

4. In the memorandum of directions dated 25 July 2013 (“the 25 July directions”), in
the table underneath paragraph 20, it sets out that “(I)ead and Crown counsel to
provide time estimates for their questioning of Stirling and Towers DUE: 12pm,
Friday 16 August 2013”. We note that this should read “Dr Barry Rigby” but it does

not due to a scrivener’s error.

5. The table goes in to state that “(n)on-lead counsel to advise which evidence they
seek leave to cross-examine and why, providing time estimates DUE: 12pm, Friday

16 August 2013”.



10.

Kathy Ertel and Co. are leading the cross examination of Dr Rigby. This was stated
at paragraph 7 of the joint memorandum of counsel of the CCC dated 05 August
2013 (Wai 1040 #3.2.169).

In our memorandum of counsel dated 15 August #3.2.186, in compliance with the 25
July directions, we therefore stated that we would require ten minutes for cross-
examination of Dr Rigby. The 25 July directions did not require us to, nor did we, set
out the evidence that we seek to cross-examine on. In order to assist the Tribunal, we
also asked non-lead counsel for estimates of the time that they would require, and set

those estimates out.

We followed the same format in our estimate of time for cross-examination or
Messrs. Stirling and Towers in our memorandum of counsel dated 26 August 2013

(Wai 1040 #3.2.211), and note that leave was granted in that case.

Where we have been non-lead counsel we have complied fully with the 25 July

directions, or the directions preceeding them, as in our memorandum of counsel

dated 24 June 2013 (Wai 1040 #3.2.97).

Respectfully, we are therefore in compliance with the 25 July directions, and ask

that leave is granted for Kathy Ertel and Co. to lead cross-examination of Dr Rigby.

Time for Cross-examination of Messrs Stirling and Towers; and Dr Rigby

11.

12.

13.

We have reviewed with our counsel colleagues the allocations of time for cross-

examination by the Crown, lead and other counsel, and questions by the Tribunal.

Crown counsel has graciously conceded one-half hour of requested time for cross-
examination of Mr. Stirling to allow for adequacy of time for cross-examination and
Tribunal questioning, provided that written questions may be submitted to the

witness for those matters not able to be covered within that shortened time frame.

Counsel consulted felt that the issues covered by these technical witnesses and the
mass of material traversed was too significant to be cut any further than already
required due to limited hearing time. This week has a full day of site visit during the

hearing week and the hakari has further reduced hearing time.



14. Accordingly, coordinating counsel have responded to the issue by working to revise
the hearing timetable to add time for Mr. Stirling and Dr Rigby’s allocated times. In
this way, we will meet the cross-examination requests of counsel, and provide some
time for Tribunal questions. We anticipate that even those counsel whose requests

have been declined can be included in the time for cross-examination.

15. The current plan will be included in the Hearing Week Timetable to be filed by

Morrison Kent.

16. Leave is respectfully requested to file this memorandum after the noon deadline

imposed by the directions.

Dated at Auckland this 29" day of August 2013

Wik, -

Claimant Counsel - Linda Thornton Bryce Lyall






