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MAY IT PLEASE THE TRIBUNAL:

Introduction

1.

In memorandum-directions following hearing week 5 at Waimiha, His
Honour, Judge Ambler, directed Crown counsel to:
file submissions outlining how ... the identification of particular
teachers or schools, named in Mr Kereopa’s and Ms IKing’s respective

briefs of evidence (#L 14; #L 10), breaches the principles of natural
justice and why these references should be removed.

To clarify matters, the Crown’s concern is limited to the identification of
specific schoolteachers in the briefs of evidence of Rangi Harry Kereopa'
and of Huia Wheto.? The Crown has no issue with Ms King’s brief of
evidence. Further, the Crown’s concern does not extend to the

identification of particular schools.

Submission

3

The prnciples of natural justice and administrative fairness apply to
commissions of inquiry.® This is reflected in the Waitangi Tribunals
practice note, which records that the Tribunal follows the rules of natural
justice to ensure that all parties and all other persons entitled to appear
before it receive a fair hearing. It is also reflected in section 4A(2) of the
Commissions of Inquiry Act 1908, which provides:

Any person who satisfies the Cominission that any evidence given

before it may adversely affect his interests shall be given an

opportunity duting the inquiry to be heard in respect of the matter
to which the evidence relates,

The Crown contends that the evidence in the specified paragraphs of
Mt Kereopa’s and Ms Wheto's briefs of evidence adversely affects the
interests of the individuals who are named in those paragraphs. The
evidence makes a number of allegations concerning the reputations of the
individuals concerned generally, as well as their reputations as
schoolteachers, including the professional standards to which they adhered

and the professional conduct they displayed.

1 Wai 898, #L14(a), para 207.
2 Wai 898, #1.15, paras 16 to 21.

3 Re Erebns Royal Commission: Air New Zeatand v Mahon |1983) NZLR 662 (PC); Badger v Whangarei Refinery
Expansion Commission of Inguiry [1985] 2 NZLR 688, p 696; Daw v Rayal Commission on the Pike River Coal
Mine Tragedy {2012] NZHC 2404,

4 Waitangi Tribunal Practice Note: Guide to the Practice and Procedure of the Waitangi Tribunal (Waitangi Tribunal,
May 2012), para 2.1,
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Harm to a person’s reputation affects that persons interests, and can give
rise to an interest in terms of section 4A of the Commissions of Inquiry Act
1908. For example, in Badger v Whangarei Refinery Expansion Comnrission of
Inguiry, the High Court found:®

While findings of commissions are strictly expressions of opinion,

which do not alter the legal rights of persons to whom they refer,

nevertheless, they may greatly influence Government and public
opinion and have a devastating effect on personal reputatons.

Accordingly, the Crown submits that an issue of natutal justice arises in

respect of the evidence the Crown has specified.

Counsel for the Crown do not know whether the schoolteachers named in
the evidence are still alive. If they are deceased, the Crown submits that
their surviving family members have an interest in the protection of their

reputations and that the right of natural justice accrues to them.®

In the circumstances, Crown counsel considered that a practical solution
would be to remove the identification of the particular schoolteachers and
approached claimant counsel, Mt Naden, on that basis before the hearing.
Counsel notes that Mr Naden recognised the Crown’s concern and was
willing, subject to his clients’ instructions, for the schoolteachers” names to

be removed in amended briefs of evidence that he would file,

If the Tribunal directs that the schoolteachers’ names not be removed, the
Crown submits that the Tribunal must either determine that it will not make
findings adverse to those individuals’ interests, or it must give the
individuals concerned, or their representatives, the opportunity to be heard

and respond to the evidence that affects their interests.

Presiding Officer’s observations at bearing week 5

10.

For completeness, the Crown notes the obsetvations that Judge Ambler
made in the course of hearing week 5 when this issuc arose. His Honour
signalled that he was not “presently satisfied” that there was a need to excise
the schoolteachers’ names and that he would call for wtitten submissions on

the matter. His Honour went on to say:

3 Badger v Whangares Reftnery Expansion Comrnission of Inguiry |1985] 2 NZLR 688, p 695, referring to Re Roya/
Commission ont Thomas Case |1982] 1 NZIR 252 (CA). Sce also Re Erebns Royal Commtission: Air New Zealend
» Mahon [1983] NZLR 662 (PC), p 671.

6 Annetts and Another and McCann and Others 170 CLR 596, p 599,
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We've heard today accusations about T4 Apirana Ngata, Ngiti Porou
whanui. Woe've had Nga Puhi criticised. We've had expressions,
personal views expressed about Wahanui. And the list goes on and
that's the process we have as a Tribunal and I'm not entirely clear
why one or two teachers get away with their names being left out. ...

11. In response to those observations, the Crown notes that the accusations to
which His Honour refers about Sir Apirana Ngata were investigated by a
Commission on Native Affairs established under the Commissions of
Inquiry Act 1908." The Commission would have been required to observe
the principles of natural justice and afford Sir Apirana Ngata the
opportunity to be heard in respect of matters that affected his interests.
Indeed, a scan of the Commission’s report shows that Sir Apirana Ngata
made a written statement to the Commission and also appeared in person

and answered Commissionets’ questions.a

12, In tertns of “accusations about ... Ngati Porou whanuw” or criticisms of Nga
Puhi, the Crown is not aware that individuals of these twi (other than Sir
Apirana Ngata) were named. However, more broadly, the Crown submits
that natural justice should be afforded to anyone where the circumstances
require it. The Crown is not submitting that natural justice should be
limited to the Pikeha schoolteachers named in the evidence of Mr Kereopa

and Ms Wheto.

13, Finally, the Crown notes that uri of Wahanui are participating in this inquity
as claimants or witnesses and have the opportunity to present evidence in

response to any prejudicial evidence that is presented concerning Wahanui.
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Z “Report of the Commissicn on Native Affairs”. AJFIR 1934, G-1,

e See, for example, AJHR 1934, G-1, paras 698 and 751 respectively.  In respect of the particular
accusation that was raised in relation to Ms Brown’s evidence in hearing week 5, the Commission’s report
states “No explanation was rendered by the Native Minister in his evidence”; (see para 925).
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