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MAY IT PLEASE THE TRIBUNAL: 

Introduction 

1. In memorandum-directions following hearing week 5 at Waimiha, His 

Honour, Judge Ambler, directed Crown counsel to: 

ftle submissions outlining how... the identification of particular 
teachers or schools, named in Mr Kereopa's and Ms King's respective 
briefs of evidence (#L 14; #L 10), breaches the principles of natural 
justice and why these references should be removed. 

2. To clarify matters, the Crown's concern is limited to the identification of 

specific schoolteachers in the briefs of evidence o f Rangi Hatly Kereopa I 

and of Huia Wheto. ' The Crown has no issue with Ms King's brief of 

evidence. Further, the Crown's concern does not extend to the 

identification o f particular schools. 

Submission 

3. The principles of natural justice and administrative fairness apply to 

commissions of inquiry.·1 This is reflected in the Waitangi Tribunal's 

practice note, which records that the Tribunal follows the rules of natural 

jus tice to ensure that all parties and aU other persons entitled to appear 

before it receive a fair hearing.' It is also reflected in section 4A(2) of the 

Commissions of Inguity Act 1908, which provides: 

Any person who satisfies the Commission that any evidence given 
before it may adversely affect his interests shall be given an 
opportunity during the inquiry to be heard in respect of the matter 
to which the evidence relates. 

4. The Crown contends that tl,e evidence in the specified paragraphs of 

Mr Kereopa's and Ms Wheto's briefs of evidence adversely affects the 

interests of the individuals who are named in those paragraphs. The 

evidence makes a number of allegations concerning the reputations of the 

individuals concerned generally, as well as their reputations as 

schoolteachers, including the professional standards to ",hicl, they adhered 

and the professional conduct they displayed. 

W:li 898, #L 14(0), porn 207. 

Wai 898, # / .. t 5, paras 16 to 21. 

fu Erebm Royal COIIIII/;uioll: Air NCJI! Zetilolld /J Mobon 11983) NZLR 662 (PC); Badger P HYbalJgII!?i RiftlltlJ 
EXPaf/J;oll COIJJlllissiOI! of INqlliry [1985] 2 NZLR 688, P 696; DO/If Ii &yal COIIIIII;SIiOll 0" lhe Pike RilleI' Cool 
Mi", Tmg'&120121 NZHC 2404. 

IlVailang; Tribulltll Practice Note: CHide ta Ibe Pmdite dlld Procedure if tbe jf/uilt1ll!/ T,ib,,,,ol CWrutansiJ Tribuna!, 
May 2012), para 2.1. 
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5. Harm to a person's reputation affects that persons interests , and can give 

rise to an interest in terms of section 4A of the Commissions of Inquity Act 

1908. For example, in Badger v Whallg,o"i Refinery Expansioll CommiJ"sioli of 
Inqlliry, the H igh Court found:' 

\Vhile findlngs o f commissions are strictly expressions of op inion} 
which do not alter the legal rights of persons to whom they refer, 
nevertheless, they may greatly influence Government and public 
opinio n and h~ve a devastating effect o n persona l reputations. 

6. Accordingly, the Crown submits that an issue of natural justice anses In 

respect of the evidence the Crown has specified. 

7. Counsel for the Crown do not know whether the schoolteachers named in 

the evidence are still alive. If they are deceased, the Crown submits that 

their surviving family members have an interest in the protection o f their 

reputations and that the right o f natural justice aCClues to them." 

8. In the circumstances, Crown counsel considered that a practical solution 

would be to remove the identification of the particular schoolteachers and 

approached claimant counsel, Mr Naden, on tha t basis before the hearing. 

Counsel notes that Mr Naden recognised the Crown's concern and was 

willing, subject to his clients' instlUctions, for the schoolteachers' names to 

be removed in amended briefs of evidence that he would ftle. 

9. If the Tribunal directs that the schoolteachers' names not be removed, the 

Crown submits that the Tribunal must either determine that it will not make 

findings adverse to those individuals' interests, or it must give the 

individuals concerned, or their representatives, the opportunity to be heard 

and respond to the evidence that affects their interests. 

Pmiding OjJke,.'s obse,.vatiollJ al beatlug week 5 

10. For completeness, the Crown notes the observations that Judge Ambler 

made in the course of h earing week 5 when this issue arose. His Honour 

signalled that he was not "presently satisfied" that there was a need to excise 

the schoolteachers' names and that he would call for written submissions on 

the matter. His Honour went on to say: 

Dtldger /I Wbollgarei Rifimry ExpallSioll COII/miuion ofIllquiry 11 985 1 2 N7.LR 688> r 695, referring to Re RiJya/ 
COIHIJJiu;OIf 011 T/10IIIOf CaSl' 1198211 N7.J.R 252 (CA). Sec ah:o Rt ErebllS Royal COIJ1JJ1iuioll: Air Nell' Zealalld 
v Mah,u [1 983] N ZLR 662 (PC), r 671. 

Allflel/J (Jlln A"olhtrand Md:',flllll amI Others 170 CLR 596, P 599. 
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\X/e've heard today accusations about Til Apirana N gata, Ngati PorDU 

whanw. We've had Nga Puhi criticised, \Ve've had expressio ns, 
personal views expressed about \Vabanui And the list goes o n and 
that's the process we have as a Tribunal and I'm not entirely clear 
why one or two tea chers get away with their names being left out. ." 

11 . In response to those observations, the Crown notes that the accusations to 

which His Honour refers abou t Sir Apirana Ngata were investigated by a 

Commission on Native Affairs established under the Commissions of 

Inguiry Act 1908. 7 The Commission would have been reguired to observe 

the principles of natural justice and afford Sir Apirana Ngata the 

opportunity to be heard in respect of matters that affected hi. interests. 

Indeed, a scan of the Commission's report shows that Sir Apirana N gata 

made a written statement to the Commission and also appeared in person 

and answered Commissioners' questions.8 

12. In terms of "accusations about ... Ngati Porou whiinui" or criticisms of Nga 

Puhi, the Crown is not aware that individuals of these iwi (other than Sir 

Apirana Ngata) were named. However, more broadly, the Crown submits 

that natural justice should be afforded to anyone where the circumstances 

reguire it. The Crown is not submitting that natural justice should be 

limited to the Piikeha sch oolteachers named in the evidence o f Mr Kereopa 

and Ms Wheto. 

13. Finally, the Crown notes that Ul'i of Wahanui are participating in this inguiry 

as claimants or witnesses and have the opportunity to present evidence in 

response to any prejudicial evidence that is presented concerning Wahanui. 

28 June 2013 

TO: 

G\? ffrey Melvin / St;rr" 7/­
Counsel for the Crown 

AND TO: 
The Registrar, Waitangi Tribunal 
Claimant Counsel 

"Report o( the Commission on Native Affairs". AJI-IR 1934" G -l. 

See, for example, AJHH 1934. G- 1, paras 698 and 751 respectively, In re:-opect of th e p:'IrtiC(llar 
Olccu:o;ation that wa:-; rai:-;ed in celation to Ms Arown':-; evidence in hearing wee ll 5, th e Cornrni:-;:-;ion':; report 
:;taie:; "No explanntion was rendered by the Native iv1.ini:;ter in hi:; evidence"; (~ee para 925). 




