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Téna koutou,

1.1

2.1.

Introduction

This memorandum-directions addresses matters arising out of the sixth Te Rohe
Potae hearing week, held from 8 to 13 September 2013 at Aramiro Marae, Raglan
and the general inguiry matters raised at the Chambers Conference held at the

Waitangi Tribunal on 18 September 2013,

Documents to be filed from hearing week six

All follow up questions relating to hearing week six are to be filed by midday, Friday,
4 October 2013, unless otherwise stated, and all answers and follow up evidence
are to be filed by midday, Friday 25 October 2013.

Korero from the site visit

2.2.

Unfortunately, due to the weather and timetable pressures, the site visit was
cancelled. At the hearing | asked counsel for the claimants to provide a brief korero
about the sites the Tribunal would have visited, as illustrated in the site visit book
(#M35). | ask that counsel for the Ngati Maahanga, Ngati Tamainupo and Tainui

Awhiro claimants file this information.

Evidence of Sean Elfison, Angeline Greensill, Michael (Malibu) Hamilton, Marfeina Te
Kanawa and James Rickard (#A99)

2.3.

The authors of the ‘Tainui Oral and Traditional History Report’ (#A99) are to:

i. File a copy of ‘Ruapuke the Early Days' by Frederick Jack Trolove, as referenced
in footnote 133 and 144 (#A99, pp.104 and 108).

ii. Confirm the correct date in the following sentence: “The land continued without
shareholding until the court forced it upon them in 1923" (#A99, p8).

ii. Provide an update to question 57 from the Crown questions of clarification
(#A99(d), p3) concerning the outcomes of the two disputed succession decisions
(as listed on #A99, p95), whether there were appeals, and if so, what were the
outcomes.

iv. Provide a reference for the following passage (#A99, p125):
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The Crown adoption of Domelt's policy of settiing military settlers, in a frontier
zone including Raglan meant the alienation of more lands on the foothills of
Karioi, including around Rakaunui. Once the surveys were completed, military
seltler farmers settled on Tainui lands.

Angeline Greensill (#M24)

2.4, Ms Annette Skyes, counsel for Ms Greensill, sought leave to file an amended brief of
evidence for #M24, her brief of evidence on pre-Treaty transactions, old land claims
and the Te Akau lands. At the hearing | granted leave and now direct that it be filed.

Stephen Walsh (#M33)

2.5. Mr Tavake Afeaki is to re-file the full title order for Karewa lIsland referenced as
Exhibit B ‘Karewa Istand - Berghan P, Block Research Narralives (2008) CFRT 1508,
p224 appended to Mr Walsh’s brief of evidence. This was originally filed with the
names of the three owners missing (#M33(a), pp 3-4).

Drs Paul Husbands and James Mitchell (#A79)

2.6.  Arising from matters raised during hearing week six, Drs Paul Husbands and James
Mitchell are to:

i. Clarify whether the following passage from their response to question 18 from
the Crown’s questions of clarification should read ‘boundary survey' or ‘railway

exploratory survey’ (#A79(e), p6):

A reading of the reports of these reconnaissance surveys published in 1884
suggests that those undertaking them were required to undertake some tasks
not required of a boundary survey such as evaluating the gradients,
topography, possibility of flooding and requirements with regard to bridging,
viaducts, cutlings, sidings and tunnels, nature of the geology etc.

ii. Clarify whether the Native Land Court legislation in 1890 provided for the Native
Land Court to refer matters to a Native Commiittee to adjudicate.

iii. ~ Clarify whether the assent of an assessor was required for a rehearing to oceur.

iv.  File the revised Table 3.1 from the A79 report {(pp.225 - 226). This table is the
'List of rehearing applications’, originally from the A79 report to which the Crown
added information from the Gazette and Chief Judges’ Minute Book, and filed as

part of their cross-examination bundle of documents (M32, p108).
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vi.

vii.

viii.

Xi,

XH.

Identify any decision of the Native Land Court that best illustrates the legal test
for the granting of a rehearing.

Check whether the minute books clarify whether Ngati Te Wehi was listed as a
hapl who boycotted the court sitting of 1886 in Otorohanga, which the authors
submit Tawhiao and some Waikato hapa boycotted (#A79, p145).

Confirm which party met the survey costs in the following two scenarios:

1. Where the owners as a whole agreed to sell part of the land to the Crown.
2. Where the Crown, through its agent, bought individual interests and applied to

the Court for a block to be cut out for the Crown,
Check the minute books to confirm whether Judge Mair was:

a. A witness to the signatures of the sale deeds of pecple for whom the extent of
their interests had not been defined (refer to the Mangauika Block sale deed,
#ATO(f)), and

b. Acting judicially on the Mangauika Block and the Puketarata Block (refer to
Mair's Diary, #A79(a), vol. 4 at p1896).

Confirm whether the Wilkinson to Sheridan telegram dated 17 April 1892
contained within the MA MLP papers to which Drs Husbands and Mitchell
referred during cross-examination is in their document bank. If not, they should
file this document.

Confirm whether there are receipts for the sale of the Waiaraia Crown purchase
deed and to whom the money was paid (#A79, p573). The authors informed the
Tribunal they have not viewed these documents but they may be in the

document bank of another witness.

Confirm the date of the Crown purchase of the Mokau Mohakatino block (#A79,
p585).

Provide a response, if possible, to Ms Karen Feint's questions as to whether the
authors know why Ngati Tuwharetoa did not attend the original hearing in 1886
prior to judgement being given in the Rohe Pdtae block. In this regard, | also
direct that they set out in table form the chronology of the Waimarino,
Tauponuiatia and Rohe Potae applications in the Native Land Court in terms of
the dates of the filing of the applications, the hearings and the judgments.
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2.7.

2.8.

2.9.

2.10.

xiii.  Confirm in which year the legislative provisions in the Native Land Acts regarding
survey costs (i.e. authorising survey fees, interest on surveys fees and survey
liens) were included for the first time.

xiv. File the document referred to in the cross-examination concerning

Wharepuhunga and the Court’s definition of interests in that block,

In addition to the above matters which were raised directly with Drs Husbands and
Mitchell at hearing week six, | would like them to address how blocks were selected

for alienation during the period they covered in their report.

| note that Mr Bennion questioned them in relation to Judge Mair's letter of 22
October 1886 (#A79(f)) where he comments:

“These people will not be hurried. They wish to get their land questions all settled, and
then [?] they will set apart some for sale, some for lease and make permanent reserves

for their own use.”

This suggests an intention by Rohe Pétae Maori to take a strategic and considered
approach to any rationalisation of their land holdings. | am interested in whether the
evidence demonstrates that they did take such an approach in the context of the

Court process.

Specifically, Drs Husbands and Mitchell should address (with examples) how Rohe
Potae Maori selected particular blocks for alienation, their rationale for doing so, and
the extent to which they or the Court took steps to protect or reserve wahi tapu or
other sites of significance within the blocks that were alienated. They should address

these issues with respect to the following three scenarios:

i.  Where entire land blocks were sold wholly independently of payment of survey
or other Court related costs.

i.  Where entire land blocks were sold to meet survey or other Court related costs
(being blocks identified in the course of title investigation or blocks cut-out

subsequent to title investigation).

iil.  Where the Crown applied to the Court for separate title in respect of part of a
block where it had purchased individual interests.

Heather Thomson (#M14)

2.11.

Heather Thomson is {o;
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i. File a list of the land blocks and sites of significance that are landlocked
(reference to #M14, para 99).

ii. Specify the status of these landlocked blocks or sites, are they Maori land,
general land, Crown land, and are they currently in Maori ownership?

iii. Explain the extent to which arrangements have been made for access to these
blocks or sites.

iv. | respect of David Stone's cross-examination, clarify whether footnote 26 (at para
46, p13) to ‘Belgrave, D et al Te Rohe Pdtae Environmental and Wahi Tapu
Report (Wai 898, #A78) p 139 is correct.

Questions in writing

2.12. The following tangata whenua witnesses did not present their evidence in hearing
week six or there was insufficient time for questioning. Counsel are granted leave to

file questions in writing in accordance with the timetable set out earlier.

“:Adelaide Collins

Te Napi Waaka M4
Kaye Turner M6
Shane Edwards M16
Verna Tuteao M17
Nigel Te Hiko M18
Tania Martin M34
Chris McKenzie M35
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Dr Grant Young (#A100)

2.13. At the hearing | granted leave for Mr Stone to file questions in writing of Dr Grant
Young and to provide Dr Young with the documents he relies on for cross-

examination.
Powerpoints and visual displays

2.14. During the hearing week a number of powerpoints and visual displays were referred
to by counsel and claimants. Ms Sykes sought leave to not file the presentations of a
number of Tainui hapii witnesses where they contained pictures of tipuna. | granted
her request.

2.15. Unless the presentation contains such information (i.e. pictures of tipuna), counsel
for the following witnesses are to file their visual presentations. All images must be

filed, where possible, with their source, location, dates and names of those in photos.

Adelaide Collins, Kaye Turner and Miromiro Kelly-Hepi-Te | A94

Huia
Keven Taukiri, Maadi King and Raiha Gray M3(a)
George Barrett A109

Sean Ellison, Angeline Greensill, Michael (Malibu} | A99
Hamilton, Marleina Te Kanawa and James Rickard

Angeline Greensill and Michael (Malibu) Hamilton M31 and M26,

James Tex Rickard M28

Dr Grant Young, Heather Thomson, Albert Kewene and | A100, M14(c), M15
Shane Edwards and M186.

Verna Tuteao w17
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Ngati Tahinga jurisdictional issues

2.16. Mr Tavake Afeaki, counsel for Ngati Tahinga, is to file legal submissions on the
jurisdictional issues | raised concerning Ngati Tahinga's Waikato raupatu and Te
Akau D block claims. That is, are Ngati Tahinga's claims outside the current
boundary of the inquiry? If so, what does counsel say should happen?

2.17. Mr Afeaki is to file submissions on this matter by midday, Friday 4 October 2013,
The Crown is to file any submissions in reply by midday, Friday 25 October 2013.

3. Hearing week seven

Timetable

3.1. | confirm that hearing week seven will be held from 6 to 11 October 2013, at Waipapa
Marae, Kawhia. The Claimant Counsel Coordinating Committee (CCCC) is to liaise
with the Hearing Organising Committee (HOC) and file a timetable for hearing week
seven by midday, Wednesday 25 September 2013.

3.2. 1 confirmed at the Chambers Conference that the Crown witness Mr Parker (#A95,

#A139 and #A140) will not be heard in hearing week seven and his appearance is to
be deferred to a later hearing (yet to be decided).

Requests to file late

3.3.

3.4.

On 16 September 2013 counsel were to file questions of clarification and requests to

cross-examine witnesses. The following counsel socught leave to file fate:

i. Mr Aidan Warren sought leave to file cross-examination indications and

guestions of clarification by Friday, 20 September 2013.

it. Due to a family bereavement, Mr Mahuika sought leave to file cross-examination
indications by Thursday, 19 September.

ii. Mr Mark McGhie sought leave to file cross-examination indications and
questions of clarification late on Wednesday, 18 September 2013.

iv. Mr Jason Pou sought leave to file cross-examination indications late on

Thursday, 19 September 2013.

All such questions and requests have now been filed with the Tribunal. | will address

all requests to cross-examine withesses next week.
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Further evidence of Mr Bruce Stirling

3.5.

3.8.

3.7.

On 19 September 2013 Mr Tom Bennion filed a memorandum on behalf of the
Tuhoro whanau (Wai 457) indicating that Mr Bruce Stirling has been privately
commissioned to complete a report which pulls together the material from the record
of inquiry on their whanau lands. It also contains some further material on particular

blocks and incidents involving the whanau.

At the Chambers Conference the Crown indicated that it may have some difficulty in
preparing for this evidence given the late filing. The Crown also indicated that it
needed to reserve its position as to whether it would be able cross-examine at

hearing seven until the report was filed.

Mr Bennion is to file this evidence as soon as possible. However, as | noted at the
Chambers Conference, due to the late filing of this report and its as yet unclear
relevance {o the hearing week, it may be best suited for an alternative hearing week.
Mr Bennion should liaise with the CCCC to determine whether his claimants can be

moved to a later hearing.

Internet connectivity

3.8.

Tribunal staff have advised that there is connectivity at Waipapa Marae, however it is
not strong and farge documents cannct be downloaded. The Tribunal Panel will
continue, as far as is possible, to operate on an electronic platform, and counsel are
to adhere to the filing protocol | set down for hearings in my previous directions
(#2.6.3).

Site visit request

3.9.

3.10.

Counsel for Ngati Te Wehi, Mr Stone and Augencio Bagsic, have filed a site visit
request (#3.3.346). Three briefs of evidence have been filed in conjunction with this
request to highlight why visiting the sites will enhance the proceedings (#N1, #N2
and #N3). The pdwhiri and site visit are proposed to run for nearly four hours,
beginning at 3.30pm on Sunday 6 October 2013.

At the Chambers Conference | noted my concern at the total length of the site visit
and pdwhiri, and questioned whether two pdwhiri were required. | directed Mr Wilson
and Mr Stone to re-file the site visit proposal and to consider whether the timetable
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4.

can be shortened. The revised site visit should be filed with the Tribunal by midday,
Wednesday 25 September 2013.

Forward hearing programme

March to May 2014

4.1.

4.2

4.3.

4.4.

As | have previously indicated in directions, there is an issue with the dates for
hearing week 11 which is scheduled for April 2014 (#2.6.26).

The claimants originally requested that the hearing week commence in mid-April in
order to accommodate the Orakau Commemoration Celebrations, which are to be
held from 31 March 2014 to 2 April 2014 (#3.3.238). However, due to Easter (Friday,
18 April 2014 to Monday, 21 April 2014} and Panel member unavailability, a mid-April

hearing will be difficult to accommodate.

A number of options were proposed at the 18 September 2013 Chambers

Conference including:

i. A hearing week from 7 to 11 April 2014, where only three of the five Panel

members will be available for the whole week; or

ii. A February hearing week (avociding the week of 6 February 2014, Waitangi Day,
and the week of 10 to 14 February 2014, Te Paparahi 0 Te Raki hearing week).
This would result in February, March and May 2014 hearings being held; or

iii. Ms Grace Le Gros, from the HOC, also suggested that the host venue for
hearing weeks 10 (Wharauroa Marae) and 11 (Napinapi Marae) could be
exchanged, which could allow the preferred hearing week of 31 March to 4 April
2014 to proceed.

Tribunal staff will assess Panel member availability in February 2014 and subsequent
hearing weeks. They will then liaise directly with the CCCC and HOC about this
matter and provide an update to me about options as soon as is possible.

Two extra hearing weeks

4.5,

At the Chambers Conference the forward hearing programme was discussed, in
particular the CCCC request for two extra hearing weeks (#3.3.238). For the benefit

of counsel not in attendance the main points of discussion were:

10
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iil.

Vi.

vii.

viii,

| agree that two extra hearing weeks are needed. This is to relieve the
increasing pressure on claimants heing able to present their evidence during a
hearing week, and to enable professional witnesses and Crown witnesses to

present at the extra hearings.

The Tribunal budget has not been confirmed but | have some confidence that

the extra hearings can be funded.

The CFRT staff member in attendance, Verity Smith, reiterated the CFRT
position that it is highly unlikely that the CFRT will provide funding for these
extra hearings (see #6.2.56).

The Panel and counsel agree that all hearings should be completed by the end
of 2014. Therefore, the two extra hearings should be held in June and July
2014, leaving closings submissions to be held in November and December
2014,

As the two extra hearings will be held over the winter months, the hearing
venues must be appropriate. Unless allernative funding is sourced, these

hearings are likely to be held at the Waitangi Tribunal offices in Wellington.

It is the Panel's preference that we hear from claimants and hear counsel’s
closing submissions at hearings located in the district. Therefore the extra
hearings will be dedicated to professional witnesses and Crown evidence.

Nevertheless, the CCCC's preference is that the extra hearings be held in the
district so claimants can atiend. A venue suggested by Mr Toctill was Te
Wananga o Aotearoa in Hamilton, where the Tribunal held hearing week four.
Claimant counsel indicated that the Crown could be asked to fund these two
extra hearing weeks, similar to what has occurred in the Te Paparahi o Te Raki

inquiry.

The forward hearing programme will require significant reorganisation. Witness
availability will be a significant factor.

| indicated my preference for hearing weeks seven to twelve (October 2013 to
May 2014) to continue to accommodate one or two professional withesses,
taking up a maximum of two days in a hearing week. Oral and traditional
reports will continue to be presented during these weeks. The CCCC requested
that any professional withesses whose reports contain relevant case studies

continue to present during hearing weeks seven to twelve, if district or regional

11
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46.

51.

5.2

6.1.

xi.

councils are to present evidence, then they should also be heard in the district

at the hearing located most closely to the subject matter of their evidence.

The professional witnesses to be heard in June and July 2014 will therefore be
those witnesses whose reporis are least connected to specific claim issues.
Crown counsel indicated two to three days would be required for Crown

evidence.

There was also a discussion about arrangements for closing submissions. | put
forward the idea that full closing submissions will need to be filed a couple of
weeks in advance of each hearing, and counsel will need to file a presentation
summary prior to the hearing. Counsel are to consider how they intend
approaching closing submissions. | noted that there is currently an issue with

the slow turnaround of hearing transcripts.

As | indicated at the Chambers Conference, the CCCC, HOC, CFRT and Tribunal
staff are to work together to prepare a revised hearing programme taking into
account the various factors set out above. Crown counsel may also like to take
instructions as to whether the Crown will provide direct funding to enable the extra
two hearing weeks to take place within the district. | would appreciate an update from
the parties by midday, Friday 25 October 2013.

Filing bundles of documents for cross-examination

I remind counsel that filing at hearing is an exception. | have previously directed that
all documents, including bundles of documents for cross-examination, are to be filed
prior to the hearing week. Counsel are not required to reproduce an entire document,
but only a relevant selection of pages to which the witnesses will be referred to
during the hearing (#2.6.1, #2.6.3, #2.6.4).

As with all supporting documentation, the bundle of documents must be paginated
and fully indexed showing the title of each document, a description of its contents

and its source or location.

Thematic presentation of evidence at hearings

| have previously issued directions confirming that only technical evidence is to be

presented thematically. Claimants are to present tangata whenua evidence at one

12
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6.2.

7.1.

7.2,

7.3.

hearing, at the marae most closely associated with their tribal interests or that it is
located closest to them (#2.5.95)

Following hearing week four, | issued a direction that | repeat here for clarity
(#2.6.20):
... expect claimants to present their claim at one hearing week and canvass all their
claim issues then. Presenting at more than one hearing week is only to be in

exceptional circumstances. The main problem is that allowing multiple appearances
poses the risk that it compromise the time needed for other claimants.

Nevertheless, | appreciate that counsel may wish to make it known to the Tribunal at
a hearing that their clients are not presenting evidence in that particutar week but that
their claim or evidence {presented elsewhere) relates to the week's theme. In that
situation | suggest that counsel simply file a short memorandum bringing to the
Tribunal's attention the relevant claim and evidence. it is uniikely that counsel will
need to speak to the submission during the hearing. This is to be filed two weeks
prior to the hearing week.

The cross-examination of tangata whenua withesses concerning competing

traditions and histories

The issue of the cross-examination of tangata whenua witnesses concerning
competing traditions and histories arose in hearing week six in the context of Mr
Stone's cross-examination of Ngati Whakamarurangi witnesses. Mr Armstrong for
Ngati Mahanga and Ms Sykes for Tainui Awhiro also asked questions in relation to
competing traditions and histories.

| discussed this issue with counse! at the Chambers Conference on 18 September
2013 and said that | would set out my view. It is not appropriate for me to issue an
absolute ruling. What | offer below is a guide. As counsel will appreciate, they cross-
examine with the leave of the Tribunal and a number of factors must be taken into

account in regard to granting leave.

Nevertheless, my view in relation to competing traditions and histories is that
ordinarily it should be enough for counsel to put to another claimant hap or iwi's
witnesses that their own client hap or iwi have competing traditions and histories in
relation to certain matters. It is rarely necessary to put to that witness the detail of
those differences. However, there may be instances where a particular aspect of a
competing traditional history needs to be put to a witness because of its significance
to the inquiry issues. But even in those situations, given the detail of the histories and

our present day reliance upon the records of the Native Land Court and other

13
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8.1.

8.2.

8.3.

historical documents, it is preferable that such matters are raised by way of written

questions of clarification.

Dr Young and Professor Michael Belgrave's 'Raukawa and the Native Land
Court 1865-1910' report (#A85)

As this report was not to be heard in hearing week six, the CCCC had suggested that
any questions for these withesses be put to them in writing (#3.3.330). In directions
dated 5 September 2013, { asked that a number of parties clarify whether they had
any questions for Dr Young and Prof. Belgrave on their report (#2.6.35). | indicated
that my intention was for any questions to be put in writing. Mr Bennion, Ms Sykes
and the Crown were to clarify whether they had any questions for the withesses by
19 September 2013.

At the Chambers Conference, Crown counsel sought leave to file these questions
late. Crown counsel suggested that if they had any questions, these be filed at the
same time as any questions arising out of hearing week six. Ms Feint also sought
leave to file questions in relation to this report. | grant leave for counsel to file any
questions by midday Friday, 4 October 2013.

CFRT staff advised Tribunal staff that they are unable to fund Dr Young or Prof.
Belgrave in relation to any matters in relation to the #A85 report as Ngati Raukawa is
no longer an approved client of the Trust. Therefore, | ask counsel for Ngati Raukawa
to advise the Tribunal by midday, Thursday 26 September 2013 when Dr Young
and Prof. Belgrave will be able to answer any questions in writing.

Further mapping requests identifying claimants’ areas of interest in the
Waikato raupatu district, and waterways and catchments.

Waikato raupatu district

9.1

On 22 April 2013 | directed that there were three aspects of Waikato raupatu claims
that needed to be clarified (#2.6.20). The third aspect of this was;

...counsel for each of the hapi or iwi bringing claims in respect of the Waikato
raupatu were to identify which map(s) on the Wai 898 record of inquiry
accurately identify their area of interest in the Waikato raupatu district or, if no
such map(s) already exists, to advise when such a map(s) will be filed.

14
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9.2. A number of counsel indicated that no maps were available and that they were not
likely to be prepared, or that they were undertaking further discussions in relation to
this matter (#3.3.255, #3.3.259, #3.3.262, #3.3.269 and #3.3.275).

9.3. At the Chambers Conference, | noted that | expected counsel to work towards
progressing these maps. Counsel are to provide an update by midday, Friday 4
October 2013.

Waterways and catchments

9.4, On 27 May 2013 | directed the CCCC to discuss with the HOC and CFRT mapping
showing waterways and catchments within the inquiry district and to report back in
due course (#2.6.25). On 28 August 2013 the CCCC filed a memorandum advising
that discussions had been occurring between CFRT and the HOC Chairperson in
relation to these maps (#3.3.330).

9.5. At the Chambers Conference, | indicated that | considered it essential to have
mapping regarding waterways and catchments within the inquiry district as soon as is
possible. These maps may already exist. They should identify rivers, streams and

catchments referred to in evidence.

9.6. The HOC indicated that they had identified existing maps and wished to discuss
these with CFRT at a hui next Wednesday. The CCCC, HOC and CFRT are to
provide an update by midday, Friday 4 October 2013.

The Registrar. is to send this direction to all those on the notification list for Wai 898, the
combined record of inquiry for Te Rohe Pdtae District Inquiry.

" DATED at Whangarei on this 21* day of September 2013.

" Judge D J Ambler
Presiding Officer
WAITANGI TRIBUNAL
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