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Preface

I must begin with an apology for the lateness of this review. Various factors have contributed,
including the pressure of high priority corporate business, prolonged illness and the repeated
rumblings of RGaumoko under Te Whanganui-a-Tara. Principally, however, the sheer size of the
task was not well appreciated at the outset: the volume of research on the record of inquiry
amounted to some 30,000 pages and associated supporting papers and document banks to
more than 90,000 pages. The review is at last complete and | sincerely hope that it will provide,
as intended, practical assistance to the Tribunal and the parties in assessing the sufficiency of
existing research and what further research and source documentation might be needed on sub-

regional and local issues for Stage 2 of the Te Paparahi o te Raki inquiry.

Acknowledgements

I would like to acknowledge with appreciation the substantial assistance given to the preparation
of this review by my staff colleagues. Crown Forestry Rental Trust staff have assisted by
providing access to unfiled collections of source documents. Thanks also to the claimants and
their counsel who submitted their assessments of the further evidence needed on local issues
and their proposals for additional research. Any errors or omissions in this review remain my

responsibility alone.

Technical note

For ease of reference and with isolated exceptions, in this document abbreviations are avoided
and in-text citations preferred to footnotes. The bracketed in-text references are to documents on
the Te Paparahi o Te Raki record of inquiry (e.g. 2.5.132, A3) or, by author and year, to entries in

the respective bibliographic list.



Introduction, approach and methodology

Purpose and terms of reference

This document presents a review of the sufficiency of the technical evidence on the record of the

Te Paparahi o Te Raki for hearing and reporting on sub-regional and local claim issues." It has

two main purposes:

a) to assess the sufficiency of the research and other documentary material already filed on

the record of inquiry; and

b) where this is considered insufficient in any respect, to make recommendations on

additional targeted research and documentation designed to address the gaps identified.

The terms of reference for the review are those set by Judge Craig Coxhead, the presiding officer

for the Te Paparahi o Te Raki inquiry, in his memorandum-directions dated 14 November 2012:

B. A review of the sufficiency of local evidence

15.

16.

17.

18.

The Tribunal has previously indicated that a review of the sufficiency and adequacy of the
evidential base to inform an understanding of the readiness of each sub-region to proceed to
hearing would be completed and circulated (#2.5.103). | consider that an appraisal of local
evidence is now a critical prerequisite to an efficient approach to systematic planning of the long-

term Stage 2 hearing programme.

The review will focus on the sufficiency of evidence on local claim issues across the region as a
whole and will inform the setting of a local issues research programme. It will give an indication of
the more important research gaps to address and how research efficiencies might be achieved.
For example, research on a shared local issue can serve all the affected claimants. Where the
same type of local issue arises in different areas, a case study of one local instance may assist

other claimants in demonstrating that they were similarly affected.

The review will also identify methods for parties to mine the existing evidence for information
concerning local issues, in particular the overview reports and the voluminous 76,000 pages of

supporting papers. ...

The review will appraise the sufficiency and adequacy of the existing local evidence on the Te
Paparahi o Te Raki record of inquiry, identify evidential gaps and recommend ways of addressing
them in the context of the revised hearing programme. The review will be undertaken under the

auspices of the Tribunal’s Chief Historian.

' A ‘Summary of Recommendations’ was distributed to the parties on 21 October 2013 (6.2.12). The

presiding officer has set filing deadlines for submissions and the date of a judicial conference to consider

research issues (2.6.35).
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19. Following consultation with parties, a local issues research programme will be prepared and
presented for finalisation and agreement. The commissioning of any further research will

commence once consensus is reached on the shape of the programme. (2.5.132)

Procedural background and context

Following the hearings in Stage 1 of the inquiry, during the first half of 2011 the Tribunal consulted
the parties on the scope, organisation and process to be adopted for Stage 2. The Tribunal
envisaged that Stage 2 would continue on a regional basis, that it would encompass both generic,
region-wide issues and local claim issues, and that the generic issues might be heard first before

proceeding into hearings of local issues grouped by sub-region (2.5.79, 2.5.85).

This was, in part, to allow time for the preparation of evidence on local issues, including research.
Noting that ‘most of the technical research and other evidence relevant to region-wide generic
claim issues has been available to the parties for some time past’, the Tribunal reached the
preliminary conclusion that ‘the available technical research and other evidence is to an adequate
professional standard and breadth of coverage to enable the Tribunal to hear and consider most
of the major generic issues that are likely to be presented in the first round of regional hearings’
(2.5.85, 2.5.89). It noted two generic topics that were not adequately covered: opportunities for
and obstacles to Maori engagement in economic development; and twentieth century Crown-
Maori political relations. It also noted that the definition of issues for inquiry and any up-front
Crown concessions might both narrow the topics requiring further research (2.5.89). In the
meantime, parties were invited to propose relevant research from adjacent inquiries for inclusion

in a reference bibliography being compiled by staff (2.5.88).

Responding to claimant submissions on research, in November 2011 the Tribunal indicated that it
would commission overview research on the two generic topics. In addition, it identified two
specific gaps that needed supplementary research: on translations of selected old land claims
and early Crown purchase deeds written in te reo Maori; and on selected land areas or blocks
subject to Native Land Court processes and/or alienation between 1865 and 1900. Research on
these would be commissioned either for the generic hearings or, if resources did not permit, for

the subsequent sub-regional hearings of local issues (2.5.103).

The interlocutory proceedings preparing the way for Stage 2 hearings led to the production during
the first half of 2012 of two rounds of claimant statements — respectively on generic (3.1.717,
3.1.717(a)) and local issues (3.1.733-738(a), 741-742, 745-746(a), 759, 761, 764-764(a)) — and
to two Crown statements of position and concessions (1.3.1, 1.3.2). The Crown’s concessions
focused mainly on general issues but included a few concessions on specific points. In July 2012,
the Tribunal released a draft statement of issues for Stage 2 generic hearings (1.4.1), which was

discussed at the judicial conference of 30 July 2012.
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Up to this point, issue definition and hearing planning had been concerned mainly with the
envisaged first round of regional hearings of generic issues. Also in July 2012, however, claimant
counsel submitted a joint proposal that generic and local issues be heard together and that a
combined statement of issues be produced (3.1.785). Their subsequent hearing plan, submitted
in September 2012, outlined an integrated process with 21 hearings organised in four rotations
around the sub-regions. They also requested the Tribunal to issue a comprehensive report on all
generic and local issues (3.1.797, 3.1.797(a)).

In broadly adopting the claimants’ proposal in November 2012, the Tribunal observed that [t]o
produce a comprehensive report the Tribunal requires comprehensive evidence'. It had noted at
the outset that research on local issues was incomplete. Some evidence bearing upon local
issues might come from detail in the overview reports, from local and claim specific research not
yet filed and especially from the claimants’ own evidence. The Tribunal nonetheless reaffirmed its
view that ‘at present there appears to be insufficient evidence to hear and report comprehensively
on local claim issues’. What further evidence was required would need to be assessed and then
prioritised into an achievable research programme in consultation with the parties. For these

purpose, a local issues research review was needed (2.5.132).

Responding, the Counsel Coordinating Committee and other counsel pointed out that a
considerable body of tangata whenua and some claimant technical evidence had not yet been
filed and was planned or in preparation. They proposed that counsel report back to the Tribunal
by 22 February 2013 on what local issues research was needed and that the parties be consulted
on the draft of the review (3.1.831, 3.1.835, 3.1.836). In December 2012 the Tribunal adopted this
proposal and set out a process for the review. It requested parties file any relevant research or
documents of which they were aware and to describe any research under way or planned so that
the review could be as fully informed as possible (2.5.144). Informed by proposals from counsel
and staff advice, the Tribunal also added to the record of inquiry a number of research reports on
individual claim records or on the records of completed neighbouring and other inquiries (2.5.144,
2.5.148).

In the meantime, and in response to the presiding officer’s direction of 2 August 2012 (2.5.127),
claimant counsel working through the Counsel Coordinating Committee produced a draft
combined statement of issues in September 2012, on which other claimant counsel and the
Crown submitted feedback in writing and at the subsequent judicial conference of 10 September
2012. The statement detailed a number of specific issues arising in Whangarei and Mahurangi
and indicated that any specific issues in other parts of the inquiry region were subsumed under
the generic issues (3.1.798(a)). The Tribunal’s final statement of issues, issued in December
2012, listed four sets of specific issues concerning the Port of Whangarei/Northport, the Marsden

Point refinery, the alienation of Hauturu and the sale of land granted for Hato Petera College. The
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rest of the statement of issues was presented in terms of generic issues organised under 14 main

topic headings (1.4.2).

Thus by December 2012 the process of defining the issues to be heard in Stage 2 had been
completed, setting a largely generic framework of issue topics to guide the inquiry and the local
issues research review. By late February 2013, research from individual claim records and other
inquiries had been filed on the Wai 1040 record, the Crown and a number of claimant counsel
had provided updates on research in progress and the latter had submitted proposals for

additional research on sub-regional and local issues.

Scope of the review

The Tribunal’s terms of reference make clear that the review is to consider local issues across the
region as a whole. It is to identify the ‘more important research gaps’ and ways of achieving
efficiencies in any research it recommends to address them. Its recommendations should be set

in the context of the Stage 2 hearing programme.

Responding to queries from claimant counsel, the Tribunal subsequently clarified the scope of the

review:

Out of scope are tangata whenua evidence, oral and traditional testimony and reports, and other
evidence the claimants intend to give to the Tribunal kanohi ki te kanohi. This includes written briefs

presenting such evidence. The focus of the review is on:

a) technical evidence presented by researchers and specialist witnesses, including those

commissioned by the claimants; and

b) printed documents, primary sources, data, maps and other evidential material compiled mainly

as document banks supporting research reports. (2.5.144)

The principal subject matter to be reviewed is therefore the body of technical evidence and
source documents filed on the record of inquiry, supplemented by the published literature and
printed documents. The presiding officer agreed with claimant counsel that ‘the review cannot
consider intended evidence that is not currently filed on the record of inquiry or in the public
domain’ (2.5.144). The review has nonetheless taken into account three categories of information

not on the record of inquiry:

o Descriptions by counsel of research in progress: Counsel have provided helpful details of
projects under way or planned. The working assumption is that the research will be
completed as outlined and filed in time for hearing. The proposals for additional research
arising from the review thus avoid duplicating the research as described by counsel.

e Document banks and copies of other source material: During the course of the review it

became apparent that several large collections of source documents had been compiled



under the auspices or in support of projects in the Crown Forestry Rental Trust's
Northland research programme, but had not been filed. Trust staff have assisted the
review by providing access to much of the material.

¢ Academic theses: A small number of MA theses have been identified whose subject

matter renders them clearly relevant to inquiry issues under review.

The review considers all proposals by the parties for additional research on local issues up to
February 2013 and beyond. It also includes local research needs identified earlier by the parties

and Tribunal staff where not previously addressed by the Tribunal.
Approach and methodology

The claims

Close to 400 claims are participating in the Te Paparahi o Te Raki inquiry. The claimants range
from individual Maori and whanau to hapu, groups of hapt and iwi. Members of many of the hapi
in the region are represented amongst the claimant groups. A number of the claims state that
they raise issues on behalf of larger groups, all Maori in the inquiry region, or Nga Puhi Nui Tonu.

Tangata whenua are thus widely connected to the inquiry and at multiple levels of engagement.

The combined length of all statements of claim, as amended, amounts to more than 6,000 pages.
The issues raised by the claims are articulated in many different ways and at widely varying levels
of specification, ranging from a brief naming of one or several headline issues to extensive
presentations of a wide range of issues and sub-issues. Most claims state grievances that fall
within the framework of major issues jointly presented by the claimants and synthesised in the

Tribunal statement of issues.

Where local grievances are indicated, some are listed without elaboration (e.g. the names of land
blocks, public works takings or wahi tapu) while others are more fully particularised as to Crown
policies and actions. The majority of local grievances relate to land, most commonly its titling,
alienation, sub-division, management and development. Other local issues include the protection
of wahi tapu, waterways, environmental management and pollution, the foreshore and seabed,
customary fishing, education, succession, and the treatment of returned servicemen. It is likely
that many claimants will particularise their local and specific claim issues in more detail as they

prepare and present their evidence.

The statement of issues as a framework

The maijority of claimants who presented statements of their local issues in early 2012 combined
in seven sub-regional groups. The statements are framed mainly in terms of the major topics

previously developed in the claimants’ joint statement of generic issues, with variations



concentrated in the sub-issue questions and the association of particular issues with hapd. With
the partial exception of Whangarei and Mahurangi, the circumstances of most of the local issues

identified are not particularised in full detail.

Given the number and diversity of claims and the lack of detailed particularisation around many of
the local issues questions, it seems appropriate to follow the example of the later claimant
combined and Tribunal statements of issues by considering local issues within the agreed generic
framework. Accordingly, the 14 top-level topics set out in the Tribunal statement of issues have
been adopted as the framework for the assessment of research sufficiency that forms the main
body of the review. The general headline and particular questions developed under each topic set
out the range of the issues to which, at the sub-regional and local level, the research assessment

applies.

Research and other evidential resources on the record of inquiry

This inquiry is unusual in that most of the technical research reports were commissioned and
completed before the inquiry commenced. The core of the research comprises the thematic
overview reports commissioned by the Crown Forestry Rental Trust (CFRT) under its Northland
research programme. These were designed to form an integrated body of technical research,
covering all major issues in the Te Paparahi o Te Raki region at a generic, region-wide level. The

overview reports were to be complemented by claimant oral and traditional history reports.
Supplementing this large body of technical research are four other categories of research:

¢ overlapping and thematically relevant reports from other completed Tribunal inquiries,
mainly in adjacent districts (Muriwhenua, Te Roroa, Kaipara);

e research undertaken on particular claims or claim issues, including Tribunal commissions;

¢ technical research that forms part of claimants’ evidence in this inquiry; and

e national reports on particular themes, issues or periods, whether produced for a particular

inquiry or as a contribution to Treaty scholarship.

The CFRT and supplementary research has all been filed on the record of inquiry. Together, they
constitute some 30,000 pages of expert technical evidence, one of the largest bodies of research
yet compiled for a Tribunal inquiry. It is expected to be augmented by research in progress that
has been notified by Crown and claimant counsel. There is also a substantial body of published
scholarly literature and academic theses relevant to the national dimensions of several of the
major issues in the inquiry, notably Crown-Maori political relations and the alienation of Maori

land, though coverage of regional and local dimensions of the inquiry region is limited.

The great majority of the research reports are backed by collections of supporting papers that

provide the sources on which they rely. In several cases, the collections constitute document
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banks which include all the contents of the selected archival files or file groups. The supporting
papers and documents banks together make up a very large collection of source material, in

total amounting to some 94,000 pages.

There are in addition several large document collections that for varying reasons have not been
filed on the record of inquiry but which contain information directly relevant to local claim issues.

They include:

¢ the document banks on NLC land block transactions and Crown purchasing associated
with Berghan'’s block history narratives;

e acatalogue and document bank of nineteenth century source material in te reo Maori;

¢ adocument bank of Native school files; and

o CFRT’s DVD-based mapping resource ‘Arcflax 1.0: Northland’, which also contains large

digital copy sets of historical maps, plans and Crown purchase deeds.

Together, the document banks amount to approximately 40,000 pages. Also significant are
the surviving minute books of the Native Land Court and the Papatupu Block Committees, which
for the period up to 1910 comprise some 17,000 pages and possibly 12-13,000 pages

respectively.

Methodology and standards of appraisal

Sufficiency of evidence on generic and local issues

As indicated above, the Tribunal’s terms of reference for this review require it to assess ‘the
sufficiency of evidence on local claim issues across the region as a whole’ (2.5.132). For the
purposes of the review, sufficiency is understood to mean that the evidence concerning a claim
grievance or issue provides at least the minimum level of relevant information, including on
context, required to enable the Tribunal to achieve a good understanding of the grievance or

issue in all its applicable aspects and to make findings in terms of Treaty principles.

Given the focus on local claim issues, the spatial dimensions of sufficiency are significant factors
in the methodology adopted for the review, in particular for distinguishing the generic from the
local. At the regional level, the Tribunal has previously indicated (2.5.94) that ‘a generic issue will

normally have one or more of the following characteristics:

a) ltis widely shared, in part or whole, amongst all or most claimant groups in the inquiry;
b) It arises across the whole inquiry region or in many parts of the region;
c) ltarises in a sub-region and raises questions of serious Treaty breach and prejudice that are held

to affect most claimant groups in the sub-region.

The sufficiency of evidence on a generic issue would normally be assessed in respect of the

region as a whole or of those parts of the region in which it arose. The available technical
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research would be expected to address the issue at the regional level, taking account of any
major exceptions or variations to the regional pattern. If sufficient, the research would enable the
Tribunal to report on the issue at the regional level and thus on claims that raise the issue in

generic or regional terms.

Local issues, by contrast, are not shared by all claimant groups. They therefore do not apply to
the entire inquiry area, although most relate to larger generic issues. A sufficiency of evidence on
generic issues would enable the Tribunal to report generally on local claims in respect of the
related generic issues and specifically to the extent that they are adequately covered by relevant
evidence in the research, such as selected examples and case studies. Thematic or overview
research may go beyond the threshold of generic issue sufficiency, at maximum also providing
adequate coverage of all related local issues. Appraising sufficiency on local issues therefore
takes account of all available research and other evidential material, whatever its ostensible

purpose.
A geographical framework for local issues

Local issues will usually be limited to one or several claims, or to clusters of claims that raise
multiple instances of the same issue within a certain area. However, larger hapt, multi-haptd and
iwi claims may detail particular local grievances, whether as examples of a wider issue or in their
own right. However articulated, the common feature is that the issues have a local character.
They will usually refer to relatively small areas, which may comprise types of terrain, areas of land
or water, land blocks or localities, and may be either contiguous or dispersed, for example wahi

tapu within a stated rohe.

In a few cases, certain specific claims may not be capable of local geographical definition. These
may include issues concerning the provision of a state service to a range of Maori communities or
grievances particular to the individual claimants. Specific grievances may be brought within the
ambit of local issues where they have a distinct local character or affect one or a small group of

claimants, rather than forming an undifferentiated component of a larger generic issue.

There is no inherent limit on the size of the area of claim interest within which local issues may
arise. At one end of the spectrum, a claim may be concerned with a single locality or land block.
At the other, a broad hap/iwi claim may have local grievances scattered across much of the
region. At this scale, local issues will usually be more efficiently researched on the basis of

commonalities at an integrated, regional level rather than individually case by case.

Although placing an upper limit on the geographical area within which local issues arise is
necessarily somewhat arbitrary, for the practical purposes of this review a loose framework of
sub-regions has been adopted where required. These comprise the original five districts of

Whangaroa, Hokianga, Bay of Islands, Whangarei, and Mahurangi and Gulf Islands, with
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Whangarei also distinguished between a coastal and an inland/Mangakahia zone (see the
illustrative map below). Of course many claimant, hapd, iwi and taiwhenua interests overlap and
the sub-regions are employed here purely as geographical categories of analysis. They are used
mainly to designate the largest scale on which a ‘local’ issue may arise and to provide a means of
grouping and comparing variations in the occurrence and historical experience of claim issues

across the inquiry region.

Approximate areas of sub-regions
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Articulating the scope of local issues

Unlike generic issues, the way in which local issues are articulated in statements of claim and
issues has a major bearing on how the sufficiency of evidence applicable to them is evaluated. In
a nutshell, a full and focused evaluation is not practicable unless at least the main elements of the
local grievance are described or, in the words of the Tribunal, ‘a concise outline of the key
supporting facts’ (2.5.94). Only a minority of the claims do so. A much larger number are
presented on behalf of individuals, whanau and hapl and either state or imply a local dimension
to at least some of their grievances. Many describe their traditional rohe or current area of claim
interest. Some of these go no further than to list generic grievances. Others list local instances,
such as land blocks, public works takings or wahi tapu, but under general issue descriptors rather
than with the circumstances set out. For the most part the claimant statements of local issues

similarly lack particularisation.

This absence of local particularisation should not be taken as a criticism of the formulation of
statements of claims and issues. In many cases, claimants and counsel may lack the necessary
evidential information, especially on historical matters. The present situation is the reverse of the
normal inquiry procedure, under which claims and issues are fully particularised after the
casebook research has been completed, in that the main body of technical research was

designed to address generic and not local issues.

In this regard, the Tribunal asked claimants ‘to particularise now to the extent that they consider
sufficient information is available’, but not ‘to particularise all their local issues at this time’ (2.5.94).
Some claimant counsel have signalled that they wish to reserve the opportunity to amend
statements of claim once relevant local research has been filed. Claimants are also devoting
considerable effort to conducting research of their own in preparation for the hearing of their
evidence. Many claims are, in other words, still developing, and not least as regards their local

issues.

This review has therefore adopted an issue-based approach. Its scope is defined by the
framework of topics and questions set for the Stage 2 hearings by the Tribunal’'s statement of
issues. It also takes into account the claimants’ statements of local issues. The approach adopted
assesses the sufficiency of evidence against the issue questions set out in the Tribunal statement

of issues, interpreted at a local level of evidential detail.

Any further research and documentation needed to address deficiencies and gaps identified in
the existing technical research are also specified in terms of issues rather than limited to specific

claim grievances as currently stated.
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Evidential sufficiency and Tribunal reporting

As the Tribunal has noted, to be able to report comprehensively on all the claims, as the
claimants have requested, it needs comprehensive evidence. It points out that ‘fully researching
every local claim would demand large resources over an extended period, and in consequence
would greatly lengthen the hearing programme’, jeopardising the expeditious progress that the
claimants say is important to them. A useful approach to achieving that objective, it indicates,
would be targeted local research, with claimants prioritising local issues to be heard and agreeing

on a selective local issues research programme (2.5.132).

It would be safe to say at the outset that on many of the local issues indicated or implied in
statements of claim and local issues, specific coverage in the existing research is absent or
incomplete. The number and range of local issues is, as discussed above, likely to multiply in any
case as claimants develop their claims for hearing. In these circumstances, the Tribunal's
preferred selective approach to further research on local issues would necessarily result in less
than complete evidential coverage of every last local issue and a consequential limitation on its
ability to produce a comprehensive report. The additional research would, in other words, enable

the Tribunal to report fully on prioritised local issues and partially on the others.

This review has, accordingly, been asked to take account of the context of the Stage 2 hearing
programme and to look at the more important research gaps and possible research efficiencies.
Rather than apply a test of evidential sufficiency separately to each and every local grievance,
which would be bound to generate a very lengthy and repetitive list of additional research
requirements, an issue-focused approach is adopted that seeks to address the shared priorities
of the parties and to identify targeted local research, where required, that is capable of being

implemented.

This approach draws on the extent to which evidence on a particular local issue can be relied
upon as more widely representative of other local instances elsewhere. The available evidence
on the local issue used as an exemplar must first provide the depth, coherence and context
required to constitute a sufficient body of information on that issue. It may then be possible to
establish its validity as an exemplar that assists in interpreting other less well documented local
cases. On the one hand, it may demonstrate analytical connections to the same issue at the sub-
regional or regional level. On the other, it may form part of a group of similar local issues that

illustrate common features in the wider area or sub-region.

The approach is also inclusive of all the evidence that can be brought to bear directly upon a
particular local issue. As well as any dedicated technical research, this may extend to relevant
factual evidence, examples and case studies in regional and sub-regional overview reports, to

sources reproduced in the voluminous supporting documents and documents banks, to
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information in oral and traditional history reports, to the results of claimant research, and to
claimant witness evidence drawn from personal knowledge and community memory. Ways of
enhancing access to the technical research and document banks are discussed in the concluding

chapter

Appraising the sufficiency of evidence on local issues thus employs a multi-track methodology.
Directly relevant research on a local issue, such as a dedicated case study or detail in an
overview report, can be assessed as such. Where research is wholly or partly lacking, other
evidential resources, such as source material in document banks, may suffice. If the directly
relevant research and documentation is partial, a combination of key local factual information,
valid exemplars, such as analogous case studies, and more general analysis at a sub-regional or
regional level may provide sufficient evidence for the local issue to be at least partly addressed.
Recommendations for additional research and documentation are also designed to enable priority
local issues to be targeted and case studies to be effective as representative exemplars. In
general, the threshold of sufficiency in the existing and recommended additional technical
evidence on local issues is that, together with other evidence, it assists the Tribunal to report fully

on those local claim issues given priority and partially on most local claim issues.
Breadth, depth and quality

It should be stressed that the interpretation of issues in the technical research is beyond the
scope of this review. Nor does it make any comment on research quality. These are matters for
the parties and the Tribunal to address in testing the evidence. The focus of the review is local
issue coverage. This refers, above all, to the breadth of the information contained in the research
and to whether it adequately covers all aspects of the issue and if not, whether any of those not

adequately covered are critical for an understanding of the issue as a whole.

Depth of treatment, the other side of the coin, is also significant. Depth is necessarily scaled to the
specificity and complexity of the issue: the more localised or intricate, the greater the level of
detail that may be required. A selective approach, taking into account all the evidential resources
and employing the multi-track method described above, has been adopted for assessing the

sufficiency of evidence on local issues in this review.

Structure and organisation of the review

The main body of the review is organised under the top-level topic headings of the Tribunal’s

statement of issues (1.4.2), which are:

1. Tino rangatiratanga, kawanatanga and autonomy: political engagement between Maori
and the Crown

2. 0Old land claims, scrip and surplus lands
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3. The Northern War, 1844-1846

4. Crown pre-emption and acquisition of Maori land, 1840-1865

5. The Native Land Court (NLC), 1865-1910

6. Maori land alienation, 1865-1910

7. Twentieth century alienation, retention, titling and administration of Maori land
8. Public works and other takings

9. Local government and rating

10. Ownership and management of the environmental, water and other non-land resources
11. Takutai Moana/Foreshore and Seabed

12. Economic development and capability

13. Socio-economic issues

14. Te reo Maori, wahi tapu, taonga and tikanga
Under each topic, the discussion is presented in eight standard sections:

1. A brief introduction to the main themes.

2. Anindication of the Crown’s stated position and the extent of any Crown concessions.

A synthesis of the range of issues remaining, based on the headline and particular
questions given in the Tribunal statement of issues. The issues are assessed at both the
regional and the sub-regional and local levels, together with a description of the
geographical extent within the inquiry region.

4. Alisting of the principal research reports, publications and other evidential resources, and
summaries of notifications of Crown and claimant research in preparation or planned.

5. Areview of the research and other evidential resources, first providing a regional
summary, then appraising issue coverage of the topic at the sub-regional and local levels
and describing the geographical pattern of local issue coverage.

6. Proposals for additional local issues research that fall under the topic, summarising each
indication of evidential gaps and proposal for additional research, together with a
comment.

7. A general conclusion on the sufficiency of the research coverage of sub-regional and
local issues for the topic.

8. Recommendations on additional local issues research and other steps to strengthen the

evidential casebook.

Following the topic sections, a concluding chapter draws together the appraisal of research
sufficiency and the recommended action. The recommendations are summarised in an end

table together with suggestions as to how they might be taken forward.

XViii



Topic 1: Tino rangatiratanga, kawanatanga and autonomy: political

engagement between Maori and the Crown

1.1 Introduction

Following the signing of Te Tiriti o Waitangi/the Treaty of Waitangi in 1840, the relationship
between Te Raki Maori and the Crown underwent major changes, reflecting in part new
political and economic circumstances and in part diverging expectations of what it required
of both parties. By the mid-1840s peoples of the region became caught up in the Northern
War (see topic 2). From the mid-nineteenth to the early twentieth century Te Raki Maori
engagement with the Crown was dominated by the experience of rapid land alienation, of the
extension of kawanatanga, access to democratic institutions, and responses to Maori
regional and local political initiatives such as Kotahitanga, protests against the dog tax, and
the Ratana movement. In the twentieth century the political relationship was focused on such
issues as state economic and administrative control of remaining Maori land, war service
and post-war rehabilitation, interacting with an expanding welfare state and local
government, the resource management regime, and developing Treaty-based modes of

engagement.

1.2 The Crown’s position and concessions

The Crown has not made any specific concessions on this issue. On the assumption of
supreme authority, ‘the Crown’s response... is that it did not take more sovereignty than was
envisaged through Te Tiriti/the Treaty’:
There is then a real issue in terms of how the new authority of the Governor was applied
practically to Maori. The Crown considers that there ought to be a particular focus on the

manner in which Crown sovereignty was effectively applied within this inquiry district. (1.3.2,
pp 32, 33)

1.3 Issues for inquiry

1.3.1 Regional

The Crown-Maori political engagement topic is summarised in the Statement of Issues into

the following headline questions:

¢ To what extent did the Crown recognise and provide for the exercise of tino
rangatiratanga through institutions and entities, practices and policies, established or

supported by Crown or Maori within the inquiry region?



¢ How did the practical application of kawanatanga in the Te Raki inquiry region impact

upon tino rangatiratanga? What was the reaction of Te Raki Maori?

The Statement of Issues articulates a wide range of particular questions on this topic,
reaching from the signing of Te Tiriti/the Treaty to recent times. These start by dealing with
Maori and Crown understandings of Te Tiriti/the Treaty after its signing; Maori expectations
of the Crown; constitutional development; and the imposition of kawanatanga and its impact
on rangatiratanga. They continue into Maori opposition and protest and Crown responses;
Maori political representation; the impact of land titling, takings and purchasing on the
exercise of traditional leadership and on connections with their whenua and tikanga; and
provision for rangatiratanga in governmental interactions and consultation. They include
Maori military service abroad and the treatment of returning servicemen. Finally, they refer to
the impact of common law and the legal system on tikanga and the exercise of

rangatiratanga.

1.3.2 Sub-regional and local

The relationship between rangatiratanga and kawanatanga applies across the region, and to
both nineteenth and twentieth century history. It acquires sharp focus in local conflicts, such
as at Waima in 1898 and at Tautoro in 1903 (A12, pp 1375-94, 1434-40). It features in local
Maori engagement in many of the major political movements from the emergence of the
kingitanga of the mid-nineteenth century to the protest against foreshore and seabed
legislation in the early 2000s. It also finds expression in predominantly regional and local

responses, such as resistance to the dog tax.

1.3.3 Geographical extent of regional and local issues

This topic applies to all Maori across the entire region. In the Mahurangi-Gulf Island sub-region,
however, wholesale alienation before 1865 left few intact Maori communities outside Pakiri and
Hauturu, which became bastions of rangatiratanga. Elsewhere, the local focus of Maori
community organisation moved from a predominantly rural environment on surviving Maori-

owned land towards a more diversified urban and rural network after the mid-twentieth century.
1.4 Research, publications and other evidential resources

1.4.1 National reports and publications

Treaty of Waitangi Research Unit, Papers in the Rangatiratanga Series, (Victoria University of
Wellington, 2003-2008), in particular TOWRU RS2, RS3, RS4, RS5, RS6, RS15

Don Loveridge, Maori Councils and Maori Land Boards: A Historical Overview, 1900 to 1952,
Rangahaua Whanui National Theme K, (Waitangi Tribunal, 1996) (E29)
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Claudia Orange, The Treaty of Waitangi, (Bridget Williams Books, 1987)

Vincent O’Malley, Agents of Autonomy: Maori Committees in the Nineteenth Century, (Huia,
1998)

Don Loveridge, ‘The Development and Introduction of Institutions for the Governance of Maori,
1852-1865’ (E38)

Vincent O’Malley, Runanga and Komiti: Maori Institutions of Self-Government in the Nineteenth

Century, (PhD thesis, Victoria University of Wellington, 2004) (E31)

1.4.2 Regional reports and documents

David Armstrong & Evald Subasic, ‘Northern Land and Politics: 1860-1910’ (A12)

Bruce Stirling, ‘Eating Away at the Land, Eating Away at the People: Local Government, Rates,
and Maori in Northland’ (A15)

Don Loveridge, “The Knot of a Thousand Difficulties”: Britain and New Zealand, 1769-1840’
(A18)

Vincent O’Malley & John Hutton, “The Nature and Extent of Contact and Adaptation in Northland,
c 1769-1840' (A11)

Vincent O’Malley, ‘Northland Crown Purchases, 1840-1865’ (AG)

Terry Hearn, ‘Social and Economic Change in Northland, ¢.1900-c.1945’ (A3)
Tony Walzl, “Twentieth Century Overview Part I, 1935-2006’ (A38)

Merata Kawharu, ‘Te Tiriti and Its Northern Context’ (A20)

Jane McRae, Participation: Native Committees (1883) and Papatupu Block Committees (1900) in
Tai Tokerau, (MA thesis, University of Auckland, 1981)

Manuka Henare, The Changing Images of Nineteenth Century Maori Society: From Tribes to
Nation, (PhD thesis, Victoria University of Wellington, 2003) (A16)

Manuka Henare, Hazel Petrie & Adrienne Puckey, “He Whenua Rangatira”: Northern Tribal

Landscape Overview’ (A37)

Jane McRae comp, ‘Catalogue of Maori Language Documents’ and associated documents (5
vols), (CFRT, 2005)

Crown Forestry Rental Trust, ‘Te Paparahi o Te Raki Overview Map Book, Part 2’ (E59)

Crown counsel, ‘Overview Maps’ (1.3.1(a))



1.4.3 Sub-regional and local reports and documents

Grant Phillipson, ‘Bay of Islands Maori and the Crown, 1793-1853’ (A1)

Peter McBurney, ‘Traditional History Overview of the Mahurangi and Gulf Islands Districts’ (A36)

1.4.4 Research under way, to be undertaken, or completed but not filed

Claimant counsel have indicated that a number of specific claimant research projects are under
way or planned, several of which cover multiple topics. Where these include traditional history
and Crown-Maori relationships, they are given a single entry below rather than replicated under

all the applicable topic headings.
History of Waitangi lands and people (3.1.889)

Linda Thornton (for Wai 2244) indicates that the Pouerua ki Waitangi claimants have
commissioned Bruce Stirling to examine Busby’s Waitangi claims and the history of lands and
people at Waitangi, focusing on the Waitangi National Trust lands and the Waitangi Endowment
Forest and on how these lands came to their current ownership. His report was expected to be

ready for filing in late 2013.
Pouerua ki Waitangi claimants — local claim issues (3.1.903)

Paranihia Walker and Nathan Milner (for Wai 1665) indicate that Dr Merata Kawharu is preparing
a brief of evidence on local claim issues, including old land claims and early Crown-Maori
relations, for the Ngati Rahiri, Ngati Kawa and other Pouerua ki Waitangi claimants, particularly in
the Bay of Islands. Dr Kawharu'’s brief is expected to be filed before the Waitangi hearing week,

which is currently scheduled for 2015.
Te Uri o Makinui in Mahurangi — traditional history (3.1.901)

Linda Thornton (for Wai 2181) indicates that the claimants are undertaking research on the
traditional history and claims of Te Uri o Makinui in Mahurangi, in particular Maraeariki and

Ngawhetu. The report is expected to be ready for filing by November 2013.
Mahurangi claimant report (3.1.902)

Stephen Potter (for Wai 121, 654, 1129, 1450, 1870 and 1896) indicates that several Ngapuhi
claimants in Mahurangi wish to prepare their own written evidence on Crown actions, including
archaeological findings and korero tuku iho. The claimants expect to have their research ready for

filing by January 2014.
Tino rangatiratanga, kawanatanga and autonomy (3.1.860, 3.1.896)

At the regional level, the Crown has commissioned Dr Don Loveridge to prepare a general

research report on issue 1 (tino rangatiratanga, kawanatanga and autonomy: political



engagement between Maori and the Crown) of the Tribunal’'s Statement of Issues, focusing on

questions d-h, t and y. The report is likely to be filed in December 2013.
Crown-Ma&ori political engagement in the twentieth century (2.5.89, 2.5.103, 2.3.4, 2.3.8, 2.3.10)

The Tribunal has previously identified a significant research gap in respect of Crown-Maori
political engagement in the twentieth century, focusing on the period from around 1910 to the
1970s. The Tribunal subsequently commissioned a research report, but the commission was
unable to proceed. The Tribunal has now recommissioned the research with a focus on both the

sub-regional and regional dimensions.
Nineteenth century primary documents in te reo Maori

Dr Jane McRae compiled and catalogued a selection of nineteenth century primary documents
written in te reo Maori, which the Crown Forestry Rental Trust (CFRT) commissioned to assist its
programme of thematic overview research projects. Her compilation comprises a five-volume
collection of selected archival documents together with an introductory catalogue providing brief
summaries in English of the contents of the documents. It is utilised in at least one of CFRT’s

overview reports but has not itself been filed.
Maoiri political participation in the late nineteenth and early twentieth centuries

Dr McRae’s masters thesis on modes of Maori political participation in Northland in the late
nineteenth and early twentieth centuries has information relevant to the inquiry, including on the

papatupu block committees that operated in the first decade of the twentieth century.
1.5 Issue coverage in the research

1.5.1 Regional

Political engagement between Maori and the Crown features as a main or associated theme in a
number of the research reports on the record of inquiry, as well as in the published historical
literature. The pre-1840 background in political relations and leadership is covered in depth by
Phillipson for the Bay of Islands (A1, chapters 3, 5 & 6), O’'Malley & Hutton for the region as a
whole (A11, chapters 3, 6 & 7), Loveridge (A18), Henare, Petrie & Puckey (A37, chapters 5 & 6)
and Kawharu (A20, chapters 2 & 3), as well as in Henare’s thesis (A16, chapter 3) and in
claimant traditional history reports such as McBurney on Mahurangi and the Gulf Islands (A36).
There is also much detailed information in the large academic literature on pre-1840 international
contact and on the antecedents and signing of Te Tiriti/the Treaty (e.g. Salmond 1997, Orange
1987, O'Malley 2012).

Several of the main studies provide post-1840 coverage. Kawharu (A20) deals with Maori and

Crown relations in the nineteenth and early twentieth centuries without much local material.
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Henare, Petrie & Puckey (A37, chapter 7) provide a culturally informed analysis of the dynamics
of Crown-Maori engagement during the nineteenth and twentieth centuries. There is substantial
detail on Te Raki in the 1840s in the published historical accounts (eg. Orange 1987) before their
focus widens to the national stage with a consequent loss of focus on the north. O’ Malley (A6,
chapters 3 & 4) gives a regional overview of the quarter century to 1865 and Loveridge’s national
report (E38) on the development of institutions of kawanatanga provides context for the 1850s
and early 1860s. His research report on Crown-Maori political relations in the region,
commissioned by the Crown, can be expected to provide considerable further depth of coverage

on the nineteenth century when filed.

For the later nineteenth century up to 1910, Armstrong & Subasic’s overview report (A12)
provides detailed coverage of the political interactions between Maori and the Crown. It
canvasses the wide range of issues and events that arose in this period, including the
Kohimarama Conference and later the Orakei and Waitangi parliaments and the Kotahitanga
movement; Grey’s runanga system and the later unofficial runanga and committees; Northland
Maori representation in Parliament; the Dog Registration Act and the subsequent Dog Tax War;
and in addition, the Native Land Court, the Maori Councils and the Papatupu Committees. The
authors draw extensively on the many petitions to parliament from Maori, especially on political
and land issues. O’'Malley’s thesis (E31) and monograph (2004) engage with the national history

of Maori political initiatives and institutions.

Stirling’s local government report (A15, especially chapters 2 & 4) provides extensive discussion
of the legislative framework and context affecting Maori rights of representation in local
government. The twentieth century Maori councils are the subject of national studies by Lange
(2004), Gilling (2004) and Loveridge (1996).

The two twentieth century overview reports by Hearn (A3) and Walzl (A38) document the
evolution of national policy on land, military service and the social sectors and its application in
the Te Raki context. However, as the Tribunal has previously noted (2.5.103) dedicated overview
research on Crown-Maori engagement after 1910 is lacking and there is insufficient information at

a regional level.

1.5.2 Sub-regional and local

The research reports and published historical literature provide in-depth coverage of the pre-
Treaty period, the signing of the Treaty and the aftermath in the 1840s. For the second half of the
nineteenth century, Henare, Petrie & Puckey’s tribal landscape overview report (A37) contains
useful local examples and presents a number of concrete local engagements between Crown
and Maori, for example, the 1874 Taheke dispute involving Hone Mohi Tawhai and Governor

James Fergusson. Armstrong & Subasic (A12) provide extensive detail on the political



movements and interactions that they cover. Although organised on the regional level, both this
report and O’Malley (A6) give wide-ranging information on interactions over land issues and

Crown land purchasing.

The overview nature of these reports imposes some limitations, in particular in following through
case examples in sufficient depth to provide rounded local histories. Few overview reports use
the rich nineteenth century te reo Maori sources Jane McRae has collected, which are particularly
relevant to the study of rangatiratanga. Local coverage in the overview reports is likely to be
enhanced by the various claimant reports under way. There is also relevant detail in academic
work such as McRae’s MA thesis, which discusses aspects of Maori efforts in Te Raki in the
1880s and 1900s to exercise local autonomy over the titling and management of land remaining
in Maori ownership. On the twentieth century, the research commissioned by the Tribunal is

expected to generate sub-regional as well as regional information.

1.5.3 Geographical coverage

Although the Bay of Islands attracts the most attention in the research and the historical literature,
especially up to the mid-nineteenth century, there is sufficient detail from across the region to

provide a fairly well balanced coverage of local rangatiratanga-kawanatanga issues.

1.6 Proposals and suggestions for further research

The Tribunal has recommissioned the research on Crown-Maori political engagement in the
twentieth century, as noted above. No proposals for further research on this topic were received

from the parties other than the projects under way.

1.6.1 The role of Native Land Court Judge Acheson between the wars

Tribunal staff have proposed that the practice and decisions of Judge Acheson in his official
capacity between 1919 and 1944 be examined in terms of Crown and Maori understandings and

expectations of a Treaty-based relationship.

Comment:

Judge Acheson’s attempts to afford judicial recognition of Treaty-based rangatiratanga in the
interwar period are relevant to the Crown-Ma&ori political relationship across the Te Raki region.
On this and on the topics stated in the political engagement commission, the research is likely to

generate information relevant to local cases.

1.7 Conclusion

Research coverage of Crown-Maori political engagement is extensive for the nineteenth century
and up to 1910. Although largely configured at a regional level, it provides a wealth of sub-

regional and local information, which would be enhanced by additional Maori language source
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material from the late nineteenth and early twentieth centuries and by the research recommended
under topics 5 to 7 on sub-regional and local land issues. Twentieth century coverage is rather
thinner and tends to focus on national and regional dimensions. This will be addressed in part by
the recommissioning of the research on selected aspects of Crown-Maori political engagement
between 1910 and the 1970s. It is expected that claimants will wish to present substantial

evidence of their own on this period, as well as the later twentieth century.

Taken together, the scholarly literature, the research commissioned on twentieth century Crown
Maori political engagement, the additional source documents and academic theses, the claimant
research under way and claimant witness testimony should provide sufficient information on this

topic.

1.8 Recommendations

The Tribunal’s recommissioned research on Crown-Maori political engagement in the twentieth
century includes the staff recommendation that the judicial practice and decisions of Native Land
Court Judge Frank Acheson in his official capacity between 1919 and 1944 be added to assist in
elucidating Crown and Maori understandings and expectations of a Treaty-based relationship and

obligations.
It is further recommended:
a) that Dr McRae’s MA thesis be filed;

b) that Dr McRae’s catalogue of Maori language sources be filed on the record of inquiry
together with her document bank of selected te reo Maori source documents,
supplemented with consecutive pagination and indexing of the document contents

(relevant also to topics 2-6).



Topic 2: Old land claims, scrip and surplus lands

2.1 Introduction

In the years leading up to the signing of Te Tiriti/the Treaty in 1840, Maori and Pakeha
entered into a number of land transactions, many of them in the Bay of Islands, Hokianga
and Whangaroa. As part of the discussions between Crown representatives and Maori at the
time of the signing, the Crown undertook to investigate their validity. In the early 1840s it
appointed a Land Claims Commission, which concluded in 1844. Because many of these old
land claims (OLCs) remained unsettled, a second Land Claims Commission was
subsequently created and operated from 1856 to 1863 in an effort to resolve them. In
dealing with OLCs the Crown created new categories of claimed land, in particular scrip and
surplus lands, that was returned neither to claimants nor to Maori but presumed to be in
Crown ownership. Confusion, protests and disputes persisted up to the mid-twentieth

century.

According to Crown data approximately 12 per cent of all Maori land in the region was

alienated as a result of the Crown’s decisions and actions on pre-Treaty land transactions.

2.2 The Crown’s position and concessions
The Crown has made general concessions on surplus lands:

The Crown concedes that it took Maori ‘surplus lands’ in the Bay of Islands, Hokianga,
Whangarei, Mahurangi, and Gulf Islands districts that were claimed by settlers as a result of
pre-Treaty transactions, rather than returning these lands to Maori, and this has long been a
source of grievance in the region. The Crown concedes that its policy of taking surplus land
from pre-Treaty purchases breached the Treaty of Waitangi and its principles when it failed to
require proper surveys and to require an assessment of the adequacy of lands that Maori
held. This resulted in some hapu losing vital kainga and cultivation areas. The Crown also
concedes that this failure was compounded by flaws in the way the Crown implemented the
policy, including failing to investigate transactions for which ‘scrip’ was given, and in some
cases taking decades to settle title or assert its own claim to these lands, in further breach of

Te Tiriti o Waitangi/the Treaty of Waitangi and its principles. (1.3.2, pp 1-2)



2.3 Issues for inquiry

2.3.1 Regional

On OLCs, scrip and surplus lands the Statement of Issues summarises the topic into three

broad questions as follows:

¢ Did the land claims inquiry process and titling system adequately recognise customary
interests? What was the impact of the Crown grants, surplus land and native reserves
arising for Te Raki Maori? What was the role of this process, if any, in facilitating the
alienation of the Maori land?

e To what extent, if any, did the Crown intend to and/or actually derive benefit from the old
land claims process?

¢ To what extent did the old land claims processes and systems impact upon Te Raki
whanau and hapd, on their traditional connections to their whenua, their tikanga, wairua,

whakapapa, and on their ways of life in general?

Particular questions concern first the nature and circumstances of the pre-Treaty
transactions, then the adequacy of the mode of inquiry instituted by the Crown, the mandate
of the land claims commissions, their operation and procedural fairness, the access allowed
to Maori, the adequacy of their recommendations and the resulting actions of the Crown.
Further questions apply to the Crown’s acquisition of scrip and surplus lands, including the
legality of its actions, and to its response to Maori protest. The resolution of prolonged title
complications and the adequacy of later government inquiries are also within the scope of

the topic.

2.3.2 Sub-regional and local

The pre-Treaty land transactions and the hundreds of OLCs to which they gave rise had
specific and local contexts. However, most were brought under the same or similar Crown

processes of inquiry and title determination.

2.3.3 Geographical extent of regional and local issues

Most OLCs were concentrated around the coastal zones of the Bay of Islands, Hokianga and
Whangaroa. The pre-Treaty transactions were part of a wider pattern of engagement
between Te Raki Maori and incoming Pakeha, especially traders and missionaries. These
economic and political connections give the resolution of OLCs both a regional and a local

character.
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2.4 Research, publications and other evidential resources

2.4.1 National reports and publications

Alan Ward, National Overview, vol 2, Rangahaua Whanui Series, (Waitangi Tribunal, 1997)

Duncan Moore, Barry Rigby & Matthew Russell, Old Land Claims, Rangahaua Whanui National
Theme A, (Waitangi Tribunal, 1997) (H1)

2.4.2 Regional reports and documents

Waitangi Tribunal, Muriwhenua Land Report, (GP Publications, 1997)

Bruce Stirling with Richard Towers, “Not with the Sword but with the Pen”: TheTaking of the
Northland Old Land Claims’ (A9)

Rosemary Daamen, Paul Hamer and Barry Rigby, Auckland, Rangahaua Whanui Series, district
report 1 (part 1), (Waitangi Tribunal, 1996) (H2)

Paula Berghan, ‘Northland Block Research Narratives’, vol 2, Old Land Claims (A39(a)) and
document bank (A39(m))

Manuka Henare, Hazel Petrie & Adrienne Puckey, “He Whenua Rangatira”: Northern Tribal

Landscape Overview’ (A37)

Jane McRae comp, ‘Catalogue of Maori Language Documents’ and associated documents (5
vols) (CFRT, 2005)

Rose Daamen, Paul Hamer & Barry Rigby, Auckland, Rangahaua Whanui District 1, (Waitangi
Tribunal, 1996) (H2)

Fergus Sinclair, ‘Issues Arising from Pre-Treaty Land Transactions’ (E16)
CFRT, ‘Te Paparahi o Te Raki Overview Map Book, Part 2’ (E59)

CFRT, ‘Te Aho Claims Alliance Mapbook’ (D16)

Crown counsel, ‘Overview Maps’ (1.3.1(a))

Crown counsel, ‘Tabulated Data Regarding Old Claims and Pre-Emption Waivers’ (1.3.2(a))

2.4.3 Sub-regional and local reports and documents

Grant Phillipson, ‘Bay of Islands Maori and the Crown, 1793-1853’ (A1)
Barry Rigby, ‘The Crown, Maori and Mahurangi, 1840-1881' (E18)

Philippa Wyatt, The Old Land Claims and the Concept of Sale: a Case Study, (MA thesis,
University of Auckland, 1991) (E15)
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Rowan Tautari, Attachment and Belonging: Nineteenth Century Whananaki, (MA thesis, Massey
University, 2009)

2.4 4 Research under way, to be undertaken, or completed but not filed

Pouerua ki Waitangi claimants — local claim issues

For the research being undertaken by Bruce Stirling for the Pouerua ki Waitangi claimants (Wai
2244) and by Merata Kawharu for the Wai 53/1665 claimants, see under Topic 1.

Old land claims

Dr Barry Rigby prepared a brief of evidence based on his earlier Tribunal-commissioned research
on OLCs for the two Rangahaua Whanui reports listed above, and gave evidence in hearing
week 4 (Stage 2) in September 2013.

2.5 Issue coverage in the research

2.5.1 Regional

The principal research on the record of inquiry is the thematic regional overview report by Stirling
& Towers (A9). This very full report contains a vast amount of detail and interpretation and covers
all OLCs across the region. Volume 1 seeks to provide a historical overview or chronology of the
key events ranging from pre-Treaty land transactions, through the OLC process (1840-1863) and
the subsequent surplus lands inquiries carried through to 1947. This report is complemented by
earlier research by Sinclair (E16) and by Rigby in Daamen, Hamer & Rigby (H2, chapter 3) and
Moore, Rigby & Russell (H1, chapter 2). Phillipson’s study (A1), while focused in the Bay of
Islands, analyses issues arising from the OLCs and traverses much original material as well as

the secondary literature.

2.5.2 Sub-regional and local

Stirling & Towers (A9) give full coverage of the sub-regional extent of OLCs, with details of
hundreds of OLCs. They enhance their local coverage with approximately twelve claim
studies in Volume 2, which includes Hokianga scrip claims, Shepherd and Wesleyan
Whangaroa claims, Busby’s Waitangi and Whangarei claims, the Williams and Kemp Bay of
Islands claims, and the Carruth and Mair Whangarei claims. Phillipson (A1) analyses a careful
selection of Bay of Islands OLCs. Earlier research by Russell in Moore, Rigby & Russell (H1,
chapters 3-6 & appendix) provides four case studies and a tabulation of OLC data; OLCs are also
addressed in Rigby’s study of Mahurangi (E18, chapter 4). Tautari (2009) provides a case study
of Salmon’s claim to Whananaki, on the coast north of Whangarei. Stirling and Kawharu’s

claimant research reports are expected to add local OLC case studies when filed.
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Volume 2 of Berghan'’s block history narratives (A39(a)) briefly summarises the details of most of
the identified OLCs and their subsequent treatment. The 27 volumes of archival supporting
documents have recently been filed (A39(m)). The author notes various necessary limitations of
the methodology adopted for compiling the narratives as descriptive summaries, including
unreconciled inconsistencies, a minority of claims not written up and some excluded file content
(A39, pp 5-7; A39(a), pp xxii-xxiv). As noted by Crown counsel (3.1.783, 3.2.242), the Crown’s
comparative table of OLC data (1.3.2(a)), because based mainly on the narratives and the then
available research reports, supplemented by additional mapping, is a work in progress rather than
a definitive final result.

2.5.3 Geographical coverage

Of 1,049 OLC:s filed with the land claims commission, just over half (551) related to the Te Raki
region. Of these claims, Stirling & Towers (A9) locate around 350 in the Bay of Islands, 121 in
Hokianga, 40 in Whangaroa, 21 in Whangarei, and 13 in Mahurangi and Gulf Islands. The
research and document banks give comprehensive local details of OLCs. The geographical

spread of OLCs is indicated by the map below.

zl\:}i Knights |5
G

he Pinnacles
Sugarloaf Rock

i} Hen and ‘Chickens |s

aRoRge 1
Mokohggau s
233 Z‘

2.6 Proposals and suggestions for further research

2.6.1 Translation of claimant-nominated OLC deeds into English (3.1.899, 916, 937)

Linda Thornton and Bryce Lyall (for Wai 1666, 2010 and 2149) and Darrell Naden (for Wai 824,
1886, 1957, 1968, 2000, 2005, 2021, 2061 and 2063) are uncertain whether translations into
English of all relevant OLC deeds exist in the historical record. Ms Thornton and Mr Lyall propose

that claimants nominate OLC deeds for translation.
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Comment:

In its memorandum-directions of 14 November 2011 (2.5.103) the Tribunal identified a specific
research gap to be addressed by ‘translations of selected Old Land Claims...written in te reo
Maori’. A large document bank of OLC archival papers has now been filed as supporting papers
to Paula Berghan'’s ‘Block research narratives’ ( A39(m)). They contain the text of the deeds in te
reo Maori, most with an English translation, and are page indexed and ordered by OLC reference
number for ease of reference. Jane McRae’s Maori language documents, also filed subsequently,
include most of the original James Kemp and Busby deeds in both Maori and English. CFRT’s
regional map book (E59) and the Crown’s maps (1.3.1(a)) provide the approximate locations of all
identified OLCs.

2.6.2 Validation review of OLC, scrip and surplus land data (1.3.2, 1.3.2(a), 3.1.783, 3.2.171,
3.2.242)

Crown counsel considers that despite the best efforts of the officials who compiled the reference
spreadsheet of OLC data supplied with its ‘Statement of Position and Concessions’, it is likely to
contain some inaccuracies and gaps. Moana Tuwhare (coordinating counsel) and Tribunal staff
have proposed that a data validation and gap-filling review be undertaken. Recently, Crown
counsel has supported a call ‘for evidence to be commissioned that seeks to produce the most
accurate figures on which all parties and the Tribunal could rely’. It has also offered to assist any

commissionee by explaining in greater detail how the Crown databases were produced (3.2.242).

Comment:

The principal research evidence on OLC issues (A9, H1, H2) was examined in hearing week 4. In
their brief of evidence, Stirling and Towers endorsed the need for further research to correct OLC
data errors (A9(c)). The Crown describes the OLC tabulation and the companion tables of pre-
emption waiver transactions, pre-1865 Crown purchases, and post-1865 NLC land titling and
alienation as being subject to any limitations and gaps in the block narratives, the research

reports and the printed official sources (3.1.783).

Given the significance of the land transaction data for analysis at both regional and local levels,
further research is needed to validate the existing data across all periods and mechanisms of
Maori land titling and alienation from the early 1840s to the end of large-scale land purchasing in
the late 1920s. The research should address, to the extent possible, the inaccuracies and gaps
found. Its purposes might best be achieved, as Crown counsel suggests, through a Tribunal

commission, in consultation with the parties.
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2.7 Conclusion

The research available on the record of inquiry is extensive and has much local detail across all
the affected sub-regions. In addition, the recently filed Old Land Claims Commission records,
which are arranged and indexed in OLC claim order, provide direct access to the pre-1840 deeds
and the proceedings of the Commission. Apart from the validation of the Crown’s OLC data
tables, the evidential base is sufficient for most local issues to be addressed and for the purposes
of Stage 2 of the inquiry. Additional claimant research and evidence on specific local issues, such
as Bruce Stirling’s and Merata Kawharu’'s OLC case studies, would enhance the resources

available.

2.8 Recommendations

It is recommended:

a) that a validation review of the Crown'’s tabulated data on OLCs be commissioned to
address any inaccuracies and fill any gaps found, to the extent practicable and in

consultation with the parties;

b) that Rowan Tautari’s MA thesis on Whananaki be filed.
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Topic 3: The Northern War, 1844-1846

3.1 Introduction

Within five years of the signing of Te Tiriti/the Treaty, political relations between Te Raki
Maori and the Crown had deteriorated to the point of military conflict. The focus of the
Northern War (1844-1846) was the Bay of Islands, but it had wider impacts on political

relations between Maori rangatira and the Crown across the region.

3.2 The Crown’s position and concessions
The Crown has made one general concession. On the prolongation of the Northern War:

The Crown concedes that making a cession of land a condition for peace in July 1845
breached Te Tiriti 0 Waitangi/the Treaty of Waitangi and its principles. As a result the war

continued to the prejudice of those affected by it. (1.3.2, p 2)

The Crown has made a specific concession concerning the confiscation of Pomare’s land

interests:

The Crown concedes that the effective confiscation of Pomare’s land interests at Wahapu in

1845 breached Te Tiriti o0 Waitangi/the Treaty of Waitangi and its principles. (1.3.2, p 3)
3.3 Issues for inquiry

3.3.1 Regional

The military conflict known as the Northern War is summarised in the Statement of Issues

into two main questions:

o To what extent was the Crown responsible for the Northern War?

¢ How did this war affect Maori, including their relationships with the Crown?

The Statement of Issues raises particular questions on the specific causes and wider origins
of the war, respective Crown and Maori perceptions and motivations, the appropriateness of
the Crown’s use of force, the Crown’s treatment of Maori who did and did not participate,

efforts at negotiation and peaceful resolution, and the immediate and longer-term impacts of

the war on Crown-Maori relations.

3.3.2 Sub-regional and local

The war had particular local impacts, such as land confiscation, on which the Crown has
made a concession in respect of Pomare. There were differential repercussions in terms of

intra-iwi/hapa relations and the Crown’s designation of some Maori as rebels.
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3.3.3 Geographical extent of regional and local issues

The military conflict was concentrated in the Bay of Islands and its hinterland, but a naval
blockade extended to Whangaroa and Whangarei during 1845. The interactions, impacts

and consequences extended throughout the region.
3.4 Research, publications and other evidential resources

3.4.1 Regional reports and documents

Ralph Johnson, ‘The Northern War 1844-1846’ (A5)

Manuka Henare, Hazel Petrie & Adrienne Puckey, “He Whenua Rangatira”: Northern Tribal

Landscape Overview’ (A37)
Vincent O’Malley, ‘Northland Crown Purchases, 1840-1865’ (A6)
Merata Kawharu, ‘Te Tiriti and Its Northern Context’ (A20)

CFRT, ‘Te Paparahi o Te Raki Overview Map Book, Part 2’ (E59)

3.4.2 Sub-regional and local reports and documents
Grant Phillipson, ‘Bay of Islands Maori and the Crown, 1793-1853’ (A1)

Helen McCracken, Pumuka: The Biography and Archaeology of Pumuka, a Te Roroa Chief in the
Bay of Islands, c1740-1845, (MA thesis, University of Auckland, 1994)

3.4.3 Research under way, to be undertaken, or completed but not filed

Claimant evidence

Ngati Manu and Te Kapotai presented graphic evidence on the March-May 1845 destruction of
Kororareka, Otuihu and Waikare at the May 2013 hearing (Stage 2, week 2). The presentation of

similar hapi evidence on the Northern War at subsequent hearings would further enhance the

available technical evidence.
Northern War — Pumuka (3.1.898)

Joshua Hitchcock (for Wai 1516) indicates that Helen McCracken’s 1994 MA thesis on Pumuka,
a rangatira who died in action at Kororareka on 11 March 1845, has information relevant to the

claim and the Bay of Islands area. He seeks leave to file the thesis.
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3.5 Issue coverage in the research

3.5.1 Regional
The Northern War (1844-46) represents a breakdown in the relationship between the British

Government in New Zealand and at least some Maori rangatira in the Te Raki region and
potentially divergent post-signing understandings of the agreement comprised in Te Tiriti/the

Treaty.

The principal technical research is contained in Phillipson (A1, chapter 7) and in Johnson’s
dedicated study (A5). Johnson’s analysis of the Northern War considers multiple ‘causes’.
Phillipson also analyses the origins of the Northern War, emphasising authority over land (and the

so-called ‘surplus lands’) alongside the maintenance of their rangatiratanga by Ngapuhi rangatira.

Henare, Petrie & Puckey (A37, chapter 7) consider a number of different Maori interpretations.
Kawharu (A20, chapter 5) provides a useful discussion of the period, as does O’Malley (A6,

chapter 3) on Ngapuhi’s commitment to their own law, custom and authority.

3.5.2 Sub-regional and local

Johnson (A5) gives both detailed attention to the local Bay of Islands battles, and careful
consideration of its wider implications in other sub-regions. He enriches his account with local
and hapu detail. The wider implications include a naval blockade that extended to
Whangaroa and Whangarei during 1845. Phillipson’s focus is on the Bay of Islands (A1) and
there is further sub-regional and local detail in the other regional overview studies. Claimant
research and hapu evidence is likely to bring a distinct local focus on responsibility for the conflict

and on the impact of hapt being identified as ‘loyal’ or ‘rebel’ by the Crown.

3.5.3 Geographical coverage

A focus on the military conflict in the Bay of Islands area is balanced in the research with the

wider implications of the war and its political consequences in other parts of the region.

3.6 Proposals and suggestions for further research

No proposals for additional research were received from the parties.

3.7 Conclusion

The research and other evidence on the record of inquiry is comprehensive and detailed and is
complemented by an academic and published literature which, though mostly concerned with the
wider foundational history of the new colony, devotes considerable attention to the northern

political and military conflicts of the 1840s. Additional claimant research and evidence on specific
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local issues would enhance the evidential base, which is sufficient for inquiry into most local

issues arising.

3.8 Recommendations

It is recommended:

a) that Helen McCracken’s MA thesis on Pumuka be filed on the record of inquiry.
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Topic 4: Crown pre-emption and purchasing of Maori land, 1840-1865

4.1 Introduction

In the quarter century following the signing of Te Tiriti/the Treaty, the Crown pursued an
active programme of purchasing Maori land under pre-emption. According to Crown data, by
1865 it had acquired by direct purchase some 40 per cent of Maori land within the Te Raki
region. The purchasing was concentrated in the south and along the eastern and northern

coasts. Much of the most productive and accessible land in these areas was alienated.

A smaller area of land (approx. 2-3 per cent) was transacted in the brief period during the
mid-1840s when the Crown lifted its pre-emption monopoly to permit the private purchasing
of Maori land. In 1847-1848, Commissioner Henry Matson was appointed to investigate the
resulting pre-emption waiver claims and they were considered again by the second land

claims commission in the late 1850s.

4.2 The Crown’s position and concessions

The Crown has made several general concessions concerning land purchasing under Crown
pre-emption and on its treatment of land subject to pre-emption waiver claims. On the failure

to identify owners:

The Crown concedes that where it failed to carry out an adequate inquiry into the nature and
extent of customary rights in lands it purchased in the Te Raki district between 1840 and 1865
it breached the Treaty of Waitangi. (1.3.2, p 3)

On the provision of reserves:

The Crown concedes that where it did not reserve sufficient land for the present and future
needs of the iwi and hapi of Te Paparahi o Te Raki when purchasing land from them before
1865, it failed to uphold its duty under Te Tiriti/the Treaty of Waitangi and its principles to
actively protect the interests of the iwi and hapi of Te Paparahi o Te Raki from whom it
purchased land. (1.3.2, p 3)

On pre-emption waiver transactions during 1843-1844.

The Crown concedes that it took Te Raki Maori ‘surplus lands’ in the Bay of Islands,
Hokianga, and Mahurangi and Gulf Islands districts that were claimed by settlers as a result
of pre-emption waiver transactions, rather than returning these lands to Maori, and this has
long been a source of grievance in the region. The Crown concedes that its policy of taking
surplus land from pre-emption waiver purchases breached Te Tiriti 0 Waitangi/the Treaty of
Waitangi and its principles when it failed to ensure any assessment of whether affected Maori
retained adequate lands for their needs. The Crown also concedes that this failure was

compounded by flaws in the way the Crown implemented the policy, including failing to
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investigate transactions for which ‘scrip’ was given, and in some cases taking decades to
settle title or assert its own claim to these lands, and in further breach of Te Tiriti o

Waitangi/the Treaty of Waitangi and its principles. (1.3.2, p 2)

The Crown has also made specific concessions on the purchase of Omaha and Mahurangi,

to the extent that Maori groups had rights and suffered prejudice:

The Crown concedes that in purchasing the extensive area called ‘Mahurangi and Omaha’ in
1841 it breached Te Tiriti o Waitangi/the Treaty of Waitangi and its principles by failing to
conduct any investigation of customary rights when it purchased these lands. The Crown
acquired these lands without the knowledge and consent of all Maori owners and failed to
provide adequate compensation and reserves for the future use of and benefit of all Maori

owners when it later learned of their interests in the purchase area. (1.3.2, p 3)
On the landlessness that resulted largely from this purchasing:

The Crown concedes that iwi in the Mahurangi and Gulf Islands region were virtually landless
by 1865 and the Crown's failure to ensure they retained sufficient land for their present and
future needs was a breach of Te Tiriti 0 Waitangi/the Treaty of Waitangi and its principles.
(1.3.2,p 1)

4.3 Issues for inquiry

4.3.1 Regional

The Statement of Issues raises two main questions:

o What were Maori expectations of the transactions, in terms of both immediate payment
and long term advantages, and on what basis did such expectations arise?

¢ To what extent did the Crown’s acquisition of land in this period, and the manner of its
acquisition, compromise its protective role? What was done in connection with Crown
purchases to protect Te Raki Maori customary rights and their rights and ownership

guaranteed in Article Two of Te Tiriti and/or the Treaty?

On pre-emption waivers, following on from the Crown’s concessions on surplus lands, scrip and
delays in finalising title, particular questions relate to the expected and actual benefits to the
Crown and Méaori, the Crown’s protective regime, the effect on Maori customary interests, and

redress for any detrimental impact.

On Crown purchasing, particular questions concern Crown and Maori understandings of the
nature of the land transactions, how effectively the Crown communicated its concept of
permanent alienation, and the availability of alternatives such as leasing. They raise the issue of
the Crown’s land settlement strategy, whether Maori were expected to subsidise colonial

development by accepting low prices or by gifting, and what promised and actual collateral

21



advantages of settlement were delivered. They also concern the identification of the correct right-
holders, the retention of sufficient land, the setting aside of reserves, the adequacy and cost of

surveys, and the effectiveness of protection and remedy mechanisms.

4.3.2 Sub-regional and local

Pre-emption waiver transactions tended to be concentrated in a few localities. Crown
purchasing extended more widely across the region and involved many rangatira and
iwi/hap, by association as well as directly. Each Crown purchase was set in its own set of
local circumstances — the Crown has made a specific concession on the 1841 Mahurangi
purchase. At the same time, a number of purchases were conducted by the same Crown
agents, resulting in similarities of approach, method and procedure. The sub-regional and
local issues arising from Crown purchases also include the extent to which they connected
with OLCs.

4.3.4 Geographical extent of regional and local issues

Pre-emption waiver transactions in the mid-1840s and subsequent claims were located
mainly in the gulf islands and in southern Mahurangi, just north of the new capital of
Auckland. Crown purchasing focused mainly on the eastern side of the region, commonly
adjacent to areas already subject to many of the OLCs. In Mahurangi and the area around
Whangarei, the great majority of the land was alienated. The Crown also purchased large
areas of coastal and inland Bay of Islands and Whangaroa. By contrast, it completed

purchases in neither Hokianga nor Mangakahia before 1865.
4.4 Research, publications and other evidential resources

4.4.1 Regional reports and documents

Vincent O’Malley, ‘Northland Crown Purchases, 1840-1865’ (A6)
Craig Innes, ‘Northland Crown Purchase Deeds, 1840-1865’ (A4)

Bruce Stirling with Richard Towers, “’Not with the Sword but with the Pen”: TheTaking of the
Northland Old Land Claims’ (A9)

Manuka Henare, Hazel Petrie & Adrienne Puckey, “He Whenua Rangatira”: Northern Tribal

Landscape Overview’ (A37)
CFRT, ‘Te Paparahi o Te Raki Overview Map Book, Part 2’ (E59)
Crown counsel, ‘Overview Maps’ (1.3.1(a))

Crown counsel, ‘Tabulated data Regarding Old Claims and Pre-Emption Waivers’ and ‘Tabulated
Data - Crown Purchasing, 1840 to 1865’ (1.3.2(a) & (b))
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4.4.2 Sub-regional and local reports and documents

Peter McBurney, ‘Traditional History Overview of the Mahurangi and Gulf Islands Districts’ (A36)
Barry Rigby, ‘The Crown, Maori, and Mahurangi, 1840-1881’ (E18)

4.4.3 Rowan Tautari, Attachment and Belonging: Nineteenth Century Whananaki, (MA thesis,
Massey University, 2009)

Research under way, to be undertaken, or completed but not filed

Claimant evidence

Ngati Manu and Te Kapotai presented evidence on the 1855 Pukehuia and 1864 Ruapekapeka
purchases at their May 2013 hearing. Similar claimant evidence would enhance the technical

research.
Source documents

The sixth volume of Berghan’s Crown purchases document bank contains copies of Turton’s
deeds and plans and several printed compilations of official documents from the early 1860s on

Crown land purchasing.
4.5 Issue coverage in the research

4.5.1 Regional

O’'Malley (AB) presents a comprehensive overview report on all Te Raki Crown purchases during
the period of pre-emption prior to 1865. The report provides detail on all identified Crown
purchases and the process of their negotiation. It also undertakes a thematic analysis of key
features. It is supported by a large 24-volume set of supporting papers, whose index for the most

part lacks subject listings of the file contents.

Pre-emption waivers and claims are covered in Stirling & Towers (A9, chapter 4 & appendices).

4.5.2 Sub-regional and local

Stirling & Towers (A9) provide extensive local detail on the pre-emption waiver transactions and
the subsequent Crown treatment of the claims arising. The Crown’s spreadsheet (1.3.2(a)) lists

most of the basic comparative data (for more detail, see topic 2).

O’'Malley’s thematic overview report supplies detailed local accounts of Crown purchasing activity
and Maori engagement, organised by sub-region (A6, chapter 5). It also contains an in-depth
case study of the 1859 Mokau purchase, tracking its history through to the1947 Mokau Royal
Commission (chapter 6). O’'Malley indicates that Mokau self-selected by virtue of the uniquely

‘large volumes of subsequent documentary evidence’ that it generated and the often limited
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official documentation generally available for the period. He argues (pp 15-16) that it can serve as
a reasonably representative case. Although by no means alone in this regard, the local content of

O’'Malley’s account suffers from the absence of any maps.

Several reports provide a sub-regional or local focus on early Crown purchasing. Deepening
earlier research by Rigby (E18), McBurney’s careful study of the Crown’s Mahurangi purchase
(A36, chapter 8) sets out the dynamic and shifting hapt landscape in which the series of repeat
purchases took place. Tautari (2009) gives a locally-focused history of the sale of the Whananaki
Block.

4.5.3 Geographical coverage

O’'Malley’s coverage of Crown purchasing extends across the region but is limited by the paucity
of official sources to a single in-depth case study. The Mahurangi purchase is considered in

several reports. The extent of pre-1865 Crown purchasing is summarised in the map below.
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4.6 Proposals and suggestions for further research

4.6.1 Crown purchases: Mahurangi and Pukeatua (3.1.916)
Darrell Naden (for Wai 824, 1886, 1957, 1968, 2000, 2005, 2021, 2061 and 2063) proposes
further research on two Crown purchases in respect of Ngati Tai: Mahurangi in 1841 and later

(customary interest, prejudicial effects) and Pukeatua in 1864 (customary interest, purchase

price).
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Comment:

The Mahurangi purchase is covered in detail and Pukeatua more briefly by O’'Malley (A6),
McBurney (A36) and Rigby (E18), who also review Crown policy and practice in the region,
with comparative local examples. Innes (A6) provides transcriptions of the Mahurangi and
Pukeatua deeds. There is extensive information on the area’s traditional history, including
Ngati Tai, in Henare, Petrie & Puckey (A37) and McBurney (A36). This evidence could be

expanded as regards local interests and impacts in tangata whenua briefs.

4.6.2 Translation of Crown purchase deeds (3.1.937)
Linda Thornton and Bryce Lyall (for Wai 1666, 2010 and 2063) propose translations of

unspecified Crown purchase deeds.

Comment:

In its memorandum-directions of 14 November 2011 (2.5.103) the Tribunal identified a specific
research gap to be addressed by ‘translations of selected... early Crown purchase deeds written
in te reo Maori’. The text of all identified Crown purchase deeds is reproduced in Maori and
English in Innes’s compendium (A4) and copies of most of the original deed documents are
reproduced in O’'Malley’s document bank (A6(a), vol. 22), although some of these are barely

legible.

4.6.3 Validation review of pre-emption waiver claim and pre-1865 Crown purchase data
(1.3.2, 1.3.2(a), 3.1.783, 3.2.242)

Crown counsel considers that despite the best efforts of the officials who compiled the
reference spreadsheets of land transaction data supplied with its ‘Statement of Position and
Concessions’ (1.3.2 (a) & (b)), they are likely to contain some inaccuracies and gaps.
Tribunal staff have proposed that a data validation review be undertaken of pre-emption
waiver claims and pre-1865 Crown purchases. Crown counsel has offered practical
assistance to a commission ‘that seeks to produce the most accurate figures on which all

parties and the Tribunal could rely’.

Comment:

The Crown'’s tabulation was drawn from the research and source documentation then available
on the record of inquiry. Innes (A4) notes data and methodological limitations in respect of his
compilation based on purchase deeds. As with OLCs, given the significance of early Crown
purchasing at both regional and local levels, further work is advisable to address, to the extent

possible, any remaining inaccuracies and gaps (for further discussion, see topic 2).
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4.7 Conclusion

The available research, principally O’Malley’s (A6) overview report, provides thorough
coverage of most of the Crown purchases for which records could be found and includes
much specific detail. More local information can be found in the archival and printed sources
reproduced in O’'Malley’s wide-ranging supporting papers (A6(a)). The official record is
scanty for some transactions and it is unlikely that further technical research would yield
substantial new information. The absence of historical maps of locations and areas is,
however, a significant obstacle to interpreting the sub-regional and local context of Crown

purchasing.

4.8 Recommendations

It is recommended:

a) that a set of higher quality copies of most of the Crown purchase deeds, found amongst

the Tribunal's research resources, be checked, imaged and filed;

b) that a validation review of the Crown'’s tabulated data on pre-emption waiver claims and
pre-1865 Crown purchases be undertaken to correct any inaccuracies and fill any gaps

found, to the extent practicable and in consultation with the parties;

c) that the existing historical maps be extended with customised maps showing key
locations and areas referred to in O’'Malley’s research report, complementing the Crown
and CFRT mapping of land blocks;

d) thatthe Lands and Survey map of the 1859 Mokau-Manginangina purchase considered
by the 1947 Royal Commission be filed to assist in understanding the contested

boundaries of the transaction.
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Topic 5: The Native Land Court, 1865-1910

5.1 Introduction

In 1865, the Crown implemented its Native Land Court (NLC) regime to determine owners
and assign Crown title to land in customary Maori ownership. According to Crown data, Te
Raki Maori had retained about 46 per cent of their land, though a much higher proportion in
Hokianga (76 per cent) and Whangarei (60 per cent) and very little in Mahurangi (5 per
cent). By 1900 the NLC had determined title to much of the diminishing Maori land base and
by 1915 to nearly all of it. The constantly changing legislative regime and the NLC process
had a profound impact on the ability of Maori rangatira and owners to control the alienation

of their land and to manage and utilise what remained.

5.2 The Crown’s position and concessions

The Crown has made several general concessions on the legislative and court regime
governing Maori land. On the undermining of tribal structures through the individualisation of
title:

The Crown concedes that the operation and impact of the native land laws, in particular the
award of land to individuals and enabling individuals to deal with land without reference to iwi
or hapi, made those lands more susceptible to partition, fragmentation and alienation. This
undermined traditional tribal structures which were based on collective tribal and hapa
custodianship of the land. The Crown failed to protect those collective tribal structures which
had a prejudicial effect on the iwi and hapu of Te Paparahi o Te Raki and was a breach of Te

Tiriti o Waitangi/the Treaty of Waitangi and its principles. (1.3.2, p 4)
On the ten-owner rule:

The Crown concedes that the 10-owner rule had the potential to cause prejudice to Maori in

circumstances where:

o some right-holders were omitted from titles and disposed of their interests as a result;

¢ the named owners acted individually in a manner contrary to the wishes or intentions of
the wider community; and

e there was a subsequent succession of interests where there was no allowance for wider

community interests.

The Crown concedes that in these circumstances the ten-owner rule did not operate in a
manner that reflected the Crown’s obligation to actively protect the interests of Maori in land
they may otherwise have wished to retain in communal ownership and this was a breach of

Te Tiriti o Waitangi/the Treaty of Waitangi and its principles. (1.3.2, p 4)
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On the lack of collective title:

The Crown concedes that its failure to provide a legal means for the collective administration
of Maori land until 1894 was a breach of Te Tiriti o Waitangi/the Treaty of Waitangi and its
principles by failing to actively protect Maori interests in land they may otherwise have wished
to retain in communal ownership. (1.3.2, pp 4-5)

5.3 Issues for inquiry

5.3.1 Regional

The NLC topic is summarised in the Statement of Issues into three main questions:

o What was the purpose of the Native land legislation in establishing the Native Land Court
system? Were these purposes consistent with Te Tiriti and/or the Treaty?

¢ Did Native land legislation provide adequate mechanisms for legally recognising and
providing for Maori interests in land and resources?

o What was the impact of the system on Te Raki Maori?

The Statement of Issues raises the general question as to whether the Crown’s concessions
on the ten-owner rule, individualisation and lack of collective title constitute sufficient
recognition of a violation of customary rights. It follows with particular questions that focus
first on the origins of the NLC and the manner of its introduction into the region, including the
tenure options considered, the extent of Crown efforts to inform itself and consult with Te
Raki Maori, and the effects of the new tenure regime on the exercise of traditional
leadership. The questions proceed to consider the Court’s adequacy for identifying right-
holders, determining title and setting principles of succession. They examine the court
process, its procedural fairness and its practical and financial impact on Maori. They turn
finally to the adequacy of legislative and other protective mechanisms, avenues for redress

and Crown responses to Maori representations and protest.

5.3.2 Sub-regional and local

The clothing of blocks of Maori-owned land with Crown-derived title through the NLC created
a large array of individual local histories that varied in their particulars within a common legal
and procedural regime. Rather than a broad process coordinated by and with tribal leaders,
a large part of the land was brought to the Court in individual blocks with much
fragmentation, particularly in the first 15 years of the Court’s operation in the region. The
titing and subdivision of each block thus engaged the laws and procedures in force at the

time, but with differing local experiences and outcomes.
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5.3.3 Geographical extent of regional and local issues

Nearly all the land remaining in Maori customary ownership in 1865 outside OLCs and early
Crown purchasing was titled through the NLC over the following half century. This process
thus took in most of Hokianga and inland Whangarei/Mangakahia, as well as large areas of

Whangaroa and the coastal belt between the Bay of Islands and Whangarei.
5.4 Research, publications and other evidential resources

5.4.1 National reports and publications

Hazel Riseborough & John Hutton, The Crown’s Engagement with Customary Tenure in the

Nineteenth Century, Rangahaua Whanui National Theme C, (Waitangi Tribunal, 1997)

Alan Ward, A Show of Justice: Racial “Amalgamation” in Nineteenth Century New Zealand,

(Australian National University Press, 1974)
David Williams, “Te Kooti Tango Whenua”: The Native Land Court, 1864-1909, (Huia, 1999)

Don Loveridge, ‘The Origins of the Native Lands Acts and Native Land Court in New Zealand’
(E26)

Don Loveridge, Maori Councils and Maori Land Boards: A Historical Overview, 1900 fo 1952,

Rangahaua Whanui National Theme K, (Waitangi Tribunal, 1996) (E29)

5.4.2 Regional reports and documents
David Armstrong & Evald Subasic, ‘Northern Land and Politics: 1860-1910’ (A12)
Peter McBurney, ‘Northland: Public Works and Other Takings: ¢1871-1993’ (A13)

Manuka Henare, Hazel Petrie & Adrienne Puckey, “He Whenua Rangatira”: Northern Tribal

Landscape Overview’ (A37)
Paula Berghan comp, ‘Northland Block Research Narratives’, vols 4-9 (A39(c)-(h))
CFRT, ‘Te Paparahi o Te Raki Overview Map Book, Part 2’ (E59)
CFRT, ‘Te Aho Claims Alliance Mapbook’ (D16)
Crown counsel, ‘Overview Maps’ (1.3.1(a))

Jane McRae comp, ‘Catalogue of Maori Language Documents’ and associated documents (5
vols), (CFRT, 2005)

Jane McRae, Participation: Native Committees (1883) and Papatupu Block Committees (1900) in
Tai Tokerau, (MA thesis, University of Auckland, 1981)
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Crown counsel, ‘Tabulated Data - Native Land Court Title Investigations and Crown Purchasing,
1865 Onward’ (1.3.2(c))

5.4.3 Sub-regional and local reports and documents

Ralph Johnson, ‘Report on the Crown Acquisition of Hauturu (Little Barrier Island)’ (E8)

Peter McBurney, ‘Traditional History Overview of the Mahurangi and Gulf Islands Districts’ (A36)
Rosemary Daamen, ‘Report on the Alienation of the Parahirahi Block’ (E1)

Don Loveridge, ‘The Acquisition of Parahirahi D Block by the Crown’ (E5)

Te Uira Associates, ‘Oral and Traditional History Report for te Rohe o Whangaroa’' (E32)

Tony Walzl, ‘Tai Tokerau District Maori Council Hapu Claims Collective: Mana Whenua Report’
(E34)

Rowan Tautari, Attachment and Belonging: Nineteenth Century Whananaki, (MA thesis, Massey
University, 2009)

5.4.4 Research under way, to be undertaken, or completed but not filed

The Parahirahi block (3.1.903)

Paranihia Walker and Nathan Milner (for Wai 53) advise that Hirini Tane’s MA thesis includes the
tenurial history, administration and alienation of the Parahirahi block. Counsel propose to file the

thesis or a summary thereof and indicates that it was expected to be completed in mid-2013.
Supporting papers to Berghan'’s block history narratives

As well as the OLC document bank compiled by Berghan as supporting papers for her block
history narratives, which has recently been filed, two others were assembled. One is on Crown
purchasing from the early 1870s to around 1910 (some 4,000 pages in 6 volumes), indexed by
archive file number. The other is on NLC land blocks from 1865 to recent times (some 14,000
pages in 22 volumes), comprising mainly list records of court title, alienation and other land-
related transactions and indexed alphabetically by block hame. These document banks were
made available to the parties at the time and to researchers and are available for filing. In
addition, the project drew on those NLC minute books that have survived (notably, Armstrong &
Subasic state that Judge Maning’s minute book has not). Berghan states that they are available

at CFRT for consultation. Copies have not been distributed to parties or filed to date.
Claimant evidence

Claimant groups have been preparing their own historical evidence based in part on NLC records
and presenting it in the initial Stage 2 hearings. One example is Te Kapotai’s detailed NLC

research, filed prior to the May 2013 hearing. Berghan’s block narratives and document banks
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may assist, as they were designed to, claimant local historical research on blocks in which their

interests were located.
5.5 Issue coverage in the research

5.5.1 Regional

The titling of Maori land commenced in 1865, with large areas passing through the Court between
1865 and 1880, less in the next two decades, but a substantial area between 1900 and 1915.
The principal research on the record of inquiry is contained in the general overview report by
Armstrong & Subasic (A12) on land and politics from 1860 to 1910. Given the breadth of their
subject and the range and sheer volume of material to be considered on the NLC itself, the
authors indicate that they had to prioritise their research effort. The authors focused on official
correspondence rather than NLC minute books and histories of blocks and Maori communities.
They doubt whether any further local studies would cause them to ‘resile from’ the ‘broad thrust of
the[ir] conclusions’ (pp 2-4). These are, however, cast in fairly general terms in respect of land

titing and the NLC process and suffice only at a regional level of analysis.

There is a large array of inquiry-related research and published historical literature on the NLC
regime; this includes the landmark studies by Ward (1974) and Williams (1999). Loveridge’s
study of the origins of the NLC and land legislation is on the record of inquiry (E26). Riseborough
& Hutton (1997) provide an overview of the Court’s treatment of customary tenure. On the Maori
land councils and papatupu block committees, McRae’s masters thesis (1981) focuses on the Te

Raki region and Loveridge’s national study (E29, part 1) provides general background.

5.5.2 Sub-regional and local

While there is some local detail in Armstrong & Subasic (A12), their approach unavoidably results
in their report seldom drilling down into the detail of particular communities’ experience of or use
of the Court. Its regional focus could not in any case provide a comprehensive ‘local’ history of
NLC actions.

Local examples of the way the NLC and officials affected local communities are essential. Some
sub-regional and local research has been undertaken. McBurney’s research on blocks in
Mahurangi and Hauturu in his traditional history report on Mahurangi (A36, chapters 9 & 10)
provides a good model for studies of particular cases, following closely how the Court — or a
succession of courts — dealt with opposing claims, and the varying tenure rules that were applied.
McBurney (A13, chapter 10.3; A36, chapter 10) and Johnson (E8) both investigate thoroughly the
Hauturu conflict during the 1880s. Other block-level or local land research includes Tane’s MA
thesis in preparation on the Parahirahi block, which is also the subject of block histories by
Daamen (E1) and Loveridge (E5), and Tautari’s (2009) MA thesis on the history of land at
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Whananaki. The traditional history report prepared for Whangaroa Papa Hap( looks at the titling
of various Whangaroa blocks through the NLC (E32, chapter 5) and there is historical information

in other traditional histories, for instance on Mangakahia blocks in Walzl (E34, section III.C).

Several research reports and data compilations provide region-wide comparative data on land
blocks, notably the tables supplied by the Crown (1.3.2(c)) and Berghan’s summary block
narratives (A39). The overview research reports on land-related topics have comprehensive
supporting document banks from which additional local detail can be gleaned. This includes the
22-volume set of NLC documents supporting Berghan’s block narratives, which provide additional
information on many of the land blocks titled and transacted across the region in the nineteenth
century. Not included, and only patchily used in the technical research, are the NLC minute
books, decision documents and administrative archives. These provide essential local-level

information on the investigation of title and on court actions and processes.

5.5.3 Geographical coverage

The comparative data and mapping indicate that all the sub-districts have NLC blocks, with most
concentrated in northern Whangarei, southern Bay of Islands, Hokianga and inland Whangaroa.
Although little Maori land was left in Mahurangi and the Gulf Islands during the twentieth century,
McBurney and Johnson point to the importance of NLC operations there after 1865 in respect of
what little land remained. Throughout Te Raki, the NLC became the major intermediary between
Maori and the Crown after 1865 in respect of land remaining in Maori ownership, both before and
after its conversion into Crown-derived title. Generally, there is insufficient research coverage at
the sub-regional and local levels of the history of Maori land during this period, especially as

experienced by local Maori communities.

A general indication of land blocks titled by the NLC is shown in the following map.




5.6 Proposals and suggestions for further research

5.6.1 Specific research on nominated Native Land Court blocks (3.1.899, 3.1.916)

Darrell Naden (for Wai 824, 1886, 1957, 1968, 2000, 2005, 2021, 2061 and 2063) and Linda
Thornton and Bryce Lyall (for Wai 1666, 2010 and 2149) have proposed for further study of some
35 NLC blocks mainly located in Mahurangi, Bay of Islands and Whangaroa. The claimants seek
research on their land interests, many of which they say were not recognised in NLC title
investigations in this period. Points for research include the identification of owners, the actions of
Crown officials involved, any hearings-related procedural defects, competing land claims

before the Court, and survey liens.

Comment:

Berghan’s block narratives (A39) cover most but not all blocks; the level of detail is variable given
the preliminary nature and incomplete scope of the research undertaken. More block-specific
information can be found in her NLC document bank and in the surviving NLC minute books. The
minute books in particular are likely to provide more substantial information of the type that the
claimants are seeking on how title was investigated and awarded, whether title was contested,
and the court process. On the actions of Crown officials and on survey costs, the case studies
discussed below will provide more detailed examination of the selected blocks and areas within
the wider context of Crown and court policy and practice across the region, which are covered in
Armstrong & Subasic (A12).

5.6.2 Case studies of Native Land Court blocks

Tribunal staff have proposed that the general overview by Armstrong & Subasic (A12), which

lacks fully worked examples of NLC impacts on the ground, be reinforced by local case studies

of:
o NLC land titling, processes, costs, protection mechanisms;
e impacts on affected Maori;
e Maori response and protest; and
e Crown and private purchasing.
Comment:

Given its regional scale, block-specific information in Armstrong & Subasic’s overview report
(A12) on land that passed the NLC in the late nineteenth century is limited and scattered. The
authors’ research strategy excluded research on most NLC records and minute books. Fuller
coverage is needed of NLC decisions, proceedings and processes and their local consequences

for Maori owners and communities.
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In its November 2011 directions (2.5.103), the Tribunal indicated its intention to commission
‘case-studies of selected land areas or blocks subject to NLC processes and/or alienation
between 1865 and 1900'. In its view, ‘such case-studies would add greater depth to the general
coverage of late nineteenth century land history in the existing reports’. This research, extended
to around 1910, is essential to providing an adequate foundation of historical information and
analysis at the sub-regional level for the period during which nearly all remaining Maori land was

given Crown-derived title.

5.6.3 Validation review of NLC block titling and alienation data (1.3.2, 1.3.2(c), 3.1.783,
3.2.242)

Crown counsel considers that despite the best efforts of the officials who compiled the reference
spreadsheet of land transaction data supplied with its ‘Statement of Position and Concessions’, it
is likely to contain some inaccuracies and gaps. Tribunal staff have proposed that a data
validation review be undertaken of the Crown’s NLC land block data on titling and alienation.
Crown counsel has offered practical assistance to a commission ‘that seeks to produce the most

accurate figures on which all parties and the Tribunal could rely’.

Comment:

As reported under previous topics (for further discussion, see topic 2), the Crown’s tabulation was
drawn from the research and source documentation then available on the record of inquiry,
especially Berghan’s block history narratives (A39). These, Berghan indicates, were prepared in
support of subsequent research, were preliminary rather than definitive, encountered significant
gaps in the official record, and captured most but not all possible land blocks. The Crown’s
tabulation names a number of blocks for which no data is provided and for many others provides
only partial data. As with OLCs and pre-1865 Crown purchases, it is important from a local as well
as a regional perspective that further work be undertaken to address as many as possible of the
data gaps and any remaining inaccuracies. The period covered should extend up to 1915, by

when nearly all Maori land had acquired a Crown title.

5.6.4 Other suggestions

Dr Grant Phillipson (A1) indicated that ‘it would be useful to have additional research . . . . to
establish how many OLCs were in fact claimed as Maori customary land in the [Native Land]
Court'.

Comment

The later history of OLCs, including proceedings in the NLC, has since been researched in detail

by Stirling & Towers (A9, chapter 6) and also by Armstrong & Subasic (A12).
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5.7 Conclusion

The research on nominated blocks requested by Mr Naden for particular claimants raises a wider
question concerning the utility and feasibility of locally focused research on the immensely
complex history of land titling and alienation. Some claimants have named blocks for which they
have a specific interest and grievance. Many more have land-related grievances that are likely to
relate to particular parcels or areas of land. Given the large number of land-related claims and the
confused and fragmented title and alienation history of much of the region, comprehensive
research on all local land-related issues for all affected claims would demand large resources and
a multi-year programme. Limiting the issues by targeting would still require large resources to
cover all affected claims. The effectiveness of such research for some claims would also be
limited by the patchy and incomplete coverage in some key parts of the official record. In the
context of this inquiry a selective and multi-layered framework for research on local land issues,
with representative status serving as a key criterion of selection, is likely to offer the most effective

approach to targeted research.

A two-pronged, selective approach to strengthening the information available on local claim

issues may provide a realistic way forward.
Supplementary indexes of document banks

A principal objective of the first component is to facilitate the ability of claimants and counsel to
locate and access with greater precision information in the voluminous array of source documents
that is directly relevant to their local claims. This component would aim at breadth of local
coverage across the sub-regions, providing additional information to extend the utility of the
Crown’s land data tables and Berghan’s summary block narratives for documenting many of the
local land-related claims. As well as the recently filed document bank of OLC records (A39(m)),
the other two sets of supporting papers compiled by Berghan, on post-1865 Crown purchases
and NLC land blocks, provide additional information on many of the land blocks created and

transacted across the region in the nineteenth and early twentieth centuries.

The surviving NLC minute books, which cover most though not all nineteenth century NLC
sittings in the region, also provide an important resource for local research, especially on land
titling, decisions and court processes. The Papatupu Block Committee minute books, recorded in
te reo Maori, would add valuable insight into the efforts by Te Raki Maori in the early 1900s to
exert greater control over the titling and governance of their remaining customary land. For the
half century to 1915, by when nearly all Maori-owned land had received a Crown title, there are
some 60 NLC minute books (approx. 15,000 pages) and another 50 Papatupu Block Committee
minute books. Their availability in electronic PDF format, enhanced by searchable indexes, would

assist access for claimant research.
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Case studies of NLC land blocks, 1865-1910

The second component is aimed at deepening the broadly based historical analysis of the

thematic overview reports through more detailed case studies of blocks or clusters of contiguous

blocks. The case studies would focus on the NLC regime from 1865 to around 1910, after which

Crown purchasing ceased to be significant and private purchasing predominated. Their thematic

focus would be on land titling and alienation, including Crown and private purchasing, and they

would take account of the context of Crown policy and practice presented in the overview reports.

The selection of an appropriate block or clusters of contiguous blocks in each area must be

calculated to ensure that the case studies achieve maximum utility. Seven key characteristics are

likely to influence the selection:

Location: A balanced geographical distribution across the region would give greater
assurance of capturing the diversity of experience in the sub-regions and local
communities. Given the geographical concentrations of NLC blocks, appropriate locations
for case studies would be in the coastal belt between Whangarei and the Bay of Islands,
inland Whangarei/Mangakahia, inland Bay of Islands/Kaikohe, Hokianga and Whangaroa.
Period: There would be some comparative advantage in selecting blocks that encompass
all phases of land titling and alienation over a broadly similar time frame. Although not
essential, these factors point to blocks that commenced in the first phase of widespread
NLC activity across the region up to 1880 and from which parts remained in Maori
ownership until 1900 or beyond.

Representative status: The case studies will be able to evaluate similarities and

differences in how region-wide patterns developed and were experienced at the local
level. The blocks selected should be broadly representative of the historical experience of
the wider surrounding area or sub-region.

Exceptional circumstances: Known special circumstances that merit more detailed

examination may also influence the selection, but, if prominent, may be more effectively
addressed in separate dedicated case studies.

Significance: The extent of tribal interest in the land and impacts on Maori communities
are both relevant factors.

Issues in contention between Maori and the Crown: Since not all Maori land subject to

NLC processes and to Crown and private purchasing was contentious, some evidence of
contestation or protest is a relevant criterion for block selection.

Research feasibility: Effective research requires an adequate depth and continuity of

sources, principally in the official record. Coverage varies greatly and will affect the

eligibility of blocks for selection.
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Detailed research evidence is critical for an understanding of the history of Maori land titling,
retention and alienation at the sub-regional and local level during the half-century following the
introduction of the NLC regime. It was during this period that nearly all remaining Maori land north
of Whangarei was titled and about half of it alienated through both Crown and private purchasing.
Geographically balanced case studies of selected land blocks or block clusters would provide an
essential complement to the regional overview research and a context for interpreting the more
limited information available on other blocks subject to specific claims. By providing in-depth
treatment of the land history of parts of the major areas titled through the NLC, the case studies

will provide local information relevant to other land claims arising in the surrounding area.

Longitudinal block histories require significant research effort. Up to five case studies would
suffice and are feasible within the current schedule for the Stage 2 hearings. Most of the basic
information relevant to selecting land blocks for case study is available in Armstrong & Subasic’s
overview report (A12), Berghan’s block narratives (A39) and the Crown’s data tables (1.3.2(c)).
Research feasibility will require a preliminary scoping assessment, with some flexibility to

substitute alternatives for any blocks that prove not to be viable for research.
The local impact of NLC processes and decisions on Maori communities

Notwithstanding the Crown’s concessions in respect of the individualisation of title, the ten-owner
rule and the lack of collective title, further research is also needed on the NLC itself, which is
patchily covered in the existing reports. The research should include the fairness of the NLC
regime, the robustness of its processes and principles for determining and transmitting title, its
impact on Maori participating in and affected by its operations, its protection mechanisms, and
provisions for remedies. The scope of the research should be regional with a focus on the sub-
regional and local impact of NLC processes and decisions on Maori communities and leaderships
and on their ownership, control and use of their land both before and after titling, deepening and

extending coverage in the existing reports.
Operation of the Papatupu Block Committee system

Given the sizeable areas of Maori land first titled after 1900, there is also a need to assess the
sub-regional experience and outcomes of the Papatupu Block Committee system that operated
for nearly a decade under the Maori Land Council and Board regime. The assessment might best
take the form of a dedicated study, for which the archival sources in te reo Maori would be

essential.

These two region-wide reports would help to situate the block case studies in their sub-regional

contexts.
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5.8 Recommendations

It is recommended:

a)

b)

that the multi-volume document bank of source material on NLC land blocks compiled by
Berghan be filed and distributed in electronic PDF format;

that the NLC and Papatupu Block Committee minute books for the period 1865-1910 be
filed and distributed in electronic PDF format, together with a searchable index;

that a validation review of the Crown’s tabulated data on the titling of NLC land blocks be
undertaken to correct any inaccuracies and fill any gaps found, to the extent practicable
and in consultation with the parties;

that the existing historical maps be extended with customised maps showing key
locations and areas referred to in the main research reports, complementing the mapping
of land blocks by, in particular, the Crown, CFRT and Berghan (shared with
recommendation 6d);

that up to five case studies of the titling, alienation, retention and administration of NLC
land blocks between 1865 and 1910 be commissioned, the blocks to be selected in terms
of seven key characteristics: location across the region, period, representative status,
exceptional features, significance, issues in contention, and research feasibility (shared
with recommendation 6e);

that claimant counsel coordinate a combined proposal of blocks or clusters of blocks to be
the subject of the case studies (shared with recommendation 6f);

that a research report be commissioned on the local impact of NLC processes and
decisions on Maori communities and protection of their rangatiratanga over the disposition
and use of their land, focusing in particular on sub-regional and local aspects of questions
5g-k, m-n, p-q in the Tribunal's statement of issues;

that a dedicated study be commissioned of the operation and outcomes, in particular for
the titling, control and use of Maori land at the sub-regional level, of the Papatupu Block
Committee system between 1900 and 1909.
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Topic 6: Maori land alienation, 1865-1910

6.1 Introduction

By 1865, according to Crown data, some 54 per cent of M&ori land in the region had been
alienated. The half century following the inauguration of the NLC witnessed the alienation of
a further 20 per cent, reducing the Maori land base to roughly 540,000 acres when the Stout-
Ngata Commission investigated in 1908. Crown purchasing predominated and was
especially active in the 1870s, but private purchasing was also significant. As well as outright
purchase, a sizeable area was leased. Land purchasing was closely linked to the
widespread practice of tamana, or advance payments before title investigations by purchase

agents, to surveying and to clothing land blocks with Crown titles through the NLC.

6.2 The Crown’s position and concessions

On land loss generally, the Crown considers that there is not one region-wide common
experience of land loss: ‘To some degree different Crown Treaty breaches are likely to apply
to each of the five regions within the inquiry district.” It has, however, made a general

concession on Crown purchasing in the late nineteenth century:

The Crown concedes that it did not have a system in place to ensure that it did not purchase
land that was needed to ensure the iwi and hapd of Northland could continue to maintain
themselves. That was a failure to actively protect Maori and breached Te Tiriti o Waitangi/the
Treaty of Waitangi. (1.3.2, pp 5, 11-12)

6.3 Issues for inquiry

6.3.1 Regional

The Statement of Issues addresses the topic under main questions on Crown and private

land purchasing:

e What was the nature of the Crown involvement in the alienation of land in the Te Raki
inquiry region from 1865-1900 and what, if any, were the adverse effects of this process
on Te Raki Maori?

e By what systems did the Crown regulate private alienation of Maori land and what was

the impact on Te Raki Maori?

On Crown purchasing, the Statement of Issues raises a wide range of particular questions,
starting with the tactics of Crown purchase agents and officials, the making of tamana or
advance payments, promises of collateral benefit, the use of NLC processes and costs to

leverage purchases, the exploitation of monopoly rights, and fairness of valuation and price.
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Further questions also refer to leasing as an alternative to sale. On private purchasing and
leasing, they refer to Crown regulation of purchasing tactics. They proceed to consider the
effectiveness of Court-based and other official protection mechanisms, including procedural
oversight, dealing with the correct right-holders, the retention of sufficient land, restrictions

on alienation, the rights of non-sellers, and responses to Maori protest.

6.3.2 Sub-regional and local

As in the years before1865, Crown purchasing extended widely across the region and
involved many rangatira and iwi/hapi. The local context of each Crown purchase was part of
a more general pattern, with particular NLC judges and purchase agents pursuing distinctive
approaches and tactics. Private purchasing was likely to have been more disparate. Both
official and private agents were working within a legal and policy framework subject to
frequent change. The experience and outcomes of individual transactions may thus have

varied within as well as between the sub-regions.

6.3.3 Geographical extent of regional and local issues

CFRT’s mapping of Crown purchasing points to large-scale early alienation in the short period
1871-1876, with concentrations north and west of Whangarei, west of Kerikeri and in the
Hokianga Harbour catchment. Over the next 15 years the Crown purchased a large part of the
coastal strip between the Bay of Islands and Whangarei. Between 1891 and 1909 it acquired less
land, the largest concentration being west of Whangarei and in Mangakahia. There were thus
significant variations in the pace and timing of Crown purchasing across the sub-regions. Similar
comparative information is lacking on the geographical patterns of private purchases during the

period.
6.4 Research, publications and other evidential resources

6.4.1 National reports and publications

Richard Boast, Buying the Land, Selling the Land, (Victoria University Press and Victoria
University of Wellington Law Review, 2008)

6.4.2 Regional reports and documents

David Armstrong & Evald Subasic, ‘Northern Land and Politics: 1860-1910’ (A12)

Manuka Henare, Hazel Petrie & Adrienne Puckey, “He Whenua Rangatira”: Northern Tribal

Landscape Overview’ (A37)
Paula Berghan, ‘Northland Block Research Narratives’, vols 4-9 (A39(c)-(h))

CFRT, ‘Te Paparahi o Te Raki Overview Map Book, Part 2’ (E59)

40



Crown counsel, ‘Overview Maps’ (1.3.1(a))

Crown counsel, ‘Tabulated Data - Native Land Court Title Investigations and Crown Purchasing,
1865 Onward’ (1.3.2(c))

6.4.3 Sub-regional and local reports and documents
Ralph Johnson, ‘Report on the Crown Acquisition of Hauturu (Little Barrier Island)’ (E8)

Peter McBurney, ‘Traditional History Overview of the Mahurangi and Gulf Islands Districts’
(chapters 9 and10) (A36)

Rosemary Daamen, ‘Report on the Alienation of the Parahirahi Block’ (E1)
Don Loveridge, ‘The Acquisition of Parahirahi D Block by the Crown’ (E5)

Tony Walzl, ‘Tai Tokerau District Maori Council Hapu Claims Collective: Mana Whenua Report’
(E34)

6.4.4 Research under way, to be undertaken, or completed but not filed

Research under way and unfiled documentary resources are described under topic 5. Berghan’s

NLC and Crown purchases document banks are of particular relevance.
6.5 Issue coverage in the research

6.5.1 Regional

The main thematic research on the record of inquiry is Armstrong & Subasic’s general overview
report (A12). The report is organised chronologically by decade, with sections on land purchasing.
Its focus is regional and its coverage of land purchasing is more extensive for 1865-1880 than for

later decades.

There is a large inquiry-related and published literature on the alienation of Maori land in the late
nineteenth century under the NLC regime. Many of the works mentioned under topic 5 are also

relevant here. To them can be added Boast's general study (2008) of the alienation of Maori land.

6.5.2 Sub-regional and local

Alienation is sometimes addressed in block histories and where land issues are included in
traditional history reports. The case studies of Hauturu by Johnson (E8) and McBurney (A36,
chapter 10.3) are examples, as are the studies of Parahirahi by Daamen (E1) and Loveridge (E5)
and a brief account of Crown purchasing of Ngati Rehia’s land in Walzl (E34, section II.C). The
overall picture is, however, of insufficient sub-regional and local coverage of either Crown or

private purchasing in the available research.
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The region-wide comparative data on land blocks mentioned under topic 5 also includes details of
alienation. This refers in particular to the tables supplied by the Crown (1.3.2(c)) and Berghan’s
summary block narratives (A39), which provide varying levels of detail on most NLC land blocks.
In addition to the 22-volume NLC document bank supporting Berghan’s block narratives, five of
the six volumes in her indexed Crown purchases document bank contain archival documents
from the official land purchase files on this period and provide further useful information on Crown
purchasing activity.

CFRT’s second map book (E59) provides a helpful overview of Crown purchases from 1865 to
1910. Private purchases have not yet been mapped and there is a general deficiency in the

mapping of historical actions and processes related to land.

6.5.3 Geographical coverage

While the overview research draws examples from across the region, the sub-regional and local
research coverage is scarce and piecemeal. The only sub-region area satisfactorily covered —
partly because so little land remained — is Mahurangi and the Gulf Islands.

The following map, plate 42 from CFRT’s Stage 2 Map Book (E59), outlines Crown purchases
from 1865 to 1910.

Northiand Crown Purchases, 1864-1909

Seals 1:800.000
1cm on map equals 8,000 metres. on ground when prnied st A5
m—

— -

et e e
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6.6 Proposals and suggestions for further research

6.6.1 Specific research on nominated Native Land Court blocks (3.1.916)
Darrell Naden (for Wai 824, 1886, 1957, 1968, 2000, 2005, 2021, 2061 and 2063) proposes

further research on a small set of NLC blocks purchased by the Crown during this period. Points
for research include the identification of owners, the payment of tamana, survey costs, the

actions of Crown officials involved and any hearings-related procedural defects.

Comment:

As discussed under the previous topic, more block-specific information is likely to be found in
Berghan’s NLC document bank and in the surviving NLC minute books, on which her narratives
partially draw. On several blocks the narratives provide some additional detail. On the actions of
Crown officials and on survey costs, the case studies proposed under the previous topic would
provide more detailed examination of the selected blocks and areas within the wider context of
Crown purchasing policy and practice across the region. This is extensively covered by
Armstrong & Subasic (A12), whose analysis of the attitudes and patterns of behaviour of actors
such as Brissenden help to inform an interpretation of the local actions and decisions of the

officials involved in the alienation of the blocks in question.

6.6.2 Case studies of Native Land Court blocks

The proposed case studies of NLC land blocks are described under the previous topic. They

would include Crown and private purchasing.

Comment:

The comments made under the previous topic also apply here. It is important that the case
studies adopt an integrated approach to the titling of Maori land and its subsequent alienation,
paying particular attention to the role of the NLC in both. For context, the case studies would draw
on the existing research, principally by Armstrong & Subasic (A12), on Crown policy and practice
at the regional level, focusing rather on practice and experience at the sub-regional and local

levels.

6.6.3 Validation review of NLC block titling and alienation data

Tribunal staff have proposed that a data validation review be undertaken of the Crown’s NLC land

block data on titling and alienation (1.3.2(c)). This is described under the previous topic.

Comment:
Both data validation and gap-filling are required, as described under previous topics (for further
discussion, see topics 2 and 5). The period covered should go up to 1900 and, if feasible, be

extended up to 1930, by when large-scale Crown and private purchasing had ended. The
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Crown’s data on land in present Maori ownership should be included in the review and can serve
as an approximate check on the completeness of the alienation data. The tabulated block data
would be enhanced by time-lapse mapping of the evolution of the alienation of land from Maori

ownership, at 10-year or other appropriate intervals.

6.7 Conclusion

The Crown'’s tabulated data suggest that roughly half of land remaining in Maori ownership at
1865, and about 75 per cent of all Maori land, had been alienated by 1910. The need for
additional in-depth research on the alienation of Maori land in the NLC period from 1865 to 1910
is included in the assessment under the previous section, as are the seven factors proposed to

be taken into account in selecting land blocks for the recommended case studies.

Although set within a region-wide frame of reference, Armstrong & Subasic’s overview report
(A12) and supporting documents provide much detail on the local actions of Crown officials and
on many Crown purchases. Berghan’s block history narratives (A39), supplemented by Crown
purchasing and NLC block document banks, also contribute accessible descriptive information
and source material on the great majority of Maori land alienated during this period. More can be
found in the NLC minute books. The validation and gap-filling review of the Crown’s tabulated
data (1.3.2(c)) will also help to improve the quality and coverage of Crown and private
purchasing. Taken together, the combination of regional overview, block case studies, summary
details of most alienations and extensive source documentation should suffice to enable

alienations subject to claim to be understood in their sub-regional and regional contexts.

6.8 Recommendations

Including relevant recommendations made under the preceding topic 5, it is recommended:

a) that the multi-volume document banks of source material on NLC land blocks and Crown
purchasing compiled by Berghan be filed and distributed in electronic PDF format;

b) that a validation review of the Crown’s tabulated data on the alienation of NLC land blocks
be undertaken to address any inaccuracies and gaps found, to the extent practicable and
in consultation with the parties;

c) thatthe review be accompanied by mapping of the approximate extent of Maori land
alienation at decade intervals up to 1930;

d) that the existing historical maps be extended with customised maps showing key
locations and areas referred to in the main research reports, complementing the mapping
of land blocks by, in particular, the Crown, CFRT and Berghan (shared with

recommendation 5d);
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e) that up to five case studies of the titling, alienation, retention and administration of NLC
land blocks between 1865 and 1910 be commissioned, the blocks to be selected in terms
of seven key characteristics: location across the region, period, representative status,
exceptional features, significance, issues in contention, and research feasibility (shared
with recommendation 5e);

f) that claimant counsel coordinate a combined proposal of blocks or clusters of blocks to be

the subject of the block history case studies (shared with recommendation 5f).
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Topic 7: Twentieth century alienation, retention, titling and
administration of Maori land

7.1 Introduction

By 1910, some three-quarters of Maori land in the region had been alienated. The active
purchasing of Maori land by the Crown and more extensively by private interests
nevertheless continued for two more decades before tapering off from the late 1920s. By
mid-century, more than 200,000 acres had been alienated, mainly to private purchasers.
More land was alienated in the second half of the twentieth century through such means as
the acquisition of ‘uneconomic interests’, or converted to general land title. Today, Maori-

owned land amounts to roughly 10 per cent of the region.

For much of the twentieth century, a range of bodies acting for or empowered by the Crown
controlled much of the remaining land in Te Raki Maori ownership. The principal agencies
were the Tokerau Maori Land Board, the Native/Maori Trustee, the Native Department and
the Native/Maori Land Court. The Crown compulsorily vested large areas of Maori land in
the Land Board, which Native/Maori Land Court judges directed. The NLC also oversaw
consolidation and amalgamation schemes in the name of title improvement. In parallel, the
Native/Maori Affairs Department ran numerous Maori land development schemes. Not until

the 1980s did Te Raki Maori regain full control of substantial parts of their remaining land.

7.2 The Crown’s position and concessions

The Crown has made several general concessions concerning land alienation and

administration in the twentieth century. On vested lands:
The Crown concedes that:

e the compulsory vesting of land in the Tokerau Maori Land Board between 1907 and 1909
without owner consent breached the Treaty of Waitangi and its principles and effectively
alienated Te Paparahi o Te Raki owners from those lands for over 50 years; and

o when Te Paparahi o Te Raki hapu did regain control of their land it often had large debts

and owners were liable for compensation for lessees for improvements. (1.3.2, p 5)
On the misuse of monopoly powers:

In circumstances where proclamations were continually rolled over, the owners had
manifested no wish to enter negotiations, and owners lost opportunities as a result, it cannot
be said the Crown acted consistently with its duty to purchase reasonably and regulate
processes appropriately. The Crown concedes that the unreasonable and unfair use of this

power was a breach of Te Tiriti / The Treaty of Waitangi. (1.3.2, p 6)
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On the Crown’s acquisition of uneconomic interests:

The Crown concedes that the Crown promoted legislation that empowered the Maori Trustee
between 1953 and 1974 to compulsorily acquire a number of Maori land interests in the Te
Paparahi o Te Raki inquiry district which the Crown deemed uneconomic. The Crown
concedes that where this occurred it caused Maori to lose their tirangawaewae, and this form
of compulsory acquisition was a breach of Te Tiriti o Waitangi/the Treaty and its principles.
(1.3.2, pp 5-6)

On landlessness:

The Crown also concedes that iwi living in the Whangarei and Whangaroa sub regions of the
Te Paparahi o Te Raki Tribunal inquiry are now virtually landless and the Crown's failure to
ensure that they retained sufficient land for their present and future needs was a breach of Te
Tiriti o Waitangi/the Treaty of Waitangi and its principles. (1.3.2, p 1)

The Crown has also made a specifically local concession concerning the Te Karae blocks:
The Crown concedes that:

e it compulsorily vested Te Karae blocks in the Tokerau Maori Land Board in 1907 so they
could be leased for development but remain in Maori ownership;

e it purchased a large proportion of Te Karae to help lessees freehold land they were
otherwise prohibited from purchasing directly; and

e its purchase of a large proportion of Te Karae in these circumstances breached Te Tiriti 0
Waitangi/the Treaty of Waitangi and its principles. (1.3.2, p 5)

7.3 Issues for inquiry

7.3.1 Regional

The twentieth century alienation, retention, titling and administration of Maori land topic is

summarised in the Statement of Issues into headline questions as follows:

o What was the impact of twentieth century alienation policies and practices on Te Raki
Maori?
¢ To what extent did Crown policies, legislation and practices enable Te Raki Maori to

retain effective control and manage the lands and resources that they wished to retain?

The Statement of Issues raises particular questions on policy, practice and impact, in
particular the role of the Native/Maori Land Court and other relevant agencies; the practical
implications for Maori of vesting, consolidation, land development schemes, and trusts and
incorporations; and Te Raki Maori responses to the various agencies and mechanisms
dealing with Te Raki Maori land.
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7.3.2 Sub-regional and local

No particulars are singled out in the Statement of Issues, but the general issues are
informed by local research examples and discussion provided in the relevant reports.
Differences in experience emerge where some Maori communities retained more land into
the twentieth century than others and, to that extent, become more directly affected by

various changes in land tenure and use.

7.3.3 Geographical extent of regional, sub-regional and local issues

The geographical coverage of issues is extensive, applying across the region to the extent
that Maori retained their own land into the twentieth century. Areas least affected — because
most land had already been alienated by around 1910 — include nearly all of Mahurangi and
southern Whangarei and much of coastal Bay of Islands and Whangaroa. Areas where at
least some land remained in Maori ownership at 1910 included Mangakahia, northern

Whangarei, inland Bay of Islands and Whangaroa, and Hokianga.
7.4 Research, publications and other evidential resources

7.4.1 National reports and publications

Waitangi Tribunal, He Maunga Rongo: Report on the Central North Island Claims, (Legislation
Direct, 2008), in particular chapter 11

Don Loveridge, Maori Councils and Maori Land Boards: A Historical Overview, 1900 fo 1952,
Rangahaua Whanui National Theme K, (Waitangi Tribunal, 1996) (E29)

Michael Belgrave, Anna Deason & Grant Young, ‘Crown Policy with Respect to Maori Land,

1953-1999' (E30)

7.4.2 Regional reports and documents

Terry Hearn, ‘Social and Economic Change in Northland, ¢.1900-c.1945 (A3)
Tony Walzl, “Twentieth Century Overview Part I, 1935-2006’ (A38)

Heather Bassett & Richard Kay, ‘Tai Tokerau Maori Land Development Schemes, 1930-1990°
(A10)

Peter McBurney, ‘Northland: Public Works and Other Takings: ¢1871-1993’ (A13)
Paula Berghan, ‘Northland Block Research Narratives’, vols 4-9 (A39(c)-(h))

Bruce Stirling, ‘Eating Away at the Land, Eating Away at the People: Local Government, Rates,
and Maori in Northland’ (A15)

David Alexander, ‘Land-Based Resources, Waterways and Environmental Impacts’ (A7)
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Nicholas Bayley, ‘Aspects of Maori Economic Development and Capability in the Te Paparahi o
Te Raki Inquiry Region (Wai 1040) from 1840 to ¢.2000’ (E41)

7.4.3 Sub-regional and local reports and documents

Anita Miles, ‘Te Horo Development Scheme’ (E3)

Rowan Tautari, ‘Report on Land Previously Owned by Te Whiu Hapu: Puketotara/Puketi (Inland
Bay of Islands)’ (E6)

Tom Bennion, ‘Kororipo Pa’ (E7)

7.4.4 Research under way, to be undertaken, or completed but not filed

History of Waitangi lands and people (3.1.889)

Linda Thornton (for Wai 2244) advises that the Pouerua ki Waitangi claimants have
commissioned Bruce Stirling to examine Busby’s Waitangi claims and the history of lands and
people at Waitangi, focusing on the Waitangi National Trust lands and the Waitangi Endowment
Forest and on how these lands came to their current ownership. His report was expected to be
ready for filing in late 2013. The report is envisaged to cover the history of these lands at key

points from 1840, as identified in the project brief, in particular:

e How did Busby’s successors utilise the Waitangi lands, and when were they further
alienated, and to whom?

e Under what circumstances did the lands now vested in the Waitangi National Trust and
those forming the Waitangi Endowment Forest come to be acquired by Lord Bledisloe prior
to being gifted by him to the nation?

o What were the circumstances surrounding the establishment of the Waitangi National

Trust, particularly in relation to Maori representation on that Trust?
7.5 Issue coverage in the research

7.5.1 Regional
The principal report for the period from 1900 to the end of the Second World War is Hearn’s

overview of the period 1900 to 1945 (A3). Hearn sets out and discusses the regional context, the
relevant legislation, vested lands and loan blocks, non-vested lands, Crown and private
purchasing, land title reform especially consolidation, and the effects on and costs to Méaori,
including the state of Maori farming. He covers health issues and other socio-economic issues
such as unemployment, housing and migration. Although the time covered for this report is from
¢.1900 to ¢.1945, the major focus is on the period up to the Second World War. This is not a

problem as Walzl’s report adequately addresses this potential gap from the late thirties into the
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mid-forties. Loveridge’s overview (E29) of land councils and boards in the first half of the twentieth

century provides general context.

Walzl's general overview report (A38) provides the bulk of information for the period 1935 to
2005. This is a massive report of well over 2000 pages and, like Hearn’s, discusses all the major
land issues as well as other twentieth century socio-economic matters. Walzl divides his report
into a substantial regional discussion chronologically separated into four periods, addressing
population and health, land issues, Maori aspirations, employment, education, housing,
population and migration, and ending each period with a final commentary. A major focus is on
regional development, the place of Maori within that development, and socio-economic effects.
That overview part of the report comprises over 1500 pages. The second section of his report
drills down into the five districts, focusing closely on land issues but also adding some socio-
economic commentary. Both reports, especially Walzl's, also supply considerable demographic

information over time concerning Maori in all five districts.

Land development schemes are covered by Bassett and Kay (A10). This report gives an effective
overview discussion of the schemes before focusing on the many schemes initiated throughout
this region. The analysis is comprehensive and thorough, and necessarily focuses on local
examples of the land development schemes. Additional contextual information is also provided by
Hearn and Walzl, and Miles (E3) has also done a short case study on the Te Horo Development

Scheme.

The information provided in these key reports can in turn be supplemented by relevant sections of
the other reports prepared for the twentieth century period, which provide crucial contextual
information around environmental change, local government issues, and socio-economic
developments. In particular, McBurney (A13) discusses the land sufficiency question in the
context of public works takings. Bayley (E41) provides a more analytical discussion of the effects
of the land titling and administration regime on Te Raki Maori economic development. More
generally, Belgrave, Deason & Young (E30) provide further context around the legal mechanisms
and political developments in relation to Maori land use and administration during the latter half of
the twentieth century. The Tribunal itself has investigated twentieth century issues through a
number of inquiries, and the He Maunga Rongo: Report on the Central North Island Claims report

deals extensively with the legal framework of the Maori land tenure regime and its effects.

7.5.2 Sub-regional and local

Hearn (A3) provides case studies from across the region. His particular focus is the Bay of
Islands, but there is sufficient material drawn from the other districts to provide useful examples in

support of his general analysis. In particular, on the issue of vesting, Hearn discusses in depth the
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four main areas involved, which are the blocks of Motatau 2, Te Karae, Paremata Mokau and

Waihou. As noted, the Crown has already made important concessions on Te Karae.

On Crown purchasing in the twentieth century, Hearn explores issues with a wide range of
concrete local examples, including Mangamuka, Waikere (Bay of Islands), Parahirahi, Omaunu 1
subdivisions, Orokawa and other blocks, Te Rawhiti and Remuera Estate. On Crown purchases
that did not proceed he considers Te Horeke, Karetu, Kaikou, Utakura, Waihou, Parapara East
and Mangamuka East H5A and H5B. Particular aspects of private purchasing and leasing are
assessed via the lands of Puhipuhi 4A4B, Mangakowhara, Motatau 3B2, Motatau 5, Te Rawhiti 1
and 2, Parahaki 1, Pukahu 2, Waireia, Hauai G2G3, Te Waimimiti, and Waima South A.

For the background to consolidation schemes, Hearn discusses particular examples such as
Waima South A, Tutaematai B2, Lots 3 and 4, Lower Waihou, Whakarapa and the Hokianga
County Council. For the schemes themselves he develops his discussion from evidence
concerning the Bay of Islands and Hokianga consolidation schemes. Finally, his discussion of
Maori farming is informed by a wide selection of local evidence drawn from across the region and

spread out over time.

Walzl's general report (A38) also has case examples drawn from across the five districts and his
thematic discussions are consistently evidenced by local research. The report covers land use
and administration, in particular consolidation, land development, title conversion, and the
operation of the Maori Land Court and other agencies. It is supported by figures and tables taken

from extensive and detailed local research.

The second part of his report provides narrative information on nearly all land blocks and their title
and alienation histories. These extend and in some cases deepen the block narratives provided
by Berghan (A39), which, although incomplete in places, provide extensive land transaction and
process information on the great majority of land blocks titled through the NLC. Some 20 blocks
are covered in Whangaroa, 60 in Hokianga, 90 in the Bay of Islands, and 70 in Whangarei, and in

Mahurangi mainly the Pakiri block.

The overview research is complemented by local studies of particular blocks, examples being

Tautari on the Puketotara block (E6) and Bennion on Kororipo Pa (E7).

7.5.3 Geographical coverage

All five districts are covered, with the predominant focus being on the Bay of Islands. Extensive
socio-demographic information is supplied for all districts, including Mahurangi and the Gulf
Islands, for which Walzl grounds his discussion in local evidence. There is more detailed
treatment of particular blocks and periods in the handful of separate case studies, such as Miles
on Te Horo (E3).
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7.6 Proposals and suggestions for further research

7.6.1 Te Horo Development Scheme (3.1.905, 3.1.696, 3.1.810, also 3.1.764)
David Stone and Chelsea Terei (for Wai 1518, 1520, 1533, 1720, 2153 and 2240) request further

research on the Te Horo Development Scheme, stating:

[T]here is still a need for a comprehensive analysis of the land blocks in particular the
acquisition of the land blocks and time frame prior to the commencement of the Scheme,
analysis of the period leading up to the creation of the Te Orewai Te Horo Trust... and the

subsequent handing back of the land blocks from the Scheme to the Trust.
In particular, counsel request research on the following:

e The period leading up to the establishment of the Scheme, including intentions,
consultation, living standards, legal analysis, and title conversion and alienation;

o Post-1966 Scheme management, including housing, timber cutting, complaints to the
ombudsman, customary land use and infrastructure;

e The roles of the Maori Land Court, the Maori Trustee and the Department of Maori Affairs;

e Changes in share values between the start and handing back of the Scheme;

e The transfer of the scheme to Te Orewai Te Horo Trust;

¢ The effects of the Scheme on mana wahine.

Comment:

The Te Horo Development Scheme is a source of grievance for these and a number of other
claimants. Detailed research on the Scheme has been undertaken by Bassett and Kay in their
overview report on development schemes (A10, in particular pp 507-538) and by Miles in a
dedicated research report (E3). Between them, the reports cover most relevant issues and
provide extensive source documentation in their supporting papers. There is brief further
information on land titles and the Scheme in Berghan’s block narratives (A39) and Walzl's
twentieth century overview report (A38). These reports and documents engage with many of the
concerns raised by claimants and provide some of the information they seek. Counsel’'s
submission also indicates that the claimants have access to relevant documentation (e.g. Pipiwai
Tribal Committee hui minutes) as well as personal experience and knowledge of the
circumstances, events and Crown actions that are subject to claim, many of which are within
living memory. This includes the aftermath of the formation of the Trust and the handover of the
Scheme and its aftermath in the 1980s and 1990s.

Counsel has previously reported that at a hui at Te Paea marae in December 2011, the claimants
expressed the view that while the report by Miles provided an ‘excellent background’, it lacked

‘face, personality and spirit. In other words, the impact of the scheme on the people has not been
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told. The claimants and those present at the hui want to tell that story.” Building on the thorough
technical research and substantial documentation on the record of inquiry, there is good
opportunity for claimants to enhance the available evidence and address any specific gaps of
concern to them by questioning the authors of the technical reports, filing relevant documentary
evidence accessible to them and from Maori Land Court records, and by presenting tangata

whenua briefs and witness testimony in telling their own story for themselves.

7.6.2 Land retention, control and alienation in Bland Bay since 1945 (3.1.906)

David Stone and Chelsea Terei (for Wai 1544 and 1960) request further research on claimant
land at Tuparehuia in Bland Bay, in particular the sub-division of the Whangaruru-Whakaturia
blocks between the 1940s and the 1980s. They suggest that Hearn’s overview report, which ends

around 1945, be extended to the present day.

Comment:

Walzl's twentieth century overview report (A38) and associated document bank cover the blocks
in question and the historical context of the Whangaruru area. Indeed, Walzl's report would seem
to be the extension to the Hearn report that the claimants request. The title history of subdivision
and alienation is also outlined in Berghan’s block narratives (A39) with further detail from the early
nineteenth century up to recent years in her NLC blocks document bank. Stirling (A15) discusses
subdivision at Bland Bay and local authority planning processes in the 1980s. This information
from the technical research would be enhanced by testimony from tangata whenua witnesses on

the subdivision process and its impact on local Maori.

7.6.3 Post-1945 Maori land alienation, retention and control (3.1.908, 909)

David Stone and Robert Wills request (for Wai 1677) research on the legislative provision for the
creation and control of Maori trusts under the Te Ture Whenua Maori Act 1993 and (for Wai
1954 ) research on the post-1945 alienation of four blocks amongst 18 listed in the statement of

claim, focusing on the circumstances and process of alienation.

Comment:

There is an extensive literature on legal, economic and other aspects of the statutory trust regime
over the last two decades. The research questions suggested by counsel for Wai 1677 are
framed in generic rather than local terms. The statement of claim, however, focuses on a specific
issue concerning the alienation of the long-term lease of a particular land block by the Maori who
leased it from a whanau trust. The local issue can probably be adequately addressed in part by
legal argument in submissions and in part by evidence from Maori Land Court records and

through tangata whenua briefs.
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The title and alienation history of the four blocks named by counsel for Wai 1954 is outlined in
Berghan’s block narratives (A39) and more extensively in Walzl's twentieth century overview

(A38), which also sets out the social and economic context in the sub-region and generally.

7.6.4 Vested lands, private purchasing, rates and europeanisation (3.1.916)

Darrell Naden (for Wai 824, 1385, 1531, 1886, 1957, 1968, 2000, 2005, 2021, 2061 and 2063)
requests targeted research on some 15 identified blocks and partitions in respect of a varying mix
of issues, in particular private purchasing and leasing, the management of vested lands, rates

and rating, and europeanisation.

Comment:

Vested lands are a major theme of Hearn’s overview report on the first half of the twentieth
century (A3); counsel’s principal concern is that the unavoidable selection of blocks for study
excludes those of interest to the claimants. There are varying levels of detail on their title,
partitioning and alienation history in Berghan’s and Walzl's block narratives and document banks
(A39, A38), but limited analysis of the particular circumstances, which may in part be addressed
by the proposed case studies discussed below. On the policy regime and legislative framework,
the overview reports, the post-1953 study by Belgrave, Deason and Young (E30) and the legal

and academic literature between them provide extensive coverage.

7.6.5 Case study of Judge Acheson and Treaty standards in NLC judicial practice

Tribunal staff have drawn attention to the significant role played by NLC Judge Frank Acheson in
the region during the interwar period (1919-1944) and the need for targeted research, in particular

on the effects of his advocacy of Treaty principles.

Comment:

Judge Acheson’s influence on Crown and Maori understandings and expectations of a Treaty-
based relationship has been recommended for inclusion in the recommissioned research on
Crown-Maori political engagement in the twentieth century. The impact of his judicial practice on
outcomes for owners of Maori land has been picked up in parts of the overview research but
could benefit from a focused case study. Affected areas include the Hokianga foreshore, Opua,
Lake Omapere, Islands in the Bay, the Poor Knights Islands and the South Waima Development
Scheme. The case study would assess the extent to which an attempt to adopt Treaty-compliant
standards in judicial practice was achievable within the statutory and judicial regime of the NLC

during his tenure. It would also evaluate impacts at the local level for Maori owners.
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7.6.6 Post-World War Two soldier settlement (3.2.77)

David Stone (for Wai 19172) proposes further research on the resettlement of and social service
support for Maori veterans of A Company, 28 Maori Battalion, after their return from the Second

World War. Eight land blocks are named.

Comment:

Provision for Maori servicemen returning from the Second World War is addressed by Bassett
and Kay (A10) in respect of development schemes and more generally by Walzl (A38). Their
focus is on policy, planning and implementation at the regional level. While the reports include
some local detail, more information is needed to gain a rounded picture of implementation and
outcomes at the local level. On social rehabilitation and its longer-term outcomes for servicemen
and their whanau, claimant evidence is likely to provide further specific information and the
general research on socio-economic themes is relevant to shared issues concerning social

services.

7.7 Conclusion

The three main overview reports — Hearn, Walzl, and Bassett & Kay (A3, A38, A10) — and block
narratives — Berghan and Walzl (A39, A38) — provide substantial sub-regional and local
information on most of the major twentieth century land-related issues. With the exception of the
development schemes, the coverage in the reports is necessarily selective given the regional
focus of the research and tends to provide more local context and detail before than after the
1930s. The narratives provide most of the basic transaction details of the title, partition and
alienation history of land blocks remaining in Maori ownership, with a few of the latter more
extensively described. However, apart from isolated case studies there is a scarcity of in-depth,

integrated historical analysis at the sub-regional and local levels.

More detailed sub-regional information is needed on how the Crown’s title and management
regime for remaining Maori-owned land was established, implemented and experienced amongst
Maori owners and communities. Similarly to the proposals under topics 5 and 6, this can best be
obtained through integrated longitudinal histories of selected block clusters, extending from the
early twentieth century up to the present day. By providing locally grounded in-depth treatment,
the block histories would give context for issues concerning Maori-owned land in the surrounding
area and linkage between their block narratives and the major generic themes in the region’s land

history.

2 Counsel states that the original claim, which does not mention returned servicemen, was to be amended
on behalf of all A Company veterans.
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The case studies would be set within the regional issue analysis framework of the overview
reports and would not need to repeat any detailed local treatment provided there. Conversely, the
case studies would provide opportunity to examine periods and aspects for which the regional
analysis could benefit from further information. These include the practices and performance of
the institutions managing Maori land and title reform in the second half of the twentieth century,
including the Maori Trustee; the impact of title reform processes such as live buying and
europeanisation; and the effectiveness of institutional vehicles for Maori land development,

notably incorporations and trusts.

Given the geographical concentrations of land remaining in Maori ownership by around 1930, the
case studies would best be located within the same areas proposed for the 1865-1910 block

histories: the coastal belt between Whangarei and the Bay of Islands, Mangakahia, inland Bay of
Islands/Kaikohe, Hokianga and Whangaroa. Examples of clusters within each area are the block

groupings described in Walzl's block narrative appendices (A38, vol. 4-9).

7.8 Recommendations

It is recommended:

a) that the validation review of the Crown’s tabulated data on the titling and alienation of NLC
land blocks be extended up to 1930, to the extent practicable (shared with
recommendations 5¢ & 6b);

b) that the review be accompanied by mapping of the approximate extent of Maori land
alienation at decade intervals up to 1930 (shared with recommendation 6c¢);

c) that the existing historical maps be extended with customised maps showing key
locations and areas referred to in the main research reports, complementing the mapping
of land blocks by, in particular, the Crown, CFRT and Berghan (shared with
recommendation 5d & 6d);

d) that research be commissioned on the judicial practice and decisions of Judge Frank
Acheson during his tenure in the region and on their impacts at the local level for Maori
owners and communities;

e) that up to five case studies of the titling, alienation, retention and administration of blocks
of remaining Maori land between 1910 and the present day be commissioned, the blocks
to be selected in terms of seven key characteristics: location across the region, period,
representative status, exceptional features, significance, issues in contention, and
research feasibility;

f) that claimant counsel coordinate a combined proposal of blocks or clusters of blocks to be

the subject of the block history case studies;
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g) that a targeted study be commissioned on the resettlement of Maori servicemen returning
from the Second World War, focusing on local implementation, rehabilitation and social

support in the decade after 1945 and including the experiences of Maori ex-servicemen
and their whanau.
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Topic 8: Public works and other takings

8.1 Introduction

A range of legislation provided for the compulsory acquisition of Maori land for public
purposes. A number of public works acts were passed during the 1850s, though these
operated at a local and provincial level only. The Public Works Lands Act 1864 provided the
first specific legislative authority for central government to take both customary and Crown-
granted Maori land for public works purposes. The body of public works legislation from
1882 through to 1981 is the most significant, including the Public Works Acts of 1882, 1894,
1905, 1908, 1924, 1928 and 1981. Numerous other amendments and Acts include
provisions relevant to Crown compulsory acquisitions for public purposes, including town
and country planning legislation. Typically, the Crown exercised its compulsory powers to
acquire land for roading, railways, conservation and defence purposes. Also included under

this topic is the treatment of land gifted by Maori to the Crown for public purposes.

8.2 The Crown’s position and concessions
The Crown has indicated that there may be instances where it has breached the Treaty in

regards to the compulsory acquisition of land:

Broadly, the Crown says that it does not accept that public works acquisition powers are
inherently inconsistent with Te Tiriti/the Treaty. The Crown’s position is that the power to acquire
land compulsorily in the public interest in order to provide public works is a legitimate function of

responsible government.

The Crown accepts, however, that there may be situations where the Crown, in specific factual
situations, has breached the principles of Te Tiriti and/or the Treaty when it has acquired land

compulsorily. (1.3.2, p 151)

In practice, such breaches would need to be demonstrated and conceded in specific cases
for the concession to have effect.

8.3 Issues for inquiry

8.3.1 Regional

The public works topic is summarised in the Statement of Issues into headline questions as

follows:

¢ What was the impact on Te Raki Maori of Crown policies and practices, legislation and

regulations affecting land taken for public purposes?
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e Were alternatives to compulsory takings of Maori land seriously considered and, if so,

with what outcomes?

The Statement of Issues raises particular questions on policy and practice around land
acquisition, including the use of delegated powers, whether alternatives to takings existed, the
extent of Maori opposition, and the targeting and protection of Maori land. The questions also

address compensation, offer back, scenic reserves, gifted lands and overall impact.

8.3.2 Sub-regional and local

No specifics are singled out in the Statement of Issues.

8.3.3 Geographical extent of regional, sub-regional and local issues

Public works takings occurred across all parts of the region. The impact on Maori varied in part
according to the pace and extent of Maori land alienation, with only land retained being exposed
to taking. The impact was therefore potentially greater, especially in the twentieth century, in

northern Whangarei, Mangakahia, inland Bay of Islands and Whangaroa, and Hokianga.
8.4 Research, publications and other evidential resources

8.4.1 National reports and publications

Waitangi Tribunal, Wairarapa ki Tararua Report, (Legislation Direct, 2010), chapter on public

works takings

8.4.2 Regional reports and documents

Peter McBurney, ‘Northland: Public Works and Other Takings: c1871-1993’ (A13)
David Alexander, ‘Land-Based Resources, Waterways and Environmental Impacts’ (A7)
Mary Gillingham & Suzanne Woodley, ‘Northland: Gifting of Lands’ (A8)

Nicholas Bayley, ‘Aspects of Maori Economic Development and Capability in the Te Paparahi o
Te Raki Inquiry Region (Wai 1040) from 1840 to ¢.2000’ (E41)

Tony Walzl, “Twentieth Century Overview Part I, 1935-2006’ (A38)

8.4.3 Sub-regional and local reports and documents

Ralph Johnson, ‘Kaikohe Aerodrome’ (E4)
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8.4.4 Research under way, to be undertaken, or completed but not filed

Hato Petera College (3.1.916)

Darrell Naden (for Wai 1385) reports that Morehu McDonald is completing a historical research
report on land and educational issues in connection with Hato Petera College at the request of
Nga Tauira Tawhito o Hato Petera. The Crown granted the land in question to the Catholic
Bishop of Auckland in 1850. The report was due to be filed in mid-2013.

8.5 Issue coverage in the research

8.5.1 Regional

McBurney’s substantial overview report on public works and other takings (A13) gives an
overview of public works legislation before moving to examine case studies. The overview
discusses public works in English law and the impact on Maori land from 1840-1862, then
considers land-taking legislation as it affected Maori land between 1863 and 1928 and the
extension of land-taking powers to local authorities over the same period, before finally covering
public works legislation affecting Maori land between 1928 and 1993. The Tribunal has also
investigated and reported on public works takings in many other district and regional inquiries,
notably in its recent Wairarapa ki Tararua Report. The reports of Alexander (A7), Bayley (E41)
and Walzl (A38) give the wider context for economic development in the region that provided the
impetus and justification for particular public works and other takings in many instances, and

impacts on the environment.

8.5.2 Sub-regional and local

The general issues are informed in the research by sub-regional and local examples, in
particular a range of case studies examining specific examples. McBurney’s case studies,
arising from claims, cover roads, railways, defence, quarries, scenic reserves, utilities, and
general takings, including land for schools, and address matters in depth across the inquiry

region. In determining his case studies, McBurney noted:

During the first period of research | had numerous meetings with most of the claimant
collectives and with some independent groups to hear first hand what their public
works issues were. While it has not been possible to include as case studies all
issues raised, the recommendations of claimant groups were the main determining
factor in selecting case studies. The other determining factor was the availability of

archival material dealing with the various issues raised. (A13, p 91)

McBurney draws general conclusions from his case studies on issues such as notification and

consultation, Maori challenges and opposition to takings, whether compensation was equitable
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and recognised Maori cultural values, sufficiency of land left for Maori, whether the Crown
acquired more land than was strictly necessary, Crown consideration of alternatives to
compulsory acquisition, the influence of local bodies on public works takings, and whether lands

no longer required for the original purpose were returned to the original owners.

There are few other local case studies of specific public works takings. An exception is Johnson’s

early study of Kaikohe aerodrome (E4).

Gillingham & Woodley’s report (A8) covers gifting in detail, with comprehensive research into

local cases of gifting.

8.5.3 Geographical coverage

Local detail is drawn from across the sub-regions and provides a balanced treatment of the main

public works issues.

8.6 Proposals and suggestions for further research

No proposals for further research have been received.

8.7 Conclusion

Coverage appears adequate in range and depth for inquiry and is well integrated into the
general contextual discussion. The existing technical research and document banks on the
record of inquiry provide sufficient local information across the sub-regions. Claimant

evidence on local cases would further strengthen and extend the evidential base.

8.8 Recommendations

No further local research is recommended on this topic.
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Topic 9: Local government and rating

9.1 Introduction

The Crown’s progressive devolution of power to local authorities raises questions of
responsibility for its compliance with Te Tiriti/the Treaty. Local government has administered
a wide range of functions. A key role was the establishment and maintenance of local roads
and bridges, access to which was important for the economic development of Maori land. A
wide range of other functions extended to rubbish disposal/collection, public amenities, water
supply, dog control and power supply. Following the Town and Country Planning Act 1954,
planning became an important function for county councils. Under some planning regimes,
restrictions applicable to rural Maori were placed upon the subdivision of rural lands and on

the number of houses permitted on them.

Local body representation evolved gradually from a property-based to a universal franchise,
which was not fully realised until 1986. Maori participation was limited by the ‘nominated
owner’ rule under the Rating Act 1882 and Counties Act 1908, which allowed only one owner
of a multiply owned block to vote. A pervasive source of grievance for Maori throughout the
twentieth century was the local government rating system and its application to rural Maori
land, including the loss of land for non-payment of rates and of the right to vote in local

elections.

9.2 The Crown’s position and concessions

The Crown states its view on the legal standing of local authorities, and accepts that the
linking of voting to the payment of rates is an issue for inquiry:
Local authorities are not the Crown, nor do they act on behalf of the Crown for the purposes
of the Treaty of Waitangi Act 1975. Under earlier legislation the right to vote in local body

elections was linked to payment of rates. The Crown accepts that this is an issue for further
inquiry. (1.3.2, pp 162-163)

9.3 Issues for inquiry

9.3.1 Regional

The local government topic is summarised in the Statement of Issues into headline

questions as follows:

¢ Did the Crown ensure that local government was empowered to meet the local political,
social and economic needs of Maori?
¢ Did the Crown seek to ensure that Maori could effectively participate within the local

structures?
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¢ What roles, powers and obligations has the Crown devolved to local authorities over time,

and what has been the effect on, and significance for, Te Raki Maori of their devolution?

The Statement of Issues focuses its particular questions on the extent to which Te Raki
Maori were enabled to exercise local autonomy and self-government, Crown obligations in
this area, the use and Crown oversight of delegated powers by local bodies, rates and

rating, and alternatives to and effects of the local government regime.

9.3.2 Sub-regional and local

By definition, this topic tends to the sub-regional and the local. The topic is focused on local
government as it was exercised in all localities and in relation to the general issues raised in the

Statement of Issues.

9.3.3 Geographical extent of regional, sub-regional and local issues

The issues apply across the whole region, but had differing local effects depending on the
amount of land remaining in Maori ownership and the local distribution of Maori

communities.
9.4 Research, publications and other evidential resources

9.4.1 Regional reports and documents

Bruce Stirling, ‘Eating Away at the Land, Eating Away at the People: Local Government, Rates,
and Maori in Northland’ (A15)

Terry Hearn, ‘Social and Economic Change in Northland, ¢.1900-c.1945’ (A3)

Tony Walzl, “Twentieth Century Overview Part I, 1935-2006’ (A38)

David Alexander, ‘Land-Based Resources, Waterways and Environmental Impacts’ (A7)
Nicholas Bayley, ‘Aspects of Maori Economic Development and Capability in the Te Paparahi o

Te Raki Inquiry Region (Wai 1040) from 1840 to ¢.2000’ (E41)

9.4.2 Research under way, to be undertaken, or completed but not filed

No further research has been notified on this topic.
9.5 Issue coverage in the research

9.5.1 Regional

This issue is thoroughly researched in Stirling’s thematic overview report (A15). The report is
divided into chronological sections, each of which sets out a general outline and introduction to

relevant local government legislation in New Zealand as it affected Maori, before moving to Maori
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engagement with and reactions across the districts to local government policies and practices,
using wide-ranging case examples. Hearn (A3), Walzl (A38), Alexander (A7) and Bayley (E41)
also discuss local government as it impacted on Maori communities over time in their reports,

providing further important contextual and localised information.

9.5.2 Sub-regional and local

The key issue is rating and Stirling (A15) addresses this issue comprehensively both in depth and
breadth. Case examples are drawn from across the region, including Hokianga, Bay of Islands,
Whangarei, Whangaroa, Rodney, Warkworth and Kaikohe. The particular nature and impact of
local government in the region is also assessed in respect of the different districts, and attempts
at reform and varying localised Maori efforts to engage with local government, including protest
and negative impacts, are also discussed. This report supplements the research on land issues
and socio-economic themes by providing crucial context on land use and loss through rating and

the benefits and costs to Maori of the local government apparatus in this region.

9.5.3 Geographical coverage

Sufficient local detail is presented from across the sub-regions to give a balanced treatment of the

main local government issues and historical periods.
9.6 Proposals and suggestions for further research

9.6.1 The rates burden and taking of land for rates (3.1.916)
Darrell Naden (for Wai 824, 1385, 1531, 1886, 1957, 1968, 2000, 2005, 2021, 2061 and 2063)

requests targeted research on claimant land affected either by the rates burden or by taking for

rates.

Comment:

The research topics are framed in generic terms and there is no indication of special
circumstances. In the absence of assessments of all land blocks subject to rates, Stirling’s
overview report has sufficient depth of local detail across the region to provide analogous
reference points for blocks not individually addressed. The impact of the rating regime and of
rates-related takings will also be taken up, where relevant, in the sub-regional twentieth century

block histories proposed under topic 7.

9.7 Conclusion

The existing technical research and document banks on the record of inquiry provide sufficient
local information across the sub-regions. Claimant evidence on local cases would further

strengthen and extend the evidential base.
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9.8 Recommendations

No further local research is needed separately on this topic. Connected specific issues, such as
takings for rates, will feature in land block case-study research where additional information is
needed and relevant.
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Topic 10: Ownership and management of the environment, water and
other non-land resources

10.1 Introduction

Settlement, commercial resource exploitation and an industrialised urban and rural economy
have transformed the indigenous environment. Amongst the early impacts were
deforestation, introduced species and scenery preservation. In the twentieth century a
general shift toward the protection and management of the natural environment and its finite
resources was accompanied by the effects of urbanisation, commercial coastal
development, intensive farming, exotic forestry and multiple pressures on freshwater usage.
A large body of legislation governing environmental and natural resource management has
developed since 1840. Crown legislation, policies and actions concerning the environment,
water, and other non-land (such as mineral) resources had a major impact on Te Raki Méaori.
Crown and local authority custody of the natural environment remains very much in

contention.

10.2 The Crown’s position and concessions
The Crown considers that current policy and legislation is Treaty-compliant:

The Crown considers the RMA to be consistent with Treaty principles. It requires a balancing of
interests which is also provided for in Te Tiriti and/or The Treaty. There are multiple interests in
the environment and natural resources of the inquiry district that must be carefully weighed and
the RMA regime provides for this. (1.3.2, p 169)

The Crown has not notified concessions on any other aspect of claims concerning

environmental management, water and other non-land resources.
10.3 Issues for inquiry

10.3.1 Regional

The ownership and management of environmental, water and other non-land resources topic

is summarised in the Statement of Issues into headline questions as follows:

¢ In what ways have Te Raki Maori exercised tino rangatiratanga, kaitiakitanga, and use
and enjoyment of the harbour, water, minerals, timber and other natural resources in their
rohe?

¢ How have Crown actions and policies impacted on this exercise?

¢ What has been the impact of the Crown’s regulation and management of the natural

environment, water and resources within the Te Raki inquiry region?
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The Statement of Issues focuses its particular questions on what are sometimes conflicting
understandings of environmental use and relationships; consultation and delegation;
protection; degradation and pollution; exotic and indigenous flora and fauna; resource
management legislation, policy and practice; environmental management of water and

waterways; and resourcing for Maori engagement and current status.

10.3.2 Sub-regional and local

Specific issues on behalf of the hapd of Whangarei and the Whangarei sub-region were
identified in topic 15 of the Statement of Issues. These issues involved the port of
Whangarei/Northport and the Marsden Point Refinery. Issues for these topics included
agreements, if any, on development, access to traditional areas of customary use,
environmental quality, the impact of dredging and sand removal, land reclamation and

environmental protection.

10.3.3 Geographical extent of regional, sub-regional and local issues

The issues have general applicability throughout the region, but vary in practice depending on
where harbours, lakes, rivers and affected lands are found. Instances of issues are not confined
to particular districts or localities, although some localities may have a greater number of
instances than others. Areas of concentration include coastal waters and land, especially in
estuaries and bays; rivers; lakes such as Lake Omapere; springs; and indigenous and exotic
forestry. Explicit local issues are identified for Whangarei in topic 15 of the Statement of Issues,
but those cases do not exhaust the local issues that would illustrate the general issue topic

guestions.
10.4 Research, publications and other evidential resources

10.4.1 National reports and publications

Robert McLean & Trecia Smith, The Crown and Flora and Fauna: Legislation, Policies and
Practices, 1983-98, (Waitangi Tribunal, 2001)

10.4.2 Regional reports and documents

Ministry of Works, National Resources Survey Part iii Northland Region, (Wellington, 1964)

Northland Regional Development Council, Northland Regional Development Resources Survey,
(Whangarei, 1978).

David Alexander, ‘Land-Based Resources, Waterways and Environmental Impacts’ (A7)

Bruce Stirling, ‘Eating Away at the Land, Eating Away at the People: Local Government, Rates,
and Maori in Northland’ (A15)
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David Armstrong, Vincent O'Malley & Bruce Stirling, ‘Northland Language Culture and Education.
Part Il: Wahi Tapu, Taonga and Te Reo Maori’ (A14)

1173

Manuka Henare, Hazel Petrie & Adrienne Puckey, “He Whenua Rangatira”: Northern Tribal

Landscape Overview’ (A37)

Nicholas Bayley, ‘Aspects of Maori Economic Development and Capability in the Te Paparahi o
Te Raki Inquiry Region (Wai 1040) from 1840 to ¢.2000’ (E41)

Terry Hearn, ‘Social and Economic Change in Northland, ¢.1900-c.1945’ (A3)
Tony Walzl, “Twentieth Century Overview Part I, 1935-2006’ (A38)

David Armstrong & Evald Subasic, ‘Northern Land and Politics: 1860-1910’ (A12)

10.4.3 Sub-regional and local reports and documents

Jack Lee, Hokianga, (Auckland, 1987)
Rosemary Daamen, ‘Te Rarawa ki Hokianga: Exploratory Report on Wai 128’ (E11)

Dinah Paul, ‘Whatitiri: “The Lands, the Peoples and Their Water” (E37)

10.4.4 Research under way, to be undertaken, or completed but not filed

No further research has been notified on this topic.
10.5 Issue coverage in the research

10.5.1 Regional

Alexander’s overview report on land-based resources, waterways and environmental impacts
(A7) comprises the principal research on this topic. It covers both the nineteenth and twentieth
centuries. The report provides a wide-ranging regional overview of environmental change and
impacts and of the major participants. Issues covered include environmental use and
relationships; consultation and delegation; protection; degradation and pollution; exotic and
indigenous flora and fauna; resource management legislation, policy and practice;
environmental management of water and waterways; and resourcing for Maori engagement
and current status. These are discussed comprehensively across time, with substantial local
coverage and with selected case studies. The report also addresses in depth the linkage
between economic and environmental change in Northland and provides an important

supplement to other socio-economic research for this inquiry.

Henare, Petrie & Puckey’s tribal landscape overview report (A37) has a more limited
discussion of environmental themes. Its treatment of the relationship between local

government and Maori on environmental matters complements and completes Stirling’s local
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government research (A15). Alexander notes that he has dealt more lightly with matters
closer to the present on the assumption that claimants and participants in more recent
issues will be in a better position to offer informed perspectives. In relation to more recent
events, Alexander also recommended that his report be used in conjunction with McLean &

Smith’s published report (2001), which provides important contextual detail.

10.5.2 Sub-regional and local

The maijor part of Alexander’s substantial report (A7) is made up of large case studies. These
studies concern Lake Omapere, Ngawha, Whangarei Harbour, two rivers flowing into the Bay of
Islands (Waitangi and Kawakawa), Crown treatment of maunga, pigeons and muttonbirds, the
timber industry at Whangaroa, rock oyster harvesting at the Bay of Islands, agricultural
reclamation in Hokianga harbour, sand and shingle extraction from Eastern Northland beaches,
and town and country planning for coastal reserves in Whangarei county. The discussion of wahi
tapu sites and taonga supplements that of Armstrong, O’Malley & Stirling in their overview report
on wahi tapu, taonga and te reo Maori (A14). Alexander’s general coverage of the issues is
supported by extensive local research and evidence, drawn from across the region, and provides

substantial local issues research to illuminate the issues identified in the Statement of Issues.

As noted, Alexander expects claimants to have an active role in presenting evidence for more

recent times that would add to and complement the research undertaken:

The skills of this report’s writer arise from the locating and understanding of early Crown
records, where those records are often the only surviving source of information on a subject.
Within the lifetime of the present generation, however, those directly involved in dealings with
the Crown have a far more detailed and intimate knowledge of events than this writer can
ever hope to attain merely by reading what others have written. The net result is that the
environmental impacts since the Second World War may seem to be covered more lightly
than those of earlier eras, even though they may have had just as severe and intense an
effect on Northland Maori. The decision to cover modern events less thoroughly was made in
the knowledge that those who lived through those events, and were actively involved with

them, will be able to add their stories to what has been written in this report. (A7, pp 17-18)

Geographical coverage

Historical treatment of specific localities appears in several of the thematic research reports, for
instance on early timber cutting. Alexander’s coverage extends across the region and is well
grounded in relevant local research. Given the diversity of environmental issues, it is necessarily
selective of supporting examples and case studies. Some of these address matters unique to the

local area. Others are illustrative of a much wider range of issues and impacts, for instance on
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waterways. For the latter, and for an integrated approach to particular ecological zones, the

existing coverage may not always suffice at the sub-regional level.
10.6 Proposals and suggestions for further research

10.6.1 Hokianga harbour (3.1.875, 3.1.897, 3.2.231)

Katharine Taurau (for Wai 2003), supported by counsel for a number of other claims,
requests further research on Hokianga harbour and its catchment. The research is
recommended to cover physical and hydrological geography; the resident hapl; economic
history; and Crown ownership, management and control of the harbour, its waters and the cultural
landscape. Particular concerns include the loss of Maori rangatiratanga in the management and
control of the harbour; water exploitation and pollution; impacts on customary fisheries; local

authority zoning and planning; and the protection of wahi tapu.

Comment:

Alexander’s environmental overview report (A7) contains some specific evidence on Hokianga
harbour within its analysis of region-wide topics and a case study of agricultural reclamation in
Hokianga harbour. His supporting papers, which can be searched by key word, contain a range
of source documents relevant to Hokianga issues. The economic history and development of the
sub-region features in Bayley’s economic overview report (E41), in Lee (1987), which illuminates
the harbour economy and environment, and in studies by the Ministry of Works (1964) and the
Northland Regional Development Council (1978). Stirling (A15) presents examples of local body
planning policy and impacts in Hokianga in the 1970s and 1980s. Daamen'’s report on the Wai

128 claim (E11) provides further information on scenic reserves, waterways and wahi tapu.

These sources contain some of the information sought by the claimants. Other information is best
provided mainly through tangata whenua and oral and traditional evidence, in particular for a
description of resident hapl and whanau (listed item 2) and of the traditional cultural landscape
(item 4). But more information is needed on several topics, including the ecology of the catchment
and harbour (item 1); Crown management and control of harbour waters (item 3) and the cultural
landscape (item 4); loss of kaitiakitanga over kaimoana and customary fishing (item 5); protection
of wahi tapu (item 6); and land-use zoning (item 6). A sub-regional study targeted on selected
aspects of environmental ownership, management and control would contribute to a more
integrated understanding of the distinctive characteristics of Hokianga as an estuary and

catchment. The study could best focus on the period since the Resource Management Act 1991.
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10.6.2 Environmental research on the Punakitere and Mangamuka Rivers and

Maungakawakawa (3.1.916)

Darrell Naden (for Wai 1947 and 1541) requests a series of environmental case studies on the
Punakitere River in relation to environmental management and degradation, on the Mangamuka
River in relation to degradation and in particular eel depletion, and on Maungakawakawa

concerning environmental change over time and aspects of land alienation.

Comment:

Alexander’s environmental overview report (A7) provides wide-ranging coverage of the effects of
environmental use and degradation over time across the region. While it does not address the
two rivers and the maunga of concern to the claimants, it does investigate environmental
management and degradation in relation to rivers, species depletion, and environmental change
and land alienation. In particular, Alexander provides two river case studies, on the Waitangi and
Kawakawa rivers respectively, as well as a case study of Lake Omapere and examples from
other river environments, including on tuna depletion. There is additional information in Hearn
(A3) and Walzl (A38) on the land areas around the Punakitere and Mangamuka Rivers, and

Maungakawakawa.

Counsel’s research request is framed in fairly general terms. In addition to the research for this
inquiry, there is a substantial literature on historical environmental change, on both of which the
claimants can draw for context. Further information may be needed, however, on the
environmental management of rural waterway pollution and its impacts in recent times. This may
be obtainable in part from local authority data, to which counsel refers, and from the scientific
literature. The depletion of freshwater species subject to customary harvesting, especially tuna,

may also be of concern to claimants in other parts of the inquiry region.

10.6.3 Whangarei local issues

Specific issues on behalf of the hapl of Whangarei and the Whangarei sub-region were identified
in Topic 15 of the Tribunal’'s Statement of Issues regarding the Port of Whangarei/Northport and
the Marsden Point oil refinery (paras 15.1a i-vi, and 15.2a i-v respectively). For the Port of

Whangarei/Northport they include:

o whether commercial development had hapd agreement;

e adequacy of access to traditional areas of customary use;

¢ maintenance of environmental quality for customary uses and practices;

¢ the impact of dredging and siltation on customary usage;

o the effect of the Whangarei Harbour Board Acts on the hapt of Whangarei; and

e consideration of hapu interests in relation to land reclamation.

71



For the Marsden Point refinery they include:

e hapu agreement to its placement and operation;

e adequacy of access to traditional areas of customary use;

e maintenance of environmental quality for customary uses and practices;

¢ the impact of the removal of sand from Whangarei beaches and dunes; and

e Crown protection from environmental impacts.

Comment:

Alexander (A7) provides a detailed case study of Whangarei Harbour that addresses these
issues. In particular, he covers the area from the nineteenth century to the late twentieth
century, focusing on management, reclamation, dredging, oysters and mussels, land
takings, water pollution, Marsden Point, and discussion of a Whangarei Harbour study
undertaken between 1983 and 1989. His report, with extensive supporting papers of source
documents, gives substantial coverage of the issues raised, which claimant evidence will be

able to strengthen further.

10.6.4 Whangaroa waterways ( 3.1.620)

In a previous submission (8 August 2011), Tavake Barron Afeaki and Mireama Houra (for
Wai 1673, 1681, 1722 and 2179) proposed a waterways report that would investigate in
particular how tino rangatiratanga was exercised in regards to Whangaroa waterways, and

how such exercise was undermined over time.

Comment:

Alexander (A7) deals at length with environmental impacts across the region, including those
specific to the area. He also provides two river case studies, as well as discussing the
effects on Whangaroa waterways of the timber industry over time. The exercise of tino

rangatiratanga is an appropriate subject for claimant traditional evidence.

10.6.5 Poroti springs (3.1.616)
In a previous submission (4 August 2011), Donna Hall (for Wai 568 and 861) proposed

Poroti springs for a case study of the alienation of key natural resources such as water. The
research would focus on Maori and Crown conceptions of ownership, and how this

ownership was understood and implemented by Maori and the Crown.

Comment:

The exploitation of water from Poroti Springs in the 1970s and 1980s is briefly discussed by
Alexander (A7) and there is further historical detail on land-related issues originating in the
1880s in Armstrong & Subasic (A12), Hearn (A3) and Paul (E37). However, there is little

information on the period from 1990 up to the recently concluded case in the Environment
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Court. The claimants may wish to consider filing relevant documentation from this and other
proceedings that they consider would help to fill this gap, as well as other material, such as

the recent TV documentary on Poroti Springs.®

This resource has long been a source of contention and the claimants will be able to draw on
their extensive experience in preparing their evidence. This is likely to suffice in combination
with the existing technical research and a local case study targeted on control and usage of

the water resource from 1990 to the present.

10.7 Conclusion

Alexander’s report and supporting papers (A7), supplemented by detail from other overview
reports, by relevant secondary literature and by official reports and data, provide coverage of
many environmental issues across the region, drawing on a wide range of local examples and
cases. Further information is needed on several issues and areas, mainly over the last 20-30
years. This includes a sub-regional focus on the Hokianga harbour and catchment, a case study
of Poroti Springs, and technical evidence and data on local aspects of rural river environmental

management and the impact of pollution on customary river resources used by Maori.

On river management and pollution impacts, research can be expected to identify further relevant
environmental data obtainable from published and unpublished local authority sources and the
scientific literature. Some of the data will be comparable and local case examples will be, to
varying degrees, representative of sub-regional situations. For an achievable scope of research to
be specified, it must be targeted on a limited set of sub-regional waterway cases, preferably no
more than one each from Whangaroa, Hokianga, inland Bay of Islands, Mangakahia and
Whangarei. It is also important that the waterways chosen be of substantial customary interest to
claimants in the sub-region, have issues in contention and have sufficient process
documentation, data and scientific results available for targeted research to be feasible. A
practical approach might be for counsel to coordinate their preferred selection of cases in

consultation with the researcher commissioned for the assignment.

The technical evidence and data needs to be complemented by substantial claimant evidence on
their experience of the environmental management and planning regimes and on the impact of

these regimes on customary resources and species, cultural values and kaitiakitanga. Local

® Referenced in an affidavit filed on the record of the National Fresh Water and Geothermal Resources
Inquiry (Wai 2357/2358, A52). Other documents filed on the record of that inquiry (e.g. Wai 2357/2358, A5,
A52(a-b)) may also be relevant, as may documents filed on particular claim records, such as the 1989
resource consent hearing held by a special Tribunal of the Northland Regional Council for the use of Poroti
Springs (Wai 861, A1(r)).
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bodies may also be able to make a significant contribution. Stage 2 hearings to date have seen
tangata whenua provide evidence on issues concerning local government agencies in their area.
Recently, the presiding officer directed claimant counsel to highlight local government matters in
claimant evidence to assist those local bodies who wish to participate in hearings and engage the
evidence that affects them (2.6.23).

10.8 Recommendations

It is recommended:

a) that a targeted sub-regional study of selected aspects of environmental ownership,
management and control in the Hokianga harbour and catchment under the resource
management regime since 1991 be commissioned, focusing in particular on ecology,
Crown management and control of harbour waters and the cultural landscape, land-use
zoning, the exercise of kaitiakitanga over kaimoana and customary fishing, and the
protection of wahi tapu;

b) that a research report be commissioned on selected aspects and case examples, one per
sub-district, of rural river environmental management and the impact of pollution on
customary river resources and kaitiakitanga under the environmental management
regime in force since 1991, including the state of valued indigenous species such as tuna;

c) that claimant counsel coordinate a joint preferred selection of cases to be considered for
the research recommended in (b);

d) that a local case study of Poroti Springs be commissioned, focusing on the control

and usage of the water resource from 1990 to the present.
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Topic 11: Takutai moanal/foreshore and seabed

11.1 Introduction

The Crown’s treatment of Maori rights and interests in te takutai moana/the foreshore and
seabed has been subject to much legal and political contestation over the last decade. This
has been a matter of contention for Te Raki Maori reaching back into the nineteenth century.
It has involved the application of the Crown’s legal interpretation and legislation to the
regulation and management of te takutai moana/the foreshore and seabed, and the impact
this has had on the connection of Te Raki Maori to the moana, particularly for coastal

communities.

11.2 The Crown’s position and concessions

The Crown has made no relevant concessions on this issue.
11.3 Issues for inquiry

11.3.1 Regional
The takutai moana/foreshore and seabed topic is summarised in the Statement of Issues

into a headline question as follows

¢ What was the impact of the Crown’s regulation and management of the takutai

moana/foreshore and seabed within the Te Raki region?

The particular questions on this topic in the Statement of Issues focus on rights and
responsibilities; relevant legislation and regulation; compliance and consistency; the role of

tikanga and kaitiakitanga; and effects.

11.3.2 Sub-regional and local

The topic is localised to the foreshore and seabed areas of the inquiry district. Except for

Whangarei, the Statement of Issues does not focus on any particular area.

11.3.3 Geographical extent of regional, sub-regional and local issues

All relevant areas of the foreshore and seabed are included but differences in focus will
emerge depending on what sort of administrative regime covers particular parts of the

foreshore and seabed.
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11.4 Research, publications and other evidential resources

11.4.1 National reports and publications
Waitangi Tribunal, Report on the Crown’s Foreshore and Seabed Policy, (Legislation Direct,

2004), in particular Chapter Two

Richard Boast, The Foreshore, Rangahaua Whanui National Theme Q, (Waitangi Tribunal, 1996)

11.4.2 Regional reports and documents

David Alexander, ‘Land-Based Resources, Waterways and Environmental Impacts’ (A7)

Manuka Henare, Hazel Petrie & Adrienne Puckey, “He Whenua Rangatira”: Northern Tribal

Landscape Overview’ (A37)

11.4.3 Research under way, to be undertaken, or completed but not filed

No further research on this topic has been notified.
11.5 Issue coverage in the research

11.5.1 Regional

Alexander’s report (A7) provides important contextual background and some locally derived

research that should inform parties further on this topic, as do Henare, Petrie & Puckey (A37) on
Te Raki Maori cultural understandings and expectations. The Tribunal itself has reported on this
topic in relation to proposed law changes in 2003. The issue itself is likely to be best covered by

claimant evidence and submissions.

11.5.2 Sub-regional and local

Boast (1996) briefly considers one of Judge Acheson'’s foreshore cases from Hokianga Harbour.
More extensively, Alexander’s report (A7) discusses case examples, including Whangarei
Harbour, rock oyster harvesting in the Bay of Islands, agricultural reclamation in Hokianga
Harbour, sand and shingle extraction from eastern Northland beaches, and town and country
planning for coastal reserves in Whangarei county. These case studies provide detailed localised
information around understandings and the exercise of authority over foreshore and seabed
areas. They are likely to be used and extended in the development of claimants’ own evidence on

particular areas and resources.
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11.5.3 Geographical Coverage

Coverage in Alexander’s geographically specific case studies is summarised above and extends
across a variety of coastal domains. This issue is likely to have an intense local focus for a

number of Maori coastal communities, and hence in tangata whenua evidence.
11.6 Proposals and suggestions for further research

11.6.1 Research proposals

No separate proposals for further specific research have been received. The request for a
Hokianga harbour study (see topic 10) links to ownership and resource management issues

under this topic.

11.7 Conclusion

Although Alexander (A7) does not address takutai moana issues separately, his report
provides a diversity of local information on a number of areas and resources. The proposed
Hokianga harbour study (see topic 10) can be expected to add local context and
perspectives. Henare, Petrie & Puckey’s brief analysis of Maori historical interpretations of
rights over takutai moana (A37, chapter 8) is likely to be supplemented by claimant
traditional and contemporary evidence from coastal areas. Taken together, these evidential

resources are likely to suffice.

11.8 Recommendations

No further local research is recommended on this topic.
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Topic 12: Economic development and capability

12.1 Introduction

The Crown'’s role in protecting the economic welfare of Te Raki Maori and enabling their
access to the opportunities opened up by Pakeha settlement and economic development is
one of the broad issues before the inquiry. Initial economic opportunities and trade, in which
Te Raki Maori directly participated, gave way as the nineteenth century progressed to a
primary focus on timber felling and gum digging as the major sources of economic
opportunity. The twentieth century saw commercial agriculture and pastoral farming,
particularly dairying, emerge as key economic activities, supplemented towards the century’s
end by an expansion of commercial exotic forestry and fishing. Te Raki Maori involvement in
economic development and their capability for such involvement are issues for inquiry in a

region that since the mid-1840s has generally lagged behind most others.

12.2 The Crown’s position and concessions

The Crown notes a lack of evidence on the record of inquiry regarding these issues and that
the subject requires further investigation. The Crown says its position is of a preliminary and
high-level nature (1.3.2, p 195).

12.3 Issues for inquiry

12.3.1 Regional

The economic development and capability topic is summarised in the Statement of Issues

into headline questions as follows:

o To what extent has the Crown facilitated the economic development of Maori in the
Te Raki inquiry region through legislation, policies and practices?
e Have these Crown actions assisted Maori to participate effectively in emerging

economic opportunities?

The particular questions in the Statement of Issues focus on economic opportunities and

development; obstacles to development; and government economic assistance.

12.3.2 Sub-regional and local

In practice, this topic raises issues that are likely to have been experienced across the region.
Variations will occur to the extent that particular Maori communities retained land and resources
sufficient to consider economic development, and the precise nature of economic opportunities
that could potentially be undertaken in different localities. Such opportunities extend to

engagement in the wider commercial economy as it evolved.
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12.3.4 Geographical extent of regional, sub-regional and local issues

These issues apply across the region and to all Maori. They are likely to have greater or less
applicability depending on what land and resources were retained by Maori communities and
the nature of economic opportunities that could meaningfully be undertaken. The forms of
activity have also been influenced by the distribution of natural resources, urban and rural
settings, coastal and inland locations, the distribution of transport and other infrastructure,

and the profile of economic activity over time.
12.4 Research, publications and other evidential resources

12.4.1 Regional reports and documents

Terry Hearn, ‘Social and Economic Change in Northland, ¢.1900-c.1945’ (A3)

Tony Walzl, “Twentieth Century Overview Part ll, 1935-2006’ (A38)

Paula Berghan comp, ‘Northland Block Research Narratives’, vols 4-9 (A39(c)-(h))
David Alexander, ‘Land-Based Resources, Waterways and Environmental Impacts’ (A7)
John Barrington, ‘Northland Language, Culture and Education: Part 1: Education’ (A2)

Manuka Henare, Hazel Petrie & Adrienne Puckey, “He Whenua Rangatira”: Northern Tribal

Landscape Overview’ (A37)
Peter McBurney, ‘Northland: Public Works and Other Takings: ¢1871-1993’ (A13)

Nicholas Bayley, ‘Aspects of Maori Economic Development and Capability in the Te Paparahi o
Te Raki Inquiry Region (Wai 1040) from 1840 to ¢.2000’ (E41)

Bruce Stirling, ‘Eating Away at the Land, Eating Away at the People: Local Government, Rates,
and Maori in Northland’ (A15)

Adrienne Puckey, “The Substance of the Shadow”: M&ori and Pakeha Political Economic
Relationships 1860-1940, A Far Northern Case Study, (PhD thesis, Auckland University,
2006)

Crown counsel, ‘Tabulated Data - Native Land Court Title Investigations and Crown Purchasing,
1865 Onward’ (1.3.2(c))

12.4.2 Research under way, to be undertaken, or completed but not filed

No research on this topic has been notified.
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12.5 Issue coverage in the research

12.5.1 Regional

Hearn (A3) and Walzl (A38) provide substantial material on economic matters, including housing
and employment. In both reports, economic aspects form a major part of the overall analysis.
Relevant socio-demographic information is also supplied in those reports. Alexander (A7) also
covers important aspects of economic development extensively in his environmental report.
McBurney (A13) and Henare, Petrie & Puckey (A37) also discuss economic matters as part of
their analyses. Bayley (E41) provides an analytical overview addressing explicitly questions about
economic development and capability, drawing largely on existing research, to assist
understanding as to why Maori economic development took the course that it did. The
supplementary research, in some cases dealing with areas outside this inquiry region, provides
useful analytic and contextual information to assist with better understanding how to use existing

local research in addressing the issues.

12.5.2 Sub-regional and local

In combination, Hearn (A3), Walzl (A38) and Alexander (A7) in their respective reports and
document banks support their general analysis with a significant amount of local research. Hearn
investigates the state of Maori farming in a chapter which draws extensively on and discusses
local examples, as well as providing detailed figures on Te Raki housing and employment. Walzl
supplies a mass of economic research, by district and within districts, giving extensive discussion
of local examples, and providing figures, graphs and tables that, together with his analysis,
ground his research comprehensively. Land issues, employment, housing, economic opportunity
or lack of it, demographic information, and Maori economic aspirations are informed by a
significant amount of local research, which can be explored even further through the
accompanying document banks. There is therefore a wealth of information, analysis and local

research on economic matters.

12.5.3 Geographical coverage

The socio-economic information is generally drawn from sources covering all the five districts.
Walzl in particular has drawn a wide range of case evidence from all the five districts in his

assessment of the impact of socio-economic issues confronting Maori.
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12.6 Proposals and suggestions for further research

12.6.1 Quantitative assessment of the impact of economic opportunities lost by Ngapuhi
(3.1.907, 3.1.810)

David Stone and Robert Wills (for Wai 1582) request a quantitative economic impact report to

assess the value of the loss to Ngapuhi of economic opportunity and of land and resources.

Comment:

Counsel repeats an earlier request for further generic research. A number of the thematic
overview reports provide statistical data on demographic, economic and social indicators and
trends in all periods of the nineteenth and twentieth centuries, and at the local and sub-regional
as well as regional levels. The two twentieth century overview reports by Hearn (A3) and Walzl
(A38) are particularly well populated and the land transaction tabulations by Berghan (A39) and
the Crown (1.3.2(a)-(c)) provide the basis for a statistical overview of the titling, partition and
alienation of many Maori-owned land blocks. However, assessing impact in quantitative terms
requires complex historical analysis linking outcomes to Crown policies and actions through
chains of causation in varying levels of aggregation and lengths of time. The existing research
makes wide-ranging use of quantitative data, and both the data and the analytical use made of it
can be appraised. Beyond measurable impacts, assessing economic opportunities foregone in
quantitative terms would require counter-factual scenarios to be built, which is a matter more for

analysis and legal argument than for further research.

12.7 Conclusion

A substantial body of economic research and data have been prepared for this inquiry in reports
and document banks and in relevant secondary literature cited in the reports. It includes extensive

detail at the sub-regional and local levels across the region and for most historical periods.

12.8 Recommendations

No further local research is recommended on this topic.
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Topic 13: Socio-economic issues

13.1 Introduction

Socio-economic issues arise around housing, employment, health, education, migration,
urbanisation, the justice system, and social service delivery. They concern both impacts
arising from other claim issues and the adequacy of the Crown’s response to and services
addressing the general socio-economic condition of Maori, although the exact nature of
Crown involvement has varied considerably over time. The Crown’s socio-economic
engagement with Te Raki Maori and the effects of that engagement in terms of broader

socio-economic legislation and provision are matters for inquiry.

13.2 The Crown’s position and concessions

The Crown acknowledges that there is value in inquiring into the socio-economic changes in
Northland (1.3.2, p 200). It notes a lack of evidence on the record of inquiry regarding the
socio-economic status of Northland Maori, and that as further evidence becomes available it

will develop its response.
13.3 Issues for inquiry

13.3.1 Regional

The twentieth century socio-economic issue topic is summarised in the Statement of Issues

into headline questions as follows:

¢ Did the Crown provide adequate and effective social services to Te Raki Maori and
what was the impact of the services that were delivered?
o Did the Crown appropriately recognise Te Raki Maori needs and concerns with

regards to socioeconomic conditions and services?

The particular questions in the Statement of Issues focus firstly on the comparative socio-
economic status of Te Raki Maori and non-Maori and of the social support and economic
opportunities provided. They proceed to consider Crown responsibilities, social service
delivery, the justice system, education, employment, tohunga, urbanisation, and the impact

of Crown socio-economic policies and practices on Te Raki Maori.

13.3.2 Sub-regional and local

The issues raised for this topic would appear to have been experienced in much the same way by
many Te Raki Maori. The largely rural nature of the region provides a common contextual and

lived backdrop to socio-economic experience.
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13.3.3 Geographical extent of regional, sub-regional and local issues

The issues arise throughout the region in all localities, although there will in practice be
varying degrees as to how well or otherwise health, education and employment provision for
example has been deployed geographically and varying effects from such deployment on Te
Raki Maori. Differences in local experience and service delivery are likely to be marked, for

example, between urban and rural contexts and between coastal and inland localities.
13.4 Research, publications and other evidential resources

13.4.1 Regional reports and documents

Terry Hearn, ‘Social and Economic Change in Northland, ¢.1900-c.1945’ (A3)

Tony Walzl, “Twentieth Century Overview Part ll, 1935-2006’ (A38)

David Alexander, ‘Land-Based Resources, Waterways and Environmental Impacts’ (A7)
John Barrington, ‘Northland Language, Culture and Education: Part 1: Education’ (A2)

CFRT, ‘Northland Native/Maori Schools Document Bank and Index’, (HistoryWorks Ltd, 2005)

Manuka Henare, Hazel Petrie & Adrienne Puckey, “He Whenua Rangatira”: Northern Tribal

Landscape Overview’ (A37)
Peter McBurney, ‘Northland: Public Works and Other Takings: c1871-1993’ (A13)

Bruce Stirling, ‘Eating Away at the Land, Eating Away at the People: Local Government, Rates,
and Maori in Northland’ (A15)

13.4.2 Research under way, to be undertaken, or completed but not filed

Hato Petera College (3.1.916)

Darrell Naden (for Wai 824, 1385, 1531, 1886, 1957, 1968, 2000, 2005, 2021, 2061 and 2063)
indicates that Morehu McDonald was preparing a historical report for Nga Tauira Tawhito o
Hato Petera on the Crown grant of 376 acres in 1850 to the Roman Catholic Bishop of
Auckland, its subsequent history, and the Crown’s role in the eventual sale of most of the
land and in the quality of education provided. The report was to be finalised by mid-2013 and
filed. It would address a specific issue identified under Topic 16 of the Tribunal Statement of

Issues.
Education document bank

The 27-volume Native/Maori schools document bank compiled by HistoryWorks, containing some

15,000 pages, provides comprehensive sets of inspection and building files for each of the 64
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Native schools included. The collection is ordered by school and has an annotated index

searchable by name and subject.
13.5 Issue coverage in the research

13.5.1 Regional

Hearn (A3) and Walzl (A38) both provide substantial material on socio-economic matters, in
particular on health, education, housing and employment. In both reports, these socio-economic
aspects form a major part of the overall analysis. Relevant socio-demographic information is also
supplied in those reports. Barrington’s report on education (A2) provides thorough coverage of
the century of the Native schools regime up to the 1960s. Walzl (A38) supplements it for the
period after 1935, addressing issues in each of the five districts. McBurney (A13) and Henare,

Petrie & Puckey (A37) also discuss socio-economic matters as part of their analyses.

13.5.2 Sub-regional and local

On socio-economic matters, the evidence concerning Maori disadvantage over time at the local
level is substantial. It has been less easy to establish a direct link between socio-economic
disadvantage and Crown actions and omissions given the complexity of the multiple factors
involved. What the reports do provide is ample matter for such discussion and reflection to occur.

Socio-economic analysis is not covered in one report but features in a number of reports.

In real life terms, it is correct that socio-economic concerns are intertwined with all other matters
and to some extent the reports reflect this reality. However, the absence of a single focused
socio-economic report means that parties need to remain aware that socio-economic analysis
occurs in Hearn (A3), Walzl (A38), Alexander (A7), Barrington (A2), and to a more limited extent
in McBurney (A13) concerning land sufficiency. Hearn’s health chapter draws extensively on local
examples. Walzl deals explicitly with each of the sub-regions in his report, moving through his
period in four chronological steps from 1935 to 2006. For each time period, he discusses in depth,
with local examples, issues concerning welfare, land, housing, education, health, urbanisation,
population, migration, employment, economic opportunities or lack thereof, and deprivation. The
document banks provide ample scope for further exploration of particular issues through targeted
searches. There is therefore a wealth of information and analysis on socio-economic matters at

the regional, sub-regional and local levels.

13.5.3 Geographical coverage

The coverage appears adequate on most aspects. It includes both area- and locality-based

information in both descriptive form and statistical data.
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13.6 Proposals and suggestions for further research

13.6.1 Maori mental health, state wards and local education (3.1.916, 3.1.622)
Darrell Naden (for Wai 824, 1385, 1531, 1886, 1957, 1968, 2000, 2005, 2021, 2061 and

2063) requests a report on Maori mental health and targeted research on wards of the state

and aspects of local education.

Comment:

Counsel’s proposal for research reports on the Crown'’s delivery of mental health services and on
its treatment of wards of the state repeats his previous request for research on the same topics,
presented as regional issues but framed in generic, national terms. He acknowledges that the
request was not supported by the Tribunal (2.5.103) and accepts the Tribunal’s view that the
issues ‘may be better suited to a separate kaupapa inquiry’, but continues to pursue the original

request, the only adaptation being that it is now to apply to ‘Hokianga Maori’.

Of the claims represented by counsel, only Wai 1531 raises the two issues, which the statement
of claim presents in generic terms. The claim particulars, however, deriving in part from the
personal experience of several members of the claimant whanau, include allegations of mental
health misdiagnosis and failures in state-supervised foster care and protection, and of
consequences involving possible criminal acts. Local case research on such matters, which may
implicate individual conduct as well as institutional policy and practice, may be difficult to

undertake outside the context of a wider inquiry into these kaupapa issues.

In regard to education, both the Wai 824 statement of claim and counsel’s submission are
couched in general terms with little local context and the schools of concern to the claimant’s
hapi are not identified. Barrington (A2) and Walzl (A38) give extensive sub-regional and
local information on most educational issues concerning Native and Board schools
throughout the region up to the 1960s, and their source document banks provide more local

detail.

13.7 Conclusion

The available research provides substantial and geographically balanced coverage of socio-
economic themes at the local and sub-regional levels as well as regionally. The research is likely
to be greatly enriched, especially for the last several decades, by claimant tangata whenua
evidence and research. On education, the Native/Maori schools document bank provides a

wealth of source documentation over the lifetime of most of the schools in the region.
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13.8 Recommendations

No further local research is recommended on this topic. To extend the information available to the

parties on education issues, it is recommended:

a) that the CFRT-commissioned ‘Northland Native/Maori Schools Document Bank and

Index’ be filed and distributed in electronic PDF format.
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Topic 14: Te reo Maori, wahi tapu, taonga and tikanga

14.1 Introduction

Cultural issues are focused principally on Crown protection of the ability of Te Raki Maori to
exercise kaitiakitanga of their tikanga, te reo, wahi tapu and taonga. The extent to which
Crown legislation, policies and practices have assisted or undermined such kaitiakitanga are
issues of varying significance in different historical periods, for instance te reo transmission

in the Native school system or the local impact of public works takings on wahi tapu.

14.2 The Crown’s position and concessions

The Crown has not stated a position or made any concessions on this topic.
14.3 Issues for inquiry

14.3.1 Regional

The te reo Maori, wahi tapu, taonga and tikanga topic is summarised in the Statement of

Issues into headline questions as follows:

o To what extent has the Crown appropriately recognised and engaged with Te Raki
Maori on matters related to tikanga, te reo, wahi tapu and taonga?

¢ Has the Crown acted in ways that have inappropriately weakened or undermined Te
Raki preferences around tikanga, te reo, wahi tapu and taonga?

o What is the appropriate level of Crown engagement and support for tikanga, te reo,
wahi tapu and taonga?

o By what processes are decisions on these matters best made and by whom?

The particular questions in the Statement of Issues focus on issues relating to tikanga, te

reo, wahi tapu and taonga.

14.3.2 Sub-regional and local

These issues affect all localities, but may be experienced differently depending on the extent to
which te reo is retained, whether wahi tapu sites have been recognised and protected, what has

happened with particular taonga, or to what extent tikanga has been appropriately acknowledged.

14.3.3 Geographical extent of regional, sub-regional and local issues

The geographical expression and extent of these issues varies across the region according to the
nature of the issue and the rohe and tikanga of Te Raki Maori communities. Concern regarding te
reo is likely to be widely shared across the region. The protection of particular wahi tapu and

taonga is more likely to be highly specific and local.
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14.4 Research, publications and other evidential resources

14.4.1 Regional reports and documents

David Armstrong, Vincent O'Malley & Bruce Stirling, ‘Northland Language Culture and Education.
Part Il: Wahi Tapu, Taonga and Te Reo Maori’ (A14)

Manuka Henare, Hazel Petrie & Adrienne Puckey, “He Whenua Rangatira”: Northern Tribal

Landscape Overview’ (A37)
David Alexander, ‘Land-Based Resources, Waterways and Environmental Impacts’ (A7)

John Barrington, ‘Northland Language, Culture and Education: Part 1: Education’ (A2)

14.4.2 Sub-regional and local reports and documents

Rowan Tautari, Attachment and Belonging: Nineteenth Century Whananaki, (MA thesis, Massey
University, 2009)

14.4.3 Research under way, to be undertaken, or completed but not filed

Claimant local issues research (3.1.902)

Gerald Sharrock and Stephen Potter (for Wai 654, 1129, 121, 1450, 1870 and 1896) note the
claimants’ intention to complete research that will include archaeological findings, korero tuku iho,
and evidence to supplement and/or counter reports filed with the Tribunal. The research is

expected to be filed by the end of January 2014.

Claimant local issues research - Te Uri o Makinui (3.1.901)

The claimant research on the claims of Te Uri o Makinui in Mahurangi, briefly described under
topic 1, is likely also to be relevant to this topic. The report is expected to be ready for filing by
November 2013.

14.5 Issue coverage in the research

14.5.1 Regional
The report by Armstrong, O’'Malley & Stirling (A14) provides a thorough discussion of issues that

can be elucidated through documentary evidence. The report examines Crown policies and
practices in respect of te reo Maori, Maori cultural practices, and sites of significance within
the sub-regions and localities of the inquiry region. The report outlines and analyses key
developments in Crown policy regarding Maori language and culture, how these were
implemented in Te Raki Maori communities, and the effects on Te Raki Maori. The report
investigates the Crown’s approach to Te Raki Maori management of their cultural heritage

and ongoing access to sites of significance, and the Crown’s protection of taonga, historical
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artefacts, and other cultural property. Topics in this report are further supplemented in the
overview reports of Henare, Petrie & Puckey (A37) on the tribal landscape, Alexander (A7) on

environmental management, and Barrington (A2) on the treatment of te reo in the school system.

This is a topic on which technical research can only tell part of the story. Claimant evidence can
be expected to address any further gaps, in particular adding more precise local context and

experience.

14.5.2 Sub-regional and local

The maijor report in conjunction with other material is sufficiently localised but would be expected
to benefit further from claimant addition. General discussion of wahi tapu sites is illustrated by
more than a dozen case studies and examples in Armstrong, O’Malley & Stirling (A14), including
Lake Tauanui, the Maruata Urupa and Tapu Kauri Tree, Waima, Ruarangi, Kaikohe Urupa, Te
Haumi and Takauere, Taratara Maunga, Pukahu, Tauaki and Parahaki. The report also covers
other wahi tapu and historical sites such as Maning’s courthouse at Onoke, the Ohaeawai burials,
Ruapekapeka Pa, Okuratope, Kororipo Pa, Whakakotahitanga/the Maiki Hill flagstaff, and the
Treaty House and grounds. District surveys of te reo Maori conducted in the 1970s are also
discussed. The report and document banks assembled by Henare, Petrie & Puckey (A37) are a
rich source of regional, sub-regional and local information on all aspects of this topic. Barrington
(A2) and the CFRT Native schools document bank give local information on the treatment of te
reo in the school system, especially in Native schools. Tautari (2009) discusses the local context

of wahi tapu on the Oriwa Block.

14.5.3 Geographical coverage

Local coverage is drawn from across the sub-regions and has specific detail on the localities

discussed.

14.6 Proposals and suggestions for further research

No proposals for further research have been received.

14.7 Conclusion

There is sufficient technical evidence for the Tribunal to inquire into this topic. Claimant oral and
traditional history reports add a wealth of knowledge. These resources will be complemented and
significantly strengthened by the claimant research presently under way and by claimant expert

and tangata whenua evidence in hearing.

14.8 Recommendations

No further local research is recommended on this topic.
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15 Conclusion

15.1 Summary of the results

15.1.1 Research coverage of local issues

The quantity of technical research already on the record of inquiry is very large. Its core
comprises the thematic overview reports commissioned by CFRT under its Northland research
programme. These were designed to form an integrated whole, covering all major issues in the
Te Paparahi o Te Raki region at a generic, region-wide level. The Tribunal has previously
concluded that coverage of generic issues is sufficient for inquiry with two main exceptions, on
both of which it commissioned overview research. On the first, Maori economic capability and
development, a report has been completed and filed (E41). On the second, twentieth century
Crown-Maori political engagement, a research report has recently been recommissioned (2.3.10).
The Crown has also commissioned generic research on tino rangatiratanga, kawanatanga and

autonomy.

Augmenting the regional overview research are national reports on particular Treaty-related
themes, issues or periods, whether produced for a particular inquiry or as a general contribution
to Treaty scholarship, and thematic or area-based reports, mostly from neighbouring inquiries.
The published scholarly and official literature engages with several major generic themes in the

inquiry at a national or regional level.

This body of research on or concerning region-wide generic issues is important in providing broad
thematic coverage and context for the great majority of local claim issues. It also contains a
wealth of sub-regional and local information. Although CFRT’s regional research programme was
not designed to provide full in-depth treatment of sub-regional and local issues, much of the
specific evidence adduced in the regional overview reports in support of their regional analyses is
nevertheless directly relevant to local claims. A number of the reports include a larger and more
detailed array of local evidence by way of case studies (e.g. public works takings), a
geographically balanced selection of examples (e.g. old land claims), most or all rather than
selected instances of the research issues (e.g. pre-1865 Crown purchases; land gifting), or
description or analysis at the sub-regional (e.g. late nineteenth century socio-economic

conditions) and local (e.g. block history narratives) as well as regional levels.

Several other categories of technical research have a more local frame of reference. One
comprises overlapping coverage in reports submitted in other completed Tribunal inquiries,
mainly in adjacent districts (Muriwhenua, Te Roroa, Kaipara). Most of the reports address a
particular period, theme, claim or area. Research previously undertaken on particular claims or

claim issues in this inquiry, including Tribunal commissions, forms a second category, which is
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augmented by a third comprising technical research and documentation that claimants have
submitted or are preparing for presentation in the Stage 2 hearings, on which counsel have
notified a number of projects. There is also a scattering of locally-focused published research and

academic theses.

Parts of this body of research contain substantial sub-regional and local information and analysis
bearing on particular historical issues (e.g. old land claims) and cases (e.g. the Te Horo

development scheme; the titling and alienation of Hauturu). The general picture is, however, that
sub-regional and local studies are not numerous and that on most local issues substantially more

information can be found in the regional overview reports.

15.1.2 Research sufficiency

The overall sense of the review is that coverage of sub-regional and local issues in the technical
research is in most respects sufficient for about two-thirds of the major topics, in particular topics
2 (old land claims), 3 (Northern War), 4 (pre-1865 Crown purchasing), 8 (public works takings), 9
(local government and rating), 11 (takutai moana), 12 (economic development and capability), 13

(socio-economic issues) and 14 (te reo Maori, wahi tapu, taonga and tikanga).

For several topics, this conclusion relies on additional information outside the existing technical
research being or becoming both available and fully accessible. Source documentation is an
important contributor and is discussed in the next section. From scholarly research, coverage of
particular local issues can be strengthened from locally focused academic research, in particular

several masters theses on historical topics.

Completion of several of the notified claimant research projects, such as the case studies of
Waitangi lands and of Hato Petera College, would also add a useful examination of major issues
in a specifically local context. The research commissioned by the Tribunal on twentieth century
Crown/Maori political engagement can also be expected to generate substantial sub-regional
information for topic 1. The working assumption adopted for the assessment of sufficiency is that
the indicated research will be produced as described or in accordance with its stated terms of

reference. If it is not, gaps would remain on several local issues.

The principal topic areas in which the existing technical research needs substantial sub-regional
and local reinforcement are those relating to post-1865 land history (topics 5 to 7) and to aspects
of late twentieth century environmental management (topic 10). On post-1865 land history there
is broad regional coverage in the thematic overview reports and a mass of factual transaction
detail in the block history narratives. But they do not, and were not designed to, bring out the
complexity and multifaceted variations, at both the sub-regional and local levels, in how the
Crown'’s legislation, policy and practice under the NLC regime was experienced by Maori owners

and communities. The handful of studies and reports that deal with local land histories will require
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substantial reinforcement. Targeted in-depth research is needed in each of the sub-regions in
which substantial areas of Maori land remained after 1865 and were titled through the Court. The
need is concentrated mainly in the half century after 1865, during which nearly all the remaining
Maori land was given Crown title and a large proportion alienated. Local-level research is also

needed on Maori land alienated and retained in the twentieth century.

Further targeted thematic research is needed on several aspects of Maori land history. One is the
operation of the Papatupu Block Committee system, which although confined to the first decade
of the twentieth century constituted a significant test of the ability of the Crown titling regime to
provide for autonomous Maori decision-making. A second is the extent and effects of Treaty-
aware NLC judicial practice in the 1920s and 1930s as developed by Judge Acheson. The
existing research on these themes needs to be deepened, providing local case examples and
sub-regional context. Information on the resettlement and rehabilitation of returned Maori

servicemen after 1945 also requires extension through targeted further research.

The extensive comparative land transaction data compiled by the Crown provide a valuable
resource that, as Crown counsel has proposed, need to be validated, corrected and gap-filled to
build as accurate as possible a set of reference data on the titling, alienation and retention of
Maori land. There would be a definite advantage in maintaining the broad scope of the existing
data, which include most major dimensions of land titling and alienation except public works

takings.

On post-1991 environmental management, a selective extension of the research is needed on
issues in the Hokianga harbour and catchment and on rural rivers and pollution impacts across
the region. This research should have a strong local focus. Research is also needed on the

specific local case of Poroti Springs.

15.1.3 Source documents

The great majority of the CFRT regional overview research reports are backed by extensive
collections of supporting papers that provide copies of the sources on which they rely. These
documents will sometimes contain additional information relevant to local issues or contexts,
providing either more detail than is deployed in support of a more general level of analysis in the
text of the report or new detail not otherwise reported. In several cases, the collections are
document banks which include all the contents of the selected archival files or file groups and

thus comprise a more complete body of source information.

These large document collections are a major part of the evidential base, providing additional as
well as supporting information. Although assembled primarily to support research on regional

generic issues, they provide new locally-relevant information, points of connection for
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documenting issues at a local level, and means of discerning sub-regional variations not

otherwise picked up in the regional research.

Alongside the supporting documents associated with research reports are descriptive summaries
and document banks constructed as resources in their own right, both to support research
projects and to provide access to source material. The largest of these is the multi-volume set of
block history narratives, which provide descriptive summaries of source file information on the
majority of Maori land titling and alienation transactions in the region. The narratives are closely
coordinated with their associated document banks and both are organised to provide local-level

information on land blocks and partitions.

For varying reasons, several large document banks are not yet on the record of inquiry. Although
the old land claims document bank associated with the block history narratives has recently been
filed, two others, on NLC land block transactions and Crown purchasing, have not. Two others of
particular significance are the catalogue and document bank of nineteenth century source
material in te reo Maori and the document bank of Native school files. There is also CFRT’s DVD-
based mapping resource ‘Arcflax 1.0: Northland’, which contains large sets of historical maps,
survey plans and Crown purchase deeds, as well as land block boundaries. Alongside the
document banks, the surviving minutes of the Native Land Court and the Papatupu Block
Committees contain much detail relevant to local claim issues concerning the titling, ownership,

administration and alienation of Maori land.

The general assessment of research sufficiency on local issues given in the previous section is
made on the presumption that these document and record collections will be available to the

parties and the Tribunal.

15.1.4 Mapping

Custom-drawn maps are an essential companion to geographically focused historical analysis,
and particularly to interpreting the spatial dimensions of local claim issues. For some of the
regional overview reports — though not all — the mapping infrastructure is inadequate, a matter to
which the Tribunal has previously drawn attention on more than one occasion (2.5.89, 2.5.103).
CFRT'’s regional map books have so far gone only part of the way towards addressing this

deficiency.
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15.2 Recommendations on research and documentation

The bracketed references below refer to the summary of recommendations (table 1) at the end of

this chapter.

15.2.1 Academic theses and research in preparation

While academic theses with specific local content are few, several that appear particularly
relevant would enhance the evidential base and should be placed on the record of inquiry. They
include McRae (2.1), McCracken (2.2), Tautari (2.3) and Tane (3.7, in preparation).

A number of claimant counsel have notified claimant research under way or planned that as well
as oral and traditional history involves some technical research. These include the history of
Waitangi lands (3.1) and land and educational issues connected with Hato Petera College (3.8).
Also under way are the Tribunal's research commission on twentieth century Crown/Maori
political engagement (1.1, 3.6) and the Crown’s research commission on tino rangatiratanga,

kawanatanga and autonomy (3.5).

Although clearly not available for appraisal, the working assumption for the purposes of this
review is that the resulting research reports will be filed and will adequately cover the topics

indicated.

15.2.2 Additional research on sub-regional and local issues

The most substantial recommendation for new research comprises two sets of up to five
longitudinal case studies of selected NLC land blocks, one set for the period 1865-1910 (1.3a-€)
and the other for the century from 1910 to the present (1.7a-e). Their main purpose would be to
assess the experience of Maori owners and communities of the titling, alienation, retention and
administration of the land to which they were connected. The case studies would be located in
the five sub-regions or areas — one each — in which most of the NLC blocks were concentrated
(the coastal belt between Whangarei and the Bay of Islands, inland Whangarei/Mangakahia,

inland Bay of Islands/Kaikohe, Hokianga and Whangaroa).

It must be borne in mind that given the large number of land-related claims and the confused and
fragmented title and alienation history of much of the region, comprehensive research on all local
land-related issues claim by claim would demand large resources and a multi-year programme.
Narrowing the range of issues to be addressed while attempting to include all affected claims
would still require large resources. Even if sufficient resources were available, either of these
approaches would greatly extend the Stage 2 hearing schedule. In-depth research focused on

selected land areas or blocks can yield more timely and effective results.

In the context of this inquiry, with Stage 2 hearings well under way, the targeting of research on

local claim issues, as previously proposed by claimant counsel, has been endorsed by the
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Tribunal as ‘a useful approach in deciding on the commissioning of any new local evidence'. In its
view, i]t will be essential for claimants to agree on a selective programme of local issues

research’ (2.5.132). This means, unavoidably, that priorities must be agreed and set.

For the recommended case studies of local land issues, an agreed selection of blocks or clusters
of blocks is likely to provide the most practical way forward. It is proposed that claimant counsel
coordinate a combined proposal of blocks or clusters of blocks to be the subject of the case
studies. The selected case study blocks may stay the same or differ from the first period (1865-
1910) to the second (1910-present).

To assist the selection of blocks that would exemplify many of the local issues in the inquiry,

seven key criteria of selection, which are more fully discussed under topic 5, are proposed:

¢ location (one block or several contiguous blocks, a balanced geographical distribution
across the region);

e period (sufficient to encompass all phases of land titling, alienation and retention over a
broadly similar time frame);

o representative status (reflecting the historical experience of the wider surrounding area).

e exceptional circumstances (meriting more detailed examination);

¢ significance (tribal interest in the land, impacts on Maori communities);

¢ contention between Maori and the Crown (clear local claim issues arise);

e research feasibility (an adequate depth and continuity of sources).

While the overview reports set the general context for the local case studies, further targeted
research is needed on sub-regional patterns and variations in the land tenure and NLC regime,
complementing the local case studies and deepening and extending coverage in the existing
reports of the period up to 1900. The research should include the robustness of the NLC’s
processes, rules and principles for determining and transmitting title; its protection mechanisms
and provisions for remedies; and its social and economic impact on Maori engaged in its
processes. It should also address the impact of the land tenure system and NLC processes on
Maori communities, leaderships and decision-making and on their control, use of and

connections with their land (1.4).

Given the sizeable areas of Maori land first titled after 1900, a dedicated study is needed of the

sub-regional experience and outcomes of the Papatupu Block Committee system that operated
for nearly a decade after 1900 under the Maori Land Council and Board regime (1.5). The study
would be expected to generate selective but substantial local detail in support of its sub-regional

analysis.
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Two studies are recommended on specific twentieth century questions. The first is on the extent
to which the NLC regime could accommodate the attempts by Judge Acheson to apply Treaty-
related standards, and their local effects (1.6). The second concerns the resettlement and

rehabilitation of Maori ex-servicemen in the decade following the Second Word War (1.8).

Complementing the additional land-related research, it is proposed that the extensive sets of
tabulated land titling and alienation data produced by the Crown and in several of the regional
reports be validated, corrected and gap-filled so far as is practicable (1.2). The validation review
would include the large-scale categories, covering old land claims, surplus land, scrip, pre-
emption waiver claims, pre-1865 Crown purchases, NLC titling, and post-1865 Crown and private
purchasing up to 1930, but excluding several of the smaller categories such as public works

takings and gifting. The review would also undertake time-lapse mapping of land alienation.

In the field of environmental management and impacts, three targeted studies are recommended
for the period since 1991, one on particular issues relating to the Hokianga harbour and
catchment (1.9), a second on rural river pollution impacts on Maori customary interests and

resources (1.11), and a third on the control and use of Poroti Springs (1.10).

15.2.3 Source documents

The outstanding supporting papers and document banks not already on the record of inquiry

should be filed and distributed in electronic PDF format. They include:

o the catalogue and document bank of selected nineteenth century source material in te reo
Maori (4.1);

¢ the document banks of NLC land block transactions and Crown purchasing activity (4.4);

¢ the document bank of Native school files (4.6);

¢ the CFRT mapping resource collection ‘Arcflax 1.0: Northland’ (4.7), with its graphical
images of historical maps, plans and land block boundaries, to be filed and distributed in
its existing DVD format;

e good quality copies of pre-1865 Crown purchase deeds, to be filed in PDF format (4.2):
the most suitable source is likely to be the set of deed images contained in ‘Arcflax 1.0:
Northland’ (4.7);

It is recommended that the surviving NLC minute books up to 1910 be filed and distributed in
electronic PDF format (4.5), if practicable to do so given the large number of pages involved. It is
possible that the digital copies reputedly held by Archives New Zealand may be accessible.
Alternatively, imaging paper copies may be feasible. In addition, the Papatupu Block Committee

minute books should be filed and distributed in electronic PDF format (4.5) provided that paper
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copies of adequate quality can be accessed — the originals are in too fragile a physical state to be

handled for imaging.

15.2.4 Mapping

It is recommended that the deficiencies in historical mapping for the overview research reports be
addressed by commissioning custom-drawn illustrative maps of key locations and areas for those
reports that require them (5.1). The assistance of CFRT and the advice of the authors should be

solicited in preparing the maps.

15.2.5 Accessing information in the research reports and document collections

As discussed above, fully exploiting what may be, in combination, a sufficiency of evidence
in a combination of, mainly, the regional research reports and the source document
collections depends on having effective access to information that bears directly on the local
issues of concern. For many participants in this inquiry, the sheer size of the body of
evidential material may appear intimidating. As noted in passing, excluding submissions,
statements and claimant evidence, the technical research alone amounts to more than
30,000 pages, the existing supporting papers and documents banks to 94,000 pages, and
the additional document banks and records recommended to be filed to another 70,000

pages.

Volume of evidential material is not the only obstacle, or always the critical one. Claimants,
counsel and researchers seeking information on particular local issues will commonly need
access to only a small fraction of this material. Establishing what information exists and then

locating and accessing it are not always straightforward tasks.

One key difficulty is that the regional overview reports that contain much of the local
research information are mostly structured around regional rather than local themes, with
local detail, names and localities scattered across lengthy texts. In a minority of cases,
notable examples being old land claims, gifted lands, the block history narratives and
environmental management, the contents pages provide direct links to coverage in local
case studies and of particular land blocks and local events. For others, and more generally,
keyword searching — for instance, for the names of land blocks, waterways, localities and

wahi tapu, persons, and key dates — may be the most productive general method.

This can be done directly in electronic PDF copies of the research reports, nearly all of which
are word searchable. To help improve the speed, precision and efficiency of searching the
PDF report files, it is recommended that an integrated PDF index be co-located with all the
technical research reports on a single DVD for distribution to the parties (1.12). This will speed up

word-searching for names and subjects across the whole body of casebook research.
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The source document collections present a more formidable challenge to accessing relevant
local information. Very few of the PDF files are word-searchable. Most of the research
reports provide a listing of the contents of their supporting documents. Some of these are,
however, by file code only, with little or no indication of the subject of the document, file or
file group. Nor do all the lists have page references. Of the document banks recommended
for filing, all have adequate lists of contents but the nineteenth century te reo documents are
not paginated. These deficiencies render large sections of the source documentation difficult
and slow to access and in some cases impenetrable expect via the footnotes of the

respective research report.

Two enhancements may help to improve access for claimants, counsel and the Tribunal.
One is the addition of the subject titles or headings of source items, files and file groups for
those listings that lack them, as well as page references where missing. For a couple of reports, it
may be necessary, if feasible, to construct a listing from scratch. The other is the construction,
where feasible from the subject listings, of basic name indexes of persons, places and land

blocks.
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Table 1. Summary of recommendations on research and documentation

Recommendations

| Topic

Commissioned research:

Crown-Maori political engagement in the twentieth century:

Research on Crown and Maori understandings and expectations of a Treaty-based
relationship and obligations as elucidated by the judicial practice and decisions of
Native Land Court Judge Frank Acheson in his official capacity between 1919 and
1944, which has been added to the research commission on Crown-Maori political
engagement in the twentieth century (see 4(d) in 2.3.10)..

1

1.2

Validation review of the Crown'’s tabulated data on land titling and alienation:

A validation review of the Crown’s tabulated data to address any inaccuracies and

gaps found, to the extent practicable and in consultation with the parties. The review

has four main components:

a) old land claims, surplus land and scrip;

b) pre-emption waiver claims and pre-1865 Crown purchases;

c) the titling and alienation of NLC land blocks, 1865-1930;

d) mapping of the approximate extent of Maori land alienation at decade intervals
from 1865 up to 1930.

2’ 41 5’
6,7

1.3a-e

Case studies of NLC land blocks, 1865-1910:

Up to five case studies of the titling, alienation, retention and administration of NLC land
blocks between 1865 and 1910, the blocks to be selected in terms of seven key
characteristics: location across the region, period, representative status, exceptional
circumstances, significance, issues in contention, and research feasibility.

56

1.4

The impact of NLC processes on Maori communities and leaderships, 1865-1900:
Targeted research on sub-regional patterns and variations in the impact of the land
tenure and NLC regime on Maori communities and leaderships and on their control,
use of and connection with their land, focusing in particular on sub-regional aspects of
questions 5d-k, m-n, p-q in the Tribunal's statement of issues.

15

Operation of the Papatupu Block Committee system, 1900-1909:
A dedicated study of the operation and outcomes, in particular for the titling, control and
use Maori land at the sub-regional level, of the Papatupu Block Committee system.

1.6

Treaty standards in NLC practice — Judge Acheson, 1919-1944:

Research on the judicial practice and decisions of Judge Frank Acheson during his
tenure in the region and on their impacts at the local level for Maori owners and
communities.

1.7a-e

Case studies of NLC land blocks, 1910-present:

Up to five case studies of the titling, alienation, retention and administration of blocks of
remaining Maori land between 1910 and the present, the blocks to be selected in terms
of seven key characteristics: location across the region, period, representative status,
exceptional circumstances, significance, issues in contention, and research feasibility.

1.8

Post-World War Two resettlement of Maori servicemen:

A targeted study of the resettlement of Maori servicemen returning from the Second
World War, focusing on local implementation, rehabilitation and social support in the
decade after 1945 and including the experiences of Maori ex-servicemen and their
whanau.

1.9

Environmental ownership, management and control in the Hokianga harbour and
catchment since 1991:

A targeted sub-regional study of selected aspects of environmental ownership,
management and control in the Hokianga harbour and catchment under the resource
management regime since 1991, focusing in particular on ecology, Crown
management and control of harbour waters and the cultural landscape, land-use
zoning, the exercise of kaitiakitanga over kaimoana and customary fishing, and the
protection of wahi tapu.

10

Poroti Springs:
A local case study of Poroti Springs, focusing on the control and usage of the water
resource from 1990 to the present.

10
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Recommendations Topic
1.1 Rural river environmental management and the impact of pollution on customary river 10
resources and kaitiakitanga since 1991:
A research report on selected aspects and case examples, one per sub-district, of rural
river environmental management and the impact of pollution on customary river
resources and kaitiakitanga under the environmental management regime in force
since 1991, including the state of valued indigenous species such as tuna.
1.12 Supplementary listing and indexing of document banks and research information: All
a) the subject listing of source items, files and file groups for those source collections
that lack adequate description of their contents;

b) supplementary indexing by person, place, area and land block name, where
feasible; and

c) aDVD collection of all technical research reports together with an integrated, word-
searchable PDF index.

2 Filing existing research:

2.1 Dr Jane McRae’s MA thesis Participation: Native Committees (1883) and Papatupu 1,5
Block Committees (1900) in Tai Tokerau, (University of Auckland, 1981).

2.2 Helen McCracken’s MA thesis Pumuka: The Biography and Archaeology of Pumuka, a 3
Te Roroa Chief of the Bay of Islands, c. 1740 — 1845, (University of Auckland, 1994).

2.3 Rowan Tautari’s MA thesis Attachment and Belonging: Nineteenth Century 3,4,5
Whananaki, (MA thesis, Massey University, 2009).

3 Filing research in preparation

3.1 From Busby to Bledisloe: A Maori History of the Waitangi Lands (Stirling). 1,2,7

3.2 Pouerua ki Waitangi claimants — local claim issues (Kawharu). 1

3.3 Te Uri o Makinui in Mahurangi — traditional history (Beazley & Kapea). 1

34 Mahurangi claimant report. 1

3.5 Tino rangatiratanga, kawanatanga and autonomy (Loveridge). 1

3.6 Crown-Maori political engagement in the twentieth century (Tribunal commission). 1

3.7 The tenurial history, administration and alienation of the Parahirahi block (Tane). 5

3.8 Hato Petera College: land and educational issues (McDonald). 8,13

4 Filing document banks and source material:

41 Catalogue and document bank of selected Maori language sources (McRae): 1-6
Dr Jane McRae’s catalogue and five-volume document bank of nineteenth century
Maori language sources, supplemented with consecutive pagination and indexing of
the document contents.

4.2 Pre-1865 Crown purchase deeds: 4
A set of good quality copies of pre-1865 Crown purchase deeds, to be filed and
distributed in electronic PDF format (see recommendation 4.7).

4.3 Map of the 1859 Mokau-Manginangina purchase: 4
A copy of the Lands and Survey map of the 1859 Mokau-Manginangina purchase
considered by the 1947 Royal Commission.

44 Document banks on Native Land Court land blocks and Crown purchasing (Berghan): 4,5,6
The 22-volume document bank of source material on NLC land blocks and the six- 7
volume document bank on Crown purchases, both compiled by Berghan, to be filed
and distributed in electronic PDF format.

4.5 Native Land Court and Papatupu Block Committee minute books: 5
The NLC and Papatupu Block Committee minute books for the period 1865-1910, to
be filed and distributed in electronic PDF format together with a searchable index.

4.6 Document bank on Native schools: 13
The 27-volume CFRT-commissioned ‘Northland Native/Maori Schools Document Bank
and Index’, to be filed and distributed in electronic PDF format.

47 Digital copies of maps, plans and Crown purchase deeds: 2,4,5,
CFRT’s DVD-based mapping resource collection ‘Arcflax 1.0: Northland’, to be filed 6,7,8
and distributed together with an index of the contents.

5 Mapping:

5.1 Location mapping for overview research reports: All

Custom-drawn maps showing key locations and areas in those CFRT-commissioned
overview reports that lack them.
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Table 2. Summary of recommended action

Recommendations Action By Whom

1.1 Crown-Maori political engagement in the twentieth century Commission Tribunal

1 Validation review of the Crown’s tabulated data on land titling and Commission Tribunal
alienation.

1.3a- | Case studies of the titling, alienation, retention and administration Commission Tribunal

e of NLC land blocks, 1865-1910

14 The local impact of NLC processes and decisions on Maori Commission Tribunal
communities, 1865-1900

1.5 Operation of the Papatupu Block Committee system, 1900-1909 Commission Tribunal

1.6 Treaty standards in NLC practice — Judge Acheson, 1919-1944 Commission Tribunal

1.7a- | Case studies of the titling, alienation, retention and administration Commission Tribunal

e of NLC land blocks, 1910-present

1.8 Post-World War Two resettlement of Maori servicemen Commission Tribunal

1.9 Environmental ownership, management and control in the Commission Tribunal
Hokianga harbour and catchment since 1991
Poroti Springs Commission Tribunal
Rural river environmental management and the impact of pollution Commission Tribunal
on customary river resources and kaitiakitanga since 1991

1.12 | Supplementary listing and indexing of document banks and Commission Tribunal
research information

2.1 Dr Jane McRae’s MA thesis Participation: Native Committees File Registrar
(1883) and Papatupu Block Committees (1900) in Tai Tokerau,
(University of Auckland, 1981).

2.2 Helen McCracken’s MA thesis Pumuka: The Biography and File Registrar
Archaeology of Pumuka, a Te Roroa Chief of the Bay of Islands, c.
1740 — 1845, (University of Auckland, 1994).

2.3 Rowan Tautari’s MA thesis Attachment and Belonging: Nineteenth File Registrar
Century Whananaki, (MA thesis, Massey University, 2009).

3.1 From Busby to Bledisloe: A Maori History of the Waitangi Lands File when ready | Wai 2244
(Stirling).

3.2 Pouerua ki Waitangi claimants — local claim issues (Kawharu). File whenready | Wai 1665

3.3 Te Uri o Makinui in Mahurangi — traditional history (Beazley & File when ready | Wai 2181
Kapea).

34 Mahurangi claimant report. File when ready | Claimants

3.5 Tino rangatiratanga, kawanatanga and autonomy (Loveridge). File when ready Crown

3.6 Crown-Maori political engagement in the twentieth century File when ready | Registrar
(Tribunal commission).

3.7 The tenurial history, administration and alienation of the Parahirahi | File when ready Wai 53
block (MA thesis, Tane).

3.8 Hato Petera College: land and educational issues (McDonald). File whenready | Wai 1385

4.1 Catalogue and document bank of selected Maori language File CFRT
sources (McRae)

4.2 Pre-1865 Crown purchase deeds in PDF format (see 4.7 below) Prepare and file | Registrar

4.3 Copies of the map of the 1859 Mokau-Manginangina purchase File Registrar

4.4 Document banks on Native Land Court land blocks and Crown File CFRT
purchasing (Berghan)

4.5 Native Land Court and Papatupu Block Committee minute books File Registrar

4.6 Document bank on Native schools File CFRT

4.7 CFRT’s DVD-based mapping resource collection ‘Arcflax 1.0: File CFRT
Northland’

5.1 Custom-drawn maps showing key locations and areas in CFRT- Commission Tribunal

commissioned overview reports that lack them.
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