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MAY IT PLEASE THE TRIBUNAL

Introduction

1.  These submissions are filed on behalf of Patuharakeke and the claimants, Paki
Pirihi for WAI 745 and Ngawaka Pirihi and others on behalf of the owners of

various Pukekauri land blocks.

2. The evidence provided on behalf of Patuharakeke for this hearing week has
been truncated to follow particular themes that arise out of the Amended
Statement of Claim for Patuharakeke which was filed in 2011. Those

presenting evidence include:
a.  Mr Paraire Pirihi and Mr Harry Midwood (Traditional History);

b. Dr Guy Gudex (Crown Purchasing, Poupouwhenua Confiscation, and

Reserves (#1114); Public Works Takings (#1115));

c.  Juliane Chetham (Local Government, Right to Development, Impacts on

Patuharakeke #1116); and

d. Luana Pirihi (Section 27B Memorials and the Ruakaka Racecourse #1117).

The Tribal landscape

3. The oral and traditional history of Patuharakeke within this inquiry has until
today been untold by Patuharakeke claimants. In the public domain the
written record is often limited to a brief acknowledgment of “Takahiwai
Maori”. Patuharakeke wish to set the record straight by declaring that their
mana whenua can in no way be limited to merely Takahiwai. That view is not
only incorrect but has been perpetuated by the Crown and others to limit the

involvement of Patuharakeke in decision making in their rohe.




4.  The Tribunal will hear from Mr Paraire Pirihi and Mr Midwood (“Joint Brief”)
about the various whakapapa links to the many hapu and Iwi that make up the
fabric of who Patuharakeke are today. The oral record of Patuharakeke clearly
acknowledges Ngapuhi, Ngati Whatua and Ngati Wai as principal Iwi. To that
end, the relationship to the lands and waters of the area through whakapapa
extends far beyond just Takahiwai, as set out in both the Amended Statement

of Claim of Patuharakeke and the evidence of Mr Pirihi.

5. Patuharakeke are synonymous with the whakatauaki:

Kei te riri i Ngatiti, kei te marino i te raki

6.  The whakatauki is loosely translated by Patuharakeke as, when there is battle at
Ngatiti then the North is calm. It signifies the battles that Patuharakeke rangatira
fought in order to ensure the hapu and Iwi further north were protected.

Sacrifices made for the survival of the greater iwi.

7. It is unfortunate that time constraints meant only a snapshot of the
Patuharakeke rohe was able to be visited on Sunday by the Tribunal. The
omission of Takahiwai from the journey meant that the juxtaposition between
the amenities provided to tangata whenua, compared to that of the newly
developed residential areas, may not be truly appreciated by the Tribunal. It is
submitted that the treatment afforded to Patuharakeke by the Crown has been

negligible to say the least.

The Confiscation of Poupouwhenua

8.  The confiscation of Poupouwhenua by the Crown lies at the heart of the
Patuharakeke claim. From an event that took place in 1844 (the alleged muru

of settler Millon’s house) has stemmed far reaching impacts on the physical,




10.

11.

emotional and spiritual well-being of Patuharakeke. Moreover, it symbolises
the Crown’s failure to respect the autonomy and te tino rangatiratanga of
Patuharakeke by actively seeking to undermine the tribal leadership and mana

motuhake of Patuharakeke.

In Vincent O’Malley’s report (#A9), Crown Purchases 1840-1865 he states that,

Effectively the lands had been confiscated twice over for good measure: once
under the government’s ‘surplus lands’ provisions (even if never specifically
surveyed for these purposes) and a second time for Parihoro’s crime in
defending his ownership of lands at Matakana, occupied by Pakeha without

his permission.t

It is submitted that confiscation within a Waitangi Tribunal context attracts a
higher culpability on the part of the Crown due to the nature in which the land
was obtained and the lack of due process undertaken. The facts of the
confiscation have been well traversed in the O’Malley Report and provided for

in the evidence of Dr Gudex.

What is striking about the confiscation is the similarity, to the confiscation of
the Te Kopuru block in the Kaipara two years earlier in 1842, In both cases a
muru took place for a significant breach by a settler that had moved into the
area, and the process instigated by the Crown resulted in the confiscation of a
strategically important block of land. In relation to the Te Kopuru block

confiscation it was set out in the Kaipara Report that,

L O’Malley, Vincent. #A9 Crown Purchases 1840-1865, P.80




12.

13.

14.

- The Crown failed to instigate a process to ensure a full and proper inquiry
into the facts and surrounding circumstances of the muru of Forsaiths’s store
at Mangawhare;

- The Crown imposed a ‘penal infliction’ for the muru by demanding the cession
of Te Kopuru without a proper investigation of the ancestral rights in that
land;

- the Crown failed to maintain a proper record of the ‘agreement’ to cede land
at Te Kopuru; and

- The Crown failed to respect the boundaries described by Tirarau and recorded

by Ligar by asserting title to a much larger area in the Te Kopuru block.?

The Tribunal will now be aware following the site visit on Sunday that the end
result of the Poupouwhenua confiscation is now large scale development. It
includes the Marsden Point Oil Refinery, the deep water Timber Port,
Northport wharf and buildings, other heavy industry and residential

developments.

It is submitted that for Patuharakeke it is more than just a blemish on the
landscape of their rohe, having the refinery and surrounding industry there, it
stands out like an open wound. It has limited access to pipi beds, desecrating
fishing grounds and ignored any recognition of the area as a place of
significance to Patuharakeke. Essentially, Patuharakeke have been locked out
of an area that was previously in their control. The written record often
skimming over the depth of the issue almost as if having some 2,500 thousand

acres of land confiscated is not that big a deal.

The evidence however will illustrate that it is a big deal to Patuharakeke and

that they continue to pursue justice for their tupuna and future generations.

2 WAI 674, The Kaipara Report 2006, page 100.




15.

The forced cession was unjustified and excessive and did not recognise the

tikanga and kawa that influenced the actions of Parihoro, Te Pirihi Koukou and

Mate.

It is submitted that the Crown failed to return the confiscated land to the
customary owners and imposed a land penalty that was contrary to the

instructions of the Secretary of State for the Colonies.

The Ruakaka and Waipu Purchases

16.

17.

18.

Patuharakeke had over 90% of their lands taken by Crown purchase between
the years 1854 — 1858. Prior to that period Patuharakeke were greatly affected
by the impact of Busby and the Old Land Claims process. It is submitted that
Busby’s attempts at purchasing the Bream Bay area provided a blueprint for

the subsequent Crown purchases.

The written record that does exist for Patuharakeke and as outlined in the
evidence of Dr Gudex illustrates that the Crown chose who it was that they

dealt with.

Bruce Stirling reaffirms this, he outlines that Tirarau acknowledged that there
were other “men on the land” that Johnson would need to deal with. In answer
to a question of clarification from counsel Stirling replied that ‘despite Johnson’s
perception of Tirarau as the “the chief over the tribes on the southern and western side
of Whangarei harbour,” he still had to deal with the interests of the tangata whenua —

those on the land — before he could complete the Crown’s purchase as Tirarau told him.3

3 B. stirling and R Towers. Not with a Sword but with the Pen — Answers to Questions of Clarification,

p. 49.




19.

20,

21.

22,

It is submitted that the Crowns purchase process was in clear breach of the
principles of Te Tiriti. Pre-1865 purchase transactions were carried out in a
manner that was substantially flawed, completed in haste and poorly
documented. Deeds written in English were carelessly translated into Maori
for those witnessing the sale and failed to define boundaries and reserves

adequately or properly.

At Waipu the Crown’s motive was to acquire large areas of Maori land in order
to redistribute that land for Pakeha settlement in particular Nova Scotian
Settlement. This meant confining Patuharakeke to certain reserves and
affording greater priority to settlers over Patuharakeke interests in breach of

Articles 2 and 3 of Te Tiriti and the principle of Good Faith.

What we have today is a Nova Scotian presence in Waipu that is often
portrayed as being the “Foundation of Waipu” or “the Scot’s Town.” The
traditional history and presence of Patuharakeke in that area is often written

from the colonial perspective.

Dr O’Malley also provides a narrative in his report stating that,

Not only were the Nova Scotian settlers dictating the Crown’s purchasing
priorities, they were also evidently now to have a major say as to the reserves
Maori might be permitted to retain. Johnson reported that after ‘much
discussion’ the owners had eventually agreed to accept his idea as to the
quantity they required for their use and an area with a one mile frontage on

to the Ruakaka River extending back into the hills was allowed to them.*

4 O0’'Malley, V. #A6, Crown Purchases, 1840 -1865. P. 279.




Natural Resources and the Environment

23.

24,

25.

26.

The Patuharakeke rohe is an area where the natural resources have provided
heavy industry and land developers significant advantages in making sure
they are successful. An overriding theme that emerges from the Patuharakeke
claim is that throughout the development of the area Patuharakeke have been
excluded from participation in the wealth generated by the heavy industry and
land developments. Invariably this has occurred due to the Crown itself

pursuing the ‘national interest’ ultimately at the expense of Patuharakeke.

The evidence of Juliane Chetham deals with the nature in which Patuharakeke
have had to serve the national interest and how in relation to resource consent
applications and planning matters Patuharakeke are often engaged late if at all

at the local government level.

For Patuharakeke the level of protection expected under the Resource
Management Act 1991 has been negligible and this is made clear with the level
of development that is taking place in the area. Further, it is submitted that as
a result of the lack of protection under the Resource Management Act and its
predecessor the Town Planning Act and others, the health of Patuharakeke has

suffered.

Due to resourcing and time, evidence on the specific health status of
Patuharakeke was not able to be commissioned. However, through the
evidence of Ms Chetham, it is clear to see the correlation between heavy
industry and higher than normal illness and mortality rates associated with

chemicals and poisons.




Section 27B Memorialised Land and the Ruakaka Race Course

27.

28.

29.

30.

31.

Included in the Patuharakeke Amended Statement of Claim at paragraph 42.2,
reference is made to the return of land to Patuharakeke where that land is held
in particular by ‘any State Owned Enterprise.” For the sake of completeness it

is set out in full below,

Pursuant to ss.8A-8H(j) of the Treaty of Waitangi Act 1975 with the return
to the claimants of all relevant Crown land, Crown forest land, land held by
any State Owned Enterprise, land held by any institution under the
Education Act 1989 and land vested under the New Zealand Railway
Corporation Restructuring Act 1990 or any interest in any such land and

together with improvements thereon.®

The issue of section 27B memorials and in particular the Ruakaka Racecourse -
is set out in the evidence of Luana Pirihi. It is currently a contentious issue for
Patuharakeke. The proposal by the Whangarei Racing Club is to rezone the
Race course as an Equine Environment and this could well deem the property

irretrievable for Patuharakeke if the proposal is approved.

A hearing for the proposal is set down for the end of November 2013.

Ms Pirihi’s evidence highlights the lengths that the Crown went to in order to

sell the property to the Whangarei Racing Club at well below market value.

It is submitted that the memorial process provides Waitangi Tribunal claimants
with an opportunity to have property that is subject to section 27B of the State
Owned Enterprise Act returned. In the Turangitukua Report it was set out

there that,

5 Amended Statement of Claim of Patuharakeke, 13 October 2011 (#1.1.088).




e A restorative approach to remedies is approptiate. This should include
facilitating the vestoration, to an extent reasonably possible, of the
rangatiratanga and hence the mana of Ngati Turangitukua. While the Crown
cannot restore rangatiratanga in the abstract, resources can be restored to the
hapu that enable it to exercise rangatiratanga. The return of land is an
essential component of the restoration of rangatiratanga. A policy of
restoration should attempt to assure the hapu’s continued presence on the
land, the recovery of its status in the district and the recognition of its tribal
authority. Thus, where the place of a hapu has been wrongly diminished, an
appropriate response is to ask what is necessary to re-establish it.

o The Tribunal does not consider that, as a matter of law, there must be a “direct’
relationship between the historical wrong and memorialised land, before
resumption can be ordered, or that there must be some specific feature of the
history of the asset which means that it should be returned to Maori. However,
the Tribunal considers that there is such a ‘direct’ relationship between the
historical wrongs recorded in our findings and all the land, whether
memorialised or non-memorialised land, taken by the Crown in breach of
Treaty principles. All such land was ancestral land, part of the papakainga of
Ngati Turangitukua and of special importance and significance to the hapu.

o The Tribunal may have regard to the condition of the land and any
improvements to it up to a time immediately before its transfer by the Crown
to a State enterprise, but not to any change in such condition and
improvements or in its ownership or possession since that time.

 Before deciding what properties the Tribunal considers should be returned,
whether memorialised or Crown-owned land, or a mixture of both, it should
review all such properties. In so doing it should have regard to the claimants’
proposals for a comprehensive relief package.

o When deciding which memorialised or Crown-owned properties it proposes to
recommend be returned to Ngati Turangitukua, it should have regard to the

aggregate value of all such properties.

10




32.

Counsel acknowledges that there is a process in which remedies must be
sought. However, for the purposes of this hearing, Patuharakeke seek along
with the other matters sought in the Amended Statement of Claim, findings

that recognise and confirm the Patuharakeke claims to their rohe.

Conclusion

33.

34,

Patuharakeke have waited a long time to have their claims heard before the
Waitangi Tribunal. It is unfortunate that resourcing issues have impacted on
the claimants to the extent that evidence put before the Tribunal has been
significantly truncated. This for Patuharakeke means that only a fraction of the

whole story has been provided today.

Notwithstanding that and despite the constraints, Patuharakeke today have

now placed on the record the truth.

Dated at Auckland this 16t day of October 2013.

Prue Kapua and Kelly Dixon

Counsel Acting
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