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MENA E PAI ANA KI TE ROOPU WHAKAMANA | TE TIRITI O WAITANGI:

Introduction

1. It is a privilege to open this case on behalf of Lydia Karaitiana and her
whanau, being descendants of the prominent Ngati Kahu rangatira Tipene

Hari.

2. The Claimants also wish to record their appreciation for this important
opportunity to have their historic Te Tiriti o Waitangi claims heard before
this Tribunal. The Claimants, being a whanau of Ngati Kahu, have suffered
extensive land loss and related prejudice at the hands of their Te Tiriti

partner, the Crown.

3. Wai 2368 concerns the Crown’s taking of their hapu and whanau lands in
Ngati Kahu, Ngati Tu and Ngati Hine and the prejudicial impact this has had

on their rangatiratanga and social, cultural and economic wellbeing.*

4, The evidence to be presented today focuses on the Claimants’ Ngati Kahu
claims, which fall within the Whangarei Taiwhenua. The Claimants will
speak to their Waiomio claims in the Ngati Hine hearing week scheduled for

Hearing Week Nine.

The grievance

5. Put simply, the Claimants do not believe the Crown has honoured Te Tiriti o
Waitangi.
6. At the time of the signing of Te Tiriti o Waitangi in 1840, rangatira had full

rangatiratanga over their lands, estates and affairs. What exists today is a

very different situation. Hapu and whanau are essentially landless.

7. Where their tupuna once controlled the land and economy they now find

themselves landless with no economic base. The social, cultural and

! The Wai 2368 filed by Lydia Karaitiana and was formally registered by the Waitangi
Tribunal on 8 May 2012 (Wai 2368, #2.1.1).



economic consequences suffered by the hapu and whanau are extensive.

The prejudice is irreversible.

It is a reality that the hapu and whanau have no real economic base from
which they can secure a prosperous future. It is submitted that this is not

what their tupuna envisaged when they agreed to sign Te Tiriti o Waitangi.

He Whakaputanga me Te Tiriti o Waitangi

10.

11.

12,

13.

14.

Rangatira signed He Whakaputanga and Te Tiriti o Waitangi in good faith,
seeking and upholding a relationship of good faith with the Queen. Under
Te Tiriti o Waitangi, rangatira agreed to the Queen having the ability to
govern the Pakeha, while their tupuna retained ultimate rangatiratanga

over their lands and tribal affairs.

The Claimants maintain that their tupuna did not cede their rangatiratanga
to the Crown by signing He Whakaputanga and Te Tiriti o Waitangi. The
Claimants continue to hold the recognition and guarantee of rangatiratanga

under these documents sacred.

It is submitted that the fundamental breach, from which all other breaches
emanate, was the usurpation by the Crown of rangatiratanga or
sovereignty guaranteed to the rangatira pursuant to Article Two of Te Tiriti

o Waitangi.

However, by force and by operation of law, the Crown took more than was

given.

As the Tribunal will hear, the Crown has not honoured the words or spirit of
Te Tiriti o Waitangi or the Treaty of Waitangi. Wrongfully and in
fundamental breach of Article Two of Te Tiriti o Waitangi, the Crown has
assumed unto itself a supreme law making authority even over the terms of

Te Tiriti o Waitangi itself.

In regards to the present claims it is submitted that, by various acts,
omissions, policies and practices, since 1840 the Crown has breached the
following terms (among others) of Te Tiriti o Waitangi — the Treaty of

Waitangi:




(a)

(b)

(e)

The evidence

The Crown has consistently failed in its duty to act reasonably and

with utmost good faith towards Ngati Kahu;

The Crown has wrongfully appropriated to itself a supreme law
making power and then has progressively used that power to
diminish Ngati Kahu lands, forests, fisheries, taonga and people.
This is in breach of the foundational expectation in Te Tiriti that
both Te Tiriti partners would benefit not one at the expense of the

other;

Te Tiriti — the Treaty was a treaty of protection imposing on the
Crown a positive duty to protect Maori people and their
possessions. From 1840, the Crown consistently and progressively
breached this duty of active protection by both act and omission.
Ngati Kahu people and resources were diminished while the
position of the Crown and the settlers arriving in New Zealand after

1840, was enhanced at the expense of Ngati Kahu;

Consistently and progressively since 1840 the Crown set about
implementing policies, practices and legislation, without taking due
care (if any at all) to uphold its responsibilities to Ngati Kahu

pursuant to the terms of Te Tiriti — the Treaty; and

Consistently and progressively since 1840 the Crown, in the face of
growing dispossession and diminishment of Ngati Kahu peopie and
resources, has failed to mitigate or redress the prejudice arising to
Ngati Kahu as a result of clear and consistent breaches of Te Tiriti —

the Treaty.

15. Today, Ms Isobe! Karaitiana will present a summary of her main evidence

which is contained at document # 14 of the Wai 1040, Record of Inquiry.

16. The purpose of Ms Karaitiana’s evidence is twofold:

(a)

Firstly, Ms Karaitiana’'s evidence seeks to support the hapu claims

of Ngati Kahu and the evidence that has already been presented to



(b)

this Tribunal today. In this regard the whanau support the
whakapapa and rangatiratanga korero that is given by their

whanaunga during this hearing;

Secondly, Ms Karaitiana’s evidence seeks to provide korero for the
Tribunal on how her whanau, as descendants of Tipene Hari, a
prominent Ngati Kahu rangatira, have been affected by Crown
breaches of Te Tiriti o Waitangi, with a particular focus on the

alienation of their tupuna lands through:
{1 Old Land Claims;

{ii) Pre-1865 Crown purchases;

(iii) The Native Land Court 1865; and

(iv) Maori Land Court.

17. Throughout Ms Karaitiana’s evidence she has referred the Tribunal to the

technical research of historians in this Inquiry, which also provides evidence

specifically on Tipene Hari and the Wai 2368 claims.

18. For ease of reference, Counsel refers the Tribunal to the following technical

research reports:

(a)

Conclusion

Wai 1040, # A9 - B. Stirling with R. Towers “Not With the Sword But
With the Pen”: The Taking of Northland Old Land Claims Part 1 &
Part 2, 2007, see pages 1688 - 1924; and

Wai 1040, # A4 - C. Innes, Northland Crown Purchase Deeds, 1840 —
1865, 2006, see pages, 131, 166, 169, 191, 227, 259, 331, 255.

19. The hapu and whanau of Ngati Kahu have never received an

acknowledgement, apology or compensation for the extensive land loss

and other grievances they have suffered. There has been no justice.

20. The Claimants believe that a full inquiry into their claims against the Crown

is essential for any future settlement to be durable. The Claimants seek a




report from the Waitangi Tribunal that correctly records their history of
Crown breaches of Te Tiriti o Waitangi. The Claimants seek findings on fact
and recommendations to remedy the prejudice the hapu and whanau have
suffered. The Claimants look forward to the benefit that will come from
having their historical claims heard and their history acknowledged by this

Tribunal.

21. It is on this basis that the Claimants provide the Tribunal with their

evidence today.

DATED this 18" day of October 2013
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Season-Mary Downs / Roxy Dhanjee
Counsel on behalf of Wai 2368





