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MAY IT PLEASE THE TRIBUNAIL:

Introdnction

1.
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This memotanduim is filed in response to the memorandum-directions of
the Presiding Officer dated 25 September 2013 (Wai 2358, #2.5.43). The
Tribunal has asked the Crown to respond to the submissions of interested
patties about the issues appropuiate for the Stage Two National Freshwater

and Geothermal Resources Inquity.

The Crown is filing this memorandum to set out its views, rather than a
joint memorandum with the claimants, but understands the claimants are

broadly in agreement with the approach outlned here.

The Crown continues to propose the issues statement expressed by the
Crown and claimants in the joint memorandum dated 19 July 2013

(#3.1.200), namely:

“What further reforms need to be implemented by the Crown in
order to cnsure that Maori nghts and interests in specific water
resources as found by the Tribunal at Stage One are not limited to a
greater extent that can be justified in terms of the Treaty.”

The Crown has assessed the memoranda filed by interested patties and
continues fo maintain that the approach set out in the joint memorandum

should be adopted.

In brief, the theme from the interested parties is support for a more
forensic inquity into particular rights and locations i1 otder to delineate
residual rights specific to particular groups; another theme is to easure that
geothermal issues are included; Ngai Tahu has reiterated the 1wi concern
that the Tribunal inquiry not encroach on Ngai Tahu's takiwa rights and

interests.

The Crown continues to propose the approach outlined in the joint

memorandum for reasons expressed in that memorandum and in particular:

6.1 There is sulficient evidence assessed by the Tribunal at Stage One

to enable an analysis of water policy and reform;
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6.2

6.3

A detailed location by location mquiry into residual rights would
requite an extensive inguiry process by the Tribunal; inquity into
issues of extinguishment, overlapping cdaims, amongst others.
That risks diverting from the present task of contributing 1o the
development of policy addressing the many factors which need to

be halanced in water reforrmy

There are hmits to the Tribunals junsdiction in dealing with
historical claims because of historical settlements and the cutoff
date for filing historical claims (Wai 2358 filed following the 2008
cut off date, s 6A Treaty of Waitangi Act, 1975).

The approach which the Crown and claimants have proposed is consistent

with the Tribunal's earlier indications. See in particular the Tribunal’s

discussion at page 3 of the Stage One report under the heading “Whar 2his

inguiry is ot about”. 'The Tribunal rehearsed categories of individual claims :

some alteady heard and reported on by the Tribunal; some included in

disttict inquiries and which have not yet had hearings or been reported on;

others in districts the subject of direct negotiations with the Crown and

which will not be heard by the Tribunal. The Tribunal concluded:

“The point we wish to emphasise here, for the avoidance of doubt or
disappointment on the part of claimant witnesses and their whinau
and hapd, is that the present urgent inquity will not make findings or
recommendations about specific prievances in relation to specific
water bodies. There are other avenues for the redress of those
matters.”

The Crown also notes:

8.1

8.2

The inquiry must be respectful of any who do not wish their interests

to be addressed through the inquiry process; and

The Crown understands that the scope of this inguity covers both
freshwater and  geothemmal resources, though lepislation  and
Government reform programmes for water and resource

management concelve them to be distinct from one anocthet.



9. The intention behind the Crown’s stance is that this National Freshwater
and Geothermal Resources claim reflects its conception as a broad clamm;
that it be forward-looking rather than one focussed on’ past wrongs; that
the inquiry be an efficient one which takes advantage of the considerable
inquiry work that the Waitangi Tribunal has already completed, including
the Stage One report in this inquity.
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