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May it please the Tribunal:

1. This memorandum is filed in accordance with the Presiding
Officer’s direction of 25 September 2013 (Wai 2358, #2.5.43) as
modified on 25 October 2013 (Wai 2358, #2.5.44).

2. There is broad agreement between the Crown and the NZMC and
co-claimants that the position proposed in the 19 July 2013 joint
memorandum (Wai 2358, #3.1.206) remains valid in face of the
comments by Interested Parties. This memorandum is filed to
make some additional comments in line with the Presiding
Officer’s direction for the parties to respond to the matters raised

by the Interested Parties.

3. The concern has been raised that geothermal fields were not
being given sufficient attention in the joint memorandum.
Geothermal fields are of particular concern to some of the co-
claimants and the NZMC and co-claimants intend for them to be
a significant focus in the inquiry moving forwards. In the joint
memorandum, a defined term of “water resources” was used to
encompass all freshwater and geothermal resources. This was for
convenience as no distinctions needed to be drawn for the
purposes of those memoranda. However, there are differences in
the treatment of different water resources and these will be

highlighted at the appropriate time.

4. With respect to the need for additional case examples, the NZMC
and co-claimants have determined that for their purposes, subject
only to updating evidence, there is no need for further such
evidence. However, nothing in the proposed programme
prohibits other parties from bringing such evidence if it is needed

to support a point being made by that party.




With respect to inquiring further into past breaches by the
Crown, the NZMC and co-claimants stand by the position in the
joint memorandum that a further detailed inquiry of that nature
is neither necessary nor desirable. Given the findings made by
the Tribunal at Stage One about the existence of Maori water
rights in 1840, there can be no finding other than that the Crown

woefully failed in its duty to protect those rights.

However, before the Tribunal at Stage One and before courts the
Crown said that it was reforming water rights management in a
manner that would address those issues. It is understood that
that still forms at least part of the Crown’s case. In order to
determine what recommendations this Tribunal makes in this
Inquiry the question must be whether those reforms do indeed
address those issues. If not, the recommendations will need to set

out what further reforms are required.

To do this the Tribunal will need to consider the case example
evidence. Not to determine whether those case examples
demonstrate a breach, but whether the circumstances that that

evidence set out are adequately addressed by the Crown reforms.

The NZMC and co-claimants believe that the case example
evidence before the Tribunal provides a sufficient range of
examples with which to test the Crown reforms. However, it
remains open to others to come forward and say, “while the
reforms may adequately address those sets of circumstances they
fail to address this other circumstances demonstrated by some
new evidence.” Or merely to raise a hypothetical case in

submission. With or without evidence, the Tribunal will need to
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consider whether each circumstance raised is demonstrative of a

real live issue.

Interested Parties have also suggested that the proposed
programme for Stage Two is too focussed on the Crown reforms.
It is necessary for the programme to begin with the Crown setting
out, in a categorical form, all of its reforms. Without this we are
left with the Crown alluding to possible further reforms that may
or may not address the problems and which the Crown may say

will render Tribunal recommendations unnecessary.

The second step of this Inquiry must be to assess those reforms,
since if the reforms do indeed address all Maori water rights
issues then further recommendations are unnecessary. However,
it is the NZMC and co-claimants intention that that assessment
phase will be heavily and primarily focused on Maori water
rights. The question must be whether those rights are capable of

full enjoyment and protection in light of the reforms.

While keeping an open mind, the NZMC and co-claimants are
certain that the programme will lead to the conclusion that
further recommendations are required. Relying on the logic of
the Tribunal’s Stage One report, some of the co-claimants will say
that they have virtually undiluted full-blown property interest in
some water resources. This is because they have never sold the
related lands, they have never shared those lands with pakeha,
and the Crown has little legitimate kawanatanga interests in
those water resources. Yet, it is understood that the Crown
maintains its position that such rights are not capable of

recognition today.
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Dated: 30 October 2013

As stated before, it is not possible for this Tribunal in this Inquiry
to determine exactly what rights exist today for a specific Maori
group and a specific water resources. However, the NZMC and
co-claimants do not believe that that will prevent the Tribunal
from determining what recommendations are required for the
recognition of those rights. The case example evidence will show
how rights can still exist today in a way that is not recognised by
the Crown even after its reforms. The Tribunal will then be able
to make recommendations of national reform that will address
some of those rights. It will also be able to make
recommendations of process and principle that will enable Maori

groups of obtain recognition of other resource specific rights.

It has been suggested that further process should not be
determined until the Crown has set out its reforms. The NZMC
and co-claimants do not see any reason to delay in setting out the
proposed programme. However, it is accepted that a great deal
of work will need to be undertaken by the NZMC and co-
claimants as well as by Interested Parties after the reforms are set
out. For that reason, the programme will either need to allow for
a decent lapse of time between that first step and the next, or to
delay setting the timetable after the first step until a judicial
conference after everyone has had a chance to receive and

consider the reforms.
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