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Ministry of Justice APPENDIX A
WELLINGTON

Questions of Clarification for Mr McBurney
Hauturu Island

1. At page 465 you state that Ngati Rehua and Hauraki joined with one or other of the
claimants groups. Which claimant group did Ngati Rehua side with?

2. You state at the end of page 465 that many hapu and iwi used Hauturu for its
resources and as a resting point.

a. Does evidence you considered indicate that the Crown thought the island
was “owned” by just one iwi or hapu?

b. Does the evidence you have seen suggest that each of the hapu using the
island considered themselves owners of or holding rights in Hauturu in some
capacity?

3. On page 466 you state that the Crown considered it would be easier to deal with
fewer owners. Does the evidence you have seen suggest that the Crown deliberately
took an approach in the Native Land Court and in trying to obtain a sale that
minimised the number of owners it would need to deal with in acquiring Hauturu?

4. At page 466 you state that the primary purpose of the Native Land Court was to
identify those owners who demonstrated the kind of regular occupation most
resembling European ownership.

a. Would you agree that the Native Land Court criteria for ownership were a
poor fit in this case?

b. Did the Native Land Court have any mechanisms at the time to award title in
a way that resembled how the land had been owned and used under
customary law?

5. At 467 you say that the Court complied with the Commissioner for Crown Lands
request to restrict alienations because it was important militarily. Was the Court
within its jurisdiction to restrict private alienation for that purpose?

6. At 467 you state that the Crown monopoly on alienation restricted the owners’
options. Would you agree that those options included timber rights, leasing and
other non-permanent alienations?

7. At page 269 of your report it says that Chief Judge MacDonald met with Native
Minister Bryce in the middle of the third rehearing, and had on-going contact with
the Minister throughout the rehearing. How common was it for a Chief Judge to do
this?

8. At page 472 there is a list of 18 owners made after the third rehearing, but no
indication of those owners’ hapu or iwi. From the evidence you have seen, does this
contribute to an explanation for Ngatiwai’s subsequent petition for a rehearing?
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At page 475 you detail the new list of owners given after the fourth rehearing. Were
the names of Ngatiwai members listed as owners on behalf of Ngatiwai?

At page 476 Henare te Moananui is said to request payment for his share in food.
Ralph Johnson at page 25 of his report “Hauturu”(Wai 1040, #E8) notes Rapata
Ngatiwai requested part payment for court debts, and Hone Paama noted himself
and six others he knew wanted to exchange their shares for other land. Would you
agree that these are indications of the limited options that Ngatiwai had to participate
in the new economy?

At page 477 you state that by the 1890s not all owners were in agreement regarding
the sale of Hauturu. Would you agree that there is little evidence that the opinions
of the many owners was ever canvassed as to what to do with the island and the
Government’s intentions to purchase it?

At page 478 you state that it was the Crown’s intention for the purchase money to be
paid to Tenetahi and then distributed to the other owners. You state that this came
about because the owners could not agree how to distribute the moneys.

a. From your research would you agree that this was an uncommon practice for
one chief to receive and distribute purchase money?

b. From your research does it appear that this approach to the payments was
taken because it would benefit the Crown?

At 486 you note the Government proclamation that only the owners and those in
occupation before the publication of the Court’s notification in Gazette and Kahiti
would be allowed to remain on the island. This amounted to a further restriction on
the ability of members of Ngatiwai and other customary owners to use and access
the land didn’t it?

At page 480 you note that only Ngapere Taiawa and Ngawhare Taiawa listed
Hauturu as their place of abode while in footnote 1088 you cite a reference that
Tenetahi and Rahui Te Kiri lived both at Omaha and Hauturu. Did you come across
evidence indicating that other Maori were living on Hauturu and who they were?

At page 488 you note that the Government had decided Tenetahi was unsuitable as a
guardian over the island as a nature reserve. Yet Johnson notes at page 39 of the
Hauturu report that the former native Minister had informed them that Tenetahi had
already turned away people likely to do damage and that he stopped people from
shooting birds.

a. Is there any evidence that Tenetahi or any other residents were consulted
about the proposal of turning Hauturu into a nature reserve and ways that
could be achieved?

b. Were any non-resident owners consulted about this proposal and the ways it
could be achieved?
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At page 491 you note that the signatures of Tenetehi, Kino Reweti and Wi Taiawa
were transferred from the 1891 deed onto a new deed without this being discussed
with them. Given that Tenetehi had repudiated his agreement and the other two
signees had not seen the new deed, how would you characterise these actions, in
terms of legality and in terms of a document being used to affect the sale of land?

At page 496-7 you describe the eviction process and the Government notice that “all
persons” leave Hauturu. At page 498 you note that one other accompanied Tenetahi
and Rahui to Auckland whilst the rest disembarked at Omaha. Do you know how
many Ngatiwai were evicted from Hauturu and what their names were?

Whangaroa Harbour

At pages 552 to 554 you deal with caves on the Whangaroa Harbour that fell within
Maori land that the Crown wished to take for a scenic reserve.

a.  You note that Maxwell was keen to acquire the caves in the Taupo block, did
the evidence you see indicate that he was aware that these were burial caves?

b. Is there any evidence that the Crown inquired about this from the Maori
owners before proceeding with acquiring the land for a scenic reserve?

c. Did the Crown have a policy on how to deal with burial caves in an area set
aside for scenic reserves?

d. Is there evidence that the Crown explained to the Maori owners that the area
to be taken included the caves, and of the impact this would have on their
access to and control of these caves?

e. Is there any evidence of the intentions that the Crown had for the caves, in
particular whether they would be made accessible or inaccessible to visitors?





