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1.1

1.2

1.3

2.1

2.2

Introduction

This memorandum-directions addresses the boundary extension
requests discussed at the second judicial conference held on 11-12
April 2007 (and subsequently addressed in written submissions of
counsel) and the Inquiry name.

At the second judicial conference the boundary requests were grouped
into six geographical areas. They sought to extend the Tribunal's
interim inquiry boundary:

1.2.1 to the boundaries described in the 1883 Rohe Potae petition
(with the implication that the Ohura South block be included);

1.2.2 west out to sea and including Karewa Island;

1.2.3 east to include the Ketemaringi and Maraeroa blocks which
have previously been included within the Central North Island
(CNI) Stage 1 inquiry;

1.2.4 north-east to include part or all of the Waikato-Raukawa inquiry
district;

1.2.5 north into the Waikato-Tainui Raupétu Claim Area ("the
Waikato claim area”);

1.2.6 south to include Ngati Maniapoto's Raupatu claim within the
Taranaki District.

The grounds for the requests for extension are set out in the
submissions and evidence filed. | do not intend to summarise the
submissions for and against the extensions except to the extent that
those arguments are critical to the decision | make. That decision will
also influence the decision | make on the name of the Inquiry.

Preliminary Issues: Jurisdiction of Presiding Officer and the
Nature of the Boundary

During the second judicial conference | discussed with counsel the
question of whether | should resolve the requests for extension of the
boundary north into the Waikato claim area without first resolving the
jurisdiction issues raised by the Waikato-Tainui settlement (as provided
for in the Waikato-Tainui Deed of Settlement and the Waikato Raupatu
Claims Settlement Act 1995). This is a significant issue, as is
evidenced by the extensive submissions filed by counsel.

Mr Wilson urged that | deal with the issue of jurisdiction now, rather
than leave it {o be addressed by the Tribunal at a later time. He
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2.3

2.4

2.5

2.6

repeated that submission in his written submissions (Wai 898 #3.1.111
paragraph 21). At the second judicial conference Crown counsel was
non-committal on the question of when the issue should be decided,
but in written submissions has also urged that the issue be dealt with
promptly (Wai 898 #3.1.106 paragraph 48).

This request has caused me to reflect on the jufisdiction of a presiding
officer to make a decision on a substantive legal issue of jurisdiction
prior to the appointment of the Tribunal to hear the claims.

| was first appointed by the Chairperson of the Tribunal on 19 July 2006
to convene a consultative judicial conference of the parties. On 21
April 2007 the Chairperson then appointed me as the presiding officer
of the King Country Inquiry pursuant to clause 5(1)(a)(ii) of the Second
Schedule of the Treaty of Waitangi Act 1975. Clause 5 of the Second
Schedule does not address the role and power of a presiding officer
prior to the appointment of the Tribunal to undertake the Inquiry.
However, this is addressed in clause 8(2) of the Second Schedule
which provides: .

“The Chairperson of the Tribunal, or any other person, being the
presiding officer at a sitting of the Tribunal or 2 member of the
Tribunal purporting to act by direction or with the authority of the
Chairperson, -

(a) May issue directions or conduct conferences; or

(b) May issue summonses requiring the attendance of
witnesses before the Tribunal, or the production of
documents; or

(c) May do any other act preliminary or incidental to the
hearing of any matter by the Tribunal.”

These powers are all procedural. They are not substantive, nor could
they be as | am not the Tribunal for the purposes of the Inquiry. [n
summary, my powers are to “..issue directions or conduct
conferences... or ...issue summonses.,. or ...do any other act
preliminary or incidental to the hearing of any matter by the Tribunal.”

| am, among other things, empowered to resolve the boundary of the
Inquiry as a matter preliminary to the hearing. In addressing that issue
I will need to form a view on the effect of the Waikato-Tainui settiement
in order to determine whether there are any claims extant within the
Waikato claim area (and subsequently whether any such claims might
appropriately be heard as part of this Inquiry). Any such views will
need to be preliminary and tentative, much like the approach a Court
must take in relation to an application for interim relief prior to a
substantive hearing. However, | do not have the jurisdiction to issue a
decision on the substantive jurisdictional question of what claims have
been settied by the Waikato-Tainui settlement; | cannot usurp the role
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2.7

2.8

2.9

2.10

3.2

of the Tribunal, That is a matter for the Tribunal alone, once it has
been appointed.

There is then the issue of the nature of the boundary. The
determination of an Inquiry boundary is an important tool of the
Tribunal, It brings order and certainty to the Tribunal process by
making it clear to claimants, the Crown and the Tribunal itself which
claims will be heard and determined by that Tribunal. An Inquiry
boundary is not a tribal boundary and therefore it is inevitable that
some claimants will have their claims heard in more than one Inquiry.

The determination of the Inquiry boundary also dictates what evidence
will be presented to the Tribunal. Obviously that evidence will focus on
claims within the Inquiry boundary. However, it is axiomatic that events
that took place beyond the Inquiry boundary will have influenced events
within the boundary, and therefore may be relevant to the claims being
considered by the Tribunal. Therefore, there will always be situations
where evidence of the wider historical context (social, political, tribal,
economic etc) outside of the district (and even nationally) can and
should be presented to the Tribunal.

| do not believe | need to make detailed directions in that regard. That
is a matter for the judgment of the professional historians, witnesses
and counsel. Ultimately, the Tribunal will determine what evidence is
relevant and should be admitted. This is not an invitation to claimants
and the Crown to present an avalanche of generalised and irrelevant
evidence. Rather, | simply wish to make it clear that the Inquiry
boundary serves to define which claims will be heard by this Tribunal
and (to a large degree) what evidence will be relevant. However, it will
be a matter of judgment how much historical contextual evidence
should be presented to the Tribunal.

With those points in mind, | now return to address the six requests to
extend the boundary of this inquiry.

The 1883 Rohe Potae Petition (including the Ohura South Block)

The current interim boundary approximates to the boundary of the
Aotea block as defined in 1886 (except for the Ohura South Block) and
also includes the area between the north-west of the Aotea Block and
the Waikato claim area. The request is for the boundary to be
extended to accord with the boundaries of the 1883 Rohe Potae
petition, which is significantly greater. This would overlap with three
active Tribunal Inquiry districts: CNI, National Park and Whanganui.

In the King Country/Rohe Potae Boundary discussion paper (Wai 898
#6.2.2) three options were discussed to address this issue. | have
considered those options and their consequences and have concluded
that | should adopt something approximating to option 3. That is, that
the boundary should remain as is (subject to any other extensions |
make below) but that evidence may be presented on the wider

5/ 21




04-08-07,01:37PM;ML.C Whangare ;64 9 9839841

Te Rohe Potae District Inquiry, 4 September 2007

3.3

3.4

6.1

historical context (social, political, tribal, economic etc), particularly in
relation to the 1883 Rohe Potae petition area.

To extend the boundary further would give rise to considerable overiap
with the CNI, National Park and Whanganui inquiries. That should be
avoided. This Inquiry may benefit from evidence presented in those
surrounding Inquiries where appropriate, and that may give rise to
greater efficiencies.

As far as the Ohura South Block is concerned, | have decided that |
cannot disturb the earlier decisions of Judge Wainwright that the block
be considered as part of the Whanganui Inquiry. | have come to that
conclusion taking into account the opposition of Whanganui and Ngati
Haua claimants to the Ohura South Block being exiracted from the
Whanganui Inquiry and the fact that the Whanganui inquiry has
commenced with all parties having understood for a considerable time
that that block would be included in that Inquiry.

West out to Sea and Including Karewa Island

As | observed at the second judicial conference, the exciusion of
Karewa Island appears to have been an oversight. No parties oppose
its inclusion. | note that the Crown also has no objection to including
any coastal claims out to the 20 mile limit as claimed in the 1883
petition. The Crown notes that such claims must take into account the
relevant legislation. | conclude that the extension to the 20 mile limit is
appropriate.

The Ketemaringi and Maraeroa Blocks

Claimants have requested that the Ketemaringi and Maraeroa blocks
be included in this Inquiry. They have previously been included in
Stage 1 of the CNI Inquiry. The report of that Inquiry has now been
released. It deals with general historical issues and does not address
the Ketemaringi and Maraeroa Blocks in any detail. There is presently
no indication when Stage 2 of that Inquiry might commence, if at all. |
have discussed the matter with the presiding officer of the CNi Inquiry,
who confirmed to me that she saw no difficulty in these two biocks
being included in this inquiry. | note that at the second judicial
conference Ngati TOwharetoa confirmed that they did not object to the
inclusion of these two blocks in this Inquiry and the Crown has
concurred. Accordingly, the boundary will be extended to include the
Ketemaringi and Maraeroa Blocks.

Waikato-Raukawa Inquiry District

Ngati Raukawa has requested that the entire Waikato-Raukawa District
be included in this Inquiry. Ngati Kauwhata has requested that a
smaller area be included, being the Rangiaohia, Pukekura, Puahue,
Nga Moko No. 2 and Maungatautari Blocks.
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6.3

6.4

6.5
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6.7

6.8

[ have concluded that it would not be appropriate to extend the
boundary of this Inquiry to include the Waikato-Raukawa District. The
Tribunal has previously defined that district as deserving of its own
Inquiry. It remains the case that it deserves its own Inquiry, and that
view has only been enhanced by the strong presentation made by
Ngati Raukawa at the second judicial conference.

Including the Waikato-Raukawa District within this Inquiry would almost
double the size of this Inquiry, it would draw in hapu and iwi whe
currently have no involvement with this Inquiry and would expand the
scope of the historical issues considerably (the colonial history of the
Waikato-Raukawa district differs from that within the Rohe Potae). It
would create enormous inefficiencies for this Inquiry. It would also
likely be counter-productive for Ngati Raukawa, delaying the
commencement of an Inquiry and delaying the production of a report,
The scope of the Waikato-Raukawa Inquiry will need to be resolved
once all claimants within that district have had an opportunity to
express a view, To date that has not taken place.

| have also conciuded that it would not be appropriate to extend the
Inquiry district to include the blocks of land sought by Ngati Kauwhata.
Those blocks currently lie within the Waikato-Raukawa Inquiry district.
They are also claimed by Ngati Raukawa. They also have a colonial
history which is different from the blocks within this Inquiry. It is more
natural for those blocks to be heard as part of the Waikato-Raukawa

Inquiry.

The requests by Ngati Raukawa and Ngati Kauwhata for the boundary
to be extended arise out of two concerns. First, they complain about
being required to participate in at least two or three Inquiries. Second,
they complain about the likely delay before the Waikato-Raukawa
inquiry commences.

As to the first issue, that is a common complaint amongst claimants
who straddle more than one Inquiry district. It is rare for any iwi to be
able to pursue its claims within one Inquiry. Conducting district
inquiries is considered to be the best approach to hearing claims in a
fair and consistent manner and these sorts of overlap are an inevitable
consequence.

As to the issue of delay, Ngati Raukawa feel they have good cause to
complain at the likely delay in having their claims heard. | understand
from presentations made at the second judicial conference that Ngati
Raukawa are well advanced in preparing their traditional evidence and
are keen to commence historical research of their claims. Apparently
they have a strong mandate. Currently they do not know when the
Waikato-Raukawa inquiry will commence.

In submissions filed by Mr Boast (Wai 898 #3.1.110) he offers three
scenarios for the future for Ngati Raukawa (paragraph 3.12). One is
that if the Tribunal were to indicate that the hearing of the Waikato-

P
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7.1

7.2

Raukawa Inquiry might be brought forward and dealt with expeditiously
then the extension to the Inquiry district boundaries would not be
needed. As | have decided above, the district will not be extended.
Nevertheless, Mr Boast's point is well made. Ngati Raukawa needs to
take up the issue with the Chairperson of the Tribunal.

| therefore recommend to Ngati Raukawa and Ngati Kauwhata that
they raise the issue of the likely delay of the Waikato-Raukawa Inquiry
directly with the Chairperson of the Waitangi Tribunal. A copy of this
memorandum-direction is to be brought to the Chairperson'’s attention.

Waikato Claim Area
Introduction

These are the most contentious of the extensions sought. That is
because they raise the issue of the effect of the Waikato-Tainui
settlement on claims before the Tribunal. As | have said above, it is not
my function to provide a final determination on that jurisdictional issue.
However, | do need to come to some tentative conclusions in order to
settle the boundary of this inquiry district.

[ summarise below the extensions sought north into the Waikato claim
area (which is defined in section 7 of the Waikato Raupatu Claims
Settlement Act 1995). | do not include in my summary the extensions
that simply seek to have the political landscape north of the Puniu River
considered by the Tribunal (as | have concluded above, the historical
context always need to be considered by the Tribunal). The extensions
sought are as follows:

(@) On behalf of Ngati Rora (Wai 898 #3.1.75), Ngati Maniapoto
(Wai 898 #3.1.82) and Ngati Paretekawa (Wai 898 #3.1.98) to
include all Ngati Maniapoto affiliated Raupatu claims
(including Ngati Rora, Ngati Paretekawa and Ngati Apakura) —
some of these may be Ngati Raukawa aiso - within the
Waikato claim area.  Ngati Maniapoto (Wai 898 #AS
paragraph 5) further identifies the area as follows:

“From the Hairini and Rangiaowhia regions
approximately five kilometres north-east of Te
Awamutu, then north-westwards to the Te Pahu
region, and south to return to the Puniu River.”

Also, on behalf of Ngati Maniapoto and Ngati Paretekawa
(Wai 898 #3.1.101) to include any Raupatu and non-Raupatu
claims of Ngati Maniapoto within the Waikato claim area in

general.

Ngati Manga-Paratekawa and Ngati Parewaeono (Wai 898
#3.1.108) wish to be able to claim in relation to the
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7.3

7.4

7.5

consequences of the Waikato Wars within the existing Inquiry
district — which is, strictly speaking, not an extension.

In addition, through Ms Sykes (Wai 898 #3.1.98), Ngati
Paretekawa seek to have the boundary “extended to at least
the Waikato River" and alternatively to “extend to all the Iands
adjoining the Waikato River." | take this to mean that Ngati
Paretekawa seek to have the boundary extended to inciude all
lands within the Waikato claim area which lie west of the
Waikato River.

(b) On behalf of Ngati Hikairo (Wai 898 #3.1.97) to include all
non-Raupatu claims to Ngati Hikairo lands within Pirongia
Parish, Ngaroto Parish, Mangapiko Parish, the town of
Alexander (east and west) and Whatiwhatihoe (being Parish
of Pirongia Lots 329 and 330). The areas are identified in
approximate terms in document A1.

(c) On behalf of Ngati Koata (ki Whaingaroa), Ngati Kahu, Ngati
Tahau, Ngati Te Kore, Ngati Pukoro, Ngati Te tkaunahi, Ngati
Tira, Ngati Heke, Ngati Rua Aruhe, Ngati Hounuku, Paetoka
and Ngati Te Karu (Wai 125) (Wai 898 #3.1.98) to include all
lands south of the Tautarei Stream within the Te Akau Block
(which lies north of Whaingaroa Harbour).

(d) On behalf of Ngati Mahanga and Nga Uri o Te Awataia (Wai
898 #3.1.79 and #3.1.109) to include the Karamu and Pukete
Parish Blocks at Whatawhata.

Due to the complication of the Waikato-Tainui settlement | must
approach the question of these extensions in two steps. First, | need to
reach a preliminary view on what claims can still be heard and ruled on
by the Tribunal within the Waikato claim area. That is the jurisdictional
issue | have referred to above. Second, | must then determine which (if
any) of such claims should be included in this Inquiry.

Waikato claim area

| heard submissions from claimant counsel and Crown counsel on this
issue at the second judicial conference. They have then followed up
with further written submissions. In addition, | have received
submissions from counsel for the Waikato Raupatu Trustee Company
Limited (the mandated Iwi Authority for Waikato-Tainui and the
successor to the Tainui Maori Trust Board). The submissions focus on
the Waikato Raupatu Claims Settlement Act 1995 (the "Act’) and the
Waikato-Tainui Deed of Settlement (the “Deed").

| note that it is accepted by the Crown and by all parties that the
Waikato-Tainui settlement does not prevent hapu of Waikato bringing
non-Raupatu claims outside of the Waikato claim area (section 8(2)(c)
of the Act) and that it does not prevent Ngati Maniapoto from bringing
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7.8

7.9

Raupatu or non-Raupatu claims within the Waikato claim area. There is
no dispute about the Waikato claim area. Similarly, “Waikato” is also
defined in the Act (section 7). The primary points of contention are:

(a) whether Waikato claimants can bring non-Raupatu claims
within the Waikato claim area — which turns on the meaning of
“Raupatu” and “Raupatu ciaims” in the Act; and

(b) whether hapu defined as Waikato who also affiliate to Ngati
Maniapoto can separately bring Raupatu claims within the
Waikato claim area based on their separate affiliation to Ngati
Maniapoto.

Raupatu and Raupatu Claims
I turn then to the issue of the definition of Raupatu and Raupatu claims.

Section 9 of the Act provides that the settlement of the Raupatu claims
pursuant fo the Deed is final and that no Court or Tribunal has the
jurisdiction to inquire or inquire further into, or to make any finding or
recommendation in respect of, any or all of the Raupatu claims.

The Crown argues for an expansive definition of Raupatu and Raupatu
claims: “.. extending beyond the commonly understood meaning of
Raupatu as confiscation.” In truth the Crown argues that the definition
of Raupatu and Raupatu claims is an all-encompassing one. The
Crown effectively equates that definition with the definition of “historical
claims” used consistently in later Treaty settlement legislation such as
Te Uri 0 Hau Claims Settlement Act 2002 (section 15), Ngati Ruanui
Claims Settlement Act 2003 (section 14), Ngati Tama Claims
Settlement Act 2002 (section 11), Ngati Awa Claims Settlement Act
2005 (section 14), Ngati Tuwharetoa (Bay of Plenty) Claims Settlement
Act 2005 (section 14), Ngaa Rauru Kiitahi Claims Settiement Act 2005
(section 14) and the Ngati Mutunga Claims Settlement Act 2006
(section 14).

These Acts adopt a consistent definition of settiement of “historical
claims” by incorporating an all-encompassing definition which includes
the settlement of;

“...every claim (whether or not the claim has arisen or been
considered, researched, registered, or notified on or before the
settlement date) that... (or a representative entity) had at, or at
any time before, the settlement date, or may have at any time
after the settlement date, and that... is founded on a right
arising... from the Treaty of Waitangi... or the principles of the
Treaty of Waitangi...: or... under legislation or at common law
(including aboriginal title or customary law); or... from fiduciary
duty; or... otherwise; and... arises from, or relates 1o, acts or
omissions before 21 September 1992 - ... by, or on behalf of,
the Crown; or... by or under legisiation..."
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7.11

7.12

7.13

7.14

The definition then goes on to identify specific claims settled and, in
some instances, specific claims that are excluded. The definition is
quite different in scope from the definition of "Raupatu claims” in the
Act.

| note for completeness that it is common for the definition of “historical
claims” to exclude claims of the same nature by an individual etc who
claims by reason of descent from an ancestor who is not an ancestor of
the settling iwi or hapu. This is a matter which | will return to in the
context of Raupatu claims by hapu of Waikato.

The claimants argue for a narrower interpretation of Raupatu and
Raupatu claims (though | could not describe it as a narrow definition).
Waikato-Tainui similariy argue for a literal interpretation and say that
Raupatu claims of Waikato within the Waikato claim area are
extinguished, but that non-Raupatu claims within the Waikato claim
area are not extinguished.

This is a straightforward matter of statutory interpretation. The Crown
argues that | need fo take into account the context of the Waikato-
Tainui settlement in 1995, the provisions of the Deed and the Act and
the claims filed around the time of or following the settlement in 1995.
In my view the definition of Raupatu and Raupatu claims is self-evident
from the Act and these other considerations do not alter the end result.

As noted above, section 9 of the Act provides for the settlement of
Raupatu claims and excludes the Tribunal's jurisdiction 1o inquire any
further into Raupatu claims. The Act defines Raupatu and Raupatu
claims and that definition is essentially repeated in the Deed (though
the format is a little different). | set out below the definition of Raupatu
claims in section 8:

‘8. Meaning of Raupatu Claims - (1) In this Act the term
“‘Raupatu Claims" —

(a) Means all Claims arising out of, or relating to, the Raupatu
or any aspect of the Raupatu; and

(b) Includes all Claims arising from the loss of land and of
interests in land in the Waikato claim area by confiscation;

and

(c) Includes all Claims to coal, other minerals, and forests
within the Waikato claim area; and

(d) Includes the following parts of the Wai 30 claim to the
Waitangi Tribunal, namely, the claims set out in —

() The Statement of Claim of the 16" day of March
1987 (#1.1 on Waitangi Tribunal record): and

10
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(i) The Amended Statement of Claim of the 16" day of
March 1987 (#1.1(a)); and

(i) The Letter of the 12" day of August 1987 (#1.1(b));
and

(iv) The Statement of Ciaim of the 17" day of June
1991 (#1.1(c)); and

(e) Includes the claims made in the Wai 306 claim to the
Waitangi Tribunal, being the claim made by Garth Banks
on behalf of Ngaati Haua; and

(f) Includes the claims made in the Wai 494 claim to the
Waitangi Tribunal, being the claim made by Taka o te
Rangi Taka on behalf of Ngaati Koheriki; and

(g) Includes such of the claims made in the Wai 530 claim to
the Waitangi Tribunal (being a claim made by Patara
Peremana on behalf of Nga Uri o Whawhakia)as are based
on Raupatu in the Waikato claim area; and

(h) Inciudes such of the claims made in the Wai 537 claim to
the Waitangi Tribunal (being a claim made by Richard
Tamihana on behalf of Ngati Tahinga Iwi and Nga Uri o
Tahinga Trust Board) as are based on Raupatu in the
Waikato claim area; and

(i) Includes all claims specified in paragraphs (a) to (h) of this
definition, whether or not those claims —

(i) Are past, current, or future; or

(i) Are founded on rights arising by or in common law
(including customary law and aboriginal title), the
Treaty of Waitangi, statute, or otherwise; or

(i) Are made or held by, or on behalf of, all of Waikato
or one or more individuals, marae, or hapu; but

() Does not include the excluded claims.
(2) In this Act, the term “excluded claims” means —

(a) Any claims by Waikato to the rivers and harbours within the
Waikato rohe, including those parts of the Wai 30 claim to
the Waitangi Tribunal relating to —

(i) The Waikato River (being the claims set out in
paragraph A1-5 of the statement of claim dated the
16" day of March 1987); and

11
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(iy The West Coast Harbours, as defined in the deed
of settlement (being the claims set out in paragraph
C8-9 of the statement of claim dated the 16" day of
March 1987); and

(b) Any claims by Waikato to the Wairoa block or the Waiuku
block; and

(c) Any claims by individual hapu of Waikato to non-Raupatu
land outside the Waikato claim area; and

(d) The claims made in the Wai 185 claim to the Waitangi
Tribunal, being the claim made by A. Wirihana in relation to
the Pepepe land; and

(e) The claims made in the Wai 100 claim to the Waitangi
Tribunal, being the claim made by Huhurere Tukukino; and

(f) Any claims made to the Waitangi Tribunal, whether before
or after the commencement of this section, by the Hauraki
Maori Trust Board, including the claims made by the
Hauraki Maori Trust Board and Toko Renata te Taniwha in
the Wai 373 claim to the Waitangi Tribunal; and

(g) The claims made in the Wai 454 claim to the Waitangi
Tribunal, being the claim made by Walter Taipari and
Adrian Taipari on behalf of the descendants of Ngati
Hauauru, a hapu of Ngati Maru; and

(h) The claims made in the Wai 495 claim to the Waitangi
Tribunal, being the claim made by Mahuta Pitau Williams
on behalf of the descendants of Ngati Tawhaki of Ngati
Tamatera; and

(i) The claims made in the Wai 349 claim to the Waitangi
Tribunal, being the claim made by Tewiremu Mataia and
Heraputea Williams on behalf of the tangata whenua of the
Hauraki Tribal Region.”

7.15 Section 7 then defines “Raupatu” as:

“he confiscation of land in the Waikato claim area, and includes
the related invasion, hostilities, war, loss of life, destruction of
taonga and property, and consequent suffering, distress and
deprivation, referred to in recitals E to G of the Preamble to this
Act.”

7.16 Confiscation is not separately defined but its meaning is clearly
governed by recitals E to G of the Preamble. They provide as follows
(in the English version):

12
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7.7

7.18

7.18

“Invasion, hostilities, and confiscations of Waikato land

E. In July 1863, after considered preparations by the New
Zealand Government, military forces of the Crown unjustly
invaded the Waikato south of the- Mangatawhiri River,
initiating hostilities against the Kiingitanga and the people. By
April 1864, after persistent defence of their lands, Waikato
and their allies had fallen back before the larger forces of the
Crown and had taken refuge in the King Country:

F. By Orders in Council under the New Zealand Settlements Act
1863, the Crown unjustly confiscated approximately 1.2
million acres of land from the Tainui iwi in order to punish
them and gain control of the land placed by them under the
protection of the Kiingitanga (although the Crown
subsequently paid small amounts of monetary compensation
and returned, by Crown grants, but not under customary title
and generally not to those who had fought for the Kiingitanga,
approximately one-quarter of the land confiscated):

G. Widespread suffering, distress, and deprivation were caused
to the Waikato iwi (both north and south of the Mangatawhiri
River) as a result of the war waged against them, the loss of
life, the destruction of their taonga and property, and the
confiscations of their lands, and the effects of the Raupatu
have lasted for generations.”

This is not a situation where | must resort to the arsenal of rules of
statutory interpretation due to the wording of the statute being vague or
ambiguous. The Act and the Deed are clear: the claims that are seftled
are the "Raupatu claims” of “Waikato”. Both these terms are defined in
the Act. The definition of Raupatu claims is comprehensive, but it
cannot be said to be all-encompassing. Raupatu claims are those
claims that relate to the 1863 confiscations and their consequences
and extends to include the matters in section 8(1)(c) to (h).

The Crown sought to argue that any claims by Waikato within the
Waikato claim area that had not been expressly excluded in section
8(2) from the definition of Raupatu claims were included in the
settlement. | reject that argument. It offends the plain meaning of the
words in section 8.

During the second judicial conference | tested the Crown’s argument by
putting a hypothetical to Crown counsel. That was, whether a claim by
Waikato within the Waikato claim area of a breach of the Treaty by
reason of a public works taking in the 1930s would, on the Crown's
argument, come within the definition of Raupatu claims in the Act.
Crown counsel argued that it would, But therein lies the flaw in such an
argument: a public works taking in the 1930s does not “arise out” of or
‘relate to” the Raupatu events that took place (in accordance with
recitals E to G of the Preamble to the Act) in the early to mid 1860s.
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7.20

Such a claim is independent of the Raupatu, as may be many other
types of claims.

| am supported in my view by two further considerations. First, the
provisions of the Act may be contrasted with the provisions of
subsequent settiement legislation (as referred to above) where the
drafters of the legislation provided that all “historical claims” of the
relevant iwi had been settled. That definition is all-encompassing and
effectively means all claims relating to events prior to 21 September
1992. It may be contrasted with the provisions of the Act. If all non-
Raupatu claims of Waikato were to have been settled by the Act, |
would have expected it to say so in terms similar to that other
legislation.

7.21 Second, there is a well understood common law principle that

7.22

7.23

fundamental rights, such as the right to bring a claim in accordance
with the law, cannot be extinguished except by clear and precise
statutory language. In Te Runanga o Ngai Tahu v Waitangi Tribunal
[2001] 3 NZLR 87 the High Court concluded that the Ngai Tahu Claim
Settlement Act 1998 and related legislation had not removed the
jurisdiction of the Waitangi Tribunal to hear claims by Te Tau lhu iwi, In
an earlier related decision in Ngati Apa ki Te Waipounamu Trust v The
Queen [2000] 2 NZLR 659 the Court of Appeal recognised that such
basic rights cannot be overridden by general or ambiguous words in a
statute (paragraph 82) and referred to the House of Lords decision in R
v Secrotary of State for the Home Department, ex parte Simms [1999]
3 WLR 328. At page 341 the House of Lords expressed the principle
as follows:

“Fundamental rights cannot be overridden by general or ambiguous
words. This is because there is too great a risk that the full
implications of their unqualified meaning may have passed
unnoticed in the democratic process. In the absence of express
language or necessary implication to the contrary, the Courts
therefore presume that even the most general words were intended
to be subject to the basic rights of the individual.”

It is therefore my preliminary conclusion that Waikato claimants can
bring non-Raupatu claims in the Waikato claim area provided that
those claims have not been expressly settled in the Act. The Inquiry
boundary must therefore be drafted taking that into account.

Raupatu Claims by Hapu of Waijkato with Ngati Maniapoto Affiliations

That then brings me to the second issue of whether hapu defined as
Waikato within the Act can separately claim as hapu of Ngati
Maniapoto. It seems that those hapu assert that they can wear their
Waikato “hat”, take the benefit of the Waikato-Tainui settlement, then
put on their Ngati Maniapoto “hat" and bring a claim in relation to the
same events.
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7.24

7.25

7.26

7.27

7.28

7.29

7.30

| have to say that | was initially quite sceptical about whether they could
alternate their tribal “hats” and thereby avoid the exclusions contained
in the Act. However, the issue appears to be more compiex than | had
first imagined.

Some evidence has been submitted on the affiliations of these hapu.
That evidence is incomplete. The Crown has also yet to have an
opportunity to test that evidence or to reply. Furthermore, some of the
more recent claim settlement legislation (for example, section 11(1)(d)
of the Ngati Tama Claims Settiement Act 2003) contemplates that
individuals, family, whanau or a group of individuals can bring an
historical claim in relation to matters covered by the settlement
provided that the claim arises as a result of the descent from an
ancestor who is not one of the particular tribal ancestors. That is, this
is arguably recognition of the ability of hapu to bring separate claims
through separate ancestral identity. At present it is unciear to me
whether this is what these Waikato hapu argue.

Ultimately | reach no particular conclusion on this second issue. | do
so in the knowledge that the Crown has conceded that “Ngati
Maniapoto” can bring non-Raupatu and Raupatu claims within the
Waikato claim area. That, in my view, is the deciding point as far as
boundaries are concerned. It will be for the Tribunal to then determine
whether any of such hapu are otherwise expressly barred from bringing
Raupatu claims by reason of being “Waikato” for the purposes of the
Act.

The Extensions of the Inquiry Boundary into the Waikato Claim Area

| take the following factors into account in addressing the specific
requests.

First, 1 bear in mind that at present the Waitangi Tribunal has not
planned for any Inquiry into claims within the Waikato claim area which
have not been settled by the Waikato-Tainui settlement. There is a
prospect that it will be many years before such claims are heard. The
situation is quite different to claims within the Waikato-Raukawa District
which are part of a planned district.

Second, given that the Waitangi Tribunal has not planned to inquire
into such claims, | should endeavour to include those claims within this
Inquiry district provided that the claimants have a significant presence
within the existing Inquiry district and provided that there are the
requisite commonalties in claims and tribal associations.

Third, any such extension must be discretely defined in terms of either
the type of claim to be heard or the specific claim area. There is a risk
of a domino effect if that is not done leading to significant counter
claims and requests for further extensions etc. However, where those
areas are not proximate to the current Inquiry boundary | am not
inclined to include them in this Inquiry.
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7.31

7.32

7.33

7.34

7.35

| turn then to the specific requests identified by me in paragraph 7.2
above.

| am satisfied that the boundary should be extended to include Raupatu
claims within the Waikato claim area of Ngati Maniapoto and hapu of
Ngati Maniapoto (which may include hapu who also affiliate to Ngati
Raukawa). | do not intend to define those hapu in any detail at this
stage. That will need to be done in due course. Also, | have not
received any evidence to date which allows me to define a discrete
area within the Waikato claim area but understand that those Ngati
Maniapoto interests would only extend to a limited degree into the
Waikato claim area (see the evidence of Harold Maniapoto, document
A5, paragraph 5 and document A5(a)).

The question of whether some of those hapu are barred from bringing
Raupatu claims by reason of also being "Waikato” in terms of the Act
will need to be addressed by the Tribunal. It is unclear to me at this
stage what impact the inclusion of such Raupatu claims would have on
the scope of the Inquiry. It does seem that, in light of the Waikato-
Tainui settlement, the Crown and claimants should be able to agree on
the key historical events and breaches of the Treaty, and this may
leave the Tribunal to simply address the question of the extent of
prejudice suffered by the particular claimants.

| am not prepared to extend the boundary to include all non-Raupatu
claims of Ngati Maniapoto generally situated within the Waikato claim
area (as sought by Mr Wilson in Wai 898 #3.1.101) or to extend the
boundary to include all lands within the Waikato claim area west of the
Waikato River (as appears to be the request of Ms Sykes and others in
Wai 898 #3.1.98), including the claims of Ngati Tahinga. If | were to do
that it would open up the Inquiry district too far, resulting in potentially
dozens of other claims being heard, many of which would have little
commonality with the current Inquiry issues. ~Claimants have had
ample opportunity to identify specific non-Raupatu claims or claim
areas (and many have done so) and | cannot allow a carte blanche
extension of the nature sought.

| am prepared to extend the boundary to include most of the specific
non-Raupatu claim areas identified by claimants. However, | am not
prepared to include the claims of Ngati Mahanga to the Karamu and
Pukete Parish blocks at Whatawhata as those lands are not proximate
to the current Inquiry boundary and risk inviting further requests for
extensions in the future. Those claimants will need to pursue the
question of the hearing of their claims with the Chairperson of the
Tribunal. The extensions are:

(a) To hear non-Raupatu claims on behalf of Ngati Hikairo in
relation to Ngati Hikairo lands within Pirongia Parish, Ngaroto
Parish, Mangapiko Parish, the town of Alexander (east and
west) and Whatiwhatihoe (being Parish of Pirongia Lots 329
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8.1

8.2

8.3

8.4

and 330). This area is generally identified in Mr Maniapoto’s
evidence (Wai 898 #A5) and in the memorandum of counsel
(Wai 898 #A5(a)).

{(b) The non-Raupatu claims on behalf of Ngati Koata (ki
Whaingaroa), Ngati Kahu, Ngati Tahau, Ngati Te Kore, Ngati
Pukoro, Ngati Te lkaunahi, Ngati Tira, Ngati Heke, Ngati Rua
Aruhe, Ngati Hounuku, Paetoka and Ngati Te Karu to the
lands south of Tautarei Stream within the Te Akau Block.

South to Include Ngati Maniapoto’s Raupatu Claims within the
Taranaki District '

This extension request is similar to the request in relation to the
Waikato claim area, except that it is not as complex. The claimants
have requested that the Tribunal hear Ngati Maniapoto Raupatu claims
south of the Taranaki confiscation line. Ngati Maniapoto were not
heard by the Taranaki Inquiry Tribunal and their claims have not been
settled. | note that they identified their claim interests in the urgent
Inquiry which resulted in the Ngati Maniapoto/Ngati Tama Settlement
Cross-Claims Report 2001. The Crown acknowledges that those
claims remain extant.

The primary issue is whether | should extend the boundary as far as
the Waipingau/Waipingao (as sought by Mr Wilson on behalf of Ngati
Maniapoto and in accordance with “Wahanui’s line”, which is depicted
opposite page 1 of the Ngati Maniapoto/Ngati Tama Seftlement Cross-
Claims Report) or whether it should go as far as the Sugar Loaves (as
requested on behalf of Wai 788), which | understand is near New
Plymouth.

The Crown is concerned that extending the boundary too far may
involve a large number of additional claimant groups. Crown counsel
invited me to make an assessment of the significance of the tribal
association with the geographical area and, alternatively, to address
the question of the extension once research has been completed and
we have a better idea of the underlying issues.

Once again we have a situation where the Raupatu claims of Ngati
Maniapoto are not otherwise scheduled to be heard by any Tribunal. In
my view we should endeavour to include those claims within this
inquiry to the extent that that is possible. However, it seems to me that
| cannot, on the one hand, agree to the Ngati Maniapoto Raupatu
claims within the Taranaki district being heard within this Inquiry and
then, on the other hand, stipulate that those claims may only be heard
as far as the Waipingau Stream when the Tribunal has not heard
evidence on which to draw a conclusion as to Ngati Maniapoto's
customary interests. The extent of Ngati Maniapoto’s customary
interests is likely to be the primary issue in any such Inquiry. | cannot
see how | can presume the extent of that interest before the Inquiry
begins.
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8.5

8.2

Therefore, | am prepared to extend the boundary to include all Ngati
Maniapoto Raupatu claims within the Taranaki district without, at this
point in time, defining how far south they extend. No doubt the Ngati
Maniapoto claimants will be realistic and judicious in how far south they
claim given that they are likely to be met by Ngati Tama and others with
contradictory evidence. As with the Raupatu claims within the Waikato
claim area, the Ngati Maniapoto claimants and the Crown should be
able o agree on the key historical events and breaches of the Treaty,
leaving the Inquiry to focus on the question of the extent of the
prejudice suffered by the claimants.

The Inquiry Boundary

In accordance with the discussion above | determine that the boundary
for this Inquiry district will be based on the interim boundary of the King
Country Inquiry district with the following extensions:

(@) the Tribunal will hear relevant evidence on the wider historical
context outside of the Inquiry district particularly in relation to
the 1883 Rohe Potae petition area; and

(b) west including Karewa Island and 20 miles out to sea in
accordance with the 1883 Rohe Potae petition; and

(c) east to include the Ketemaringi and Maraeroa Blocks; and

(d) north to include the following claims within the Waikato claim
area:

() The Raupatu claims of Ngati Maniapoto and hapu
affiliated with Ngati Maniapoto (and who alsc affiliate to
Ngati Raukawa)

(i) The non-Raupatu claims of Ngati Hikairo to Ngati Hikairo
land within Pirongia Parish, Ngaroto Parish, Mangapiko
Parish, the town of Alexander (east and west) and
Whatiwhatihoe (being Parish of Pirongia Lots 328 and
330). .

(i} The non-Raupatu claims of Ngati Koata (ki Whaingaroa),
Ngati Kahu, Ngati Tahau, Ngati Te Kore, Ngati Pukoro,
Ngati Te lkaunahi, Ngati Tira, Ngati Heke, Ngati Rua
Aruhe, Ngati Hounuku, Paetoka and Ngati Te Karu
within the area south of Tautarei Stream within the Te
Akau Block.

(e) south to include the Raupatu claims of Ngati Maniapoto and
affiliated hapu within the Taranaki district.

| add the proviso that where the extensions have been granted fo
named iwi or hapu the Tribunal will only hear the claims of those iwi or
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10.

10.1

10.2

11.
11.1

11.2

11.3

11.4

hapu except that it may hear overlapping-claims on behalf of iwi or
hapu who do not already have claims lodged within this Inquiry. That
proviso is to prevent the proliferation of further claims by hapu and iwi
already within this Inquiry who have not taken the opportunity to identify
their further claim interests.

Name of the Inquiry

The majority of the claimants support the Inquiry being changed to the
Te Rohe Potae Inquiry. Ngati Maniapoto has requested that if that
name is adopted the Tribunal should state that the term does not depict
the entire customary interests of any group. The Whaingaroa
claimants suggest a longer title to reflect their interests: Te Rohe
Potae-Te Tai Hauauru.

| am conscious that within Maoridom names have considerable
significance. [t would be ideal if one name fully captured the essence
of the district being inquired into. In my view no one name completely
does that. In the end | have concluded that the Inquiry name should be
the Te Rohe Potae District Inquiry.

Consequential Issues

The Tribunal staff will prepare a map depicting the Inquiry district. |
understand that they will also prepare a brief paper dealing with any
research implications arising out of the extensions. This will be
released by 14 September 2007. Consequently, | am extending the
date for counsel to file submissions in advance of the next judicial
conference to midday Friday 21 September 2007.

There are also three consequential issues for counsel to follow up on
behalf of their claimants and the Crown.

First, there is the request for the jurisdiction issue raised by the
Waikato Raupatu Claims Seftlement Act to be finally determined.
Given that | have only been able to make preliminary conclusions it
appears that there are three options to resolve the issue. Either a
request needs to be made for the Tribunal to be convened as a matter
of priority in order to determine the issue, or the issue should be left to
the Tribunal to be dealt with as a preliminary issue when the Tribunal is
appointed in the ordinary timeframe or the issue should be left to be
dealt with by the Tribunal at the conclusion of the Inquiry. If the
claimants and the Crown wish to pursue the first option then | leave it to
them to co-ordinate amongst themselves to raise that request directly
with the Chairperson of the Tribunal.

Second, non-Raupatu claimants within the Waikato claim area whose
claims have not been included within the extended boundary may wish
to raise with the Chairperson of the Tribunal the question of when those

claims might be heard.
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11.5 Third, claimants in the Waikato-Raukawa District may wish to raise with
the Chairperson of the Tribunal their concerns over the likely delay in
progressing claims within that district.

Dated.at Whangarei this 4" day of September 2007.

_Aegs DJ Ambler
Pregsiding Officer
WAITANG! TRIBUNAL
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