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Téna koutou

1. Introduction

11  This memorandum-directions sets out decisions made or directions
issued either at or as a result of the third judicial conference held on 1
October 2007. ‘

2.  Boundaries

21 Ms Sykes sought clarification (document 3.1.152) that claimants within
the Mokau ki Runga cluster be able to present evidence of the
traditional relationship of their ancestors within the Taranaki district in
the context of raupatu claims. | confirmed at the judicial conference
ihat such contextual evidence would be received provided it was
relevant to claim issues within the Inquiry.

22 As far as the foreshore and seabed claims are concerned, | defer
making a decision on the scope of the Inquiry into such issues until |1
have an understanding of how such matters were dealt with in the
Wairarapa and Whanganui Inquiries, and the potential for overlap with
the Foreshore and Seabed and Petroleum Inquiries. Certainly research
into these issues needs to be undertaken, but the scope of such
research will be dictated by the scope of the Inquiry.

2.3 During a discussion on the foreshore and seabed and coastal claim
research issues Ms Sykes also made the point that the claims to the
West Coast harbours were excluded from the Waikato-Tainui
settlement. That is indeed the case as per the definition of the “raupatu
claims” settled by the Waikato Raupatu Claims Settlement Act 1995 —
s8(2)(a)(ii). In. light of that discussion | reviewed the definition of the
boundary of this district. Although the district was extended to include
certain non-raupatu.claims within the area south of the Tautarei stream

~ within the Te Akau block (which is north of Whaingaroa harbour), it is
not explicit that the whole of the Whaingaroa harbour is included within
this Inquiry district. For the sake of clarity, the. whole of the
Whaingaroa harbour is included within the Inquiry district.

24 Ms Feint made oral submissions concerning Ngati Tawharetoa’s desire
to present claims arising out of the Te Rohe Pdtae compact. She
advised that when Ngati Tuwharetoa had participated in the CNI Inguiry
and the National Park Inquiry and the issue of the Te Rohe Potae
compact was raised, Ngati Tuwharetoa were advised that that issue
would need to be canvassed in the context of this Inquiry. In my
boundary determination of 4 September 2007 | determined that the
boundary would not extend to include the area of the Te Rohe Potae
petition as, among-other reasons, it would give rise to considerable
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overlap with the CNI, National Park and Whanganui Inquiries.
However, | determined that the Tribunal would hear relevant evidence
on the wider historical context outside of the Inquiry district particularly
in relation to the 1883 Rohe Pstae petition area. For the sake of clarity,
| confirm that this Tribunal will hear claims of Ngati Tuwharetoa and
other. claimants in relation to the Te Rohe Pdtae compact, but will not
hear claims to land outside of the boundary of this Inquiry.

Mr Wilson (with the assistance of an explanation by Mr Harold
Maniapoto) requested that | reconsider the exclusion of non-raupatu
Ngéti Maniapoto claims within the Waikato claim area as Ngati
Maniapoto had endeavoured to define a discrete extension area within
that district. Mr Gilling also asked that | reconsider the raupatu claims
of Ngati Kauwhata.to the Rangiaohia area within the Waikato claim
area. Ms Sykes also expressed an interest on behalf of the Ngati
Maniapoto non-raupatu claims within the Waikato claim area.

As | indicated at the third judicial conference, | cannot allow a re-
litigation of my boundary determinatian. Nevertheless, it seems that |
may have overlocked the alternative request on behalf of Ngati
Maniapoto fo a discrete extension into. the Waikato claim area and that,
although Ngati Kauwhata had originally presented written submissions
indicating that they did not wish to bring raupatu claims within the
Waikato claim area (paragraphs 13 — 15 of document 3.1.568), in their
oral submissions they changed their position, :

| am prepared to reconsider these aspects of the boundary but only if
the extension is discrete and well defined. | confirm my.oral direction to
Mr Wilson, Mr Gilling and Ms Sykes that they are to confer and file a
map by 12 October 2007 setting out: .

(a) the non-raupatu.claims area of Ngati Maniapoto within the Waikato
claim area; and '

(b) the Rangiaohia raupatu claim area of Ngati Kauwhata within the
Waikato claim area.

| will issue a further direction confirming these further extensions to the
boundary once | have received the further submissions.

Crown position on Waikato Raupatu and Taranaki Raupatu

One of the issues discussed at the judicial conference was the extent
of research required to address the Ngati Maniapoto raupatu claims in
relation to the Waikato raupatu and the Taranaki raupatu. (Such
research may well ‘also need to address the circumstances of Ngati
Kauwhata). In my direction of 4 September 2007, | indicated that Ngati
Maniapoto and the Crown should be able to agree on the key historical
events and the breaches of the Treaty, leaving the Inquiry to focus on
the question of the extent of the prejudice suffered by the claimants.
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The Crown indicated (document 3.1.138) that agreeing on key
historical issues will not be a straightforward exercise and that the
Crown will not be able to consider concessions until at least the draft
research is produced. | discussed with Crown counsel whether, if
concessions could not be made in relation to Ngati Maniapoto, the
Crown could otherwise confirm -that it stil stands by the
acknowledgements made to other iwi in their settlement legislation.
Crown counsel indicated that instructions would need to be sought from
the relevant Ministers, which might take up to two months.

It is not my intention to cajole the Crown into making concessions that it
is not comfortable in making. Howaver, clarification of the Crown's
position may assist in narrowing the focus of the research into the
Waikato raupatu and Taranaki raupatu. This is particularly important as
there is no significant research in the public domain in relation to claims
of breaches of the Treaty of Waitangi arising out of the Waikato raupatu
and a decision needs to be made early on as to how much of the

history of the Waikato raupatu needs to be told in this Inquiry.

Accordingly, | direct Crown counsel to take instructions from the
relevant Ministers as to whether the Crown accepts that all or any of
the historical and Treaty breach acknowledgements contained in the
settlement legislation referred to bélow can be relied on by the
claimants, the Crown and the Tribunal for the purposes of the
preparation and presentation of research and evidence to the Tribunal
and for the purpose of any findings of the Tribunal:

(a) The Waikato Raupatu Claims Settlement Act 1995
(b) The Ngati Ruanui Claims Settlement Act 2003
(c) The Ngati Tama Claims Settlement Act 2003

Crown counsel is {o-advise the Crown’is position by 30 November 2007.

Research co-ordinating committee |

There was a range of views on whether a research co-ordinating
committee should be established. Those views included support for a
research co-ordinating committee, support for an interim research co-
ordinating committee and those who felt the raesearch co-ordinating
committee was not needed but that a research co-ordinating process
should be established reflecting the consultation that has taken place to
date by the Waitangi Tribunal staff. '

As | indicated at the judicial conference, | am not prepared to impose a
research co-ordinating committee on claimants when there is not a
consensus that one should be established and when the consultation
process to date has been successful. | have directed the Tribunal staff
to formalise a research co-ordinating process (preferably in conjunction
with the Crown Forestry Rental Trust). Counsel and claimants will
have.an opportunity to provide feedback on that process before it is
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finalised. There are some key challenges for such a process without a
rasearch co-ordinating committee, namely:

(é) The availability of Waitangi Tribunal staff and resources may be
limited; }

(b) It may prove time-consuming for claimants, with a resultant fall-off
in. participation, .

(c) There is potential for inefficient use of people’s time and lack of
focus on research co-ordinating tasks.

These are all matters | expect to be addressed in the research co-
ordinating process.

Reséarch programme and priority projects

Broad consensus was reached on the draft research programme, with
the exceptions of how to construct research into raupatu and the
foreshore and seabed.

Agreement was reached that the following projects should be
commissioned as a priority:

5.2.1. Project 5: Political Engagement, 1840-1880

52.2 Project 8 Political Engagement (including thé Rohe Pdtae
negotiations) 1880-1929

5.2.3 Project 8, Land issues, 1886-1 907
524 Project 9: Land issues, 1908-1939

5.2.5 Stand-alone project on raupatu (subject to resolution of issues
of overlap with project 5).

The Tribunal will therefore begin its processes to commence research.
Tribunal staff will negotiate with Crown Forestry Rental Trust staff as o
which projects each agency will undertake, on the basis of capacity and

the ability to begin the priority projects as listed above. Tribunal staff

will then draft and consult on the projects the Tribunal will commission,
which may include some of the priority projects.

In order to resolve the issues of research into raupatu and the
foreshore and seabed, Tribunal staff will:

541 Draft and then consult with all parties on the project briefs for
- projects 5, 6, 8 and a stand-alone raupatu report. The project
briefs for these projects will need to be constructed together to

avoid overlap.
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5.42 Consult with parties to ensure that the outcome of any further
boundary decisions on the foreshore and seabed, raupatu and
non-raupatu claims are incorporated into the project briefs.

The Registrar is to send this direction to all those on the natification list for
W BS88, the bombined record of inquiry for the Te Rohe Potae claims.

forua this 5" day of October 2007.

Preg ding Officer
- WA ITANGI TRIBUNAL
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