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The Honourable Doug Kidd
Minister of Maori Affairs
Parliament Buildings
WELLINGTON

Tena itoc

We Have inquired into a ¢laim by Hariata Gordon for hersell and Ngati Paoa
conecerning the appointment of members to the Treaty of Waitangi Fisheries
Comnuission under the Treaty of Wailangi (Fisheries AClain'ts) Seitlement Act
1992 (the 1992 Act). This report on that inquiry should be read with the
tribunal’s Fisheries Settlement Report of 4 November 1992 which describes
negotiations between the Crown and Maori negotiators to resolve Maon
fishing claims on a national basis and the resultant deed of settlement of 23
September 1992, The 1992 Act is to effectuate that settlement.

Background

The Maori Fisheries Act 1989 (the 1989 Act) followed a preliminary settlement.
It created a Mdomn Fisheries Commission (the old Commission} to receive fish

" quota.and cash from the Crown and provxded for Aotearoa Fisheries Limited, -
."d commercial op€ration returning to-thé Commission additional and on—gomg

revenue. The old Commnssmns prmmpal fuuctton was:
to fac:htatc the-entry, of Ma0n into, and. the development by Maon of

the busmess and activity:of ﬁshmg (55)

‘All other powcrs were subsxdtaxy to that purpose. The Comm1331on could’
. Teyiew D Maon ﬁshmg proposals to, render spec1a! assistance (s9) and. couid lend :
" rienies; prowde adwsory ‘and techrical ‘services; promote ‘research and dssist”

* industry rcstructtmng (sO).It had nonctheless to opcrate on.a proﬁtable baSIS
©+(s8)-and had- substantnal addlttonal powers in ‘quota dealmg and other matters

of a commeicial nature for. the management protectlon and enhancement ol"

| its assets and rcvenue (39)

It. appears thdt in the comse of its work the old Comm]ssmn was persuaded to
the view that it could best-promote Maoxi info (i ishing through the distribution

-_ =0f quota and’ funds to ;various iwi: ﬁshmg groups ol that some allocat;on of its's !
- alsets becarmé an xmportaut part of its operatlons The exiént to’ whxch it couid
.do thls was problemattca] however. Some complex legal issues. were involvéd -

and it could be said the Commission had a duty to maintain its asset-base and
profitability for the continuance of its ongoing functions and in exploring ways
in which Maori throughout the couniry could be got back into fishing.

Nonetheless, and no doubt with pressure. from various iwi groups, the Com-
mission pursued the allocation option and proposed to an annual general
meeting of July 1992 that it should allocate the whole of its assets having regard
to the extent of traditional resource ownership amongst the various iwi. That
criterium was not provided for in the Act, and there also being doubts as to
the Commission’s power to dispose of its undertaking, it was proposed that
legislative authority be sought. It was also intended that the assets of Aotearoa
Fisheries Limited would be distributed as well.

The annual meeting, or Hui- a—Tau endorsed the prmuple that allocatlon
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method. The concerns of various hapu under that heading were outlined in our
Fisheries Settlement Report.

The Sealord’s settlement provided for in the deed of 1992 enabled the joint
venture purchase of Sealord Products Ltd, providin'g a revenue producing
central asset that effectively substitutes for Aotearoa Fisheries Limited. The
old Commission was to be restructured as the Treaty of Waitangi Fisheries
Commission (the new Commission) (o receive the revenues from the joint
venture and additional new species quota from the Crown. The new Commis-
sion was to have an expanded membership of up to 13, and was to have greater
input to fisheries management through representation on fish management
bodies. Most especially, the new Commission was to be made more account-
able to Maori and its members were to be appointed in consultation with them.

The new Commission was also to be empowered to pursue the allocation
question, not just in respect of the assets of the old Commission and Aotearoa
Fisheries Limited, but also in respect of future assels to be received.

Obviously the new Commission would have critically important functions in
determining the vexed question.of allocation principles-and in deciding.the

". future shape of the Commissmn 1tseif — the extent to, which it would be & mere
. distribution dgeticy and the extent. o, which it would continue ds-a central
7+ agency to- promote Maosi ﬁshmg and asszst pa.rhcular Maon to becomf:_, O
- establistied in the- ﬁshmg mdustry IR St _
. The 1992, A¢f, as. desciibed in the preamble, 516 give cffect t the Sealord s
. settlement contained in the 1992 deed. It amends but does not repeal the 1989 .
., Act.and the Comnussmns pnnc1pai fnncuons in 35 of the 1989 Act presently',
% femnaint unchangcd R e AT

'_.The old Commlssxon is xepiaoed byl the ncw but the: ,g(}al remains. as before The'
' unportant ‘additional functions that conteémptate the distribution’of assets to
"iwi, as are later rcferred ‘to, are still subsidiary to the principal function in s5.

As is also referred to later howcver it is contemplated that-the future focus. of .

‘_thc Commission may change.

A significant aspett of: thc Deed of Settlement was that the new. COH]JZIlISSlOIl

was to be made more accountable to Maori. This is now reﬂected in s15°of.the |
_'1992 Act which.calls: upon’ thc new- Cormmssmn to propose a.ptocess 1o’ that

erid within 90 days.

The Maori-Brierley Investments Limited joint venture purchase of Sealords 1s
defined in s2 of the 1992 Act to mean:

the joint venture (including any company formed to act as the joint
venture entity) established by and between the Treaty of Waitangi
Fisheries Commission (through Te Waka Unua Limited) and BIL [Brier-
ley Investments Ltd] to purchase Sealords.

This represents a change from the deed. The deed gave the old Commission as
the Maori partner {1.1.9). The 1989 Act substilutes the new Cornmission. We
were advised in the course of hearing that the Maori directors have already
been appointed to the new joint veature company by the old Commission, as
was published in issuc 1l of Te Reo o te Tini A Tangaroa. It was mooted

Commission.

i
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Whether or not the joint veniure directors can also hold office on the Commis-
sion is a maiter thal may not yet be settled. The 1989 provisions in ss19 and 30
prohibiting such an arrangement, applied only to Aotearoa Fisheries Limited,
and as that company now ceases business the prohibitions have been repealed
(s16(3) 1992 Act). The new Commiission may still need (o determine however
whether a person may hold office on both the Commission and the joint
venture company or any company connected with it.

In addition to keeping the principal function to promote. Mddri into the
business of fishing, the new Commission retains the substantial additional
powers in quota dealing and business generation, in providing research and
advice, and in rendering assistance to particular Maori in order that they might
be established in business. As earlier said however, the Commission’s role could
change.

The 1992 Act then authonses the new Comniission o allocate Lo iwt the assets
of the old Commission and those of Aotearoa Fisheries Limited (s6(e)() 1989
Act as inserted by 515, 1992 Act). After a scheme has been put to the Minister
of Maori Affairs, and his comments have been considered, the allocation may -

proceed (517, 1992 Act) In addition the -new. Commissmn is 'to develop 2 . -

proéedure -and prdpose legistation. for thé allécation of thé future bencﬁts ‘to

‘ '_be received and the identification of the persons or groups to mcexve them.
2 (sé(e)(u)(B) 1989 Act as mserted by sIS 1992 AcCt). S

- The new’ Comm]sswn may therefore becomc much more an mstrument for

allocation. Though at present. it may still need to determine the extent, if any,

. .that it should retain a central assct base to promote Maon ﬁshmg and. pronde T
. 1_‘{v-:'a331stancc to partlcular mdmduals &1’ Zroups; rt may also propose. legxslat1on"'--_-' S
- fo change the whole nature of 1ts focus and powers (sG(e)(u)(A} 1989 Act as'
g mserted by: §15,1992"Act). ) i B’ IR

,Plans for. the allocation . of f‘uturé agsets (as drstmct from lhose of the old .

Commission and Aotea.roa FlShCI‘lCS Limited), and proposals for the iden-
tification of beneficiaries and the future restructuring of the Commission,. are
to be developed only after full consultatlon wuh Maorl (86(8)(11) 1989 Act as
mscrted by s15,) 1992 Act)... ‘- '

T

*  the 1992 Act contempiates a major change In direction. The current assets
are to be allocated to iwi and a plan is to be prepared and legislation
provided for the allocation of future benefits to be received;

* the new Commission will have important tasks:

— in considering whether 2 Commission member should also serve as a |
director on the joint venture company or any associated company and
possibly, in appointing direclors;

- in determining, within 90 days how thc Commission can be made more
accountable to Maor;

— in preparing a scheme for the allocation of current assets 1o iwi and in
giving effect to it;

— in settling in consultation with Maori, 2 scheme for the distrib
future assets and the identification of beneficiaries and their inte
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. Jt'may then be observed that withthe. exoeptlon of one prowsxon that need not
be conmdcrcd here, the" 1992 Acl dots not ‘TOme mto force until’ provnded for- *°
by Ordcr i Council. That does not .appear to affect otir jurlsdlctzon to consider - .
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— in determining the extent to which the Commission should in future be
a simple allocation agency or should continue as a central agency for the
promotion of Maon [lishing by research, funding and other means; and

— in determining the shape of the future Commission to carry on work .

thereafter,

+ the new Commission now to be appointed may be seen as an interim body
to settle the matters above referred 10; and

* while any ongoing Commission may need to have or need access to
competent commercial, legal, management and research expertise, much
will depend on the nature of the future Commission to be established; but
it seems the persons most needed now, are those best able to guide Maori
to proper conclusions on the allocation and restructuring matters.

For completeness and for the purposes of this claim, it has also to be noted
that s40 of the 1992 Act adds a new provision to the 1989 Act. This provides:

. Noththstandmg anythmg in this Act or any other Act or rule of law, on
.and from the commencement of this subsection the Tribunal shall.not |

.- -have Junsdlcuon to mqun:e or furtheri mquire into, or to makc any fmdmg _

or recomimetidation in respect of —

(a) Commercxal fishing ox commercxal ﬁshenes (w1th1n the mcanmg of
the Elshcnes Act I983) or . :

() The Deed.of. ‘Seftlement betwcen the Crown and Maon dated 23 of

September 1992; or
"o {c) Any ‘enactment, to the extent that 1t re[atcs to such commercxal

"t

the claim. It is still ‘an Agt-and we can censider any, Act. "We can also consider
proposed” Crown policy (s6 Trcaty of Waitangi Act 1975). On thc other hand

. however, 540 being noperative (unless Orders in Council have i in fact issued)
it-does appear we currcntly have junsdxctlon to consider the Deed of Setticment
B should that bc necessary S e :

'The Clalm

In view of the background described and Maon anxiety that a fair and proper
allocation be achicved, the claimants’ concern over the appointment of new
commissioners to oversee the task is understandable, and their wish that all
that is done to that end should be seen to be done openly and transparently is
not surprising. It must be read in the same context as the clear call for greater
accountability to Maori, in the deed and the ensuing legislation.

The claim is limited to the method of ap.poin{meni.

The 1992 Act sets the new Commission membership at not more than 13,
appointed on advice of the Minister of Maori Affairs, but only after consull-
ation. Section 16 provides that the minister shall consult:

(2) the Maori Fisheries negotiators (jointly unless il is impractic:
by reason of absence, illness or otherwise); and
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(b) such persons who are, in the Minister's opinion, representatives of
Maori who are or may be beneficiarics of the Commission’s assets.

Members of the old Commission are deemed to have vacated office (s16(2) -
1992 Act). They were -appointed by the Crown withoui formal provision for
consultation with Maori; but may of course be re-appointed under the new
scheme,

There are obvious difficulties. Who are “representatives of Maori"™? Repre-
sentation problems were referred to in our fisheries Settfenient -Réportbut for
the purpose of this exercise the determination of representation is lelt to the
minister, acting, no doubt, with advice from his ministry. And who may be
benefliciaries? Conceivably this could include all Maori, for we have yet to hear
of any hapu devoid of any interest in fishing.

On 16 October 1992 the minister wrotle to 73 Maori organisations seeking
nominations for the new Commission by 30 October 1992. He believed it
important that members should have “a knowledge of Tikanga Maori; an
understanding of resource management principies-and practices; ... a commit-
ment to Maori developmént” and that lh_ere should be “a geographxcai balance

- with r&cpect to. the. tobes. represented”

The number writien-to does not’ mdicate the number of mbes as some are
represented. in more. than one organisation. Four urban authonnes were

: - inclided . (Alickland and- Welhngton) An addmon the head off ce and elght::. -

reglstrles of the Maon Land Court - were adwsed

* Hariata’ Gordon responded to the minister ‘on J October and 7 DeCernber :
1992 séeking ap, ‘extension of tune and thie ¢alling ofa national hm The evxdeuce_"; coat

fér Ngau Pioa 1§ that. there is no.further matedal” of* which- they are aware that

__."-the minister is_to undertake any-farger consultafion - with representatwes of, *
- Maori” and they' are given to’ undérstand that a-hui is not proposed. Crown

counsel-did not atiest to any, inteation for wider consultdnon ‘and Opposed the :

B proposal that a hm be called. -

There is a change from the Deed of Settlement. The deed provided s:mply for

.consultation with’ the negouators and “... Maon with beneficial mlerests .
. -(3.4.2). The 1992 Act efers to the negotlators and “such persons who-are in

. thie. Mamsfers .Opinion, representatwes of Maon who .are; "or may be
- beneficiaties”. The amendment we se¢ as necessary, for pracucal rcasons, but

the Act must be read “in a manner that best furthers the agreements expressed
in the Deed of Settlement” (s3) and the latter’s reference to “Maori with
benelicial interests” suggests to us thatl consultation should be sought widely
from those representing many interested groups.

The claim was brought by Hanata Gordon for Ngati Paoa, but the Runanga
o Ngati Porou and Te Iwi Moriori Trust Board joined in support, and there
were submissions for Ngai Tahu Maori Trust Board, partly in support but
mainly opposed. There was little time for others to be involved in the inquiry
if they wished to be.

The claim as we perceive it, in light of the documents f{iled and the submissions,
is that Ngati Paoa and those who joined with them are prejudicially affected
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nol {0 cousult collectively at a hui; and that the Act and the policy are to that
extent inconsistent with the principles of the Treaty.

By way of relief a hui is sought. The formal Ngati Paoa claim went further to
contend that the hui should make, the selection.

Were a claim well founded we would still need to consider whelher in all the ‘

circumstances the relief sought, or any other relief, should be given (s6(3)
Treaty of Waitangi Act 1975).

In support of the claim it was conlended:

Consultation between Maori and the Crown is a major issue, and consult-
ation appropriate to the case should be carefully conceived;

In this case, the appointments and the method of appointment are critical
to the integrity of a process where serious questions of fairness and equity
amongst Maon are involved;

The Crown alone should not detenmine the consultation procedure. Con-
sultatlon should be. on mulualiy acceptablf: teoms;

proposed process is not;

The proposed methdd: of appomlment does not caplure the- mtenhon of

3

el the. dccd for. a ok accountablc ‘Maori body, LT

Tt is. mappropnatc for the minister to dctermme Ma0n rcprcsentahvcs It
‘13 the rangatiratanga of the mbes to. choose thelr :own; .

B "I'hc Maori negonators have no mandate to adwse on appomtmcnts and
.do” not Jepresent: Maori (Ngati Paoa,uNgatl Porow runanga); or,’ the
_negotiator’s mandate to advise on appomtments is in- the setlement- ~deed, -

but as they- have no mandate to represent iwi, the minister should prefer
iwi advice (Ngai- Tahu Maori Trust Board); '

The: Crown should not treat with Maori separately, but collecﬂvely at a

hur_ . L ) o T, —

$

That thf: ‘miftister should not- demde the appomtmeuts Thc mmlster should
‘appoint those settled upon ata hu:

The minister should nol in any event appoint without prior reference to a
hui;

The policy of calling for nominations with the minister setting the critena
and making the decision, is not consultation;

The Crown relied on the collective voice of Maori at hui to proceed with

the Sealord’s transaction, and that process should continue to apply to the

appoiniments;

There is no provision for the commission to consult with Maori with regard
to the allocation of the existing assets of the commission intluding those
of Aotearoa Fisheries Limited. There should be such provision as
optimum method of allocation was not {inally settled at the fast Hui

6

,The appomtment proccss should be - fully” transparcnt and fair The -

Lt
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In opposition it was conlended:

* The Treaty is between iwi and the Crown not Maori and the Crown. The
duty of the Crown is to deal with its individual iwi Treaty pariners.:Ngai
Tahu entered intd the Treaty on its own accord and requires the Crown to
deal with it on that basis (Ngai Tahu Maori Trust Board);

*  There 15 no duty on the Crown to call a national hui. Nor is one required
{Crown); . S

*  Byitscircular letter to 73 Maori groups of 16 Oclober 1992, the Crown has
undertaken a comprehensive consullation with a wide range of Maori
organisations {Crown);

*  Care should be taken in the appointments in view of the substantial assets
involved. Such care cannot properly be exercised at a general hui except
after long preparation of which time does not allow (Ngal Tahu Maori
Trust Board; Crown)'

* A national hul will not protett smaller tribes.. “The outnumbéring' and -

~ dominance of smallet tribes with major fishing interests by moré numerous

iwi with relatlvely smaller - mterests in fisheries ... would be an almost'
certain outcomc” (Ngai Tahu Maori Trust Board) '

S :.'The concerns of small’ tnbcs hke Ngatl Paoa are met by -the procedures in

~ place for alIocanon schemes and othef matters to be settled in consuliation
. WIth Maon (Crown) -

L Sealord‘s was ot mamly settled after nahonal hul but aftcr b that Wcre'."-'--

Tegion or iwi- specific, ',[‘hcre is'no estabhshcd precedent for natlonal hm s’
| generai ruie (Nga: Tahu Maon Trust BOard) N

'Maon Negohators : f SR . Ll

We need not detennme the prec:sc extent of the negotlators mandatc Thmr~.. .

experience: with Maori and ‘knowledge of the legislative scheme and the 'goals :

+ to:be achieved makes their-advices mvaluable on the criteria for- appomtmcnt_ o
. .and the persons: smtable for "the, task” They- might consider for éxample that
- triba} or regional represcntatlon should not aloné prevail, and that persons

might alse be appointed for their greater impartiality, their commitment to the
people as a whole or their willingness to accommodate the interests of others.

To the extent that 1wi or regional representation is to be provided for however,
we accept the submission for Ngai Tahu Maon Trust Board and Ngati Paca
that the negotiators’ role should be constrained. If they have made or propose
nominations on behall of any region or iwi, those nominations should be
discounted. It would be contrary to the Treaty in our view were the right of iwi
to make their own nominations usurped,

We do not recommend change to that part of the legislation providing for
consultation with the Maor negotiators but urge the minister to consult with
them on the basis described.

& e
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The Delermination of Maoni Representatives Lo Consult With

The minister has effectively determined that those comprising the management
of the 73 Muori organisations circulated are persons.to be consulled with.
No-one can claim prejudice in our’ view, at least on this account, il they are
included in the fist thus compiled. The Ngati Paca Whanau Trust Board is not
there, nor the Iwi Moriori Trust Board which joined this inquiry in support.
We can say [rom previous inquiries, that both should be included and that it
would be contrary to the Treaty and the rangatiratanga .of the iwi thus
represented, if they are not, 1n the case of Te Iwi Moriori we observe, thal some
are included in Te Runanga o Wharekauri Rekohu, which 15 on the list, but
Moriori are also an independent iwi and are éntitied to stand under their own
representative body.

The problem is capable of ready resolution however. We recomumend that the
minister include them on the list and allow them the opportunity to respond
to the earlier circular if they have not already done so.

For the purposes of this proceedmg we had no need to inquire further whether

the provision enablmg the minister. to settle the persons. representahvc of Maori
s mcons:stent “with' the: prmc1ples ‘of the ‘Treaty; and; no other prejudice to the’
°partlcular claunants having becn demonstrated in this rcspeet we would be
- exceeding our jurisdiction to do so. .

.. Similarly we. were not.called lipon in this mqu,uy to consxder the.adequacy- of -
" the list?{hé-ininister has compx!ed “and- e réftain from* ‘comméiting on that.-

"~ ~Our only proper.concern, in this ¢laim, is whether the cimmants are there and,
if not, wbether they should be - s

Adcquacy of Consultatxon

" 'The mam complamt concerns the adequacy of consu!tahon It :s not consuit- )

ation, it was contended, merely to call for nominations with the minister

' setthng the criteda fof selcctxon as proposed in the October cnrcular We are’ .
mindful of the fact however that a legal issué is involved, and whether or not )
the minister has adequately discharged his statutory duty:to consult in terms . ;
of the Treaty, of Waitangi-(Fisheiles, Claims) Settlement Act 1992 is'a mattér .-

. that _miay be. taken to the courts;.As-Morris-Jsaid In “Flétcher v Ministér . of
" Town and Country. Plannmg{l%?}z All ER. 496 at p 500:--

If a complaint is made of failure to consult, it will be for the court to
examine the facts and circumstances of the particular case and to decide
‘whether consultation was, in fact, held.
So as not to trespass on other jurisdictions, we resolved to confine ourselves to
the Treaty aspects of the case and the Maori cuftural considerations involved.
This revolves principally around the question of —

Whether or Not There Should be a Hui?

The claimants’ case is well stated in these extracts from the initial claim of
Hariata Gordon:

*  Ngati Paoa claims [that the clause for appeintment of members} is incon-
sistent with the Trealy in that it does not make provision for Iwi to come

/-H-_'
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that issues of national importance such as this should be dealt with by
lwi/Maori collectively and not individually ....

In Support of this claim we say:—

« that the expcctallon of the Treaty of Wailangi is that issues of nalzondl
importance require consultation o be carricd out not only between .the
Crown and individuals but also between the Crown and the Maori collec-
tivity, that is with all Iwi coming together at one time to.make.lhe decision

.- Any procedure which falls short of this is not consultation but manipula-
Lion;

* the rangatiratanga of Iwi requires that the Minister give effect to a collective
decision of the Tribes as a whole and not what is envisaged in the Bill where
the Minister gives consideration to the joint decision of the Maori
negotiators but is not required to consult with Iwi/Maori collectively;

* it is a natural democratic rght that issues of this nature and significance
should be dealt with in 4 process which is transparent and visible and any
: Suggestton of internal selecumy shouid be ruled out; -

: '_‘. it 1s our understandmg of the Fishenes Deed that the new Flshenes

Comnunission” would bé cxpzmdcd and made more accouniable to Maori.
Inherent in_this ob;ectwe must be a, consuliaﬁon _process - which properly

T and- adcquatdy reflects Maon .neﬁds not ‘only in t::rms ~5f -the. Treat)t but.” :"'

“also in térms of modern: rcahty Tt is our subrrusszon that this"clause ‘mist
- be amended 5o that the ministeris: reqmred fo call a hu: 80 that Iwu’Maom ~.
have the opportumty fo. come iogether collcctwcfy

.Thosc are GOmpcllmg arguments m our, view. It is helpfui to see thc matter in L7

some hrstomaf context

. Although for practical reasons the Treaty was mdmly executed on an iwi or

regional, bas:s, yet it appears to us (He’ ne,ed for some col]ectlve opmlon was -

) forcseen

Her Majesty the Queen asks you to sign lhIS Treaty said Lt Governor
. Hobson in opening the-discussion before the multitide at Waitdngi,.“T -
:ask you for this publicly: T ‘dor’t’ go from one chiell to .arother”.
[Colenso s manuscript account of proceedings al Waitarigi 5-6 February
1840, Alexander Turnbull Library}]

Eartier, the Crown had recognised a Maori potitical unity under a Confedera-
tion of United Tribes as provided for in the 1835 Declaration of Independence.
The conlederation is expressly referred to in the Treaty.

- The subsequent search for a national Maori identity to address issues of

national importance is well known to students of New Zealand history, in the
Kohimarama conferences, the Kingitanga, Kolahitanga and Maori parlia-
ments, for example. These ofien operated in the context of Crown suspicion
or hostility, particularly where they were Maori initiated. This must also be
read with some opinions that the Crown was averse to national Maori institu-
iions preferring to divide and rule. Thcre mdy have bcen a. considcrdbly

cons:dered with Maori at a nahonal level.

9
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The Ratana movement, Maon War Effort Organisation and Mana Motuhake
likewise demonstrated concerted Maori action and opinion.

it does not follow however that a national structure necessarily diminishes |
hapu -or iwi autonomy. We understand the National -Maori Congress for

example, to be founded on .the principle that nothing can restrict the right of

independent iwi action; while acknowledging at the same time that some things

are best dealt with or are at least best discussed, nationally.

Rangatiratanga then is not confined to iwi. Iwi themselvés. largely reached
pre-eminence in the post-European period. At 1840, as the Treaty itself shows,
hapu (not iwi} were considered the appropniate groups o treat with. There 1s
a rangatiratanga that attaches in our view to each whanau, hapu, iwi and the
Maori as a people. As was considered in the Fisheries Settlement Report there
can be no single rule and the level at which Maori should be dealt with, must
depend upon the case.

At what level then should consultation be effected? In terms of the Treaty we
recognise’ the right of iwi to make their own nomination for their iwi, that is
their -own business, but the consnderauon of crltena the formulation of
guldeime.s for the’ setecnon and the. structure to. be achxeved through the

.~ @ppointment of members, or the appointment of pérsons on i non-lwx basm,,
" are matters to.be considered nationally. '
64 - .
* T ‘nduchmore " thian “réviewing fbminations” to the Cornmission:” The “minister’s™ -~
fetter 1tsclf demonstrated the nced to cons;der as well the types of persons-

We had thus to remind ourselves that the task m s16. of the 1992 Act mvolvcs-,

neéded for the fask and’ the composmon ‘of the Comrmsswns personnel -

. ‘Crown counsel acknowlcdged this, and"considéred that the minister's stated:
-criteria; for appomtmenz wére not nccessanly closed. To the inister’s: refercnce- .
~toa knowledge ‘of t]kanga, Maon dn- understandmg of fesource management B

and a commitment to Maori development, Crown counsél added commercial
acumen, fluency in Te Reo Maon gendcr and contmulty w1th the prcwous_

- -Commission.. ~ . . Cae : :
‘No doubt others would nge yet more cntena or would chaﬁenge those already_

stated. Tt might be considered. for example, that -commercial acumen is. fiot S0
necessary- fox ‘this’ Dresent Comrmssxon given that it'may be only femporary .

- until rnatters of allocation and restructuring are sortcd out and given that some

skills can be hired..1¢ could be thought as well that continuity with the previous =
Commnussion was not so important at this stage either.

All this demonstrated however, (hat the minister may need to go much further
than merely calling for nominations and that the minister may need to invite
discussion on the criteria that Maori see as important.

Nor could we presume that iwi representation alone is necessary. Though the
minister has referred o “a geographical balance with respect to the tribes
represented by the members on the new Commission” the combined minds of
many may produce other preferred alternatives. We considered for example,
in light of the main tasks to be performed, that regard might be had to
representation according to classes of interest and thus, representation for, and
a proper balancing of: '

— iwi with large coastlines;  °
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— those with shor{ coastlines; _

— inland tribcs with traditional access to coastal areas;

— the pro tection of small tribes and minority groups;

— the main lake tribes (for they too have been included in the eeillemenl)
-~ the main river tribes; and

— urban Maori groups, especially those in the large metropolitans.

{We noted with interesi that certain Maori urban authorities were included in
the minisier’s circular. This seemed to us Important having regard to the
number of Maori in cities and the Commission’s statutory objective Lo promote
Maori entry into the fishing business. A matter the new Commission may need
to bring mio account is the manner or extent to which urban Maori should be
provided for)

Earlier we mooted another alternative, that some might be appointed for wi,
or regions, others for their proven commitment to Maori generally.

We are of opinion that the various .options cannot be .adequalely brought
forward and discussed without some general meeting. [t is"only ih the light of

~stich discussmn in our view, 'that'nominations can then be cons:dered

" It was pointed out in opposmon to any hu1 that few nat:enal hui, had been

called for such a.purpose in the past. Bad. pl’&CllOC does nol.make good law.
hoWaver Only rf:ccnﬂy and, stil only imperfectly in.our view, have Maorx nghts e

- of ‘autonory and self-govemment been apprec;ated Past practice has been,
. with some exceptions, that the Maori membershnp of statutory bodies has been
" selected by the men We have conmdcred for example the former. Board of -
.. Mdori' -Affairs with ‘a functlon not d1ssnmlar to. that now .proposed for the .
" .Commission in aIlocatmg funds aiid assistance for Maori {and dcveIOpment A
_ Informal consultation with. Maori no doubt occurred; but rarély has this-been.

expressly provxded for in the. fe.levant legls atlon and rareiy has the case been .
S0 cntlcai as (hat'now bemg e:xarnmcd - S

The nove!ty of the changc is apparent The old Comjmssmn was appomted by.

. the"Crown without' a consultat:on requlrement and the same applies even'to

the quta.ng; Tnbunal Past. pracucc then glves little-guidance in this situation.

A right ‘of Maori autonomy is mherent in afticle 2 of the ‘Treaty in our" wew
an autonomy that exists at hapu, iwi and national levels,

We need nol measure the extent of that right or examine in this claim the
general debale on aboriginal sclf-government. It is sufficient to (ind as we now
do, that for the minister to appoint without an adequate facility for Maori
representatives 10 meet nationally on this matter and to form and forward such
collective opinions as they are able, would be incossistent with that Treaty
principle.

{t is also the right of any hapu or iwi of course, o resile from attending such a
hui, and to prefer direct consultation with the minister. The minister would
need to give more weight however to opinions collectively niade at a hui, having
regard to the extent that different tnbal and other groups are in fact represented
at it

[t would also appear to be the case that the minister should treat cautj
with proposals privately made for the appointment of Commission 1
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according to some plan, where the proponents did not avail themselves of the
opportunity to put the plan to the assembly.

The question of whether the claimants would be prejudiced by the failure to
call such a hui, is in our view, to be answered in the a{firmative. Only through
this process can they present their views and adopt or attempt to counter the
preferences of others with all opinions laid bare before them. Though they may
be small tribes, they should have the opportunity {0 caucus with others in 2
similar position or appeal to the larger groups to provide for the protection of
ninority inferests by allowing some representation. They are In any event
affected by the fact that in the Maori way, informed decisions are best made
through debate and hearing one another.

We have considered and placed much weight on Crown counsel’s argument
that Ngati Paoa is protected by the fact that the commissioners must in any
event submit their proposals to the people. In rejoinder it was pointed out
however that no provision for consultation is made in respect of the pending
allocation of existing assets, and if consultation is to be had on that aspect of
the matter, it may depend épon the good will of the commissioners 10 do so.

.We would” further observe that in any event, much thinking- can be-shaped by
the’ way inwhich proposals dre examined and presented by the commissioners. .

We are reminded for example of anearlier tribunal finding that but one scheme
for allocation was submitted to the last Hui-a-Tau, and that it was necessary
for the hui to :esolve that further optlons be considered: !

Also to the point, we cons;dcr is that a well attended: hii is unportant for.
3 bulldmg confidence in the Commission to be appointed and in the-subsequent. :
DIocess.. Ius an appropnatc beginning for a "Comnission that'is to have: grcater RN

&ccountablhty to Maon as is prowded in the settlemcnt deed L e
“We also piace great value on the dlaloguc and dlSCUSS]OI] that a: hm may

engcndcr arid from the assurancc that is given when all that x is done is-seen to ..

be done openiy without Toom for fedr’ of mampuiatlon It was obvious that
there is a deal of suspicion of the Crown and the Maori leadership. It may- be
totally unfounded but it is there, a natural consequence of the necessary task
- that the Crown and the Maori leadership had to pcrform To remove it at this

hui -would’ tepresent a cons:derable lost Opportunity. .

- 'We had still to consider whether a hui should be called having fcgard to all the

circumstances. We were given to understand there was a limited time frame.
This was not fully explained but neither was it challenged. We also considered
whether a hui would be very productive. As the Ngat Tahu Maori Trust Board
pointed out, it would need careful planning. We were conscious too that only
a small section of Maori was represented before us and we had not the benefit
of the opinion of the majority. They may be opposed to the course proposed,
to the time and effort that would need to be expended and they may elect not
to be present.

Times have also changed and from a recent tribunal hearing on the Sealord’s
settlement we gained some impression that a hui on this topic could descend
to a counter-productive slanging match,

We cannot predict those matters but can only say that a substantial case has
been made for a hui, and that despite the possibility of some unfortu
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outcomes, the greater certainty is that the grievance will be more without one.
Despite the short time frames, we recomumend that a hui be called. .

We consider it within the competence of the Ministry of Maori Development
to call one, with advice (rom its kaumatua body, Nga Tuara. We think it more
important however for the hui to be directed first to the criteria for appoint-
ment.and only then to the selection of possible candidates, and should it
degenerate in any way, that would be a factor for y0u as minister, 1o take into

-account, in weighing its deliberations. .-

We urge that you call a hui and follow Lieutenant-Governor Hobson’s advice
when he said-*1 ask you for this publicly: I don’t go from one chief to another”.

Dated this 21st Day of December 1992

.M T-A. ée_nneﬁtﬂ_ r’neml?e:i’

oM B Boyd,b member L
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Record of Proceedings

Claims
Claim of H Gordoen for Ngati Paoa, filed 11 December 1992

Papers In Proceedings

Tribunal direction to register claim, 9 December 1992, - -
Notice of claim and of direction.

Claimant response to tribunal, received 10 December 1992
Crown response to tribunal, received 11 December 1992

Amendment of claim request for urgent hearing received 14 December
1992

Tribunal direction, 14 December 1992

‘Notice of hearing 15 December 1992

Memorandum from Runanga O Ngati Porou, 15 December 1992
Memorandum from Te Iwi Moriori Trust Board, 15 December 1992
Memorandum from Ngai Tahu Maori Trust Board, 15 December 1992

‘Memorandum from Ngai Tahu Maori Trust Board 15 December 1992

Claimant. counscl subrmssxon . ,
M Salomon Icsponsc to-Crown, recewed 16° Decembcr 1992-

,-Wnttcn form of Crowu counsc} oral submlssu)n recewed 16 December E
1992 : -

Me,mo_randum _Frpm negoti‘a-tp{s counsel r'eceived 16. Decernbf:r 1992

Record Of Documents l . N

'Treaty of Waltangi (Fjshenes Clalms) Settlement Bill |

Extiact: from Deed of Seftlemient of 23- September. 1992

Treaty of Waxtangx (Fisheries Claim) Settlement Act

Letter Gordon to Minister of Maori Affairs, 7 Decemnber 1992
Panui from Minister with address list attached, 16 December 1992
Letter Gordon to Minister 23 December 1992

Proceedings

A heanng was held at the board room of the Waitangi Tribunal on 15
December 1992. Maui Solomon appeared for the claimants, Martin Dawson
for the Maori negotiators, Caren Wickliffe for Te Runanga o Ngati Porou and
Jennifer Lake for the Crown. Submissions were also received, from Te Iwi

Morion Trust Board and the Ngat Tahu Maori Trust Board,
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