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My it please the Tribunal 

1.1 These submissions rely on and add to the earlier submissions which 

have been filed, in particular the submissions in reply of 9 September 

2013 and the further submissions of 16 October 2013. It is intended 

to reprise the background briefly and move directly to the key issues. 

1.2 It is not intended to revisit mandate issues unless the Tribunal wishes. 

2. NATURE OF TESTS FOR URGENCY 

2.1 The Tribunal practice note on urgency stresses that the key issue with 

urgency is its impact on the available resources of the Tribunal: 

“In deciding whether to grant urgent consideration to a claim 
or claims, the Tribunal must set criteria for determining the 
proper deployment of its resources to research, hear, and 
report on all the claims before it. The Tribunal will grant an 
urgent hearing only in exceptional cases and only once it is 
satisfied that adequate grounds for according priority have 
been made out. Such hearings will inevitably delay 
programmed hearings already in train, and the claims of 
those seeking priority must be balanced against the 
numerous claims involved in inquiries in hearing and in 
preparation. Deferral of an existing hearing or publication of 
a report is often the practical effect of a Tribunal decision to 
grant an urgent hearing.” (underlining added) 

2.2 On that basis, those seeking priority must meet three key criteria: 

(a) Demonstrate that they are suffering, or are likely to suffer, 

significant and irreversible prejudice as a result of current or 

pending Crown actions or policies; 

(b) Show that there is no alternative remedy that, in the 

circumstances, it would be reasonable for the claimants to 

exercise; and 

(c) Demonstrate that they are ready to proceed urgently to a 
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hearing. 

2.3 The first criteria is key. The central question is whether the utility of 

the claim and recommendations which might alter pending Crown 

actions, will be wiped out if the hearing does not take place. 

2.4 The second criteria reflects the test in section 7 of the Treaty of 

Waitangi Act 1975 namely: 

7 Tribunal may refuse to inquire into claim 

(1) The Tribunal may in its discretion decide not to inquire 
into, or, as the case may require, not to inquire further into, 
any claim made under section 6 if in the opinion of the 
Tribunal— 

…. 

(c) there is in all the circumstances an adequate remedy or 
right of appeal, … which it would be reasonable for the 
person alleged to be aggrieved to exercise. 

2.5 Curiously, it does not reflect the test in section 7(1A) which provides: 

(1A) The Tribunal may, from time to time, for sufficient 
reason, defer, for such period or periods as it thinks fit, its 
inquiry into any claim made under section 6. 

2.6 Both provisions were discussed by the Supreme Court in Haronga v 

Waitangi Tribunal which cautioned that they must be applied 

carefully and must not defeat the intention that all claims must be 

heard unless there is a good reason to dismiss or defer them. 

(Haronga v Waitangi Tribunal [2011] NZSC 53 [80]-[87]) 

2.7 Because the test in a priority fixture setting is close to the section 7 

test, with an implication that the claim might never be heard, the 

Tribunal must proceed cautiously. The reference to an alternative 

remedy ‘or right of appeal’ in section 7 indicates that, in the face of 

possible irreversible prejudice, the alternatives must be obvious and 

irresistible.1 

 

1 For example, a claim about a wrongful succession for which there is a specific jurisdiction under s45 
TTWM 

http://www.legislation.govt.nz/act/public/1975/0114/latest/link.aspx?id=DLM435515
http://www.legislation.govt.nz/act/public/1975/0114/latest/link.aspx?id=DLM435515
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2.8 Consequently, in applying this priority fixture criteria, the Tribunal 

must be satisfied that, even on a preliminary examination, there is 

very little doubt that an ‘alternative’ will squarely address all of the 

essential issues raised by the claim.  

2.9 There are two other reasons for this criteria to be carefully applied: 

(a) When considering whether to grant a priority fixture, the 

court’s generally leave the matter of the choice of forum to 

the applicant and prioritise hearings only within their own 

jurisdiction and not by reference to other jurisdictions. This 

recognises that Parliament has given different tasks to each 

different jurisdiction. 

(b) There may be concerns about the compliance with Treaty 

principles of alternative jurisdictions, for example, concerns 

raised about the compliance with Treaty principles of the 

RMA 1991 (discussed further below). 

2.10 The upshot is that in the priority fixture setting, where irreversible 

prejudice is possible, the Tribunal should proceed carefully and treat 

with considerable caution arguments that ready alternatives exist, 

and the threshold should be high for accepting such arguments.  

2.11 The third key factor for priority is that claimants are ready to proceed 

to a hearing. If there is possible irreversible prejudice and no 

alternative remedy, any difficulties with this criteria on its own would 

not normally prevent an urgent inquiry. In any event, in this case the 

main documents in issue are before the Tribunal. An important 

addition would be Crown documents explaining how and why the 

Crown came to the agreements it did with the Rena owners. The 

claimants assume that those could also be produced relatively 

quickly.  
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3. THE MATTERS IN ISSUE 

3.1 The claimants in their reply of 9 September 2013 have accepted, on 

the basis of informal Crown assurances, that the Crown and Rena 

owners intend that the two indemnity deeds should be read as 

indemnifying for past actions only and not future actions. It would be 

helpful if the Crown and Rena owners formally confirmed that 

intention. 

3.2 Assuming that is the case, the central issue is the “Deed in Relation to 

Removing the Wreck”. As first filed, the claim argued that the Crown 

had determined, without notice to tangata whenua, not to insist on a 

substantial part of the wreck being removed, despite its notices 

under the Maritime Transport Act 1994. After disclosure of the 

confidential deeds, including the ‘Deed in Relation to Removing the 

Wreck”, this was refined in the reply to say that, in agreeing to a 

payment to the Crown of $10.4 million if consents are obtained on 

conditions acceptable to the owner, to leave a substantial part of the 

wreck on the reef,2 the Crown has created a powerful new incentive, 

in the national interest, not to remove a substantial part of the 

wreck, and that it has not consulted with Maori about the intention 

to create that new incentive, when Treaty principles required that it 

should. 

3.3 The Crown has framed this $10.4 million incentive as a cost saving. 

Framing it in that way does not change its essential nature. It is a 

payment from one party to another contingent on the first party 

obtaining something with the help of the other party.3 

3.4 If the Crown argument is that its intention is to do no more or less 

than it would ordinarily do when considering whether to support an 

 
2 Clause 5. 
3 In commercial terms this kind of arrangement is usually referred to as a ‘success fee’ ie compensation 
contingent on achievement of an agreed outcome. The effect of the fee is to better align the interests of 
the parties. Note that the claimants are not imputing any corrupt purpose. 
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important application for resource consent, then why did they sign up 

to this agreement? The same applies if it is claimed by the Rena 

owners that the $10.4 million is somehow being provided gratis. The 

deeds must have been entered into to ensure that some benefit was 

secured if the Crown was to support the consent. The Rena owners 

intended to provide some incentive for the Crown to support the 

application. These are not things we need to quiz the Crown and 

Rena owners about. No matter how the Crown now seeks to 

represent the arrangement, there is no escaping the logic of the deal 

as set out in the deed.  

3.5 The other clauses of the deed which are objectionable are associated 

with this incentive of $10.4 million, namely: 

(a) To provide “all assistance reasonably required by the 

applicant to facilitate the preparation, lodging and 

progressing” of the application for consent to leave the 

wreck in place;4 

(b) To consider whether to support the application, after 

considering “in good faith” “environmental, cultural and 

economic interests of New Zealand” and weighing that, 

again, “in good faith” against the “likely cost and feasibility 

of complete removal”.5 This is plainly a national interest test 

in which cultural issues are balanced along with others. This 

‘good faith’ agreement with the owners does not provide 

any distinct or separate test for Maori interests. 

(c) If the Crown decides to participate in the consents process, 

or if it opposes the consents, it will not seek any costs for 

opposing. If it supports or opposes, it will not seek any 

conditions on consent which might require any payment to 

 
4 Clause 2(a). 
5 Clause 4. 
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the Crown – for example for monitoring the consents, or 

being part of any ongoing monitoring group;6 In other words, 

the Crown has, in advance of any application, voluntarily 

radically limited its role in those consent proceedings. 

(d) Providing the owners with an option to ‘recommence’ 

removal of the wreck by 1 October 2013.7 The Crown argues 

that there has in fact been no delay under the removal 

notice issued under the MTA 1994 even though this clause 

contemplates it. It is however evidence of the intent of the 

intention to allow time to consider whether and how much 

of the wreck to leave on reef in light of the incentive to leave 

a substantial part of it on the reef. 

(e) To ‘recognise’ that the Rena owners would be ‘directly 

affected’ if the Minister were to enter into a recognition 

agreement for customary rights over the reef where the 

wreck is located during the life of the deed.8 This provision is 

also objectionable in its own right – and is discussed further 

below. 

3.6 The Claimants note that the Crown evidence includes extensive detail 

on marine operations to remove parts of the wreck, but provides no 

information on costs, plans, options for removing the remaining hull,9 

and of course there are no alternative terms in this deed discussing 

incentives or options to remove the hull. It is apparent that there is a 

plan ‘A’ – leaving a large part of the wreck on the reef under the 

misnamed ‘Deed in Relation To Removing the Wreck’ and no plan ‘B’ 

– actual removal of all or nearly all of the wreck. 

3.7 There are therefore two main Crown actions or pending actions 

 
6 Clause 2(c). 
7 Clause 1(a). 
8 Clause 2(b). 
9
 Para 37 Golding affidavit. 
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involved. The first has already occurred. This was the signing of the 

wreck deed on 1 October 2012 with the Rena owners which includes, 

in the national interest, an incentive to support consent to be granted 

to leave the wreck in place. 

3.8 The second is pending (and, we argue, imminent). That is, in 

furtherance of that deed the Crown will decide whether or not to 

support the resource consent application and gain this incentive or 

‘success fee’ for the nation. While the Crown maintains that all paths 

remain open, including removal of the wreck, it has set up a powerful 

incentive, in the national interest, to leave the wreck in place.  

3.9 The essential elements of the claimants’ case are as set out in the 

reply: 

(a) Otaiti reef is an important taonga of the iwi. 

(b) Under the Treaty, the Crown has an obligation of active 

protection of this important taonga of the iwi. 

(c) The Crown has special statutory roles in relation to that 

taonga through which that obligation finds expression, such 

as under the Marine Transport Act 1994, the RMA 1991, and 

under the Takutai Moana Act 2011. 

(d) When the Rena ran aground, that obligation of active 

protection continued.  

(e) After the Rena grounding, Treaty principles meant that the 

need to consult was heightened to ensure that the obligation 

of active protection was maintained.  

(f) If it became a situation where national and other interests 

had to be balanced against Maori interests, consultation was 

required. 
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(g) The Crown has radically changed its approach to its 

obligation of active protection towards that important 

taonga, in the national interest by creating this national 

interest incentive. 

(h) This change has direct implications for the Crown’s statutory 

roles and is likely to result in devastating and irreversible 

effect on the taonga and the iwi. 

(i) Participating in the processes under the RMA 1991 does not 

remedy the breach.  

(j) Applications for consent are imminent, so the Crown actions 

are about to have an immediate impact on the iwi.  

3.10 Looking at each of these matters in more detail and in light of the 

submissions already filed: 

4. REEF IS AN IMPORTANT TAONGA AND CROWN OBLIGATION OF 

ACTIVE PROTECTION 

4.1 The Crown says in its further reply: 

14. The Crown accepts that, under Article Two of the 
Treaty, it has an obligation of active protection in respect of 
taonga. If the Otaiti reef is such a taonga, then the Crown's 
obligation of active protection would obviously extend to the 
reef. That obligation would require the Crown to take such 
action as is reasonable in the prevailing circumstances to 
protect the reef. (underlining added) 

4.2 If the Crown is saying that it is unsure if the reef is a taonga, then it 

has entered into the deeds in a state of uncertain knowledge about 

the Maori values applying to them. Whether the reef is a taonga 

would be a matter for final proof at a hearing, but it is submitted that 

the Tribunal ought to proceed on the basis that prima facie, there is a 

strong and essentially irresistible inference from information (such 

the cultural impact report commissioned by the Rena owners and 
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many public statements) so far that it is.
10

 

5. CROWN SPECIAL STATUTORY ROLES 

5.1 As pointed out in earlier submissions, the reef is not a private space, 

but a public one over which the Crown is the manager and protector 

under Conservation Act 1987, RMA 1991 and MTA 1994. That does 

not seem to be disputed.  

6. OBLIGATIONS AFTER THE GROUNDING 

6.1 There does not seem be any disagreement that Treaty duties and 

obligations on the Crown (whatever they may be) certainly did not 

reduce when the Rena ran aground. The claimants submit that in fact 

they were heightened, because it is now a very vulnerable taonga, in 

a similar way to Te Reo Maori. The Privy Council has pointed out that 

the Crown’s obligation actively to protect a taonga may increase if 

that resource is in a vulnerable state:11 

“Again, if as in the case with the Maori language at the 
present time, a taonga is in a vulnerable state, this has to be 
taken into account by the Crown in deciding the action it 
should take to fulfil its obligations and may well require the 
Crown to take especially vigorous action for its protection.” 

6.2 In that case the Privy Council was particularly concerned with the 

situation “if the vulnerable state can be attributed to past breaches 

 

10 For example: The Rena Project Dealing with the Wreck Information Pack, Cultural Assessment p 8. 
http://www.renaproject.co.nz/wp-
content/uploads/2013/06/rena_dealing_with_the_wreck_information_pack_feb_2013.pdf 
“Leaving the wreck on the culturally and spiritually significant reef will have an impact on the taonga of 
the fisheries and the reef. The cultural impact is not only on the environment and ecology but the 
submerged maunga that is Otaiti.” 
Rena Project newsletter February 2013 http://www.renaproject.co.nz/wp-
content/uploads/2013/02/Web-Rena-Newsletter-v12.pdf 
Cultural Values: “The source of the mauri (life force) of Otaiti (Astrolabe Reef) stems from the tohunga 
(ritual expert) of Te Arawa waka Ngatoroirangi, who spent his last years on Motiti Island. Te Patuwai, the 
hapu on Motiti Island (of Mataatua waka origins) continue to regard Otaiti as a toka tipua (reef imbued 
with spiritual and sacred qualities) and view it with the same reverence that Iwi and Hapu on the 
mainland have towards their maunga or mountain. Leaving the wreck on this culturally and spiritually 
significant reef will have an impact on the taonga of the fisheries and the reef. The effect is not only on 
the environment and ecology, but also the submerged maunga that is Otaiti.” 
11 New Zealand Maori Council v Attorney-General [1994] 1 NZLR 513 (PC) at p517. 
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by the Crown of its obligations, and may extend to the situation 

where those breaches are due to legislated action.” While that is not 

the situation here, the taonga is clearly in a vulnerable state, and the 

Crown has an extensive management role. 

6.3 This vulnerable state of the taonga also makes the situation quite 

different from one where an activity is proposed which may affect a 

taonga which is not currently vulnerable, and the ultimate effects of 

the activity on the taonga are uncertain and might be mitigated. We 

already know or at least have compelling prima facie evidence that 

leaving the wreck on the reef will do great harm to Maori values 

associated with that reef.  

7. BALANCING OF THE NATIONAL INTEREST AND TREATY PRINCIPLES 

7.1 In He Maunga Rongo: Report on Central North Island Claims, Stage 1 

the Tribunal examined how the Crown could exercise its kawanatanga 

in a manner consistent with Treaty principles and when it should 

consult over the balancing of interests – speaking particularly of the 

coastal environment where a number of communities of interest are 

involved: 

“The Tribunal has never defined all the circumstances when 
the Crown should engage in such a balancing exercise, 
because it will vary in accordance with what is reasonable in 
particular circumstances. The ‘test’ is reasonableness, not 
perfection. No more can legally be required than what was 
reasonable at the time.’ 

There is nothing novel in a judicial body such as this Tribunal 
taking a case-by-case view of the matter.” 

7.2 It continued: 

“we can assist the Crown by referring to what other tribunals 
and the courts have identified as circumstances where it 
would be legitimate for the Crown to undertake such a 
balancing exercise. In such circumstances, consultation with 
Maori should take place. The Crown may need to balance its 
treaty obligations to Maori against the needs of other sectors 
of the community: 
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in exceptional circumstances such as war or impending chaos 
(and, we would add, public welfare and safety); 

for peace and good order; 

in matters involving the national interest; 

…. (underlining added) 

7.3 This situation involves the national interest in several respects. To 

give two examples: 

(a) The Cultural Values interim report page 8 records that: 

“Otaiti is also noted as a nationally significant dive site with 
vertical rock faces, caves and high  
densities of pelagic school fish in a very small area.“ 

(b) The Crown submissions in reply state: 

“7. The grounding of the Rena on the Otaiti reef was New 
Zealand's worst maritime environmental disaster, and a 
unique and difficult situation that had never before been 
dealt with in New Zealand. The response to the grounding, 
including the immediate response, clean-up, and salvage 
operation, has been a huge undertaking, and will require 
significant resourcing for some time.” 

7.4 After examining the extensive case law around consultation the CNI 

Tribunal found:12 

“The test of what consultation is reasonable in the prevailing 
circumstances depends on the nature of the resource or 
taonga, and the likely effects of the policy, action, or 
legislation. In some circumstances, a lack of consultation with 
iwi and hapu over their interests will mean that the Crown 
cannot make an informed decision. In other cases, it can 
make an informed decision without consultation. In all cases, 
the honour of the Crown to abide by the guarantees 
expressly given in the treaty and in accordance with its 
principles requires that the Crown act honourably and that 
both parties act towards each other with the utmost good 
faith.” (underlining added) 

7.5 The CNI Tribunal also said:13 

“Where the Crown is uncertain as to the nature and extent of 
any treaty interest, including any property interest, the 
Crown has a duty to ascertain the nature and extent of that 

 

12 p1237 
13 p1240. 



 13 

interest before attempting to balance the interests of 
competing communities or users. 

Maori ownership of, and rangatiratanga over, their taonga 
should not be negated by the requirement of balancing 
unless it is in exceptional circumstances in the national 
interest.” 

7.6 This is in a context where “Maori have a treaty right to manage and 

to receive the benefits from their property or taonga – taonga being a 

broader category of interests than legal property.”14 So these findings 

do not apply just to decisions affecting common law property 

interests, but interference in ‘taonga interests’. 

8. EFFECT ON CROWN ROLES 

8.1 Apart from this balancing of the adverse impacts on ‘taonga interests’ 

against the national interest, the other objectionable component of 

the incentive is its effect on decisions by the Crown hereafter. While 

the Crown has the option of not picking up this ‘success fee for the 

nation’ and deciding to oppose an application for consent, the mere 

existence of it taints and infects all of its decision making in a 

situation where it is required to act in the utmost good faith. 

8.2 First, in terms of the resource consent application itself, the 

implications of the incentive are many. For large applications and 

particularly for a large and unique application of this kind, the 

consent process is complex. The decisions which the Crown may have 

to be involved in are: 

(a) The type and nature of information to provide to the Rena 

owners to support their application.  

(b) What conditions of consent to seek and to support given 

that the Rena owners must agree to them for the incentive 

fee to be paid. Section 108 of the RMA 1991 is extremely 

 

14 CNI Report pp 1239-40. 
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wide as to conditions that might be imposed. Cases such as 

In Tandem Marine Enhancement Limited v Waikato Regional 

Council (A58/2000. 10 May 2000) indicate the types of 

matters which might be subject to conditions.  

(c) Whether to appeal the decision of the Environment Court.  

(d) Whether to support any appeal by other parties such as the 

Rena owners or even submitters opposed. Conditions may 

be appealed by any party, including by the Rena owners or 

submitters, which may include Maori. 

8.3 Secondly, incentive affects the attitude to other RMA processes in 

particular, listing the site as outstanding in the regional plan, or a plan 

change.15 

8.4 Thirdly, the incentive affects the attitude to customary marine title 

application, in which the Crown has a particular role to exercise a 

discretion whether or not to support that application and enter into a 

‘recognition agreement’ under section 95 of the Marine and Coastal 

Area (Takutai Moana) Act 2011, a decision which has important 

consequences. The Crown has already entered into a form of 

‘recognition agreement’ about the interests of the Rena owners in 

the reef. This matters because despite the 2011 Act recognising 

common law aboriginal title rights, there is no provision for iwi to rely 

on ordinary property law principles and seek an immediate injunction 

to protect their alleged rights while a substantive decision on an 

application for protected customary rights or customary marine title 

is pending, including the Minister exercising discretion to recognise 

an application. Applicants may therefore find that areas they are 

 

15 As explained in the reply submissions, under the 1st schedule clause 21 RMA 1991, any 
person may at any time request a change to a regional coastal plan. Were Ngai Te Hapu to 
seek a plan change to better protect the reef, such as a rule prohibiting the dumping of any 
ships on it, the Minister would be consulted on that request and be responsible for final 
approval of it. 
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claiming rights over may be adversely impacted by developments 

while their application is pending. 

9. RMA PROCESS AS AN ALTERNATIVE 

9.1 The Crown makes much of the fact that it will not be making the final 

determination that will adversely impact on iwi. The Environment 

Court will make that ultimate call. But the Crown is an important 

contributor to, and influential voice in that process. As the CNI Report 

points out, the likely outcome of a Crown action is an important 

factor in determining whether consultation should occur when Maori 

interests are being balanced against national interests.  

9.2 The important matters in this case are: 

(a) The importance of the taonga to the iwi; 

(b) The acute vulnerability of the taonga following the 

grounding of the Rena and therefore the known effects on 

Maori values of leaving the wreck in situ; 

(c) The taonga is in the coastal marine area where the Crown is 

a primary manager and protector of that area; 

(d) The fact that a significant national interest is involved; 

(e) The substantial nature of the incentive (which attests to the 

points above). For context, the sum is close to the level of 

some treaty claim settlements16 and about equal to the total 

damages sum available under the MTA 1994: around $11-12 

million. 

(f) The likely outcome of the Crown action, that is, to make it 

more likely that the Crown will support the consent and that 

 

16 For example  – the 2011 settlement with Ngai Tamanuhiri – $11million 
(http://www.nz01.2day.terabyte.co.nz/ots/LiveArticle.asp?ArtID=-1243035403) 

http://www.nz01.2day.terabyte.co.nz/ots/LiveArticle.asp?ArtID=-1243035403
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it will be issued. The substantial size of the incentive aligns 

the Crown interest with that of the Rena owner. 

(g) The fact that this takes place while an application under the 

Takutai Moana Act 2011 is pending and the 2011 Act  

removes any ability for Maori to rely on ordinary property 

rights to injunct or otherwise protect their interests while 

RMA processes continue. 

9.3 In summary, the Crown decision to sign up for an incentive of  $10.4 

million to support an application which it is know in advance will 

severely impact an important taonga, affects in a significant way the 

Crown’s duty of active protection and to act towards Maori with the 

utmost good faith. The Crown has created a new incentive, in which 

the whole nation is interested, to see that the wreck is left on the 

reef, despite its impacts on local iwi. Local iwi were entitled to 

comment on that new national incentive before it was created. 

9.4 Consequently, the fact that ultimately a decision may be made under 

the RMA 1991 is only incidentally relevant to the central issue about 

the incentive and its effects which the claim addresses. As noted 

above, the Tribunal should be cautious in applying the test of 

whether an alternative forum will address these issues. It should only 

find that that is so if the alternative jurisdiction squarely addresses 

the essence of the claim, which is not the case here. 

9.5 This can be tested by considering how and whether the incentive 

payment will be brought up in the RMA process. It is a private side 

agreement, not a matter over which the Environment Court can set 

conditions under section 108. The best that the Environment Court 

could do, were the agreement to be brought to its attention, would 

be to note that one potential benefit of approving consent would be 

a payment for general purposes. But, importantly, there would be no 

ability before the Environment Court for affected Maori to argue that 
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the process by which the deeds were arrived at was bad, that they 

should never have been entered into, or that the incentive was too 

little, and should be increased. An Environment Court would rightly 

reply that those were matters for Maori to take up with the Crown. 

9.6 Finally on this matter, the Tribunal has on many occasions argued 

that the RMA itself is not complaint in key respects with Treaty 

principles. The CNI report put it:17 

2. As regards imposing constraints on Maori rangatiratanga 
or autonomy, including the exercise of authority over the use, 
allocation, development, and management of their property 
and taonga, resource management laws may constrain Maori 
ownership or treaty interests but only for the purposes of 
conservation. 

Otherwise, Maori have a treaty right to manage and to 
receive the benefits from their property or taonga – taonga 
being a broader category of interests than legal property. 

 If this were not so, there would be an assumption that total 
control over the environment and natural resources was 
ceded to the Crown upon the signing of the treaty of 
Waitangi. The corollary of that would be that rangatiratanga 
from the signing of the treaty excluded any concept of 
authority, control, responsibility, or stewardship in respect of 
natural resources which are taonga. Instead, Maori would 
have a reduced treaty right to be consulted and considered, 
the solution now found in the resource Management Act. 

We agree with the Whanganui river Tribunal that such an 
interpretation must be rejected.  

9.7 This should also make the Tribunal extremely cautious, when 

determining priority in a situation of impending Crown action with 

irreversible effects, that the RMA process meets the essence of a 

claim. 

10. WHAT COULD AN URGENT INQUIRY EXAMINE? 

10.1 The Crown insists that all options remain open. There are therefore 

 

17
 CNI Report pp1239-1240. 
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many purposes that an urgent inquiry would serve including: 

(a) Determining whether the reef is a taonga – and the 

implications of that for the Crown approach; 

(b) Determining the Treaty principles that apply and the level of 

consultation required; 

(c) Considering what alternative approaches might be possible 

to preserve or better preserve the ‘taonga interests’ in the 

reef. For example, whether an incentive arrangement might 

be entered into for removing the wreck, or incentives 

offered to remove as much as possible. 

11. URGENCY – TIMING ISSUES 

11.1 There is little doubt that the application for consent is imminent. As 

noted in the reply of 9 September 2013, in July 2013 the Environment 

Court deferred a hearing of a variation to the Bay of Plenty Regional 

Policy Statement which would classify the reef as being of special 

significance in coastal planning, precisely because an application for 

consent from the Rena owners was expected. They are due to report 

back to the Environment Court by 29 November 2013. 

11.2 The deed says that the Crown will give all assistance to an application 

for consent. So the Crown may already be engaged in preparation of 

the application. 

11.3 There is therefore evidence that the application for consent will be 

made in the next few weeks if not within 2-3 months. In addition, the 

Crown states in its reply that it is currently developing processes of 

engagement in accordance with the very deeds which the claimants 

are concerned about.  
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12. CONCLUSION 

12.1 The claimants agree with the Crown that context is important. The 

Crown claims the question of whether the wreck will be removed is 

open, but that is not apparent for the evidence it has filed. There has 

no plan ‘B’ for wreck removal if consent is not approved. 

12.2 The Crown cannot keep arguing about the ‘reality of the situation’ 

without accepting that its own evidence suggests that it has resigned 

itself to the idea that removal is not viable and has taken a route, as it 

sees it, of making the best of a bad situation. 

12.3 But instead of explaining this change of attitude and approach to 

Maori, the Crown maintains that all paths lie open. That contradiction 

in its language confirms that Maori have not been told that the 

Crown has, without consultation, in a broader national interest, 

chosen a path which is likely to drastically affect for decades this 

taonga and these claimants. 

 

DATED at Wellington this 25th day of October 2013 
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