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MAY IT PLEASE THE TRIBUNAL 

1. These submissions reduce to writing tbe oral submissions made by counsel for 

the Crown at the urgency judicial conference on 25 October 2013. 

The proper test 

2. The Crown submits that the claimants' application does not meet the 

requirements for urgency. In particular: 

2.1 The claimants have not demonstrated that they are suffering, or are 

likely to suffer, significant and irreversible prejudice as a result of 

current or pending Crown actions; 

2.2 There is an alternative remedy that, in the circumstances, it would be 

reasonable for the claimants to exercise. 

3. The claimants' reliance in its submission on Haronga is incorrect and can be 

distinguished. That case concerned the Tribunal's ability to provide binding 

recommendations, when acting in an adjudicatory role, not its 

recommendatory jurisdiction. The facts of Haronga are also clearly distinct 

from the present case, where well founded claims were to be extinguished 

through settlement with the Crown. 

4. The claimants incorrectly rely on s 7 of the Treaty ofWaitangiAct 1975. The 

proper and key criteria in this urgency application are those set out at 

paragraph 2 above, which are deawn directly from the Tribunal's practice note, 

with the Tribunal acting under clause 8(2) of the Second Schedule to the 1975 

Act. Effectively, the claimants seek to reverse the presumptions in the practice 

note. 

Summary of Crown's response 

5. 'These submissions draw on the Crown's two written responses and five 

affidavits. 

6. The claimants' application should not succeod as it is both speculative and 

premature. 

23332BU 
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7. It is speculative because there is no evidence that the Crown has not acted in a 

Treaty-compliant manner. The claimants have not sought to substantiate their 

allegations in any respect except to urge an unsustainable interpretation of the 

Wreck Removal Deed (Deed). By contrast, the evidence which the Crown has 

filed supports the assessment that it has acted in a responsible and Treaty­

compliant way, and that it intends to do so during the next stage. 

8. The claimants' application is premature for the related reason that the Crown's 

evidence shows that the owner has yet to ftle any application, and that the 

Crown has started to implement a process of engagement and consultation 

with iwi and hapu which is designed to allow meaningful engagement including 

on such matters as whether Otaiti is a taonga. 

9. In summary, the Crown reiterates the following points from the judicial 

conference on 25 October 2013: 

2333283_1 

9.1 The Rena grounding 2 years ago was NZ's worst marine 

environmental disaster; 

9.2 It was, and is, unique and difftcult; 

9.3 Consequently, not just the initial response phase, but also the 

recovery process (which is the stage underway) was always going to 

take time; 

9.4 The Crown acknowledges the real damage caused to the environment 

and the claimants' rohe; 

9.5 The Crown thanks the claimants and other parties for all their efforts 

immediately after the grounding and on a continuing basis; 

9.6 It acted and continues to act responsibly in relation to the Rena; 

9.7 There's a strong statutory wreck removal framework in place; 

9.8 There's a strong long-term environmental recovery plan in place 

funded and initially led by the Crown, but with strong community and 
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iwi involvement. This is now the responsibility of BOPRC (but still 

funded by Crown); 

9,9 The OVl11er has the statutory right to apply for resource consents to 

leave the balance of the wreck on Otaiti; 

9.10 The Crown understands the owner has not made a decision or an 

application but the Crown's assumption is that the owner is likely to 

make such an application in late 2013/early 2014; 

9.11 The Crown's financial settlement with the owner does not prejudice 

the tights of other parties; 

9.12 That financial settlement was an excellent settlement given the legal 

constraints; 

9,13 The Deed, which seems to be the focus of the claimants' concern, is 

entirely consistent with New Zealand legislation and the Crown's 

obligation to comply with the principles of the Treaty. The Crown 

did not, and would never seek to, and indeed as a matter of law could 

not contract out of these responsibilities; 

9.14 While the Crown will, if certain requirements are met (notably, that it 

does not oppose any application for a consent, and the owner is 

successful), receive a further $10.4 million, this is a consequence of 

the owner being likely to save money through something short of full 

wreck removal or compliance with its current wreck removal 

obligations. The money is not the Crown's motivation; 

9.15 There is nothing in the Deed which changes the owner's obligation to 

comply with the statutory notices or section 15A of the RMA; 

9.16 Any consent process to leave part of wreck in place will see the 

Environment Court, not the Crown, as the decision-maker; 

9.17 This consent process is the proper forum ror the claimants to bring 

their concerns forward, not this urgency hearing. The RMA process 

provides a legitimate alternative avenue, outside of the Tribunal's 
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processes, for the c1.imants to pursue the issues they raise and have 

their interests considered and taken into account. It will be evidence­

based, not assertion reliant, as the claimants' case befote the Tribunal 

9.18 As is anticipated in the Deed, the Crown has committed to a process 

to develop a view on the owner's consent application. It has started 

that process and will be engaging with iwi and hapu over the coming 

months; 

9.19 The process is designed to be, and will be, robust. The Maori 

dimension is eritical, as is the environmental analysis; 

9.20 The Crown is not required to teach any view under the Deed, let 

alone a view supportive of the owner; 

9.21 As at today's date, there is no application for the Crown to even 

consider; 

9.22 Irrespective of the position that the Crown reaches on the owner's 

application, its stance will not be determinative. Only the 

Environment Court will have that role. While the Crown might put 

forward material that is helpful to the Environment Court, that 

cannot alter the statut01] requirement for the Court to reach its own 

independent view based on all of the available evidence and material, 

including from the claimants should they participate; 

9.23 The c1ain,ants have not been shut out of any pmcess. Indeed, they 

will have the opportunity to speak to the Crown as it develops its 

view, and to submit directly to the Environment Court. 

10. Like all such applications, context is important. We respectfully submit that 

the claimants' application overlooks this context. Ibey have not acknowledged 

what has happened, which parties have which responsibilities, and what is 

likely to happen. The claimants' suhmissions barely engage with the evidence. 
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11. The context is important hecause it addresses the criticisms that the claimants 

have made about aspects of the Deed and Maritime New Zealand's 

enforcement of the wreck removal notices. 

12. The claimants invite the Tribunal to ignore the statutory legal framework to 

which the Crown is subject They also invite the Tribunal to overlook the very 

real environmental recovery programme which the Crown has funded and has 

led and which activdy involves iwi; and to ignore the fact that it is the owner 

which has the primary responsibility to take steps to remove the wreck or seek 

permission to take lesser steps than that. 

The grOlmdi"g 

13. The Ref/a collided with Ot.titi early on 5 October 2011. MNZ prosecuted the 

master and navigator who were convicted of offences in relation to the 

grounding. M:\!Z prosecuted the ship's owner, Daina, which was convicted of 

an offence under the RMA. 

14. These facts are relevant because they clearly establish the crew's and o,vner's 

criminal responsibility for what occurred and what the Crown did. 

The impact 

15. Fairly described as NZ's worst marine environmental disaster: oil, containers, 

debris, other materials i.e. significant pollution and damage I death to 

environments and wildlife in the BOP, including Motiti. This was a unique 

and difficult situation. 

The rr;.ponJ"e 

16. This was initially classified as a national response by MNZ. 

• Clean up 

• Salvage 

• Monitoring 

• Wreck removal notices 

17. Significance of the disaster demonstrated in the Crown response and response 

from TAs and local communities, including iwi. This was a massive 
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community. Crown (several agencies) and owner effort. Refer Mr Golding'S 

affidavit (MNZ) of2 October, pam 13. 

18. The Crown wishes to place on record its appreciation of the efforts and 

hospitality of the inhabitants of Motiti both during the initial stages and on an 

ongoing basis. Motiti bore a significant brunt of the pollution and debris, and 

hosted many people involved in the clean up alongside them. 

19. The Crown led the response. MNZ was the lead agency throughout this 

period from the grounding and the 2011/12 summer. The level of expenditure 

incurred of approximately $36. million by MNZ alone demonstrates its key 

role. Refer Billington affidavit of 19 June 2013 at paras 5, and 7 ff. 

20. Total Crown expenditure was approximately $47 million. 

21. MNZ :issued a number of statutory notices under the Maritime Transport Act 

1994. There are two extant statutory notices (affidavit of Stephanie Winson of 

MNZ): 

21.1 one under s 248 of the MIA determining the Rena to be a hazardous 

ship and requiring complete removal of the vessel unless otherwise 

agreed in writing or by some other lawful means; 

21.2 one under s l00A of the MTA determining the &l1a and its cargo to 

be a hazard to navigation and requiring its removal until such time as 

it no longer constitutes a hazard to navigation etc; 

22. The legal effect of these notices is that the owner is required to remOve the 

wreck. 

23. Likewise s 15A of the RMA prohibits the dumping of the Rena in a coastal 

marine a.rea unless permitted to do so by a reSOillce consent. 

The rrJCO/IIJty 

24. "Ibis much longer phase, which is where matters presently stand, has several 

features: 

• Crown's settlement 

233328,_1 
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• The long term environmental recovery plan 

• The salvage and removal 

• The owner's engagement with BOP communities and likely option(s) 

(i) Crown's settlement 

25. First, following a lengthy series of negotiations, the Crown setded its claims for 

losses arising from the grounding. The owner has paid the Crown $27.6 

million: more than twice what the owner was required to payout for all claims 

under NZ law. 

26. Note that the Crown did not setde, or purport to setde, any other parties' 

money or money's worth claims. That is why the Crown did not consult on its 

settlement of its claims 

27. In accordance with the MTA, the owner has established a $11 million 

limitation fund against which claims can be made. I wi and hapu can make 

claims against that, as can other parties. 

28. As the Crown understands these claimants' allegations, it is the Deed which 

they challenge. 

29. That Deed relevandy provides: 

29.1 For recognition of the owner's statutory ability (but not obligation) to 

apply for a resource consent to leave the wreck, or part of the wreck 

in place; 

29.2 That the Crown and MNZ will provide all assistance reasonably 

required to facilitate the processing of such an application (as they 

would to any applicant) but would not involve themselves in the 

independent decision-making process on any consent; 

29.3 That claims under the Marine and Coastal Area (Takutai Moana) Act 

2011 ("Takutai Moana Act") would direcdy affect the owner and 

obliges the Crown to give notice to the owner of any such claim; 

29.4 That, if the owner makes an application, the Crown and MNZ "will, 

in good faith, consider making a submission or submissions in 
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support of the Consent taking into account the environmental, 

cultoral and economic interests of New Zealand and the likely cost 

and feasibility of complete removal of the Wreck". No relative 

weighting is given to these matters at this stage. The Crown process 

including consultation will materially impact on the end assessment 

given to these matters and their relative weight; 

29.5 That if a consent is granted and acted on, and the Crown and MNZ 

have not opposed its grant, and the owner obtains a substantial cost 

saving, then some of that cost saving would be passed on "so that tbe 

people of New Zealand can enjoy the benefit of such payment" by 

means of the owners making a payment of $10.4 million to tbe 

Crown, for public purposes to be specified by the Crown at the time. 

It is not a compensation payment and sits in a different document to 

the deed which settled the Crown's claims. 

30. The relationship between the Deed and the RJl..1A is central to the claimants' 

urgency application. There is nothing in the Deed that is inconsistent with 

New Zealand legislation and the Crown's obligation to comply with the 

principles of the Treaty. Indeed, recital D makes that cleat. In summary, there 

is nothing in the Deed which changes the owner's obligation to comply with 

the statutory notices or section 15A of the RMA. 

31. The Crown did not, would never seek to, and could not contract out of these 

responsibilities. 

32. While the Crown will, if certain requirements are met (notably, that it does not 

oppose any application for a consent, and the owner is successful), receive a 

further $10.4 million, this is a consequence of the owner being likely to save 

money through something short of full wreck removal or compliance with its 

wreck removal obligations. The money is not the Crown's motivation. 

33. The likely process will see the Environment Court, not the Crown, as the 

decision-maker. The BOPRC will be the starting point as the consent 

authority but is likely to refer any application to the Environment Court. It 
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will be the Environment Court which will have the decision-making role, not 

the Crown. 

34. As is anticipated in the Deed, the Crown has cotnmitted to a process to 

develop a view on the owner's consent application. It has starwd that process 

and will be engaging with iwi and hapu over the coming months. 

35. The process is designed to be, and will be, robust. The Maori dimension is 

critical, as is the environmental analysis. Any decision will be based on 

evidence. 

36. The Crown is not required to teach any view under the Deed, let alone a view 

supportive of the owner, 

37, As at today's date, there is no application for the Crown to even consider. 

38. lrxespective of the position that the Crown reaches on the owner's application, 

its stance will not be determinative. Only the Environment Court will have 

that role, This is significant when considering prejudice from the wreck 

remaining in place, and the utility at this stage in holding an utgentinquiry into 

tIUs matter. 

(ii) The long term environmental recovery plan 

39, See the affidavits of Mark Sowden of MfE in particular. 

40. The Plan was developed in 2011 by the Ministry for the Environment with the 

SUppolt of, and input from, Bay of Plenty councils, iwi from across the region, 

neighbouring counci1s, and key central government agencies. The Plan 

outlines the known and likely effects the Rena grounding will have on the 

environment, who is involved, what actions will be undertaken, and the 

monitoring that is required to ensure that restoration is progressing according 

to plan 

41. The Plan has now progressed to a point where environmental monitoring 

progratnmes and community and iwi engagement projects have been 

established and a.te now well underway, including the development of Cuttural 

Impact Assessments by iwi groups. 
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42. Responsibility for the Plan has now transferred to the Bay of Plenty Regional 

Council. 

43. Iwi engagement has been, and continues to be, critical to the success of the 

Plan. Through the Rena Governance Group and Steering Group M6tItI Maori 

and iwi have an opportunity to remain engaged and contribute to the 

development of the Plan and its ongoing implementation. 

44. A first draft of the Environmental Monitoring Report has been completed. 

The Environmental Monitoring Report was produced by Waikato University 

and is part of the Rma Long Term RecovelY Plan. It contains summaries of the 

different monitoring projects undertnken and the interim results that were 

found. The tepO!t indicates that most environment, have fared well, and 

where there is contamination, the levels are low with few adverse ongoing 

effects. The report is still in draft and will be externally peer reviewed as part 

of the report's finalisation process. The final report is due to be released in 

November. 

(iii) OlllHcrj· sal/I(Jge rind removal 

45. The owner's salvage commenced on 5 October 2011. It is still underway. 

46. It is the owner which is responsible for the removal of the wreck 'n,e 

Crown's legal ability to intervene or assume such responsibilities is extremely 

limited, and there is no basis for doing so on the evidence. 

47. What MNZ has sought to do (see Winson and Billington affidavits) IS to 

ensure the wreck is Iemoved in a co-mdinated way. 

48. Time is an important factor, The logistics of the wreck removal are 

challenging and to date have required a significant timeframe to progress. 

Weather has been a constnnt challenge. 

49. The same applies looking forward. The Crown understnnds that on the best 

estimates of time, to fully Iemove the wreck would require a significant amount 

of time. 

2333283 .. .1 
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50. The owner has now removed rhe wreck to one mette below LAY. The owner 

is now removing the large accommodation block, wirh aim to do so by rhe end 

of rhe year. Based on briefing from owner, which is evidenced in exhibits to 

Mr Sowden's second affidavit, this is a significant and dangerous activity, and is 

only possible with equipment sourced overseas and available for a limited 

window. Tbis constitutes continuation of wreck removal i.e. rhe owner is 

continuing to discharge its wreck removal obligations. 

51. 'The owner anticipates that some work in terms of rhe wreck itself may be put 

on hold if it makes a consent application. This is based both on tbe fact of rhe 

likely application, but rhe logistics of fuller wreck removal cannot be 

underestimated, based on what salvor is saying. MNZ has some expertise and 

understands that this might take up to 5 years in any event 

52. Neirher the Crown nor MNZ bave received advice of such a pause, and rhe 

Tribunal should reject the claimants' invitation to infer one. Therefore, no 

decision has been made. If rhe owner advises of a work programme rhat might 

not on its face constimte continuous removal, rhen the Dit:ector of MNZ will 

need to assess whether that meets rhe requirements of rhe notices and of the 

Maritime Transport Act. 

(iv) The owmr's engagemeltt with BOP romtnlmitilis (md likelY optirm(s) 

53. The owner can speak to its own consultation, but it has clearly been extensive. 

It has met wirh BOP communities, including iwi and hapu, on several 

occasions on repeated visits. It clearly takes its obligations seriously. 

54. Crown understands the tenor of consultation has been that owner is likely to 

seek consent and has sought input about conditions, including restoration 

conditions on any consent. 

55. Crown undetstands from owner rhat while rhere is no iwi or Bay of Plenty 

consensus view, rhose communities would prefer to see wreck removed, and 

arc likely to take that position on any consent application. 

56. The owner has signalled that its likely decision will be to apply under the RMA 

(58 15A and 15B) to leave rhe balance of the wreck on Otaiti. 
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57. The Crown understands a decision by the owner is likely to be made soon with 

application likely in petiod of late 2013/ early 2014. 

58. Under the Deed, the owner was required to decide whether to remove or apply 

for consent by beginning of October. Given progress it bad made, the weather 

and other difficulties it had encountered, Crown consented to extension to 30 

March 2014. See Sowden 2nd affidavit. 

Update and no signifieant and irreversible prejudice 

59. The Crown's consultation process: See second Sowden affidavit. 

60. Crown agencies are currently planning the steps and stages required to ensure 

that a full and appropriately weighted cultural impact assessment is developed 

for the Crown's internal consideration. 

61. The following principles will underpin the more practical elements of the 

Crown's proposed approach: 

61.1 The Crown seeks meaningful engagement with iwi and hapu interests. 

61.2 The Crown seeks to ensure it i, sufficiently informed of the particular 

iwi and hapu interests that might be affected by a resource consent to 

leave part of the Rena wreck on the reef. 

61.3 The Crown plans to commission, but not solely rely upon, expert 

assistance to ensure a comprehensive cultural impact assessment has 

been developed, once sufficient details are known about the resource 

consent application. 

61.4 The Crown seeks to complete a fitst round of consultation before the 

end of this year. 

61.5 The Crown plans to undertake a second round of more detailed 

consultation as soon as the Crown is sufficiently informed regarding 

the resource consent applications from the Rena Owner. 

61.6 The Crown will consider how, in the context of the overall Rena 

situation and after undertaking the above assessment, the interests of 
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iwi and hapu can be protected, from complete removal to conditions 

on the Rena Wreck, 

61.7 The Crown is entitled to consider, in the national intcrest, cultural 

interests, economic intetests, environmental interests, costs, and 

feasibility of removal including impacts on Otaiti reef and those 

with interests in the reef, These are matters relevant to the RMA 

process, and would be considered regardless of whether the Crown 

had signed the Deed. These matters do not provide any particular 

factor with a weighting - rather they are deliberately wide, to reflect 

the statutory context for any application for consent under the RMA. 

61.8 the particular factors ultimately relied upon, and the weighting 

applied, in reaching its position on any resource consent application is 

for the Crown to determine, The Crown has clearly signalled that its 

decision will be determined having regard to a range of interests, 

including cultural interests, As such, any interests the Claimants may 

have in respect of Otaiti reef will be taken into account in the 

Crown's assessment of its position, Ihe Crown's deeision will 

ultimately be determined tl:u:ough a Treaty-compliant process and 

after consideration of the range of interests at stake, ~nd not on the 

basis of any payment it might receive from the Rena owner. 

62. TIle timing of this process is scheduled for the period between October 2013 

and Marchi April 2014. 

63, As set out above, the weighting to be given to any particular interest will 

depend on the consultation process. It should be sttessed that the RMA itself 

provides the avenue for those Maori groups who consider themselves affected 

by applications under that Act. The Crown in this case has decided to engage 

directly to ensure it understands the interests at stake. Only after undertaking 

consultation and further research will the Crown appropriately consider its 

position on any resource consent. 
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64. Update on consultation as at 25 October 2013: 

64.1 The Crown is adhering to the process outlined in Mr Sowden's 

affidavit - see para 26 in particular. 

64.2 That means - fltst general engagement to understand interest"' (to 

eruure understand interest, and take reasonable steps to protect them 

when later m"king decisions). 

64.3 Followed by more detailed engagement once the application is better 

known - i.e. focus then on the consent application. 

64.4 In combination with consultant advice to the Crown on such matters. 

64.5 Leading ultimately to a position formed by the Crown (Ministers) on 

what it will do when and if an application for coruent is lodged and 

then notified by the relevant consent authority. 

64.6 MfE have had some informal engagement already to assist with 

understanding the best way in which the Crown can engage with iwi / 

claimant groups. 

64.7 The process will be line-tuned as it progresses, but the structure is 

intended to endure at this point. 

65. Briefly drawing this together, the Crown submits that there is no significant 

and irreversible prejudice to the claimants: 

65.1 MNZ is enforcing the statutory wreck removal notices; 

65.2 Consequently, it is protecting any potential rights the claimants assert 

over its rohe; 

65.3 There is therefore no Crown action or omission giving rose to 

urgency; 

65.4 The settlements were entered into well befOIe the claim for urgency 

was brought. Although there is no prejudice, any claims about lack of 

consult.ation relate to past conduct; 
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65.5 The Crown acted reasonably in addressing the largest maritime 

accident and environmental pollution disaster in NZ history; 

65.6 The process the Crown has said it will undertake is Treaty-compliant 

and it should be allowed to undertake that process to gauge the views 

of Maori about the Retia. 

65.7 The claimant's key concern is with the potential for the wreck to 

remain in place. The claimants can talk to the Crown about this. But, 

ultimately the Crown will not make the decision on this matter under 

theRMA. 

There is an alternative remedy 

66. The legal reality is that the RMA process is available to the Rena owner should 

it wish to seek permission to leave part of the wreck on the reef. Neither the 

Crove'fl, claimants, nor the Trihunal, can alter that process, determine the 

outcome of that process, or prevent the owner from exercising its statutory 

right to apply for reSOillce consent. 

67. If the owner chooses to exercise its statutory right and apply for reSOillce 

consent, the Crown and the claimants will have no choice but to participate in 

the resource consent process should they wish to make submissions or have 

their particular interests considered by the decision-making body. The 

resource consent process is statutorily prescribed, and neither the Cro\\'fl, 

claimants, nor the Tribunal, has the ability to have a consent application 

determined through a process other than that prescribed in the RMA. 

68. The owner's rights, and the resource consent process, exist by virtue of the 

lUvfA - they have not been created by the Deeds of Setdement, nor do the 

Deeds give the owner any rights it would not otherwise have had. 

69. The RMA process provides a legitimate alternative avenue, outside of the 

Tribunal's processes, for the claimants to pursue the issues they raise and have 

their interests considered and taken into account. That process will be 

evidence-based, with input from experts. 
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70, If any when a resource consent application is made, the claimants, and any 

other groups with legitimate interests in the Otaiti reef, will have the ability to 

participate in the resource consent process - neither the Crown nor the ReJla 

owner has the ability to prevent the claimants from choosing to participate in 

that process, 

71. Similarly, the Deeds of Settlement do not prevent the claimants f!Om 

participating in the resource consent process, or alter any rights they may have 

under the RMA, 

72, The R1vlA p!Ovides a robust process for the consideration of resource 

management issues and the assessment of legitimate interests in the 

environment that is not altered in any way by the Deeds of Setdement, 

73, The consent process is independ"'Ilt of the Crown - any issues raised by the 

claimants will be heard and considered by an impartial decision-making body, 

74, The RMA is concerned with environmental protection, and contains a number 

of safeguards to avoid, remedy, or mitigate adverse effects of activities on the 

environment. 

75, The RMA also provides explicit statutory recognition of the Treaty and its 

principles, the relationship of Maori to their taonga, and kaiciakitanga - those 

matters must be considered by the decision-maker in deciding an application, 

76, N either the resource consent process, nor its outcomes, are controlled by the 

Crown, and it cannot be said that the resource consent process simply "rubber 

stamps" Crown preferences - it is a robust process that tests the claims of all 

parties and makes decisions in accordance with the statutory requirements set 

out in the RMA, 

77, Claims the RMA process is flawed or does not enable Maori to have an 

effective say in resource management issues are not suited to an urgent hearing 

in the nature of the Wai 2391 and Wai 2393 claims, Resolving such issues 

requires detailed policy development and legislative change that cannot occur 

in the time frames likely to apply to any resource consent application the Retia 

owner might make. 
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78. The Wai 262 Tribunal has alJ:eady reported extensively on the RMA regirne, 

and made recommendations to the. The Crown is currendy engaged in RMA 

reforms. 

79. Clairns the RMA is deficient are also overly sirnplistic. It is an appropriate 

remedy in the present case. 

80. As recognised by the Wai 262 Tribunal, the resource consent process does 

provide opportunities for kaitiaki influence as objectors to notified consents 

(Waitangi Tribunal Ko Aotearoa Tenei: A &port into Claims Coneeming New Zealand 

Law and Polity Affiding Maori Culttlre and Identity (Wai 262, Waitangi Tribunal, 

2011) at 254-255). 

81. The RMA recognises Maori interests in land, water, and other environmental 

resources. Specifically, it recognises Maori interests in ancestral lands, water 

sites, wahi tapu, and other taonga as 'matters of national interest', that all who 

exercise powers under the Act must 'recognise and provide for'. It also 

requires all who exercise powers under the Act to 'have particular regard to' 

kaitiakitanga and to 'take into account' the principles of the Treaty of Waitangi. 

These requirements bind all bodies carrying out functions under the Act, 

whether setting national policies or standards, setting regional or district 

polices and plans, or making decisions about individual resource consent 

applications (Waitangi Tribunal Ko Aotearoa Tend: A &port into Claims Concerning 

New Zealand Law and Polity Affecting Mdori Oilture and Identity (Wai 262, Waitangi 

Tribunal, 2011) at 260). 

82. The interests at play are many, varied, and complex. Indeed, they are so 

complex that even individuals can have conflicting interests. The RMA regirne 

provides a mechanism for balancing these interests (Waitangi Tribunal Ko 

Aotearoa Tenei: A &port into Claims Con""rning New Zealand Law and Polity Affecting 

Mdori Culttlre and Identity (Wai 262, Waitangi Tribunal, 2011) at 271). 

83. There is no one-size-fits-all mechanism for balancing kaitiaki interests against 

those of others. This is a matter for the relevant consent authority to determine 

if a consent application is ultimately made. In any given situation, not all 

interests will be in competition - some may be quite readily reconciled. Where 
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they do conflict, not all will catty the same weight - some interests will be 

entitled to greater protection than others. Moreover, not all taonga ate the 

same: some may be more important to iwi or hapii identity than others, as 

evidenced by the body of miitauranga associated with them, and some may be 

more deserving of protection than others because they are in more fragile 

health (Waitongi Tribunal Ko Aotearoa Trine;: A Report into Claims Cont~rning New 

Zealand Law and Poluy Afficting Mdori Cultut1J and Identity (Wai 262, Waitangi 

Tribunal, 2011) at 272). 

84. The balancing of interests inherent in the R.lyfA process has also been 

recognised by the courts: Watemllll Scroices Limited v Minhinnick [1998] 1 NZLR 

294 (CA); Ngati RlIahinc "Bqy of Plenty Regional Council [2012] NZHC 2407. 

85. The claimants therefore have the ability to influence that process by taking patt 

and raising their concerns for the rek'vant consent authority. 

86. Additional to any direct engagement the claimants might take under the RMA, 

the Crown, as set out above in detail, proposes to engage and consult with iwi, 

hapu, and whanau. 

87. The consultation process will itself be supplemented by independent 

commissioned reseatch. 

88. The Crown considers the principles of partnership and active protection will 

be relevant to determining its ultimate position on any resource consent 

application. 

Conclusion 

89. The Crown has had and continues to have many roles in :relation to the ROlla. 

90. It has exercised each of those roles responsibly and has committed to 

continuing to do so. 

91. It operates within a legal framework of legislation and Treaty principles which 

it is complying with. 

92. Nothing it has done, or has agreed to do but not yet done, is inconsistent with 

its responsibilities. 
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93. The owner is subject to the saine legislative framework, which it is entided to 

access, 

94. The evidence shows that the owner has complied with New Zealand law to 

date. 

95, The claimants have provided no evidence to the contrary about the Crown's or 

the owner's actions or intentions, in strong terms. 

96. They complain about an application which has not been made, and to 

prematurely challenge the Crown's proposed process which is being developed 

and is at the beginning of being ituplcmcnted. 

97, They seek to second-guess a Crown dccision which has not been made, may 

never be made, and which is not in any event determinative. 

98. The c1aituants have very .teal and well-establishcd rights to raise their concerns 

with the consent authority. They have not been shut out of any process 

indeed, they will have the opportunity to speak to the Crown as it develops its 

view, but can also submit ditecdy to the Environment Court. 

Dated 30 October 2013 

TO: 
AND TO: 

-f7C----L--...,I.;J? 
Matthew Andrews / Jeremy Prebble 
Counsel for the Crown 

The Registrar, Waitangi Tribunal 
Claituantcounsel 




