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1. INTRODUCTION

1.1 Summary of findings

We have made inquiry into a claim by and on behalf of the Te Atiawa
people of Taranaki that they are prejudicially affected by the discharge of
sewage and industrial waste onto or near certain traditional fishing
grounds and reefs and that the pollution of the fishing grounds is inconsis-
tent with the principles of the Treaty of Waitangi.

Evidence has been given as to the extent and use of the fishing grounds,
their historical and cultural significance, the extent of pollution, the
existing controls and the steps taken to minimise pollution, and certain
related matters that were brought into issue during the hearing, including
the extent to which any Maori interest in the fishing grounds is either
recognised or provided for.

We find

(a) That the reefs and river referred to in this claim constitute significant
and traditional fishing grounds of specific hapu of the Te Atiawa
people.

(b) That the hapu are prejudicially affected in that the reefs and associ-
ated marine life suffer from various degrees of pollution and that
those near to the mouth of the Waitara River in particular are badly
polluted and stand to be polluted further.

(c) That certain reefs near Motunui are likely to be deleteriously affec-
ted by the construction of the proposed ocean outfall associated
with the synthetic fuels plant.

(d) That there are insufficient planning requirements to provide an ade-
quate assurance that the river and reefs will not be further polluted
as a result of further development and growth in the area and that
in any event insufficient recognition is given to the Maori interest in .
the coastal and inland waters to ensure the protection of that
interest in existing mechanisms for planning and control and in
legislation governing the use of the seafood resource. '

(e) That the Treaty of Waitangi obliges the Crown to protect Maori
people in the use of their fishing grounds and to protect them from
the consequences of the settlement and development of the land.

(f) That the Treaty of Waitangi obliges the Crown to ensure that prior-
ity is given to the Maori interest in fishing grounds but an appropri-
ate priority is not given, or is not able to be given by Departments of
State and other bodies whose duties are prescribed by statute.

(g) That the Treaty of Waitangi obliges the Crown to provide for legisla-
tive recognition of Maori fishing grounds and to confer upon the
hapu most closely associated therewith certain rights of control.

(h) That it is not inconsistent with the spirit and intention of the Treaty
of Waitangi that the Crown and the Maori people affected should
confer on matters arising thereunder and agree to alter the incidence
of the strict terms of the treaty in order to seek acceptable practical
solutions for any particular case. The Te Atiawa people have stated
a desire to establish a workable compromise in this case and our
recommendations are a reflection of that.
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1.2

Summary of recommendations

We recommend

(@)
(b)

(©

(d)

That the proposal for an ocean outfall at Motunui be discontinued
and

That the Crown seek an interim arrangement with the Waitara Bor-
ough Council for the discharge of the Synthetic Fuels Plant effluent
through the Waitara Borough Council’s outfall.

The establishment of a Regional Planning and Co-ordinating Task
Force to propose medium term plans for development in the region
and the provision of infrastructures and ancillary services commen-
surate with projected growth. In the first instance the Task Force
should direct its attention to the replacement of the defective
Waitara Borough outfall, and in the long term to the provision of
land based treatment plants.

The establishment of an interdepartmental committee to promote
legislation for the reservation and control of significant Maori fishing
grounds, the recognition of Maori fishing grounds in general regula-
tory and planning legislation, to improve existing provisions for the
assessment and control of particular work projects that may impinge
on Maori fishing grounds, and to effect certain miscellaneous
amendments.

Our findings and recommendations and our reasons therefore are more
particularly set out in the succeeding paragraphs.



2. THE CLAIM

2.1 Particulars of the claim

The original claim was filed on 4 June 1981 and was made by Aila
Taylor “for and on behalf of Te Atiawa tribe”. A copy of the claim is
annexed as Appendix 1.

In response to a request from the Tribunal for further particulars a more
specific claim was filed 25 March 1982. A copy of the more specific claim is
annexed as Appendix II

2.2 A claim in a representative capacity

It was recognised that Mr Taylor made this claim in a representative
capacity and that he spoke for the Te Atiawa people of the Taranaki area,
and for those of the Manukorihi, Otaraua and Ngatirahiri hapu in particu-
lar. He gave evidence himself but he was supported by many others who
had ample knowledge of the concerns of the Te Atiawa tribe.

2.3 Notification of the claim

Public notice of the claim and of the Tribunal’s sittings was given in the
Dominion, the New Zealand Herald and the Taranaki Daily News. Spe-
cific notice was given to those named in Appendix III.

In addition the claim and the Tribunal’s hearings attracted considerable
provincial and national media attention.



3. HEARING OF THE CLAIM

3.1 Sittings, submissions and evidence

The tribunal sat

(@) during the week commencing 5 July for the purpose of hearing the
Te Atiawa claimants,

(b) during the week commencing 18 October for the purpose of hearing
other interested persons and bodies, and

(c) during the week commencing 22 November for the purpose of
hearing final submissions and replies.

Those who made submissions to us are named in Appendix IV. No
evidence or submissions were given in private but as shown in the appen-
dix six written submissions were received without an appearance by or on
behalf of the authors.

The tribunal visited the reefs said to be affected, the synthetic fuels and
methanol plant sites, Borthwicks Freezing Works, and the Waitara Bor-
ough outfall, all of which are in the vicinity of Waitara.

The tribunal also conducted its own researches into existing literature
touching upon the areas of concern.

3.2 Prior proceedings

» The tribunal did not commence its inquiries until after certain proceed-
ings before the Planning Tribunal and the Court of Appeal had been
concluded in the hope that certain areas of concern might be resolved
before our inquiries opened and to the intent that the areas of concern
might be made more certain. We were also conscious of the provisions of
section 7 (1) (c) of the Treaty of Waitangi Act whereby we may decline to
inquire into a claim where there is an adequate remedy or right of appeal
that might be pursued in another forum, and we wondered whether the
claimants might find satisfactory relief in other proceedings.

3.3 Matters of omission and rectification

During the course of the first week’s hearings it became apparent that
the claim and further particulars as filed were deficient in that

— they were not specific,

— they failed to make specific reference to the proposed Motunui
ocean outfall associated with the synthetic fuels plant, and

— they did not adequately state the total concerns of the Te Atiawa
people in relation to the fishing grounds.

It is our view that claims to the Waitangi Tribunal ought not to be overly
constrained by the adequacy of pleadings provided that the various claims
can be adequately identified at the hearing, and other parties can be given
a sufficient opportunity to respond to them. This approach seems to us to
be important in order to facilitate Maori claims to the Tribunal without
undue legalism, and to be particularly important where, as in this case, the
claim is made on behalf of a tribal group in respect of whom it cannot be
presumed that the individual members are all of one mind.

Accordingly it was our approach in this case to accept that the full
nature and extent of the claim might not be apparent until the Te Atiawa
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claimants as a whole had been heard, to use the first week of the proceed-
ings to enable the various Te Atiawa claims and concerns to be identified
and stated, and then to adjourn proceedings for a sufficient period to
enable other interested parties to consider the claims and to respond to
them.

In the result certain matters not specifically stated in the formal claim
were brought within our purview and in particular

— the extent of pollution in the Waitara River and its effect on Te
Atiawa River fishing practices,

— the existing provisions affecting the use, enjoyment and control of
Maori fishing grounds, and

— the Motunui outfall

(The Motunui outfall was only obliquely referred to. The claim referred
principally to the discharge of sewage and industrial waste into the sea
between New Plymouth and Waitara but para. 7 of the claim went on to
state—

“Petro Chemical Industries being established near Waitara have
obtained approval for the discharge of industrial waste and sewage
into the same area of the sea as is already polluted by the Waitara
Outfall and the position in the absence of proper supervision is
therefore likely to deteriorate.”)

3.4 Marae hearings

It is useful to record that each hearing was held on the Manukorihi
Marae. The Treaty of Waitangi Act enables the Tribunal to receive evi-
dence in any form and it should be mentioned that none of the evidence in
this case was sworn evidence. The proceedings were held on the Marae
because the Tribunal was of the firm opinion that on their home territory
the Maori people would be better able to express their feelings and make
their concerns known. The Tribunal is completely satisfied that by adopt-
ing this procedure it was able to reach the real heart of the matter. This
would not have been possible had the proceedings been held in a building
such as a Courthouse or in proceedings conducted in the same manner as a
court hearing.



4. BACKGROUND TO THE REEFS—TE
ATIAWA PERSPECTIVE

4.1 History and legend

The Te Atiawa fishing reefs (or kaawa) extend for some 30 to 35 miles
along the coast of the north Taranaki bight and provide an abundant
source of seafood. Collectively they constitute one of the most extensive
traditional fishing reefs of the Maori people. They are referred to in the
songs and legends of the Te Atiawa people and were a source, not only of
food, but of tribal pride and prestige. Sir Peter Buck (““The Coming of the
Maori” page 378) has recorded one such legend as follows:

“A curious story is connected with the visit of a Ngati Tama ohu to
clear some land for a Taranaki tribe south of the present New
Plymouth. The ohu speedily completed its task with a large stone
adze named Poutamawhiria, to which a certain amount of magic
power was ascribed. The working party had been fed with choice
mussels from a local reef. They were so good that the Ngati Tama
priest with the ohu decided to steal a portion of the reef. He waded
out secretly to the reef, cut off its northern end with the adze,
Poutamawhiria, and by means of magic incantations, floated it back
to his own territory, where it is now fixed in the sea as the mussel-
bearing reef named Paroa. However, Poutamawhiria marked its
disapproval of the theft by allowing a chip to break off from one
corner of its cutting edge. Generations later the adze disappeared,
but a description of it was handed down orally. It was of very black
polished stone about 16 inches in length, and it had a chip off one
corner of its cutting edge. One night a young girl of the Ngati Tama
dreamt that Poutamawhiria had been found at the neighbouring
village of Pukearuhe by a European farmer named Black. The girl
was so insistent that her father, Te Kapinga, visited Mr Black’s
home, where, to his intense surprise, Mrs Black produced a large
stone adze which her husband had found recently. It was of pol-
ished black basalt, the right length, and it had a chip off one corner
of the cutting edge. Mr Black arrived and, after hearing the story,
very generously gave it to Te Kapinga as the representative of the
rightful heirs. The Ngati Tama and Ngati Mutunga tribes held a
meeting at which Poutamawhiria was laid in state on a flaxen robe
on the marae, and the people greeted its return with a welcome of
tears. The finder was publicly thanked and given a suitable present.
Later, on a visit, I was shown Poutamawhiria. I looked doubtingly,
perhaps, at Te Kapinga, as I felt the chipped corner. “Well,” he
replied, “If you examine the Taranaki reef, you will see that its
northern end is cut off clean and if you examine the Paroa reef you
will find that its southern end is cut off clean. Now if you were to
bring the two reefs together you would find that the two cut ends
would fit perfectly.” Who am I to gainsay such proof?”

Evidence of the role which the reefs and sea-bed play as a means of
recording and transmitting cultural values is also contained in statements
made to us. The first concerns the events which give rise to the full name
of the locality as Owae Waitara, also borne by the portal of the
Manukorihi marae. Wharematangi, a young man brought up by his
mother’s people north of Taranaki, expressed (circa 1420) the wish to meet
with his father Rahue and paternal kinsfolk of Te Atiawa. Following the
tara (dart) given to him by his mother Wharematangi’s journey led him to
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the reefs off the river mouth of the river now known as Waitara, hence the
Owae Waitara which other dialects would pronounce as Owae Whaitara.

(See also S P Smith—'"Maori History of the Taranaki Coast.”)

This episode demonstrates the richness of the history associated with
the reefs and the way in which their names can act as signposts for further
accounts of the history of the people.

Another person appearing before us referred to an event recorded in the
oral history of the area by which the neighbouring reef of Waiongona was
named. The name refers to Ngona, daughter of the well known voyager
Kupe, who called in at that point so that Ngona could drink and refresh
herself—hence the name Wai o Ngona (literally water of Ngona).

4.2 Hapu divisions of the reefs

Possession of the reefs was seen by Te Atiawa as important as the
occupation and possession of the land. It is significant to note that just as
the adjoining land is divided amongst the various hapu of Te Atiawa, so
also are the reefs so that particular reefs are regarded as the property of
particular hapu.

We were advised that the following reefs are associated with the follow-
ing hapu:

Waiwakaiho )

Mangati | Ngati Te Whiti
Kunene

Waiongona )

Tauranga

Orapa | Otaraua, Manukorihi
Te Puna

Tokataratara )

Titirangi Ngati Rahiri
Urenui Ngati Mutunga
Paraninihi Ngati Tama

The custom in this respect continues to this day. Aila Taylor for example
stated that he would not take kaimoana (seafood) from a reef other than
that belonging to his own hapu. We have been singularly impressed with
the quiet honesty and integrity of Aila Taylor and accept his evidence
entirely.

In regarding the extensive nature of the Taranaki reefs therefore it is not
an adequate answer to the Maori claims to consider the pollution of the
reefs in one locality not to be prejudicial for as long as other reefs remain
untainted. The important question here is whether the whole or an undue
proportion of the reefs of any particular hapu are prejudicially affected.

4.3 The seafood resource

In this particular inquiry we have not been concerned with the Taranaki
reefs as a whole. Our inquiry has focused upon the Tauranga, Orapa, Te
Puna and Titirangi reefs off Waitara and Motunui, and which are regarded
as belonging to the Manukorihi, Otaraua and Ngati Rahiri hapu.

Nonetheless, it is apparent that many of the claims made in respect of
the particular reefs referred to hold true for the reefs as a whole. There can
be no doubt that in the Taranaki area the various reefs along the coastline
were and still are a valuable source of seafood. They are used today for the
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harvesting of kuku, kina, kotoretore, four genera of pupu (karikawa,
mitimiti, korama and ngaruru or makiritai), rore, karengo, paua, wheke
(octopus), starfish, the waiwakaiho crab, limpets, crayfish, starfish and fish
generally.

44 The cultural value of the seafood resource

The harvesting of seafood from the reefs was and is not only for the
purposes of survival. Kaimoana also has an intrinsic cultural value mani-
fested in manaaki (token of the esteem) for manubhiri (visitors).

That attitude is expressed in the statement before this Tribunal—

... mataitai [seafood] is very valuable, more valuable than meat—
without that our table is nothing ... "

It is a matter of tribal prestige and honour, not only that guests should
never leave hungry, but that guests should be suitably impressed by an
abundance of traditional foods prepared for them. The hakari (feast) asso-
ciated with the numerous Maori tangi and hui is an important part of
Maori culture, and as we were to witness for ourselves, it is important that
the supply should exceed the guest’s needs. (The residue is not wasted but
is divided amongst the host hapu). The cultural value of kaimoana is
therefore important, not only because it satisfies the traditional palate and
sustains the way of life of the individual, but because it maintains tribal
mana and standing. In Maori terms it would not be valid to contemplate
the destruction of some reefs by assessing the individual needs of the local
people and the resource necessary to meet that need. It is necessary to
assess the tribal need.

4.5 Customs attaching to the reefs

There was ample evidence to show that from very early times the Te
Atiawa people have not only looked upon the reefs as a source of supply
but have tended, harvested and conserved them. Our attention was drawn
to the particular cultural preferences that govern the Te Atiawa steward-
ship of their reef and river resources. In its outward manifestation it
includes—

— the harvesting of seafood rotationally and in appropriate seasons;

— the preservation of the beds in their original state to the extent that
even a dislodged rock is returned to its original position;

— the avoidance of all forms of despoliation from rubbish and waste to
human and animal excreta in proximity to the sea or to the rivers
that run into it;

— the placing of a rahui (prohibition) on the gathering of seafood
following the loss of a body at sea or to guard against over exploita-
tion (in this district the rahui was sometimes indicated by a sprig of
rimu on a floating log);

— the avoidance of gutting fish or shelling shellfish below the high
water mark; and

— a prohibition on the gathering of shellfish by women during
menstruation.

Other customary practices of earlier years, not so commonly observed
today were explained to us by one witness referring to the collection of
seafood over a three day period at a time of the month when the tide is
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most favourable. She described how on those occasions the women (and
then only selected women) used only newly plaited and clean baskets.
None of the seafood was cooked or prepared for eating until after the third
day “so that the sea be calm”, and bathing or washing in nearby rivers
was prohibited. In referring to fishing generally she described how the fish
had to be hooked and secured before it bled so that it did not bleed on the
rocks (“or no more will go into the cupboard”). She described how the fish
caught were not for the individual, but for the marae people as a whole
and how the first fish caught had to be given away. She noted with some
sorrow that the Orapa reef was once reserved for supplying the marae, but
that because of the pollution it could no longer be used. The deterioration
was such that the mussels had become soft to the extent that the shells
would crumble in the hand.

Other customs were only obliquely referred to by the many elderly
women who spoke to us at the hearing. We accepted that this had to be so.
As Aila Taylor explained “It has been quite an exercise to get the elders to
participate in an exercise such as this. We are a proud people. There are
certain things that we don’t wish to advertise, and neither do we seek to
make a spectacle of ourselves.” For our part it has been necessary to record
those things tending to establish a traditional and continued user of the
reefs, and which indicate cultural preferences that define the nature of that
use.

In its simplest form such customs are an outward manifestation of the
respect paid by Maori people to the sea and its food resource. It is probably
more important to note however that such customs are a manifestation of
a far more complex Maori spiritual conception of life and life forces which
compels them to insist upon a much higher standard in the maintenance of
clean water and the preservation of natural states than that to which we
are accustomed.

4.6 Spiritual and cultural factors

Many of those who appeared before us spoke therefore not only of the
physical contamination of water by which a degree of pollution might be
entertained as not injurious to health, but of the “spiritual pollution of
water which affects the life force of all living things and eventually man”
(Moke Couch) and according to which no degree of contamination can be
contemplated. The tapu (sacred) nature of water in the Maori scheme of
things was stressed by many (in particular Joe Tukapua, Milton Hohaia,
and Hikaia Amohia) while a more pragmatic approach was adopted by
another witness (Titi Tihu) who was within two months of his 100th year.
He quite dramatically pointed out that if, for example, corn was thrown
into the water it would rot because the water would reject it. The proper
place for corn was on the land where it properly belonged. The water will
react against what it does not like but will nurture what it does. Moke
Couch pointed out “that which we dispose of from the body goes back to
the earth and the earth can cope with it.” He considered that no remnants
from the human body, from washing or excreta, should pass into waters
associated with food—"if we eat food that has particles of mortuary waste
of possibly people we know—we are presenting a kind of insult.” So
strong is this feeling that others considered the eating of fish following the
placing of a rahui was in some cases tantamount to cannibalism.

Accordingly, in the traditional Maori conception of life, it is irrelevant to
consider whether effluent and human waste can be so treated as to be
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virtually pure before it is discharged into the river or sea. The position was
succinctly stated by the Commissioner for the Environment as follows:

“It is the Commission’s experience that the environmental impact of
a given level of pollution depends in part on the subjective reaction
of individuals to that particular form of pollution. For certain forms
of pollution the reaction of individuals will be determined by cul-
tural or religious factors. Submissions made during the opening
stages of this Tribunal made it clear that this applies to the composi-
tion of the effluent discharged to the coastal waters off Waitara and
that there is a strong philosophical and moral objection from Maori
people to the discharge of sewage effluent into a food source and
waters used for washing, bathing, fishing.”

After a great deal of evidence on this subject from a number of Maori
people we were convinced that there is a need for a much greater aware-
ness of the spiritual and mental concepts of the Maori in relation to
seafood and water by non Maori who share the seafood resource and by
those who are charged with its protection. It would be particularly wrong
if the administration of Maori fishing grounds was entrusted only to those
whose judgements are founded upon cultural values that are entirely
irrelevant to Maori people. For this Tribunal the question is not only
whether the Treaty of Waitangi envisages a measure of protection for the
Te Atiawa reefs, but whether any such protection should properly accord
Te Atiawa cultural preferences.

4.7 Early legislative recognition—Maori Affairs
Act—Fisheries Act

With the change and increase in the Taranaki population the danger
arose that the Maori interest in the fishing grounds would not be
recognised. With the failure of the European to appreciate fully Maori
methods of conservation and harvesting the added danger arose of the
seafood resources being reduced or extinguished.

In 1909 Section 232 of the Native Land Act was enacted to enable Maori
land to be set apart as Maori reservations for the common use and benefit
of the owners, for the purposes, amongst other things, of fishing grounds
and bathing places. The provision continues to this day in Section 439 of
the Maori Affairs Act 1953. It is a provision that is well known to Maori
people being used regularly to secure to them the ownership and control
of sites of particular importance and significance by application to the
Maori Land Court.

Although the current Section 439 continues to refer to fishing grounds,
the Section is not in fact capable of being used to secure most Maori
fishing grounds. Maori reservations under section 439 can be created only
in respect of land above the high water mark and then generally only in
respect of Maori land. The Maori Land Court is unable to contemplate the
reservation of fishing grounds except to the extent that they exist in rivers
or lakes the beds of which are clearly Maori land, or except that Maori
land adjoining a fishing ground may be reserved.

We consider that this has not been understood by the Te Atiawa people.
Evidence was given of various areas along the Taranaki coastline set apart
as Maori reservations in the 1920s, 1930s and 1970s. It was considered
that by reserving the land for the purpose of providing fishing grounds the
adjoining coastal fishing reefs had also been reserved. That is not in fact
the case. The Maori reservation status applies only to the coastal land.
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(We wonder also about the extent to which Maori reservations are in
fact inviolate. Evidence was also given that part of one reservation had
been taken in 1948 as waste land. Another, which contained a Tauranga
waka (traditional boat race) and mauri (rock or other symbol representing
the life force) was said to have been “taken over” by a local boat club and
the race had been concreted.)

The Maori Councils Act 1900 created District Maori Councils and
empowered them to make Regulations and bylaws for the control and
regulation of fishing grounds used by Maoris. By an amendment in 1903
provision was made for the gazetting of Maori fishing grounds “exclu-
sively for the use of the Maoris of the locality or of such hapus or tribes as
may be recommended” and by a consolidation of these provisions in
Section 33 of the Maori Social and Economic Advancement Act 1945
provision was made for the control of such fishing grounds by tribal
executives or committees. These provisions were repealed on the enact-
ment of the Maori Welfare Act 1962.

As far as we have been able to ascertain the Te Atiawa people did not
take advantage of these provisions and no Maori fishing ground reserves
were in fact created. Various reasons were given. One was that reliance
had been (wrongly) placed upon the Maori reservation provisions in the
Maori Affairs Act. Another was that the people were generally unaware of
the provisions until it was proposed that they be repealed. Yet another was
that approaches made to reserve areas had been met with a rejoinder that
it could not be done as the areas sought were too large and there would be
opposition from the European sector. Thus C. Bailey stated to us “Quite a
number of years ago we marked out all the kaawa from Mokau to Patea.
We had them all named too. We sent it to the Minister of Fisheries and his
reply back was that no way could he see that the Maoris were going to
claim the whole Taranaki coast.”

(The lack of legislative recognition in the past contrasts markedly with
the recognition in fact given to Maori fishing practices in other policy
areas. We were informed for example that during the depression of the
early 1930’s, unemployed Maoris received a smaller benefit than their
European counterparts on the basis that they had access to natural food
resources.)

4.8 Present Legislative recognition

The present position is that there are now no statutory provisions to
secure to the Atiawa hapu the exclusive use, ownership or control of any
of the Te Atiawa fishing reefs, and it appears that none have been reserved
under earlier enabling legislation.

Legislative provision for the harvesting and the control of harvesting
seafood from the Te Atiawa reefs is now that which applies generally to all
fisheries, and (save for one exception) to Maori and European alike. These
provisions are generally contained in the Fisheries Act 1908 and its various
amendments and the Regulations made thereunder.

Section 77 (2) of that Act, which exempts from Part I thereof “any
existing Maori fishing rights”” has no application to the Te Atiawa reefs as
no existing Maori fishing rights have been established in respect of them.
While for other tribal areas certain specific statutory provisions exist to
acknowledge certain Maori fishing or other rights (in respect, for example,
to Lakes Rotorua, Rotokakahi, Taupo, Rotoaira, Horowhenua and Forsyth
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and with regard to Oyster fisheries, the Fisheries Amendment Act 1965)
there are no specific statutory provisions for the Te Atiawa reefs.

(The Rock Oyster provisions relate to designated Maori oyster fisheries
along certain parts of the Northland foreshore. Harvesting is authorised
for non-commercial purposes under the supervision of a committee of
Maoris appointed by the Minister from residents in the neighbourhood. If
necessary, for conservation purposes, closed seasons can be declared by
the Minister on recommendation from the Committee. These fisheries
were designated principally within the period 1913 to 1933.)

Special provisions are included in the Fisheries Regulations however to
enable Maoris, on behalf of a Maori Committee or a District Maori Coun-
cil, to be authorised by a Maori Community Officer after consultation with
an Inspector of Sea Fisheries to harvest certain kaimoana in excess of daily
and personal quotas for use at specific hui or tangi. (Regulation 106K (5A)
of the Fisheries (General) Regulations 1950).

However, it is clear from the evidence that from time to time difficulties
are created. It was pointed out that deaths do not always occur at a time
which allows use to be made of the exemption provided in the Regulation.
It is not always easy to find a Maori Community Officer or a Fisheries
Officer, particularly at weekends. In addition, licences are issued for parti-
cular days but weather or tide conditions may make those days unsuitable.

Other Regulations are regarded as inappropriate for the Te Atiawa reefs.
The Regulations require for example that paua under 125 mm or about 5
inches be not taken. While paua exceeding 125 mm may be common in
other districts, there was clear evidence from the Te Atiawa people that
their paua rarely grow in excess of three inches. In the Te Atiawa circum-
stance the Regulation serves not as a regulation but as a total prohibition.

While we were concerned only with a specific area it was abundantly
clear that there is a general concern amongst Maori people throughout
New Zealand that Maori fishing rights have been affected by the Fisheries
Act and its Regulations. We note in this respect the evidence of T. E.
Kirkwood before this Tribunal in a claim relating to a proposed power
station at Waioua Pa, and submissions made, from time to time, by the
New Zealand Maori Council.

49 Te Atiawa concern—ownership—control—user

The Te Atiawa concern with the application of particular regulations is
however merely an outward manifestation of a more deep rooted concern.
The reefs, in their view, are their reefs just as they were the reefs of their
forefathers, but they have not the ownership of them nor the control. The
control is in fact vested in others who may or may not be aware of their
customs and preferences or who may be constrained by an empowering
statute that does not enable them to give to the Maori interest any greater
weight than that which must be given to the general public interest.

The Te Atiawa must apply to others to do that which in their view they
ought to be able to do as of right. The question before this tribunal
therefore is not merely whether the regulations ought to be amended in
one way or another to enable the harvesting of smaller paua or to expedite
licences to harvest kaimoana for tangi or hui, but whether the current
presumption as to who may control or regulate the use of the reefs and the
manner in which that is done, is consistent with the principles of the
Treaty of Waitangi.
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Some of those who appeared before us would seek the reservation of
reefs and Maori fishing ground in a manner similar to that contemplated
by the earlier legislation. It is significant to note however that although it
might be argued that the Treaty intended that the Maori people should
have an exclusive user of their fishing grounds, an exclusive user was not
urged by those who sought this course. The overall impression gained was
that that which was principally sought was the control of the reefs so that
the “mana Maori” or authority in respect of them might be seen to vest in
the local hapu. This was urged by many people and we refer in particular
to the recorded statements of Sally Karena, Vera Bezems and Milton
Hohaia. The way in which Fisheries Regulations for the control of the
harvesting of sea food was seen as inimical to the mana Maori was graphi-
cally expressed by the Chairman of the Taranaki Maori Trust Board who
stated “the legislation has made thieves of us Maori, of our own food.” It
would not have assisted the restrained and dignified presentation of the Te
Atiawa case to have asked him whether he saw that result as intended by
the Treaty of Waitangi.

Some referred to past pleas to Government agencies. Milton Hohaia
referred to a report of the Seminar on Fisheries for Maori Leaders with
special regard to Taranaki Tikanga (customary practices) of 1976 which
recommended “‘that legislation be formulated to ensure tribal council con-
trol of reefs adjacent to, and traditionally associated with, papakainga
(Maori fishing reserves).” Sally Karena referred to a meeting at Tawhi-
tianui with representatives from the Department of Agriculture and Fish-
eries in 1981 to consider a proposed new Fisheries Bill and at which, she
said, a resolution had been passed “supporting the clause relating to
fisher’s rights set out in the Treaty of Waitangi.”” Charles Bailey referred to
similar resolutions over several years from the Aotea District Maori Coun-
cil (which includes Taranaki) and the New Zealand Maori Council.

It was pointed out that several large tracts of Maori land have been set
apart as Maori reservations for scenic and other purposes, but save to the
extent that it has become necessary to control an abuse, the general public
has not been denied access by the Maori persons appointed as trustees for
the control of them.
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5. THE REEFS—A GENERAL PUBLIC
PERSPECTIVE

5.1 Public Use and Concern

Today the reefs and coastal waters are used not only by Te Atiawa of
course, but by the general public. They are used by commercial and non-
commercial fishermen, skin-divers, surf-riders, bathers, and for rock
scrambling and fossicking. The reefs are also used by non-Maoris for the
gathering of seafood. A witness for the Taranaki Catchment Commission
counted more non-Maori than Maori gathering shellfish from the Waitara
reefs over a given period.

There was evidence of considerable public agitation for greater controls
for the protection of the reefs and their associated marine life, of public
concern with the alleged polluted state of the Waitara waters and with the
prospect of further pollution from existing and proposed major industries.
Submissions were made to us on behalf of the Taranaki Clean Sea Action
Group Inc., the Taranaki Branch of the Soil Association of New Zealand,
the Taranaki Branch of the Values Party, the Waitara Surf Riders Club and
by individual members of the general public many of whom had also
appeared before the Planning Tribunal in earlier hearings. Generally they
urged greater protection of the reefs and coastal waters in the interests of
the general public of the area.

A number of bodies having some responsibility for the protection and
enhancement of the coastal and inland waters were also represented
before us. Nearly all those who addressed us from this sector were either
of the view that the Maori interest in the reefs could be held to be no
greater than that of other special interest groups within the general public,
or considered that they were constrained to adopt that view in terms of
their empowering statutes.

5.2 Taranaki Catchment Commission and Regional
Water Board

The Taranaki Catchment Commission and Regional Water Board
administers the Water and Soil Conservation Act 1967 in its application to
the Taranaki area and has responsibility for the overall management of
Taranaki’s water resources. It handles applications to take water and to
discharge water and/or wastewater to natural water, conducts its own
researches into water standards, marine ecology, water use and manage-
ment plans and waste disposal options, investigates water rights applica-
tions and monitors and supervises granted water rights. In the
performance of its functions the Regional Water Board is required to
balance a number of public uses and, amongst other things, is required to
have “due regard to recreational needs and the safeguarding of scenic and
natural features, fisheries and wildlife habitats” (Section 20 (c) Water and
Soil Conservation Act 1967).

The Commission is very conscious of the value that Maori people place
upon the Taranaki reefs. In a report on the “Recreational Use of Water in
North Taranaki” it recommended “that the value placed on traditional
fishery resources by the Maori people be recognised and that measures be
undertaken to ensure the protection of these resources.” Nevertheless, as
was stated by many of the witnesses from the Commission, the Maori
interest is but one of many public interests that must be brought into
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account and weighed in the balance. In the performance of its functions
and in its consideration of water rights applications the Commission has
no particular mandate to consider Maori values in relation to water and
Maori fishing grounds, and has no authority to accord priority to the Maori
interest. Indeed in its report on “Recreation water resource investigations.
Synthetic petrol plant—Motunui” food gathering, (not Maori food gather-
ing) is placed alongside such uses as rock scrambling and fossicking, surf-
ing and skindiving. While the Water and Soil Conservation Act focuses
upon a need to protect fisheries and wildlife habitats, there is no focus
upon the Maori interest in them. The Maori interest is accorded no greater
weight than the general public interest even although in many respects the
Maori and the general public interest diverge.

The Maori people, along with the general public do however have (and
have exercised) rights to object to water right applications. Section 23 of
the Act enables persons “’detrimentally affected” to object to the grant of a
water right to the Crown, and, in reference to water right applications by
bodies other than the Crown, Section 24 (4) of the Act provides

“Any person may lodge an objection to the application on the
ground that the grant of the application would prejudice his
interests or the interests of the public generally.”

It was urged upon us by counsel for the Ministry of Agriculture and
Fisheries that there is nothing to prevent any Maori from objecting to an
application on the ground that his or her people would be prejudiced by
the grant that the applicant is seeking and that loss of fisheries as a food
resource is a valid ground. In our view however there is a distinction to be
made between the inchoate right of Maori people to present a case that
may or may not be upheld upon a balance of factors, and defined rights
stemming from a statutory recognition of Maori fishing grounds. As was
stated to us by one witness ““ . . the Maoris’ right is implicit and inherent
and they should not forever have to be on their guard to fight for it.”

It also appears that the current right of objection may be limited. “Detri-.
mentally affected” means affected to a degree greater than or in a manner
different from the degree or manner in which the general public will be
affected (Keam v. Minister of Works and Development (CA) 8 NZTPA 241)
and it could be said that without legislative recognition for Maori fishing
grounds, the Maori interest is no greater than the general public interest.
Maori cultural and spiritual factors transcending the physical environment
are also not recognised under the Act (Minhinnick v. Auckland Regional
Water Board. Planning Tribunal Decision No. A116/81 of 16.12.81). The Te
Atiawa people related to us other difficulties confronting them in their
endeavours to be heard before various bodies on planning related matters.
Along with others of the general public they have experienced difficulties
in funding the costs of expert witnesses and counsel and in taking time off
work to prepare for and attend various hearings. On occasions their right
to be heard has been challenged.

We note here that the Te Atiawa people were not represented when the
Waitara Borough Council obtained its water right in 1973. We were
advised that the Aotea District Maori Council voiced a concern but due to
ignorance of planning procedures and financial constraints, did not pursue
its concern at the hearing. Not only were the Maori people unaware of
procedures but also the general public. It is significant that the conserva-
tion movement was in its infancy at that time.
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5.3 Ministry of Works and Development

The Water and Soil Conservation Act 1967 is administered in the Minis-
try of Works and Development.

In addition the Ministry provides engineering advice to other govern-
ment departments and local authorities on matters of water supply, sewer-
age, sewage and solid waste disposal. The majority of these works are
financed from loan money which must be sanctioned by the Local Author-
ities Loans Board and government subsidy available through the Depart-
ment of Health. The Ministry acts as technical adviser to the Local
Authorities Loans Board and the Department of Health, reporting on the
capability of the works to meet the conditions of the water right and
whether the selected works are the best and most economic option for any
particular situation. It has no fixed policy as to sewage disposal systems
applicable to any situation and considers that each case must be con-
sidered on its own. It checks however to ensure that the alternatives have
been considered.

In processing proposals the Ministry seeks an appreciation of local sup-
port or opposition but it has no direct responsibility to ensure that the
concerns and attitudes of the general public are considered. Rather it
ensures that the various processes by which the general public can make
their input to any proposal are completed before it reports to the Local
Authorities Loans Board or the Department of Health.

Accordingly the Ministry of Works and Development is not in a position
to seek or insist that public health works be created or designed to accord
Maori cultural preferences in the disposal of waste in proximity to Maori
fishing grounds.

5.4 Department of Health

The Department of Health advises and assists local authorities in the
promotion and conservation of public health, conducts researches and
investigations into such matters as the risk of infectious diseases from
pollution, and undertakes surveillance of local sanitary conditions. One
significant measure of assistance is provided to local authorities through
the Department of Health, by Government subsidies for sewerage works
and water supplies. There may from time to time be paid, out of money
appropriated by Parliament, towards the actual capital cost of the con-
struction of sewerage works and works for disposal of sewage such sums
as the Minister of Health considers appropriate having regard to such
considerations as appear to him to be material. The rates of subsidy and
the conditions under which subsidies may be given are decided by Cabinet
from time to time.

As was stated by one witness for the Department “The public health
needs of all are considered without discrimination ... it is the health of
the public that is the concern of the Department” and its role “is to
adequately promote and conserve the public health so as to achieve the
greater good for the greatest number.” Accordingly while it is pertinent for
the Department to note the Maori predilection for the gathering of shell-
fish, (and the Department is involved in a joint committee concerned with
health safety factors from shellfish harvesting) in the performance of its
functions and in its review of subsidy applications for sewerage and water
works, the Department has no particular duty or mandate to require or
enable it to seek the protection of specific Maori fishing grounds.
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It follows that in its concern for public sanitation and health, it is as
legitimate for the Department of Health to prevent the use of polluted
reefs as it is to seek the protection of the reefs from pollution. Thus in
referring to the pollution of reefs off the Waitara River mouth from the
Waitara Borough Council’s ocean outfall, a witness from the Department
of Health was able to state:

“However I am of the opinion that providing shellfish affected by
water of inadequate purity are not eaten, the risk to public health is
very small indeed from the present discharge albeit that it falls short
of expectations in other respects.”

5.5 Ministry of Agriculture and Fisheries

Amongst other things the Ministry of Agriculture and Fisheries pro-
motes and carries out fisheries research and investigations and is con-
cerned with fisheries conservation. In its concern to conserve the fishing
resource it exercises an objector’s role at hearings of water right applica-
tions under the Water & Soil Conservation Act.

It also administers the Fisheries Act. As was put to us by one witness for
the Ministry ... the general thrust of the Fisheries Act is to ensure an
equitable distribution of fisheries resources within lakes, rivers, estuaries or
the marine environment for all persons which includes balancing the need
to conserve and protect the resources and the harvesting of the resources
by non-commercial or commercial interests.”” While the Ministry is aware
of particular Maori interests in specific fishing areas, it has no specific
instruction to pay particular attention to the Maori interest and no autho-
rity to give it any priority over the general public interest.

Indeed the Ministry’s witness went on to state “The New Zealand Maori
Council made representations to the Fishing Industry Committee in
1970-72 on (proposals to recognise Maori fishing grounds) but the Com-
mittee did not accept that areas should be withdrawn from the commercial
fisheries except on the same principles as govern other divisions between
non-commercial and commercial fishing. The same for both Pakeha and
Maori.”

5.6 Taranaki United Council

The Taranaki United Council was gazetted in 1979 and as required by
the Town and Country Planning Act 1977, is preparing a regional plan-
ning scheme. Although there is no maritime planning scheme in force
pursuant to Part V of the Town and Country Planning Act 1977 the
Taranaki United Council has also applied to the Minister of Works and
Development to have the territorial sea off Taranaki brought within its
planning region pursuant to a gazette notice (section 19 (2) of the Act). In
the preparation, implementation and administration of regional and mari-
time schemes the relationship of the Maori people and their culture and
traditions with their ancestral land must in particular be recognised and
provided for (Section 3 (1) (g) Town and Country Planning 1977). It must
be noted however—

(1) that the provision for Maori people is but one of many “public
interest” provisions that are required to be recognised and provided
for under the section-and there is no provision for any priority to the
Maori interest in the event of a conflict;
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(2) there must be doubts whether the reference to ancestral lands can be
taken to encompass ancestral fishing grounds for the purpose of
regional and maritime plans; and

(3) recent decisions of the Planning Tribunal suggest that ancestral land
may mean land that was and remains Maori land.

Accordingly we doubt that section 3(1)(g) provides any assurance that in
any maritime plan Maori fishing grounds will be recognised as such or will
be provided for except to the extent that as a matter of public interest such
plans are to deal with the preservation or conservation of “stretches of
coastline of scientific, fisheries or wildlife importance...” Similarly in
regional planning we do not see section 3(1)(g) as assuring an adequate
protection for the Maori interest when important policy questions fall to be
determined, such as whether new major industries should be spread across
the region with individual waste discharge points along the coast, or
whether they should be aggregated to minimise the spread of pollution
and so that they might contribute to joint use treatment plants.

The Town and Country Planning Act is administered in the Ministry of
Works and Development. A witness from the Ministry stressed to us the
extent to which district and regional plans (and Planning Tribunal deci-
sions) have moved to accommodate the Maori interest and the opportuni-
ties given to Maori people (along with the general public) to be involved in
the planning processes. In the final analysis however while accepting that
certain authorities may well in fact make provision for the Maori interest
in fishing grounds, there appears to be no clear statutory assurance that
the Maori interest in fishing grounds is to be protected or is to have a
priority over the general public interest. Indeed, Counsel for the Ministry
of Works and Development stated to us ““Planning statutes apply to all—
Maori and pakeha—as has been said, ‘we are one people’.” Perhaps it is
that presumption that is the cause of a substantial problem.

5.7 Commission for the Environment

The Commission for the Environment was established by Cabinet in
1973 to advise and assist on environmental matters and on project
proposals, to administer the Government’s Environmental Protection and
Enhancement Procedures, to identify areas of significant environmental
concern and to initiate appropriate action and review. The Commission
considers that environmental values are a reflection of cultural as well as
scientific factors. In its audits it has not only given special emphasis to the
enjoyment by Maori people of those features of the New Zealand environ-
ment which are of special importance to them but it has sought to relate
that enjoyment to the particular spiritual, cultural and philosophical mores
of the user.

The Commission however is not a control agency. It issues no licences
and administers no regulations. While it is an advocate and seeks to
influence decisions, the decisions must be made by others and then within
the parameters of their perception of the legal framework. Thus in its
review of environmental considerations in the context of sections 20(5)(c)
and 20(6) of the Water and Soil Conservation Act 1967 the Planning
Tribunal felt unable to take into account Maori cultural and spiritual
factors that transcend the mere physical environment. (Minhinnick v The
Auckland Regional Water Board and Waikato Valley Authority, 16.12.81
Planning Tribunal No. 1 Division). To that extent the Maori interest in the
environment is equated with the general public interest.
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5.8 Maori Interest c.f. Public Interest

We have therefore had to ask ourselves whether the view (and apparent
policy) that the Te Atiawa interest in the reefs is no greater than that of the
general public is consistent with the spirit and intention of the Treaty of
Waitangi.
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6. THE WAITARA RIVER

We have referred in this report to the Taranaki or Te Atiawa reefs and in
particular to those near Waitara and Motunui. The hapu of Te Atiawa, and
the general public, are also users of the Waitara River. We were given
extensive photographic and other visual evidence of the large quantities of
inanga, tuna, piarau, kahawai, kaupapa and yellow eyed mullet harvested
from the Waitara River by the Te Atiawa people and used for both individ-
ual purposes and for feeding guests at tangi, hui and meetings. We con-
sider that the Waitara River also contains traditional fishing grounds of the
Te Atiawa people and as was noted in the report of the Planning Tribunal
on the Synthetic Fuels Plant, .. .is of prime importance to the Maori
people as a source of food.” Our earlier comments concerning the signifi-
cance of the reef to the Te Atiawa people apply also to the river.

In similar vein, many of the things that we will hereafter refer to in this
report in reference to the reefs, apply also to the river. In particular, we
will refer to the Te Atiawa cultural preference for land based disposal
systems as distinct from the discharge of effluent into either fresh or salt
waters and will note that land based plants have been urged in recent
years by the district branch of the Maori Women’s Welfare League, the
Taranaki Maori Trust Board, a meeting of the Te Atiawa people in 1976,
and a meeting of tribal representatives with Waitara Borough Councillors
during the course of our sittings. The physical pollution of the river affects
of course the marine life of that river. Its additional affect upon Te Atiawa
was explained to us by Hikaia Amohia in these words “My people person-
ify the river as an entity allied to our ancestor Maruwaranui, with the spirit
or taniwha of the river a personification of the spirit of the river. Those
who cast pollution onto the spirit of the river are casting it onto the spirit
of my people.”

In another respect the river is in a singular position. Several people
reiterated the Te Atiawa concern that the draw-off of large quantities of
fresh water from the river for industrial needs must also affect the fresh-
water biota. We noted that the Taranaki Catchment Commission and the
Planning Tribunal had given much thought to this matter and had pro-
posed or recommended appropriate restrictions.
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7. POLLUTION OF THE RIVER AND REEFS
7.1 Borthwicks and the Borough of Waitara

The Borough of Waitara is situated on the banks and mouth of the
Waitara River. There is also situated on the banks of the river, within the
Borough and near to the coast, a meat export freezing works operated by
Borthwicks—CWS Limited. It has been associated with the town for over
100 years and was and still is, its biggest single employer (over 1000
persons per annum), although the Borough includes a number of other
industries both primary and secondary.

Certain reports held by the Department of Health describe the develop-
ment and present state of sanitary conditions in the area. In 1937 Waitara
had a population of 1971. (The Borough population in the 1982 census is
given as 6012). None of the homes was sewered and the locality received a
night soil collection. In 1947 it was reported that all stages of development
in excreta disposal were evident at Waitara ranging from homes with only
the crudest form of disposal or with bucket latrines serviced by a night soil
collection, to homes with individual septic tanks and homes linked to the
borough water-borne sewerage installation which discharged domestic
sewage into the Waitara River via several septic tanks. By 1950 a sewerage
installation scheme for the discharge of sewage from 5 septic tanks into
the Waitara River was completed.

During this period the vast bulk of the freezing works discharge wastes
received only minimal screening and were then discharged direct into the
river, only a short distance from the coast. Primary treatment of the works’
discharge was first introduced in 1956 and ““a minimal amount” of the
discharge was made via the Borough'’s septic tanks into the Waitara River
(it appears that at that time the Borough’s tanks were already over-com-
mitted by its own domestic effluent.)

An outbreak of bacillary dysentery in 1965-66 mainly centred in Strat-
ford, became an epidemic with 224 notified cases, and with some in
Waitara. Although it was concluded at the time that the spread was due to
lack of personal hygiene, and lack of knowledge in several respects, the
outbreak was a salutary reminder of the risks also present from inadequate
sewerage and sewage disposal. As a further reminder in 1967 there were
nine cases of typhoid, all in Maoris, with a strong possibility that polluted
shellfish were implicated at Waitara and Patea.

Recognition by the Waitara Borough Council of the need to improve
sewage disposal was given in 1970 when consultants were engaged to
upgrade the system. The Medical Officer of Health in his 1970 annual
report referred to badly malfunctioning septic tanks and the discharge to
the Waitara River. He was of the opinion that pollution of the river by the
freezing works could not be dealt with satisfactorily until the discharge of
semi-raw sewage from the Borough Council’s septic tanks was overcome.

By 1972 the Borough Council and the freezing works had a joint scheme
in mind, for the discharge of effluent by an ocean outfall. By 1973 a water
right No. 136 was obtained by the council from the Taranaki Catchment
Commission and Regional Water Board for the discharge of 5.7 million
gallons at a point approximately 1200 metres off shore.

The water right grant was subject, inter alia, to the following conditions:
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(@) The discharge is to conform to class SE standards and any portion of
the discharge that should reach the beaches must meet the classifica-
tion SB or such higher classifications when the coastal waters are
classified by the Water Resources Council in due course.

(b) In the event of the discharge or any portion of it not meeting the
above classification then steps must be taken to give primary treat-
ment to the discharge to ensure the classification is met and the
Commission requires land to be reserved for a future Waste Water
Treatment Plant site.

(c) Monitoring of the discharge from the outlet to and including the
beaches as required from time to time by the Commission shall be
carried out by the Waitara Borough Council and the result supplied
to the Commission as and when requested, the full cost to be carried
by the Council.

An application for subsidy was made in October 1974 by the Waitara
Borough Council to the Department of Health. The Environmental Impact
Assessment with the application concludes that the aim of the proposal
was to remove the wastes presently fouling the Waitara River within the
Borough, and discharge them far enough out to sea to minimise the effect
on the environment.

The Department of Health supported the sanctioning of the loan by the
Local Authorities Loans Board, noting that the water right contained a
condition relating to primary treatment if the classifications of the sea
water were not met in the future.

The Department of Health also recommended to the Ministers of Health
and Finance the approval of subsidy amounting to $205,076 and this was
approved in April 1975. The approved scheme was to collect the wastes
discharged to the Waitara River and pump them out to sea, after commi-
nution. The flow of waste was estimated to be 70 percent industrial and 30
percent domestic, and the subsidy was towards the domestic element only.
On an organic pollution basis, the Ministry of Works and Development
reported to the Department of Health that industry was equivalent to a
population of 200,000 whilst the Borough had then a population of 5,460
and a design population of 8,000.

Borthwicks reported to us that none of its other works have joined with
a local authority in building a municipal project such as the Waitara outfall
pipe. Borthwicks’ contribution is 72.8% (in excess of $1.8 million) to the
outfall costs. Its wastes, after receiving primary treatment, continue to be
discharged through the ocean outfall and the company contributes 72.8%
to ongoing running costs. It was put to us that this commitment together
with the company’s time payments to clear its portion of the capital cost
must be seen in the context of the difficult trading conditions facing West
Coast North Island Freezing Works and the high re-development cost
thrust upon them by the American Meat Market and the EEC Hygiene
Regulations.

The company does not have a separate water right. The water right was
applied for and is held by the Borough. Similarly, while the company
shared the capital and maintenance costs for the outfall it has had no role
in its physical construction or maintenance.

There were delays in the commissioning and construction of the works
and it was not until 1978 that a pipeline was fully operational. Initially
there were delays due to exchanges between the Borough’s consultants
and the Ministry of Works and Development concerning the materials and
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methods of installing the outfall pipe, the Ministry being required to be
satisfied on the adequacy of the marine outfall before construction com-
menced. Then, extensive damage occurred at sea during the launching of
the pipe in 1977 and repairs were needed. In July 1977 an additional
subsidy of $207,226 was approved by the Department of Health and in
1978 the works were completed.

By 1979 it was clear that the pipe leaked and that the diffuser on the end
of it did not work well. A further application for additional subsidy made
by the Waitara Borough in November 1979 has not been recommended for
approval to the Ministers of Health and Finance because the Department
of Health “cannot assure the Ministers that the outfall can operate as
intended.”

That is where the matter lies at present. Gross pollution of the river with
wastes has been removed ‘but a satisfactory conclusion of the intended
scheme has not as yet been achieved by the Waitara Borough Council, and
gross pollution of the river mouth area and the surrounding coastal reefs
exists.

Although other industries discharge their effluent through the Waitara
outfall, we were advised that some 70% to 80% of the waste discharge is
meatworks waste. We were advised that the Borthwicks quantity of efflu-
ent is equal to a population of 40,000.

In addition to the problems arising from breakages in the outfall pipe-
line and the consequential leak of effluent close to the shore, concern was
expressed by many that the Waitara outfall was overloaded and could not
cope with the quantity of effluent that passed to it. We were advised that
that was one factor that encouraged the Crown to opt for an independent
outfall for the “Syngas” project at Motunui. One witness considered that
the Waitara outfall is designed to produce 450 cubic metres per hour but
that Borthwicks alone produced three times that figure, or 1350 cubic
metres per hour.

Complaints were directed also to the low level of effluent treatment
prior to discharge. The effluent in fact passes only through a comminuter,
which, to use Aila Taylor’s words, means that “it is minced up and then
discharged.”

Borthwicks has however effected some improvements within its own
works. Sheep pellets that formerly passed through the bar screen and were
not broken down in the comminuter are now, at least for the greater part,
separately removed and buried. A bar screen for the removal of larger
solids has been supplemented by an aquaguard screen which removes
wool particles from fellmongery waste and a contrasher screen currently
planned for installation in March 1983 will enable greater solids removal.

Despite these improvements, it is raw effluent that is discharged to the
ocean. There are no secondary or tertiary treatment processes the pre-
sumption apparently being that this is not necessary for a sea outfall. We
were advised for example that other freezing works, not discharging to the
ocean, used at least trickle filters.

There are no programmes for the conversion of waste to fertiliser.

The Waitara outfall is also badly located. It is adjacent to the Waitara
River, the Waitara township, and runs between two major reefs.

We received unrefuted evidence of extensive pollution in this area. We
were given photographic evidence of ocean “plumes” or “’boils” indicating
the rapid discharge of waste from fractures along the length of the outfall
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pipe, and evidence of how the predominating north-westerly winds, high
wave action and on shore currents had the effect of returning the effluent
along the shallow coastal shelf to the shellfish beds and to the shore.

Despite comminution, evidence was given of the deposit of solids and
fat on the beach. A tallow spillage of 24.4.81 was due to a human error
during loadout when the stopcocks on a railway tanker were left open as
the tallow was loaded in, allowing the tallow to drain into the river
through the stormwater drainage system. There was evidence however of
the deposit of fat and other solids on the beach on other occasions, one
witness claiming that he had observed such deposits at least three times a
month. Reference was made to the murky bronze colouring of the water
(although this is no doubt contributed to by the Waitara River) and to
sludge on the water’s edge.

The evidence is that the pollution of the area is in excess of that permit-
ted by the water right. We received expert evidence on the extent of
pollution as established by coliform counts, but the position was graphi-
cally illustrated for us by evidence of bathers contracting boils and other
skin diseases after swimming in the area, of divers emerging from the
water with toilet paper and other wastes on their bodies, and of the closing
of the surf riding club.

Needless to say, the evidence is also that shellfish are now rarely, if ever,
taken from the reefs at the mouth of the Waitara River. The elders referred
to “sick mussels” on the reefs. On the Orapa reef, once “reserved” to
service the Manukorihi marae, the mussel shells are said to be fragile,
disintegrating underfoot and even crumbling in the hand. It was con-
sidered that the badly affected reefs, Orapa and Te Puna “receive pollu-
tion nearly every day.”

It must be accepted that prior to the outfall becoming operative in
1978-79, there was some pollution at the mouth of the river, and in the
lower parts of the river itself. One witness claimed that the pollution of the
reefs was not apparent until after 1978 but others stated that they were
deterred from taking shellfish from the adjoining reefs prior to 1978
because of the pollution of the shellfish beds.

It seems to have been well established that subsequent to the outfall
being brought into operation the reefs became further polluted. There is a
fear that the continued discharge of effluent from the Borough and
Borthwicks will extend to pollute further reefs, and deny a source of
seafood not only to the Maori people but to the rest of the population.

The Waitara Borough water right for the discharge of effluent expires in
December 1983. We understand that an application for the renewal of that
right is to be heard in about April-May 1983.

7.2 “Petralgas” and the Methanol Plant

In July 1980 Petralgas Chemicals (NZ) Limited (hereinafter called Petral-
gas) applied for a water right to discharge treated sewage and industrial
waste into the Waitara River from its proposed methanol plant for the
Waitara Valley situated near to the Waitara Borough. During the course of
the hearing before the Planning Tribunal (the matter being under the
National Development Act), and following submissions from the Depart-
ment of Agriculture and Fisheries and a report from the Taranaki Catch-
ment Commission, (and it seems, opposition from a number of other
sources as well,) the Planning Tribunal indicated its disfavour of a river
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discharge. It followed that the Company sought and secured an arrange-
ment with the Waitara Borough Council for the discharge of its effluent
through the Borough’s system under the Borough’s existing water right
and then withdrew its application to discharge to the Waitara River. The
Planning Tribunal noted this fact in its report and commented: “In the
light of the evidence that withdrawal was in our opinion properly made.”

The consequences are both that the treated sewage and industrial waste
from the Methanol plant are now added to the matters discharged through
the Waitara outfall, and, that the marine discharge of industrial wastes
from this major project has not, at this stage, been the subject of review
and determination by a Regional Water Board or the Planning Tribunal.
This was a matter of much comment to us and it is undoubtedly the cause
of considerable concern to the local people that they were unable to
comment on the alternative proposal for the oceanic discharge of the
Methanol plant’s industrial waste. The change in the proceeding highlights
the constraints facing the Planning Tribunal. It must consider the specific
proposals as they are laid before it, and has no authority to conduct a
global review of other options.

We have some difficulties in assessing the extent of any pollution that
may be occasioned by the Methanol Plant discharge through what is
clearly a defective ocean pipeline. Evidence was adduced as to the possible
long term sub-lethal effects on marine organisms of the toxic wastes from
large industries and especially, as here, where chromates are used, for
example, as rust inhibitors in cooling towers. It was submitted that the
accumulation of chromium and other heavy metals in the marine environ-
ment is likely to be harmful to the biota and eventually to man. Evidence
was produced of corrosion inhibitors which are not toxic to marine life and
it was urged that these alternatives should be used.

Petralgas of course pays a trade wastes charge fixed by reference to the
flow contributed by it as a proportion of the total. The terms of the
agreement with the Borough entitle Petralgas to discharge trade wastes
into the Borough system for a term of 25 years.

The water right for the Waitara outfall expires in December 1983 and
the Borough has applied to the Regional Water Board for a new water
right. We were advised that although Petralgas hopes to use alternatives to
chromates in its plant, it is not yet able to give an assurance that that can
be done, and as a “fallback position” it will seek to include the right to
discharge chromates in any new water right that may be given.

The Government is a financial supporter of the Methanol project.
Through the Secretary for Energy the Government is represented on the
Board of Directors of Petralgas Chemicals Limited and through the Minis-
try of Energy and the Ministry of Works and Development the Govern-
ment is undertaking the provision of the infrastructures associated with
the works, including effluent disposal.

7.3 “Syngas” and the Synthetic Fuels Plant

In February 1981 New Zealand Synthetic Fuels Corporation (hereinafter
called Syngas) applied for a water right to discharge sewage and industrial
waste into the sea through an independent outfall adjacent to its synthetic
fuels plant at Motunui, a short distance north of the Waitara Borough. This
hearing also was before the Planning Tribunal under the National Deve-
lopment Act.

25



The application was opposed by the claimant who was disturbed that
the proposal would endanger the Motunui reef a kilometre or so north of
the mouth of the Waitara River.

After a full consideration the Planning Tribunal recommended to the
Minister that the water right sought be granted upon certain terms and
conditions and a grant was made subject to those terms and conditions, in
the National Development (New Zealand Synthetic Fuels Corporation
Limited) Order 1982 (SR 1982/37).

It would not be proper for us to comment upon an order having its
genesis in a decision of the Planning Tribunal but it is probably not
unreasonable to record here the view of several witnesses that the Tribu-
nal’s approach was “cautious” and to note that its decision was made after
hearing the local Maori people and following a review of the Te Atiawa
interest in the reefs. It commented—

“The general Motunui reef system to which we are referring is
unusual on the west coast because it is the only system of any
consequence facing north. These areas contain an abundance of sea
life which is an important food source for both the Maori and the
European races. The Te Atiawa Tribe and its hapus have historic
associations with the coast line in this area and depend upon the sea
resources to provide them with the diet to which they have been
accustomed for many centuries. Each hapu has its own particular
reef or area and tribal custom discourages members of the one hapu
from gathering food from the reef of another hapu. Thus the con-
tamination of one reef would deprive the hapu which customarily
was entitled to the sea food from that reef. Although the law does
not prevent the gathering of sea food from anywhere along the
coast, the evidence indicated that Maori custom, which is very
strong amongst the members of the Te Atiawa Tribe, would act as
an effective social prohibition.”

““The Maori people treat the reefs with the greatest of respect in so
far as cleanliness is concerned: there are stringent tribal rules con-
cerning the personal hygiene of the sea food gatherers which are
incompatible with any discharge of sewage effluent into the ocean,
no matter how well such effluent is treated. However, the Water and
Soil Conservation Act 1967 does not absolutely prohibit the dis-
charge of effluent into the sea but, in respect of classified waters, sets
a series of criteria and, in respect of unclassified waters, has some
general guidelines. Although the waters off Motunui are not classi-
fied all parties appear to have accepted that the SA classification
would be a minimum, this classification pertaining to areas where
shellfish may be gathered for human consumption.”

“All the reefs in the area of the proposed outfall share the plentiful
supply of edible sea life we have referred to previously. The follow-
ing is a list of the major reef inhabitants; all are edible although
some species do not suit the European palate:

Paua; Kina; Mussels; Limpets; Cooks Turban; Yellow Foot Paua;
Papu; Octopus; Chiton; Crabs; Starfish; Anemone; Sea Lettuce.”

“We have recorded the extensive use made of these reefs for two
reasons:

(a) To show that the danger of contamination does not relate to an
area where occasional harvesting of shellfish may occur, but to
an area where harvesting is a continuous process; and
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(b) To highlight the importance of the area should contamination
result in sub-lethal effects on marine life, with particular refe-
rence to reproductive ability.

We are dealing with a valuable resource which, in the absence of
disaster, is perpetually renewable. Nothing artificial should there-
fore be discharged into that system if the possibility exists of long-
term damage which may not be detectable until too late.”

It was further submitted to us that the scientific “uncertainties” as to
potential risks to seafood led to recommendations endorsing the
“extremely strict” standards and conditions proposed by the Taranaki
Catchment Commission. The view that these standards and conditions
were perhaps the most “stringent” to have been applied, at least in this
country, was not challenged.

It is to be noted

(1) that in recommending a marine outfall some 900 metres from the
shoreline the Tribunal added a further 300 metres to the outfall as
originally proposed to place the discharge well outside any possible
near shore circulation zone;

(2) the terms of the work’s right is 10 years and it therefore expires in
March 1992 when application must be made for its renewal. In
practical terms this authorises discharge for a period of some 5 years
of the plant’s operation. The term of the grant sought was 27 years;

(3) the water quality standard and conditions imposed appear to be
considerably stricter than applicable national standards for seawater
from which shellfish may be regularly taken (i.e., waters to which an
‘SA’ classification would be applicable under the Water and Soils
Conservation Act 1967);

(4) Syngas originally proposed the use of chromium based compounds
as corrosion inhibitors in the plant. In response to concerns
expressed by local Maori and environmental groups that such com-
pounds posed unacceptable risks to the environment, a decision to
use zinc compounds was made and was publicly notified.

Although research is still continuing in this area it was submitted to us,
principally by the Commission for the Environment, that zinc and other
heavy metal compounds may also have deleterious effects and that recent
pollution control laws overseas and locally discourage the use of such
chemicals. We were advised that a range of phosphorate based cooling
tower chemicals are now available and that these may be more environ-
mentally acceptable. Syngas submitted to us that these have yet to be fully
tested in a plant of the size and complexity of the Synthetic Petrol Plant.
Syngas is investigating replacement of zinc based compounds with
phosphorate based chemicals that do not contain heavy metals such as
zinc.

It was stated to us—

“It must be emphasised (that Syngas) is not undertaking to replace
the zinc compounds at this stage. It remains firmly of the view that
the low concentrations of zinc and biocide which will enter the sea
as a result of this discharge pose no threat to the maintenance of
healthy populations of seafood along the Motunui coast. If this does
not prove to be the case the Catchment Commission has powers to
order the Corporation to modify or cease the discharge. Further, the
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right must be reviewed after five years of operation. However pro-
viding the Corporation is satisfied that non-heavy metal treatment
chemicals can provide an efficient, reliable and totally effective treat-
ment then discussions will be held with the Taranaki Catchment
Commission with a view to seeking any necessary changes to the
water right.”

Syngas also stated to us—

“One component of the treated effluent to be discharged by (Syn-
gas) is sewage. During the construction phase of the plant sewage is
treated on site and disposed of to the Waitara Borough system. For
the operating phase of the plant, when some 230 employees will be
present, the current plan is to provide in-plant treatment followed
by disposal through the Corporation’s outfall. In the course of the
Planning Tribunal hearings last year, and again at this hearing, it
has been made clear that the discharge of human sewage, no matter
how well treated, is of particular concern to the Maori community.
Subject to discussions with the Waitara Borough and the Catchment
Commission, (Syngas) is willing to convey the small volume of
treated sewage arising from plant operation (approximately 0.5
litres /sec) to the Borough system.”

The legality of the Tribunal’s decision in extending the outfall was
subsequently challenged by the claimant (Aila Taylor) representing the
Ngatirahiri hapu and others in review proceedings before the Court of
Appeal. The Court concluded that the Tribunal had not acted unlawfully
in ordering the outfall extension and that the allegations concerning the
absence of a “fair hearing” on this point were not sustainable.

Before us the Te Atiawa claimants reiterated their concerns. The ques-
tion that Aila Taylor had consistently posed to expert witnesses before the
Planning Tribunal was whether they could guarantee that there would be
no pollution of the reefs. It appears that before that Tribunal, as before us,
that guarantee could not be given. (It may not have been only coincidence
that in seeking a “guarantee” Aila Taylor chose to employ a word that is
also employed in the Treaty of Waitangi.)

The local hapu are by no means convinced that even the stringent
conditions attaching to the Motunui water right will not result in a
measure of pollution. Nor are we. Evidence adduced by the Commission
for the Environment through Professor M. W. Loutit suggests that much
further study is needed on the marine discharge of chemical wastes, and
although this evidence did not pass unchallenged, it appears to us that
further research is necessary to remove present uncertainties.

Additionally the Maori people hold strongly to the view that serious
consequences will result from the physical destruction of parts of a reef. To
them every stone must be left unturned, and if that is not done, the mobile
marine inhabitants of the reefs will move away.

In our view it is not entirely relevant to consider whether the Te Atiawa
contention is corroborated by scientific evidence. Indeed we question the
extent to which scientific evidence should be preferred. The Maori lore on
the conservation and preservation of natural resources, as inherited by
word of mouth, represents the collective wisdom of generations of people
whose existence depended upon their perception and observation of
nature. We do not consider that the weight given to scientific evidence
should be such as to denigrate the worth of customary lore, or to inhibit
Maori people from relying upon it. In the final analysis it is the test of

28



experience (and the generations of the future) that will determine the
worth of scientific postulates.

The local hapu consider further that they will suffer a cultural pollution
of the reefs with the discharge of human and other waste in proximity to
them. This would be substantially but nonetheless only partly alleviated
by the proposal to re-route the sewage effluent to the Waitara Borough
outfall.

There remains the prospect of pollution from accidental spillages at the
plant, which is situated on the coast, and from breakages in the pipeline.
There was evidence that accidental spillages have occurred from major
industries in the region in the recent past including the 1981 tallow spill-
age at Borthwicks and in 1982 the spillage at the Ammonia Urea plant to
the south at Kapuni, and the intentional discharge of ammonia waste at
Manaia. We note that since our hearings there has been a seepage of
chemical waste from a pit to the foreshore at New Plymouth.

As will be seen later in this report, a specific proposal was presented to
us for the redirection of the Syngas effluent to the Waitara Borough outfall.
Counsel for Syngas stated to us “Until (Syngas) is presented with an
operationally and technically viable proposal for disposal of plant effluent
through an alternative system it is not in a position to seek any delay by
the Crown in the planning and construction of a separate outfall. At this
stage any delay on the basis of possibilities or suppositions which may, or
may not, be realised sometime in the future would involve totally unac-
ceptable uncertainties in relation to plant operation.”

As with the Methanol plant the Government is a participant as a finan-
cial supporter in the synthetic gasoline venture. The Secretary for Energy
is the Government’s representative as a director on the New Zealand
Synthetic Fuels Corporation and through the Ministry of Energy, the
Ministry of Works and Development is undertaking the provision of the
infra-structure works associated with the development, including effluent
disposal. In terms of its agreement with Syngas, the Crown will need to
have a fully operational effluent disposal system in situ in 1984.

7.4 Other sources of pollution

We were advised that from Urenui to New Plymouth there are some 16
discharges to the ocean. Many are natural rivers and streams such as the
Urenui, Onaero, Waiongona, Waiwhakaiho, Hiroto and Te Henui but
these serve substantial farm catchment areas and towns. Although several
controls have been instituted on the discharge of farm effluent and farmers
are now required to install settling ponds, it is inevitable that the rivers are
affected from animal excreta and carcasses, fertiliser and chemical sprays
and the like, as well as from some town residential and industrial wastes.

Other sources of pollution include the Urenui Domain and Motor Camp
(with seepage from septic tanks), the Bell Block Brixton Dairy Factory and
Bell Block oxidation ponds (both discharging onto the beach), the Clifton-
Moa dairy factory, Port Taranaki and the New Plymouth Power Station. In
New Plymouth the Elliott Street outfall discharging untreated wastes is to
be closed down. It should be noted that after obtaining a water right in
1979 for the discharge of comminuted sewage 1600 metres offshore from
the Waiwakaiho River mouth to replace the Elliott Street outfall, and
following pressure from the public, the New Plymouth City Council sub-
sequently applied for and obtained a new water right. The new water right
is to enable it to discharge into deep sea about 400 m from the high tide
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water mark, but only after treatment in a carousel system. The construc-
tion of a substantial carousel plant is now under way.

It is to be noted that the proposal to change from a long marine outfall
with comminution, to a short outfall with secondary treatment, drew no
objections from the public. The Te Atiawa people were involved in the
1979 hearings.

7.5 Summation

There can be no doubt that there is extensive pollution of the reefs in the
area, and in particular around the Elliott Street outfall, the Waiongona
reef, Airedale reef and Epiha reef. The evidence suggests that from strong
northerly and westerly winds there is a drift of pollution along the coast in
the northern and easterly directions, and there is evidence that the reefs
and beaches at Motunui and further north to Onaero have suffered from
pollutants emanating from Waitara.

The evidence is that the pollution comes from a combination of the
various man-made outfalls along the coast and the various natural rivers
and streams running into the coastal waters, and in particular the Waitara
River. It is difficult to assess which source produces the greater contamina-
tion of the filter feeding shellfish. On the one hand the pollution as
assessed by coliform counts is particularly marked just after heavy rainfall
along the coastal region. On the other hand the more visible and, to most
witnesses, the most offensive pollution results from the discharge of sew-
age and industrial waste.

The problem is clearly compounded by the damaged state of the
Waitara Borough outfall, the very basic treatment of that effluent in a
comminuter, the apparent overloading of the outfall, and the action of
onshore winds and currents in returning solids and other effluent to the
shore without adequate dilution or dispersai.

It is clear that the greater part of the reefs of the hapu involved in this
claim have been so affected as to be no longer usable as a source of
kaimoana, and that all the reefs of one hapu have been spoilt. Their
attention now focuses on the Ngati Rahiri reef at Motunui, which is still
used, and which must replace the extensive food supplies that the others
once provided. As one witness stated “We are now having to poach into
the Ngati Rahiri reefs”.
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8. MAORI FISHING GROUNDS—THE
EXTENT OF LEGISLATIVE RECOGNITION
AND PROTECTION

8.1 Early provisions in Fisheries legislation

It is not true to say that prior to the 1970’s the legislature had never
acknowledged that certain fishing rights might accrue to Maori people by
virtue of the Treaty of Waitangi. Section 8 of the Fish Protection Act 1877
provided—

“Nothing in this Act contained, shall be deemed to repeal, alter, or
affect any of the provisions of the Treaty of Waitangi, or to take
away, annul, or abridge any of the rights of the aboriginal natives to
any fishery secured to them thereunder.”

The significance of that provision has now been lost. It is continued only
in substantially modified form in Section 77 (2) of the Fisheries Act 1908
which merely provides

“Nothing in this Part of this Act shall affect any existing Maori
fishing rights.”

We referred to S77 (2) at 4.8 and noted that it afforded no advantage to
the Te Atiawa people.

The present position appears to be that “existing Maori fishing rights”
are only those rights that can be enforced because they are specifically
provided for in special statutory provisions or have been reserved under
earlier legislation. The view that customary fishing rights have been extin-
guished does not appear to have been seriously challenged in any decision
of the Courts, since it was affirmed in Waipapakura v. Hempton (194) 33
NZLR 1065.

We noted at 4.7 that other provisions in the Fisheries Act for the recog-
nition, reservation and control of Maori fishing grounds were repealed in
1962.

8.2 Maori Affairs Act

At 4.7 also we referred to Section 439 of the Maori Affairs Act 1953
which enables Maori Reservation to be proposed by the Maori Land Court
for the purpose, amongst other things, of reserving “fishing grounds.” We
pointed out that that provision is of very limited application.

Generally it applies only to Maori Land and it was determined in In re
the Ninety Mile Beach (1963) NZLR 461 that areas of foreshore and seabed
are not Maori Customary land but are vested in the Crown. S. 150 of the
Harbours Act 1950 and S7 of the Territorial Sea and Exclusive Economic
Zone Act 1977 put the title issue beyond all doubt.

8.3 Fisheries Act

At 4.8 we referred to the Fisheries Act 1908 which regulates the control
and harvesting of seafood. It has no provisions to recognise Maori fishing
grounds but regulations made pursuant thereto give to Maori people a
right to apply for special licences for tangi and hui.
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8.4 Health Act

At 5.4 we noted that the Health Act 1956 makes no special provisions
for the protection of Maori fishing grounds or customary practices in its
concern to promote and protect general public health and sanitary condi-
tions and in its consideration of loans for the provision of sewage and
water works.

8.5 Marine Reserves and Marine Farming Acts

The Marine Reserves Act 1971 provides for coastal areas to be reserved
and maintained in a natural state, with limitations on commercial and
non-commercial fishing. The Marine Farming Act 1971 enables leases and
licences to be issued for the commercial sea farming of particular parts of
the coastal waters and the seabed and an amendment to the Fisheries Act
in 1977 permits areas to be designated as controlled fisheries to limit the
number of fishing vessels that may use the area and to permit of non-
commercial fishing only in accordance with strict management regimes.
These provisions are not directed to the protection, management or control
of Maori fishing grounds but they provide a precedent for the delineation
of specific coastal areas for specific purposes and with specific restrictions
on public uses. Conversely it is to be noted that there are no exemptions to
exclude Maori fishing grounds in the application of the provisions referred
to.

8.6 Water and Soil Conservation Act

The Water and Soil Conservation Act 1967 is an Act to promote a
national policy in respect of natural water and to provide for its conserva-
tion, allocation, use and quality. Although its concern is also with Fisheries
and Wildlife habitats, as we noted at 5.2 and 5.3, there are no special
provisions for Maori fishing grounds and the Maori interest is merely an
aspect of the general public interest.

It is consistent with that view that in Minhinnick v. The Auckland
Regional Water Board and Waikato Valley Authority (16 December 1981) the
Planning Tribunal determined that under the Water and Soil Conservation
Act 1967 the Tribunal could not take account of those concerns of the
Maori people in relation to water that were merely cultural, spiritual or
metaphysical.

We note too that while Regional Water Boards must (amongst many
other things) “have regard to recreational needs and the safeguarding of
... fisheries and wildlife habitats”” (520 Water and Soil Conservation Act
1967) they must also consider the multiple use of the natural water
resource and then in the context that in terms of S21 (3) of the empower-
ing Act and as noted by the Planning Tribunal (Henderson v. Water Alloca-
tion Council (1970) 3 NZTCPA 327,328) the disposal of waste is one of the
functions of natural water. In its provisions for the grant of water rights
the Act does not clearly spell out the broad principles to be applied in the
fine balancing act that Regional Water Boards must perform or the extent
to which any special interests should be protected.

What the Act instead provides for is the classification of regional waters
to provide a broad blueprint against which the Regional Water Boards are
required to discharge their responsibilities in granting water rights. It is this
provision which provides the essential planning and control mechanisms
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against which Regional Water Boards (and the Planning Tribunal) are able
to measure individual applications. It provides the minimum standards of
quality at which classified areas of natural water shall be maintained.

The classification of natural waters falls within the purview of the Water
Resources Council. It was submitted to us that the Council should be
urged to classify the water surrounding the Taranaki reefs to a minimum
standard of SA, which, in accordance with the Fifth Schedule to the Act
would hopefully ensure that there would be . . . no destruction of natural
acquatic life by reason of a concentration of toxic substances ... " It was
pointed out that the Taranaki Catchment Commission had already carried
out a considerable amount of the necessary investigatory work.

The SA classification of waters could be used to provide a measure of
recognition for the de facto existence of Maori fishing grounds, and a
measure of protection for them. It would also seem to be a natural corrol-
lary to any official recognition of particular Maori fishing grounds, but, as
the law stands, no official recognition is given, and the de facto existence
of Maori fishing grounds is only one of the factors that the Water
Resources Council would need to consider in any proposal for the classifi-
cation of local waters.

It is also of considerable concern to us that the classification system, the
application of which appears to us to be essential if the provisions of the
Water and Soil Conservation Act are to be applied in accordance with the
sound planning principles envisaged by the Act, is in fact rarely applied.
We were advised that the system whereby the Water Resources Council
classifies water has been “fraught with difficulties and at the moment is
seldom used”” and that it is not the current policy of the Water Resources
Council to invoke the powers of classification that it has.

The difficulties faced by the Planning Tribunal through the lack of
classification was noted by the Tribunal in Pikarere Farm Ltd v. Porirua City
Council (1979) 6 NZTPA 545, 573. We consider that the lack of a classifica-
tion system that also adequately recognises Maori fishing grounds, or, the
failure of the legislature to provide a more workable alternative that would
achieve the same end, has and will continue to disadvantage the Maori
hapu of Waitara in the consideration of individual water discharge appli-
cations in proximity to the reefs.

8.7 Town and Country Planning Act

At 5.6 we referred to the Town and Country Planning Act 1977. We
noted that while the relationship of the Maori people and their culture and
traditions with their ancestral land must be recognised and provided for in
district and regional plans, that provision is accorded no priority over other
and possibly competing “‘public interest”” provisions, and it was doubtful
that the provision could be interpreted as encompassing the Maori interest
in the sea for the purposes of regional and maritime planning. We noted
also that while the preservation or conservation of stretches of coastline of
scientific, fisheries or wildlife importance was to be considered in maritime
planning, there were no particular provisions for Maori fishing grounds
and in planning for major industries and ocean outfalls, the Maori interest
could only be considered as an aspect of the general public interest.

Here again certain unfortunate lacunae appear in the application of the
prescribed planning laws governing the discharge of waste by ocean out-
falls. The appropriate planning control mechanism is provided for in Part
V of the Act relating to Maritime Planning.

33



Once an area has been constituted a Maritime Planning area s. 102A of
the Act applies pending the preparation of a scheme. This Section prevents
any work being commenced without consent if the use detracts or is likely
to detract from the amenities of the area. It is possible that a pipeline
would come within this definition. An application must be made and the
Authority must have regard to the public interest and, more importantly—

“The likely effect of the proposed use on the existing and forseeable
future amenities of the area, and on the health, safety, convenience
and economic, cultural, social and general welfare, of the people of
the area and of any region or district affected by the application.”

The Section furthermore makes those considerations subject to s. 3 of
the Act which request that regard be had to

“The conservation, protection and enhancement of the physical,
cultural and social environment, and

The preservation of the natural character of the coastal environment

.........

Again however, the evidence before us indicated that either little has
been done in the way of maritime planning or that the plans are or are
likely to be restricted to limited coastal areas. The consequence is not only
a lack of co-ordinated policy with regard to ocean outfalls but that, with-
out such planning, the Planning Tribunal is itself severely limited in its
' consideration of discharge rights. It is merely concerned with the standard
of effluent at the point of discharge. The route of the pipeline, its proximity
to sensitive marine areas and the potential for accidental discharge at a
point other than the authorised point are not relevant considerations. As
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