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In previous parts of this report, we focused on issues of
autonomy and of land administration and alienation.
Here, we turn our attention to considering the question
of a Treaty development right and, if such a right exists,
the kinds of Crown obligation that might attach to it. The
question is central to many of the claims submitted to us,
which concern the right of Maori of this region to be pro-
tected in their utilisation of their lands and resources in
the new economic opportunities that arose as a result of
colonisation.

In the Rotorua and Taupo districts of our inquiry
region, relatively significant areas of Maori land had been
retained by the early twentieth century. Much of the region
was well-endowed with natural resources, which included
indigenous forests, geothermal resources, waterways, and
natural scenic attractions. These were identified as hav-
ing significant economic development potential, even in
the late nineteenth century. During the twentieth century,
new developments, improved technology, and greater sci-
entific understanding brought new opportunities to utilise
resources and lands for economic development.

In spite of this apparently significant potential, claims
before us raise issues about the extent to which Maori of
this region were able to utilise their retained properties
and taonga in these opportunities to develop and pros-
per, as the Treaty of Waitangi envisaged. Central North
Island Maori needed to be able to participate and benefit
from development opportunities in changing modern cir-
cumstances, and control and participate in managing and
setting objectives for the development of their properties
and resources. Participation in such opportunities was
also necessary in order to develop as a people, according
to their preferences and as part of exercising their ranga-
tiratanga over themselves and their resources. Autonomy
(the theme that underpins the rest of our report) is an

I INTRODUCTION

important aspect of development issues, both in retain-
ing the necessary ability to participate in development
opportunities at a decision-making and management level,
and because development is itself necessary for people to
maintain and exercise their autonomy.

We acknowledge that, in general, development extends
to more than just economic development. The develop-
ment of individuals and communities is generally agreed
to also include cultural, social, educational, and political
development. This is increasingly recognised in domestic
and international thinking. Nevertheless, the economic
aspects of development opportunities — and the right to
participate in them - are a major focus of the claims sub-
mitted to us. Historically, it has been assumed that eco-
nomic well-being is a major factor in maintaining a degree
of independence and control over one’s destiny, and that
it provides the means for access to and control of devel-
opment. In the mid-nineteenth century (although not
exclusively at that time), it was considered a truism that
economic wealth was a major contributor to other forms
of well-being. Economic prosperity and independence
provided the means, and much of the freedom, for other
forms of cultural, political, and social well-being, includ-
ing the ability to choose how they would be expressed. This
remains an important factor in development issues today.
We will explore the extent to which the Treaty, and the cir-
cumstances in which it was signed, reflect this point.

There are four chapters in this part of the report. In
chapter 13, we consider Treaty standards generally in rela-
tion to a claimed Treaty right of development, the extent
of such a right, what - if any — Crown duties might attach
to this, and how these duties might be assessed. We follow
this, in chapters 14, 15, and 16, with a consideration of the
main development opportunities that arose in the region,
and the claims submitted to us about the ability of Central
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North Island Maori to participate in these opportunities.
In chapter 14, we consider development opportunities
in farming, before moving on to explore participation in
tourism and indigenous forestry in chapter 15, and power
generation and exotic forestry in chapter 16. We also con-
sider these opportunities in terms of the changing eco-
nomic and policy contexts of the twentieth century.

In this stage one inquiry, our intention has been to
consider Treaty development issues in a generic context.
Particular claims and cases have been used to illustrate
trends and issues where they are relevant. Our focus has
been on creating a framework that can be used to consider
Treaty development issues in the region generally and to
assist the assessment of Crown actions and policies. It
has not been possible, given this approach, to specifically
address all development opportunities and claims in the
region. The claimants have accepted this approach at this
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stage of our inquiry. We, in turn, accept that in some cases
parties may wish to pursue more detailed inquiries, either
in negotiations or as part of a later stage of this inquiry.

Many of the claims before us concern a number of over-
lapping issues that are also considered in other parts of
this report. These include issues of land and resource loss
and inadequate forms of land title, the loss of ownership or
authority over non-land resources such as waterways and
geothermal resources, and environmental impacts. Many
of these issues have their origin in the large-scale power
generation, farming, and forestry development initiatives
that were undertaken in this region. All are closely linked
with Maori participation in development opportunities.
While we acknowledge that these factors are often closely
interlinked, the focus of this part of the report is on issues
of alleged Treaty development rights.
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I CHAPTER 13

TREATY STANDARDS AND DEVELOPMENT

The issue of Treaty of Waitangi development rights has
been raised before us in this inquiry. This reflects the sig-
nificance of the issue for those iwi and hapu of the Central
North Island inquiry region that had retained significant
properties and taonga by the late nineteenth century and
wished to utilise them to take advantage of new economic
opportunities. They have raised a number of generic
issues before this Tribunal, based on a claimed develop-
ment right relating both to their own properties and to
wider economic opportunities. Both the claimants and the
Crown have referred us to previous Tribunal reports and
court findings relevant to this Treaty right of development,
which examine whether such a right exists (and, if so, to
what extent) and what, if any, obligations are attached for
the Crown. They asked us to consider how these findings
might be applied in our inquiry region. In particular, the
Crown requested some practical delineation of any such
right for its guidance in the future. Our starting point,
therefore, is a consideration of thinking on this issue
to date, before we move on to consider how it might be
applied to our region.

A TREATY RIGHT OF DEVELOPMENT?

The claimants’ case

The claimants submitted to us that a Treaty right of devel-
opment is now well-established by the Tribunal and the
courts. This right exists at a number of levels. At its most
basic, it is part of the property rights guaranteed to Maori

for their various properties (including their taonga). This
guarantee includes the right of Maori to develop their
properties as they choose, including the application of new
technologies and knowledge not known to them in 1840.
The properties and taonga are those specified in the Treaty
texts, as well as those which the Tribunal has subsequently
found to be taonga.

Claimants submitted that in this inquiry region, in par-
ticular, natural resources have been vital for development
purposes. The guarantee of tino rangatiratanga meant that
they were part of the properties guaranteed by the Treaty.
The well-established Crown duties of active protection of
these properties and taonga, and active protection of tino
rangatiratanga over them, also apply to the Treaty develop-
ment right inherent in them. In this instance, active pro-
tection of tino rangatiratanga involves the Crown’s facilita-
tion of Maori control over development according to their
preferences and custom.

Claimants submitted that the Treaty development right
entails more than simply a right to develop their prop-
erties. They based this submission on the principles of
partnership, active protection, and reciprocity, and on
the expectation that Maori should be able to participate
in new opportunities and share in their benefits. In the
claimants’ view, this extends to resources and modern eco-
nomic enterprises not known or necessarily foreseen in
1840. Further, the Treaty right of development involves a
more general right of development as a people, including
social, cultural, political, and economic development. As
with the development of properties and taonga, the Treaty
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guarantees Maori autonomy - the right to develop as they
choose - and tino rangatiratanga over these other kinds of
development.

Claimants agreed that it is not easy to assess how the
Crown fulfilled its obligations to protect a Treaty right of
development in the varying circumstances of the nine-
teenth and twentieth centuries. Any such assessment
requires a balancing of interests and a consideration of
what was reasonable at the time. However, the property
rights guaranteed by the Treaty, including the develop-
ment right inherent in them, cannot be balanced out of
existence. The Treaty right of development and the Treaty’s
guarantee of tino rangatiratanga must also give iwi and
hapu the right to control and participate in the develop-
ment of their properties and taonga, and of themselves as
a people.

The Crown’s case

The Crown accepts that a Treaty right of development for
properties and taonga is guaranteed in the Treaty and that
this includes a right to utilise them using new technolo-
gies and knowledge. However, this right is no more than
the general right available to any property owner, and it
does not impose a positive obligation on the Crown. The
Crown submitted that the Treaty right of development is
often expressed in broad and aspirational ways and that
it requires more practical guidance as to the extent of the
right so it can carry out its Treaty obligations. The Crown
proposed that we follow the view of the Court of Appeal
in Te Runanganui o Te Ika Whenua Inc v Attorney-General
in this respect, and the minority opinion in the Waitangi
Tribunal's Radio Spectrum Final Report. In the Crown’s
view, these decisions show that any Treaty development
right is limited to aboriginal or customary rights and
usages as they existed or could be reasonably foreseen
when the Treaty was signed in 1840, and to the applica-
tion of new technologies and knowledge to those rights
and usages.
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The Crown also submitted that the Treaty right of devel-
opment must be balanced with other Treaty rights and with
the rights and interests of all New Zealanders. In doing
so, a ‘minimal infringement’ of Maori rights and interests
(including a development right) is not always reasonable
in the circumstances. The Crown agreed that the Treaty
requires Maori interests to be given significant weight and
protection, but it also asked us to fairly articulate a process
of balancing interests that it could use to meet its obliga-
tions to Maori and to other citizens.

Key question

The claimants and the Crown agree that there is a Maori
Treaty development right. However, parties before us raised
the question of how this right might be best expressed or
delineated for practical application in our inquiry region.
Given the importance of the development issues submit-
ted to us, we have identified the following question for
consideration:

WHAT IS THE EXTENT OF THE TREATY RIGHT OF DEVELOPMENT
AND WHAT CROWN DUTY, IF ANY, ATTACHES TO THIS?

In addressing this question, we will first outline the
claimant and Crown submissions in more detail, and then
present our analysis under the following topics:

a. the right of Maori to develop their properties and
taonga, and the principle of mutual benefit from
settlement;

b. the nature and extent of the right to develop proper-
ties and taonga;

c. the interface between kawanatanga and tino ranga-
tiratanga in respect of development;

d. the Treaty right of development in the changing cir-
cumstances of the mid-to-late twentieth century; and

e. applying the Treaty right of development in current
circumstances.
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DELINEATING A TREATY RIGHT OF DEVELOPMENT

KEY QUESTION: WHAT IS THE EXTENT OF THE TREATY RIGHT OF
DEVELOPMENT AND WHAT CROWN DUTY, IF ANY, ATTACHES TO
THIS?

The claimants’ case

Claimants submitted to us that a Maori right to develop-
ment is a well-accepted concept, recognised within the
jurisprudence of the New Zealand courts. Internationally,
human rights law accepts that there is an inalienable right
of all human beings and peoples to participate in and enjoy
economic, social, cultural, and political development.’

Claimants further submitted that the Maori Treaty right
of development is now long established through both the
Tribunal and the courts.” They submitted that this Treaty
right is fundamentally based on guarantees to Maori of
their properties and taonga, and of their tino rangatira-
tanga over these. The Treaty guarantee of full rights in
properties and taonga includes a right to develop and profit
from them.’ Claimants submitted that this Treaty develop-
ment right extends not only to land, but to all resources
or taonga that Maori have not willingly and deliberately
alienated. This is particularly important in the Central
North Island, where non-land resources have always held
considerable value for possible development purposes.
They include rivers and waterways (and the water resource
within them), the geothermal resource, and indigenous
forests. The proprietary rights in these resources include
the rights to develop them and to exercise rangatiratanga
over that development.*

In the claimants’ submission, it is also well established
that the Treaty right of development is not frozen in time
at 1840. It includes the right to use new technologies, or
to use taonga in new and unforeseen ways.” The right of
development, therefore, is not limited to customary rights
and usages as exercised at 1840. In that respect, the claim-
ants submitted that it is selective to rely on the Court of

TREATY STANDARDS AND DEVELOPMENT

Appeal’s findings in Te Runanganui o Te Ika Whenua Inc
v Attorney-General without considering them in their full
context and in light of the subsequent position and find-
ings of the Te Ika Whenua Rivers Tribunal.’ The claimants
reject any attempts to limit what a Treaty development
right means, and they reject any categorisation of this right
as aspirational only.’

The claimants also submitted that the well-established
duty of active Crown protection of lands and resources
extends to the active protection of the right to develop
them. Further, the Crown’s duty to actively protect Maori
in the retention of sufficient land and resources is closely
linked to a right of development in two ways: first, because
without that sufficiency there is nothing to develop, and
secondly, as the Ngai Tahu Tribunal and others have found,
because the Crown was required under the Treaty to ensure
that Maori retained a sufficient base not just to survive
but to prosper in the new settler economy. The claimants
argued that economic development was the necessary pre-
requisite for fulfilling Lord Normanby’s 1839 instructions
to the first Governor, William Hobson, and also the Treaty
principle of mutual benefit.® Maori were thus entitled to
retain sufficient land and resources to prosper and develop
as a people.

The claimants submitted that the Crown’s duty of active
protection extends to positive assistance to Maori in
some circumstances.” This duty of positive assistance may
require some consideration and priority to be given to
Maori so that they can participate in development oppor-
tunities. One example is a grant of a temporary monopoly
in an important industry for Maori, such as tourism, as
was found appropriate by the Court of Appeal in Ngai Tahu
Maori Trust Board v Director-General of Conservation.

The claimants also submitted that there is a strong link
between development and Maori autonomy. In guarantee-
ing tino rangatiratanga, the Treaty also necessarily conveys
a right of development, for without that development no
true autonomy as provided for by the Treaty can exist.
Autonomy has been recognised by the Taranaki Tribunal
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as pivotal to the Treaty and the concept of partnership
inherent in it."

Claimants submitted that the general right Maori have of
development as a people has been recognised in a number
of recent Tribunal reports. These include the Mohaka ki
Ahuriri Report, which recognised that Maori had a general
right to participate fully in the developing colonial soci-
ety and economy.” Claimants also referred us to the three
levels of a Treaty right of development that were put to the
Radio Spectrum inquiry and which that Tribunal accepted
in its majority final report. These were:

» the right to develop resources to which Maori had cus-
tomary uses prior to the Treaty (development of the
resource);

» the right under the partnership principle to the develop-
ment of resources not known in 1840 (development of
the Treaty); and

» the right of Maori to develop their culture, language, and
social and economic status using whatever means are

available (development of Maori as a people).”

The claimants also referred us to the majority finding in
the Radio Spectrum Final Report that:

Maori expected and were entitled to develop their prop-
erties and themselves and to have a fair and equitable share
in Crown-created property rights, including those made avail-
able by scientific and technical developments .. ."

The claimants submitted that their right of develop-
ment as a people is further informed by trends in interna-
tional thinking and law. We were referred to article 1 of the
United Nations Declaration on the Right to Development,
adopted by the General Assembly in 1986 and supported by
New Zealand, which refers to the inalienable human right
of every person and all peoples to participate in, contribute
to, and enjoy economic, social, cultural, and political devel-
opment. Similarly, the draft United Nations Declaration
on the Rights of Indigenous Peoples includes a statement
that the right of self-determination includes a right to
develop resources, and also a right of compensation where
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indigenous peoples have been deprived of their means of
subsistence and development. The claimants submitted
that the established Treaty principles are not inconsistent
with this draft.”

The claimants also submitted that while the nature of
the right of development has often been stated at a general
level, that does not make it little more than an ‘aspiration.
It was fundamental to Maori expectations of the Treaty,
and to the guarantees in the Treaty, that Maori would be
able to share in and benefit from colonisation.

The claimants accept that the partnership principle does
require some balancing of interests. However, especially
where property rights are concerned, more than a simple
balancing is required. Property rights and the develop-
ment interests inherent in them need to be taken proper
account of."® The national interest, for example, does not
give the Crown an unfettered right to exercise its kawana-
tanga powers. Policies or actions that will have a major
impact on resources and properties, and on the develop-
ment rights attached to them, require consultation and
agreement.”

It was also submitted to us that in this inquiry the Crown
has focused too narrowly on issues of development of
Maori land and resources, rather than looking at the wider
issue of the development of Maori as a people according
to their preferences and needs. It was submitted that iwi
and hapu of this region have not been totally reliant on
Crown intervention and assistance in order to develop,
as the Crown assumed. In fact, from an early period, they
have utilised new knowledge and technologies to develop
in areas such as tourism. The Treaty development right
requires the Crown to facilitate such development in ways
chosen by iwi and hapu according to their preferences. This
is not the same thing as heavy-handed, paternalistic inter-
vention, where the Crown decides what is good for Maori
or assists with developing Maori properties and resources
without regard to Maori communities, their participation,
or their right to make decisions about the nature and direc-
tion in which their communities develop.”
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In terms of the Crown’s duty to actively assist with
Maori development, the claimants argued that we should
give weight to the farm development schemes of the 1930s,
which show conclusively that the Crown had accepted such
a duty by at least that time. For the late nineteenth and
early twentieth centuries, claimants relied on the evidence
of the Crowns historian, Donald Loveridge, that govern-
ments provided active assistance to settlers while refusing
to provide Maori with equivalent access to credit, training,
and assistance, even though the need to do so was clearly
articulated at the time. They also failed to help Maori over-
come barriers to development that were unique to them
and imposed by the Crown’s own title system, even though
this was also suggested at the time. These things were not
only evident with ‘hindsight, Dr Loveridge concluded. The
claimants argued that the Crown had obligations to pro-
vide Maori with equal access to the opportunities that it
actively provided for other sectors of the community, assist
Maori to overcome unfair barriers to development, and
provide such other assistance as was appropriate in partic-
ular circumstances. These were concrete ways in which the
Crown could help fulfil the Treaty promise of development
for Maori.”

The Crown’s case
The Crown submitted to us that the Tribunal has found
that the Treaty entitled Maori to develop their property
and themselves, and that this includes development made
possible by scientific and technological change. The Crown
agrees that the Treaty does not require a static notion of
the expression of Maori property rights.”® The Crown sub-
mitted, however, that while Treaty development rights are
often broadly defined, any right of development must also
co-exist with other rights and other principles of the Treaty.
As such, the notion of a right of development must be rea-
sonable and compatible with a balancing of interests.”
Crown counsel invited us to provide ‘practical guidance
to the Crown as to the way in which government should
behave in order to meet Treaty principles, arguing that

TREATY STANDARDS AND DEVELOPMENT

‘some delineation of the extent of the right [of develop-
ment] may be necessary’.” The Crown submitted to us that
in any such delineation the view of the Court of Appeal
in Te Runanganui o Te Ika Whenua Inc v Attorney-General
was correct. The president of the court, Lord Cooke, stated
that:

however liberally Maori customary title and Treaty rights may
be construed, one cannot think that they were ever conceived
as including the right to generate electricity by harnessing

water power.

The Treaty of Waitangi is to be construed as a living instru-
ment, but even so it could not sensibly be regarded today as

meant to safeguard rights to generate electricity.”

The Crown also relied on the minority opinion in the
Tribunal’s Radio Spectrum inquiry, that the right to devel-
opment was not a ‘generalised concept.. It ‘could only apply
to an existing right and did not extend to a right to develop
resources not used in a traditional manner at 1840’**

The Crown noted that some claimants have framed the
right of development as ‘something more than an affirma-
tion of the general right of Maori to develop their property
rights and express them in modern terms. Counsel sub-
mitted that this approach assumes that the right of devel-
opment carries a positive obligation on the Crown to assist
that development, and sought clarification of the basis for
characterising the right in this way.

The Crown submitted that any positive obligation to
assist Maori needs to be balanced in light of other Treaty
interests and the interests of other New Zealanders.
It should be subject to the criteria of reasonableness
identified by the Privy Council in the Broadcasting Assets
case. An assessment of such a right of development would
require a careful assessment of the State’s capacity at the
time and the economic implications of such assistance. The
Treaty does not endorse a particular economic approach
or attitude to market forces. Different economic policies
can be consistent with the Treaty, and macro-economic
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decisions are properly the realm of ministers responsible
to the elected Parliament.”

The Crown characterised the Mohaki ki Ahuriri
Tribunal’s comment that a ‘right to develop’ entitled Maori
to fully participate in the developing colonial society and
economy as an ‘aspirational right. The Crown submitted
that an aspiration that Maori might fully participate does
not necessarily require Crown intervention in, for exam-
ple, a tourism market, nor in any other particular resource
or industry. The steps the Crown has to take to fulfil its
overarching obligation of good faith and active protection
will depend on the circumstances, taking into account the
Government’s broader obligations. The Crown reminded
us that there may well be circumstances in which Maori
resources and development have been adversely affected by
economic changes and events beyond the Crown’s control.
This needs to be borne in mind in any Tribunal analysis.**

The Crown submitted that article 1 of the United Nations
Declaration on the Right to Development, referred to
by claimants, does not create any legal obligation for the
Crown, even if the New Zealand Government has sup-
ported resolutions in its favour. Therefore, its persuasive
weight must be limited. The article is highly aspirational,
and as such it requires a balancing between the relative
rights of all peoples to participate in and contribute to
particular elements of development. General references
to such non-binding international resolutions do not pro-
vide practical guidance about how to apply Treaty princi-
ples to specific acts or omissions of the Crown. The Crown
submitted that the situation is similar with the non-bind-
ing draft United Nations Declaration on the Rights of
Indigenous Peoples. It is a general aspirational statement
of international law, which, while ‘not inconsistent’ with
Treaty principles, does not contribute to a detailed frame-
work by which the Crown can assess, and be assessed in
relation to, those principles.”

The Crown also questioned whether a requirement for
minimal infringement of Maori rights or interests is nec-
essarily always compatible with the reasonable steps the
Crown might need to take in particular circumstances and
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its obligation to balance a number of interests. The Crown
accepts that the Treaty requires Maori interests to be given
significant weight and protection, but asked us to fairly
articulate a process of balancing interests that it might use
to meet its obligations to Maori and other citizens.”

Tribunal analysis

To assist with the analysis of this complex issue, we start
by summarising our understanding of the five key compo-
nents of the Treaty right of development, which will be set
out in this chapter:

» the right as property owners for Maori to develop
their properties in accordance with new technology
and uses, and a right to equal access to opportunities
to develop them;

» the right of Maori to develop resources in which they
have a proprietary interest under Maori custom, even
where the nature of that property right is not neces-
sarily recognised, or has no equivalent, in British law;

» the right of Maori to retain a sufficient land and
resource base to develop in the post-1840 economy,
and of their communities to decide how and when
that base is to be developed;

» the opportunity for Maori to participate in the devel-
opment of Crown-owned or Crown-controlled prop-
erty or resources in their rohe, and to do so at all lev-
els (including as entrepreneurs); and

» the right of Maori to develop as a people, in cultural,
social, economic, and political senses.

Because of the importance of the Treaty right of develop-
ment to the claims before us, we begin with a survey of the
way in which that right has been considered and explained
to date. We start with a brief summary of the point broadly
agreed between the Crown, the claimants, previous
Tribunals, and the courts: that Maori have a Treaty right
to develop their properties and taonga. As argued to date,
this has been characterised as part of the ‘full rights’ guar-
anteed in the ‘ownership’ of properties and taonga. There
has also been broad acceptance by the Tribunal and the
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courts that the Crown’s obligation of active
protection applies to the development right
inherent in these properties and taonga.

We then go on to consider how and to
what extent a Treaty development right
might extend to modern circumstances
and enterprises, and to Maori people as
iwi and hapu communities. In doing so, we
also consider the kinds of Crown obligation
that might attach to any such extension of
the development right.

(a) Two agreed aspects of development: the

right of Maori to develop their properties
and taonga; and the principle of mutual
benefit from settlement
We note that, in our inquiry, all parties
before us have accepted some form of
development right arising from the Treaty guarantees. At
its most fundamental, this right of development is recog-
nised as inherent to the property guarantees of the Treaty,
because a right of development is part of the full rights
of property ownership. Also, the Crown and claimants
agree that there was and is a Treaty right to participate in
the development opportunities, and share in the benefits,
that were expected to result from British colonisation. The
Crown, however, characterises this right as ‘aspirational
and cautions that the steps it has to take to meet it must be
assessed in light of what is reasonable at the time and its
need to balance other interests.” Nonetheless, the Crown
accepts these two aspects of a Treaty right of development.
As the Treaty consists of two texts, it is now well estab-
lished that underlying principles inform its interpretation
and understanding. These principles help to clarify and
confirm the Treaty right of development. In particular, the
Tribunal and the courts have discussed the development
right in terms of the generally agreed principles of active
protection, partnership, mutual benefit, and reciprocity
(which we discuss below).

An instance of resource-based development. Maori had long used flax for traditional

purposes. With the arrival of Pakeha traders, there came a demand for prepared flax

to supply the rope-making industry. To meet this new market opportunity, a number
of Maori communities switched to producing milled flax in commercial quantities.

The general acceptance by the Tribunal and the courts
of a Treaty right of development is based on the strong
emphasis, in the wording of both texts of the Treaty, on
guarantees for the properties and taonga retained by
Maori. In article 2 of the English version, Maori are guar-
anteed exclusive possession of their lands, forests, fisher-
ies, and such ‘other properties’ as they own individually
or collectively, unless they choose to alienate them to the
Crown. In the Maori version, iwi, hapu, and rangatira are
guaranteed tino rangatiratanga (full authority) over their
kainga (villages), whenua (lands), and taonga katoa (all
their valued possessions or treasures, whether tangible or
intangible). Further, their ‘just Rights and Property’ are
recognised in the preamble to the Treaty, and ‘royal pro-
tection’ is promised in article 3. In the view of Tribunals
such as the Whanganui River and Te Ika Whenua Rivers
Tribunals, these rights were — at the very least — rights of
property ownership, even for taonga where British law
did not recognise a property right. Part of enjoying full
property rights is the right that owners have to develop
their properties as they choose. The properties specifically
referred to in the English version of the Treaty are lands,
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forests, and fisheries.” Further, all taonga are guaranteed
by the Maori version of article 2. A number of Tribunals
have helped to ascertain, after careful inquiry, what might
be considered taonga. It includes the Maori language and
culture, particular tribal rivers, and geothermal resources.
Developable ‘property, therefore, has been defined, among
other things, as what Maori actually possessed and not
what British law of the time said could be owned.”

The Treaty guarantee of full rights in these properties
and taonga, and of tino rangatiratanga over them, included
a right to develop them if Maori so chose. This must be
set, in the first instance, in its nineteenth-century context.
Landed property owners in Britain were leading the way
in entrepreneurial commerce and business. Settlement
and colonisation were expected to be based on property
and the ability to participate in development opportuni-
ties based on ownership or leasing of property. Indeed,
not only was the development of New Zealand for farming
expected, it was required by the governments of the day. A
cursory examination of parliamentary debates reveals con-
stant fulminations against British speculators, who bought
up property and failed to use it, and against Maori, who
were regularly told that their land must be developed for
the good of the colony. This was the era of progress and
projected prosperity, in which the Crown took an active
role in the development of land and other resources (as we
will see in chapters 14 to 16). There was not only a nine-
teenth-century right to develop one’s property, therefore,
but a belief that one must so develop that property, or lose
it to those who would.

At the same time, it was recognised that, for Maori,
retaining sufficient of the properties and taonga guaran-
teed by the Treaty was critically important if they were to
participate successfully in the new society that was being
created. Just as British settlers were entrepreneurs, evi-
dence was presented in our inquiry that Central North
Island Maori (among others) also took advantage of the
commercial opportunities of early settlement. The trad-
ing economy of the pre-1860s period was addressed by a
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number of witnesses. The scene was set, it seemed, for the
mutual prosperity of both peoples.”

It has been well established, however, that the British
Crown saw risks for Maori. It publicly accepted that by
entering into a Treaty and establishing a new relationship it
had an obligation to protect Maori while also actively pro-
moting European colonisation. Maori were not to suffer in
the way that other indigenous peoples had done from the
impacts of colonisation and settlement. Acknowledgement
of the need to offer such positive protection was, in fact,
one of the reasons the British Crown gave for intervening
in New Zealand. Positive protections offered by the Crown
at this time included the provision of necessary laws and
institutions for controlling British settlers and thus pre-
venting Maori suffering ‘calamity’ from them. Governor
Hobson was instructed to ensure that the Crown control-
led the transfer of any property from Maori for settlement.
This was conceived, at least in part, as a measure for the
protection of Maori.”» As was noted in the now famous
Lands case, it placed the Crown as a buffer, or intermedi-
ary, between settlers and those Maori who wished to sell.**

Hobson was also instructed that when the Crown’s
agents purchased Maori land they were not to allow Maori
to enter unfair contracts or sell land they required for
their own needs. An official protector was to monitor and
ensure this. At the same time, Maori would sell some land
cheaply to the Crown (which it would resell at a profit),
so that they, too, would benefit from the arrival of settlers,
the investment of capital, and the rise in property values.”
These policies helped to establish the principle that the
Crown had a duty of active protection of Maori, to ensure
that they retained sufficient properties to profit from settle-
ment and were able to participate in future opportunities.

The Muriwhenua Fishing Tribunal commented that Lord
Normanby’s instructions to Hobson could be described as
reflecting the principle that:

nothing would impair the tribal interest in maintaining per-
sonal livelihoods, communities, a way of life, and full economic

opportunities. It was subject to the overriding principle of
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protecting Maori properties. It was even more important that
settlement would not in itself be the excuse to relieve Maori

of that which they wished to keep.*®

As early as 1840, it was understood in Britain that it
was:

the fundamental right of aboriginal people, following the
settlement of their country, to retain what they wish of their
properties and industries important to them, to be encour-
aged to develop them as they should desire, and not to be dis-
possessed or restricted in the full enjoyment of them without

a beneficial agreement.”

Maori would also benefit, as the Hauraki Tribunal
observed, from the rise in the value of the properties that
they retained. As noted above, this assumed that Maori
would alienate some areas of land for settlement and that
the land they retained, now interspersed with that of the
settlers, would gain added value for the future benefit
of their communities. They would share in the general
prosperity.*®

These ideas were not confined to the Crown colony
period. As we saw in part 11 of this report, many officials
and ministers of the Crown proclaimed their public belief
that Maori would and should prosper from the develop-
ment of the colony. To take but one example, the Secretary
of State for the Colonies, the Earl of Derby, wrote to the
Governor of New Zealand in 1885:

Although, therefore, Her Majesty’s Government cannot
undertake to give you specific instructions as to the appli-
cability at the present time of any particular stipulations of a
Treaty which it no longer rests with them to carry into effect,
they are confident, as | request that you will intimate to your
Ministers, that the Government of New Zealand will not fail
to protect and to promote the welfare of the Natives by just
administration of the law and by a generous consideration
of all their reasonable representations. | cannot doubt that
means will be found of maintaining to a sufficient extent the

rights and institutions of the Maoris, without injury to those
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other great interests which have grown up in the land, and
of securing to them a fair share of that prosperity which has
of necessity affected in many ways the conditions of their

existence.*

The Hauraki Tribunal also found that British politicians
and officials recognised, from the very outset of the col-
ony, that specific efforts were required from the Crown not
just to grant Maori formal legal equality with settlers (as
is implied in article 3 of the Treaty), but also to help them
become ‘equal in the field” with settlers.*’ This requirement
of active protection was essential for properties and taonga
guaranteed in article 2 and also encompassed the develop-
ment interest inherent in them. In our view, this is a key
point. From the beginning of the colony, it was known that
Maori would only share in the anticipated benefits of set-
tlement if they were able to participate equally with set-
tlers in development opportunities. Based on instructions
to the colony’s Governors, the Tribunal concluded that the
New Zealand Government was supposed to assist Maori
to ‘become “equal in the field” with settlers, by appropri-
ate management of reserved lands, education and training,
and a share in the machinery of state’*

As Dr Loveridge noted in our inquiry, the Government’s
early attempts at assistance to Maori included overcom-
ing their lack of capital by helping them to acquire mills,
ships, and the other expensive assets needed to participate
in the trading economy of the day. This active assistance
tailed off from the 1870s, however, just as the development
of land for pastoral farming began to be seen as the key
opportunity for both Maori and settlers. In Dr Loveridge’s
view, this was a vital factor in explaining why Maori had
not been able to develop their lands for farming by the end
of the Liberal period.*

The claimants relied on the following statements from
Dr Loveridge, which appear to us to be apposite:

during the 1890s and early 1900s there were repeated appeals
from informed Maori and European observers for the govern-
ments of the day to support agricultural education for Maori,
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and to provide prospective Maori farmers with better access
to State-supported credit. Although — once again - this sub-
ject has not received the attention from historians which it
deserves, it would appear that relatively little was done. It is
difficult to avoid the conclusion that the country in general,
and Maori in particular would have been much better off in
the long run if the funds employed for the continuing Crown
purchase of Maori lands in the early 20th century had been

devoted instead to this kind of investment . ..**

Under cross-examination by Richard Boast, Dr
Loveridge elaborated on this point:

the argument that is being made quite strongly in the '9os and
early 2oth century, before the First World War, is that we need
to take all the programmes we've got for assisting European
settlers, well, for settlers, and enable Maori, despite all the
problems with tenure and title, enable them to benefit from
those as well. So, what I'm saying is there was a strong move-
ment at the time. This isn’t hindsight, and it just never went

anywhere, unfortunately.**

We will explore this issue in depth in chapter 14. Here,
we note Dr Loveridge’s evidence that development assist-
ance was provided to Maori up until the 1870s, and that
it was certainly contemplated after that time and up until
the development schemes of the 1930s. The evidence in
the reports of Terry Hearn, Tony Walzl, and others, and
in the tangata whenua evidence, shows that after the 1930s
it became a constant (if muted) theme within the con-
sideration of governments.” There is nothing presentist,
therefore, in the claimants’ argument (advanced by Lennie
Johns, for Ngati Tutemohuta, and by many others) that the
Crown could and should have been assisting Maori, at least
to the extent that it assisted settlers, and assisting them in
particular to overcome barriers of tenure and title that it
had itself created. There is no hindsight needed for this,
as Dr Loveridge stated under cross-examination. We make
a particular note of this point, because, while the Crown
accepts that Maori had a Treaty right to develop properties
and benefit from settlement, it queries whether it had, or
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has, any obligation to provide active assistance for them to
do so.

We note also the view of previous Tribunals that the abil-
ity to participate fully in economic development opportu-
nities requires more than just the possession of properties
and taonga. In particular, appropriate experience, skills,
and knowledge, the ability to accumulate funds or access
loan finance, and suitable recognised forms of management
and title for property have been identified as important fac-
tors. Historians have noted that on occasions Maori, like
other indigenous peoples, faced considerable challenges in
participating equally in development opportunities.” This
meant that the Crown’s duty of active protection extended
not just to ensuring that Maori retained sufficient proper-
ties and taonga to participate in opportunities, but also to
ensuring that Maori were facilitated or assisted to do so.
The Mohaka ki Ahuriri Report commented that without
this active protection even Maori who retained land might
well end up little better off than if they had been unable to
retain any land at all.*

This stance is very firmly based on the idea of present
and future benefits, and protections that took account of
this. The Court of Appeal, in its judgment on the Lands
case, confirmed that:

the duty of the Crown is not merely passive but extends to
active protection of Maori people in the use of their lands and
waters to the fullest extent practicable . ..*

Using lands and waters to the ‘fullest extent’ includes
the right to develop them. The Mohaka ki Ahuriri Report
commented that active protection of a sufficiency of land
for present and future needs requires consideration of
what might be needed for development. It acknowledged
that determining sufficiency is not easy. A number of rele-
vant factors (and the circumstances of the time) have to be
taken into account. Nevertheless, it confirmed a ‘develop-
ment right inherent in the Treaty’ that requires the Crown
to do more than just protect a subsistence lifestyle.”

Also important are the Treaty principles of partnership
and mutual benefit, particularly that the overall intent
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of the Treaty was (and is) to enable both peoples to live
together, to participate in creating a better life for them-
selves and their communities, and to share in the expected
benefits from settlement. Participation in new opportuni-
ties and sharing in the benefits of settlement relied to a
large extent on Maori being able to utilise some of their
properties and taonga for economic development. This
participation would, in turn, help to facilitate other forms
of community and individual development and well-be-
ing, so long as Maori were able to make their decisions in
accordance with their preferences and custom.

The Report on the Muriwhenua Fishing Claim found that
the basic object of the Treaty was to enable two peoples
to live in one country and establish a better life for them-
selves. In doing so, the Treaty provided ‘for a continuing
relationship between the Crown and Maori people, based
upon their pledges to one another. It is this that lays the
foundation for the concept of a partnership.” The Report
on the Mangonui Sewerage Claim similarly found that the
Treaty made a place for two people of vastly different cul-
tures, to their mutual advantage, and where the rights, val-
ues and needs of neither would be necessarily subsumed’”
In the final report of the Radio Spectrum Tribunal, the
majority opinion found that the principle of mutual benefit
assumes that Maori will be able to participate in develop-
ment opportunities at all levels — as owners and managers,
as well as consumers.” Thus, the Tribunal linked develop-
ment to the tino rangatiratanga (exercising authority in
development opportunities and enterprises) — as well as
the properties - retained by Maori.

The Court of Appeal, in the Lands case, unanimously
found that the Treaty signified a partnership between
Pakeha and Maori, requiring each to act towards the other
reasonably and with the utmost good faith.”* The Treaty
also fundamentally signified a partnership or compact that
was the foundation of an enduring relationship, enabling
both peoples to participate and prosper in the new soci-
ety being created.” We note the view of Justice Somers that
the principles of the Treaty remain the same today as they
were in 1840: ‘what has changed are the circumstances to

TREATY STANDARDS AND DEVELOPMENT

which those principles are to apply. When the Treaty was
made, ‘all lay in the future’ and the expectation was that
the Treaty would be honoured.” The Treaty’s creation of
an enduring relationship, based on a positive duty to act
in good faith, fairly, reasonably, and honourably, has been
reaffirmed by the Court of Appeal in a number of sub-
sequent decisions, including Te Runanga o Wharekauri
Rekohu Inc v Attorney-General and Ngai Tahu Maori Trust
Board v Director-General of Conservation.”

Previous courts and Tribunals have also noted the
Treaty principle of reciprocity, derived directly from arti-
cles 1 and 2 of the Treaty. This recognises that the cession
of sovereignty or kawanatanga in article 1 was conditional
upon the continuing guarantee of tino rangatiratanga in
article 2. Any exercise of kawanatanga is, therefore, limited
by a duty to respect and give effect to Maori tino ranga-
tiratanga over their properties and taonga. This principle
further clarifies our understanding of what is involved in
the Treaty right of development. The central notion of this
‘essential bargain’ - the exchange of the right to govern
for the right of Maori to retain authority and control over
their properties and taonga — underpins the right of Maori
to retain significant control over the development of those
properties and taonga.” It is for Maori to set the goals and
objectives for development according to their preferences
and customs, and to meet the needs and well-being of their
communities.

The Crown, however, is troubled by the characterisation
of the principle of mutual benefit — and the expectation
that Maori would prosper from settlement, and should
have been assisted to do so — as a ‘right’ In the Crown’s
view, this is something so broad that it can only be termed
an aspiration; it is not a concrete right with set outcomes
for which governments can be held to account if they do
not deliver them. Also, as we have noted, the Crown dis-
putes that it had a duty to provide active assistance for
Maori economic development.

First, we note the view of other Tribunals that the
Crown was in fact required to provide active assistance to
Maori economic development in the nineteenth century.
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Secondly, in our own inquiry the evidence shows that it did
so — however haphazardly - until the 1870s. Even after that,
the Crown did not necessarily forget the obligations that
it had undertaken from 1840. As we discussed in part 11,
ministers such as Ballance in the 1880s and Seddon in the
1890s promised Maori that the Government would assist
them to achieve prosperity. What else were Rotorua Maori
to think, when Ballance told them at Whakarewarewa
that:

it is the earnest desire of the Government to promote the
prosperity of the Maori people. Our policy is not one of force
and repression to be applied to the loyal Natives of New
Zealand, but of friendly discussion and assistance to enable
them to work out their own destiny in a way that will secure

the permanent prosperity and happiness of the race.”

Public rhetoric is one thing; actual delivery is another.
Vincent O’Malley’s evidence, for example, shows that the
Government wanted to encourage the development of a
silk industry in the 1880s. The Education Department sent
mulberry plants to native schools and asked teachers to
encourage Maori to cultivate the plants for silk worms if
conditions were suitable.” In chapter 14, we will explore
Gary Hawke’s evidence on the question of what were con-
sidered appropriate roles for the State at the time. But the
fact that this kind of initiative was even conceivable or
possible sets a standard for the Crown in the nineteenth
century, no matter how well or how poorly it was executed.
Governments could and should have provided active
assistance for Maori economic development (at least to the
extent that they did for settlers) and provided the means
to deliver on the Treaty bargain of mutual prosperity from
settlement. As discussed above, we are persuaded by the
evidence of the Crown’s historian, Dr Loveridge. Had gov-
ernments continued their pre-1870s economic assistance
to Maori, or had they even provided Maori ‘with the same
level of assistance for agricultural development as was
being provided to European settlers,” then Central North
Island Maori would not have fallen behind their settler
compatriots by the turn of the century.
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None of this means that the Crown had to guarantee
economic success for Maori in any or all of their ventures.
We return to that point below. Here, we note that the
mutual benefit implicit in the Treaty was deliverable. The
generation of wealth in this country from (often former)
Maori land and taonga is indisputable. New Zealand has
prospered; so too should the Maori people have pros-
pered. In our view, the right of development is in part a
right to have shared in that prosperity. The Government
was required to provide equality of access to development
opportunities. In practical terms, as we will see in chapters
14 to 16, this meant providing the same level and quality of
assistance to Maori that it provided to settlers and, where
its own actions had created barriers to Maori development,
appropriate assistance to overcome those barriers.

(b) The nature and extent of the right to develop
properties and taonga

The Radio Spectrum Tribunal, in its majority final report,
explained that a Treaty development right for properties
and taonga includes a right to profit from uses unknown
in 1840 and to develop them using new technologies. This
has been widely accepted for the properties specified in the
English version of the Treaty (lands, forests, and fisheries).
There has been less agreement, however, about the ‘other
properties’ mentioned but not specified in article 2, and
some dispute about what is or is not a taonga. The Crown
has accepted, for example, that there is a development
right for intangible taonga, such as language and culture.”
The Waitangi Tribunal has made findings in other inquir-
ies, as it is required to do, about further taonga guaranteed
by the Treaty. For our purposes, it is important to note that
things which cannot necessarily be owned under British
law, such as water or geothermal energy, were nonetheless
taonga in the exclusive possession of Maori in 1840. In the
view of the Tribunal, the closest British equivalent is that
such taonga were in fact property and therefore Maori had
a right under the Treaty to develop and profit from them.
We will give specific instances in this section.
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In the Radio Spectrum Final Report, the Tribunal argued
that where there was doubt over what was included as
taonga or ‘other properties’ the Crown’s obligations were to
find out what Maori considered to be taonga and then to
protect such taonga. Further, pre-emption applied to non-
land resources as well as land. The Crown could not sim-
ply acquire Maori taonga by claiming ownership under the
common law or, where the common law did not suffice,
legislating to acquire it by such laws as the Petroleum Act
1937. In the Tribunal’s view, such:

encroachments on properties undefined in the Treaty not only
used the Crown’s right of kawanatanga to overcome Maori
rangatiratanga but defied the Crown’s fiduciary obligation

under the Treaty to protect Maori ‘just Rights and Property’®

Those properties and taonga that are particularly rele-
vant to our inquiry region include natural resources such
as indigenous forests, waterways (including rivers and
lakes and the water resource in them), and the geother-
mal resource. Intangible taonga of great value to Central
North Island Maori include their language and culture, as
we heard from many witnesses.** Where the Tribunal has
identified ‘other properties’ or taonga not specifically iden-
tified in the Treaty texts, the Treaty’s guarantees have been
found to include a right of development. The Whanganui
River Tribunal found that Atihaunui rights in their river
included a development right. This development right
included a right to control access and rights to water within
the river, which was a ‘valuable, tradeable commodity’.
That Tribunal also found that the ‘just rights and property’
in the river must have included a right to license others to
use the river water. In the words of the Tribunal: “The right
to develop and exploit a water resource is conceptually no
different from a right to develop and exploit the resources
on dry land>®

The Te Ika Whenua Rivers Report found that, under
the Treaty, Te Ika Whenua peoples were entitled to full,
exclusive, and undisturbed possession of their properties
and taonga, and that these included their rivers. As part
of this, they were entitled to the full use of those assets
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and the right to develop them to their full extent. When
they were developed by the Crown, the Tribunal’s view was
that Maori had to be paid for the use of their proprietary
interest.”

The Report on the Te Reo Maori Claim found a develop-
ment interest with regard to te reo as a taonga protected
by the Treaty. That Tribunal found that it was consistent
with the protection of this taonga and the principles of
the Treaty that the Maori language and matters of Maori
interest should have a secure place in broadcasting. Any
statutory impediment to this had to be questioned, as ‘in
its widest sense the Treaty promotes a partnership in the
development of the country and a sharing of all resourc-
es.” The majority Radio Spectrum Final Report found that
the entire electromagnetic field, and therefore the radio
spectrum part of it, was a taonga for Maori. Therefore,
there was a right to develop this based on new technology,
including the technology that made use of the radio spec-
trum possible.”” The Crown’s kawanatanga right to man-
age the resource was not questioned, but its exclusive right
to profit from it was certainly challenged. The Preliminary
Te Arawa Geothermal Report identified geothermal taonga
and an inherent right of development in them.*

Tangible and intangible taonga and properties, there-
fore, can have a right of development attached to them.
Are there limits to that right?

One layer of the development right — that Maori citizens
have the right to develop or profit from the development
of their property — depends, of course, on their having
retained a proprietary interest. The Treaty of Waitangi, and
the changes expected and anticipated as a result of it, may
have changed the full and exclusive nature of customary
rights in some taonga.

When the Ika Whenua peoples shared their rivers with
settlers, for example, this sharing did not mean that all
their development rights were lost, and the Crown still had
to have regard to this in considering future development
options. The Te Tka Whenua Rivers Report found that the
ability of tangata whenua to exercise their Treaty develop-
ment right today depends on present-day circumstances,
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not on the position in 1840. That Tribunal found that the
tangata whenua had shared the use of their rivers, in rea-
sonable fulfilment of their Treaty obligations, and that this
had resulted in the loss of an exclusive development right
in the rivers. Nevertheless, they still had a residual property
right that had to be taken into account by the Crown when
considering any development options.”” The Report on the
Manukau Claim also noted that as a result of the Treaty a
Pakeha interest in the harbour had to be recognised, and
therefore the tangata whenua interest was no longer exclu-
sive. However, the tangata whenua interest was still impor-
tant and was not merely the interest of a minority section
of the public, or limited to particular fishing grounds, and
this also had to be recognised.”

Is the development right limited to customary rights,
knowledge, and technology as at 1840? The Tribunal and
the courts have generally agreed that the answer to this
question is ‘no. The principles of active protection and
partnership, assuming a future for both peoples and a shar-
ing in future benefit, mean that development cannot be
limited to the technology and knowledge of the parties in
1840. As the Court of Appeal explained in the Lands case,
the Treaty is a living document and is capable of applica-
tion to future changes, including the application of know-
ledge and technology that may not have been anticipated
or foreseen in 1840.”” A number of Tribunal reports have
taken a similar view. The Report on the Motunui- Waitara
Claim commented that the Treaty is:

not intended to merely fossilise a status quo but to provide a
direction for future growth and development. The broad and
general nature of its words indicates that it was not intended
as a finite contract but as the foundation for a developing

social contract.”

The Muriwhenua Fishing Report also warned against
relying on the literal terms of the Treaty. Instead, the Treaty
was to be construed by taking into account the twin objec-
tives of securing settlement and protecting Maori interests,
for the mutual benefit of both parties.”
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In terms of fisheries, the Muriwhenua Fishing Report
found that, as the Treaty was meant to offer a better life for
both parties, it also provided a right for iwi and hapu to
develop and expand their resources, using modern tech-
nologies as well as those known at the time the Treaty was
signed. In the words of that Tribunal, ‘a rule that limits
Maori to their old skills forecloses upon their future. That
is inconsistent with the Treaty.” In the case of develop-
ment opportunities for fisheries, the Tribunal found that
access to new technology and markets was part of the quid
pro quo of settlement:

The Treaty offered a better life for both parties... Maori no
longer fish from canoes but nor do non-Maori use wooden
sailing boats. . . Both had the right to acquire new gear, to
adopt technologies developed in other countries and to learn
from each other.”®

This meant that the Treaty ‘imposed not the slightest
shadow of impediment on the use and development of
those resources that Maori chose to keep.”

The Ngai Tahu Sea Fisheries Tribunal found the same
right for Maori to develop their property and themselves,
including developments made possible by scientific and
technological developments.” In that inquiry, the Crown
accepted a right of development with regard to Maori
fishing, including a commercial element and the right to
employ new techniques, knowledge, and equipment for
commercial purposes.”

The Preliminary Te Arawa Geothermal Report found that
geothermal resources can be a taonga and that Treaty guar-
antees for these taonga include a development right. This
right extends to the application of knowledge and technol-
ogy that could not have been foreseen or predicted in 1840:
‘the generation of electricity from geothermal energy is
surely a good example’*® We note, however, that at the time
that Tribunal was reporting the Crown had actually given
up its exclusive right to generate electricity, and the Maori
concerned still had a property right in some of the surface
features. The Petroleum Report also confirmed a Treaty
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development right, including a right to ‘exploit a resource
not extensively used in traditional times for new purposes
not contemplated in those times"

For Maori property owners, therefore, and for Maori who
have tino rangatiratanga over taonga, the right to develop
and profit from property and taonga cannot be confined to
customary uses or knowledge as at 1840. This does not mean,
however, that it is not a uniquely Maori right. Tribunals have
consistently found that the right of development encom-
passed a tribal as well as an individual development right.
This is based on the guarantee of tino rangatiratanga in the
Treaty and on principles of partnership, mutual benefit, and
reciprocity. The Muriwhenua Fishing Tribunal commented
that the ‘settlement profit’ that Maori expected to gain from
European settlement derived from tribal access to new tech-
nologies and markets, from opportunities for Maori to adopt
Western ways, and from a combination of both. The Treaty
provided for all options, with Maori having the choice to
develop along customary lines from a traditional base, to
assimilate in a new way, or to walk in two worlds. However,
this choice could not be forced, and in the circumstances
of the time a tribal right was clearly in the minds of both
Treaty partners, with Maori seeking and gaining recognition
of protection at a tribal level. Lord Normanby’s instructions
to Hobson provided that each tribe should retain sufficient
land for their needs.”

The Muriwhenua Fishing Report noted that the guaran-
tee of tino rangatiratanga was crucial, ‘because without it
the tribal base is threatened socially, culturally, economi-
cally, and spiritually’ and that ‘the exercise of authority was
not only over property, but of persons within the kinship
group and their access to tribal resources.” The Ngai Tahu
Sea Fisheries Report similarly found that a tribal right of
self-regulation or self-management is an inherent element
of tino ranzo,ratiratanga.84

In part 11 of this report, we explained how Maori auton-
omy and authority was central to the Treaty and to the rights
of Central North Island Maori. This guarantee of ranga-
tiratanga, or Maori autonomy, has been found to extend to
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Maori control of the exercise of their right of development,
including their right to develop on a tribal basis if they so
choose. The Report on the Orakei Claim found that:

rangatiratanga denotes the mana not only to possess what
one owns but, and we emphasise this, to manage and control

.. . 8
it in accordance with the preferences of the owner.*

The Mohaka ki Ahuriri Report confirmed that the Maori
text of article 2, in guaranteeing tino rangatiratanga over
land and other properties, provided for ‘more than mere
possession of those properties. It provided for chiefly con-
trol and management of those properties, with kawana-
tanga or governance being tempered by respect for chiefly
rangatiratanga.*

Recent Tribunal inquiries have also considered tino
rangatiratanga outside the traditional tribal context, and
have noted that the guarantee still provides for Maori to
exercise control of their own tikanga and development.
In its Te Whanau o Waipareira Report, the Tribunal com-
mented that in the urban context rangatiratanga provides
for Maori:

control of their own tikanga, including their social and politi-
cal institutions and processes, and, to the extent practicable
and reasonable, they should fix their own policy and manage

. 87
their own programmes.

(c) The interface between kawanatanga and tino
rangatiratanga in respect of development

The Tribunal and the courts have considered the matter
of the balance between the Crown’s right to govern and
its reciprocal obligation to recognise and protect ranga-
tiratanga in terms of the right to development. They have
agreed that achieving this balance is not an easy matter.
Given that it has to be achieved in circumstances that are
subject to change and cannot always be foreseen, it funda-
mentally requires the application of the Treaty principles
of partnership and good faith. The courts have consist-
ently found that the Crown’s right to govern should not be
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unreasonably shackled, and that it is required to act in the
national interest and for the benefit of all New Zealanders.
However, these obligations also need to be considered in
the context of Treaty guarantees, and this requires good
faith and reasonableness. The Lands case recognised that
the test of reasonableness is necessarily a broad one and
has to be applied in a realistic way, and that the parties owe
each other cooperation.*

The Ngai Tahu Sea Fisheries and Muriwhenua Fishing
Tribunals, for example, accepted a Crown right to legislate
to protect the sea fishery resource in the national inter-
est, but warned that this exercise still had to take account
of Maori interests in the resource. The Ngai Tahu Sea
Fisheries Tribunal commented that:

The Crown in the exercise of its powers of governance in the
national interest clearly has a right, if not a duty, to make laws
for the conservation and protection of valuable resources. . .
But such power should be exercised with due regard to the

. 8
interests of the owners of such resources . ..*

The Tribunal found that this required the Crown to consult
with Maori on proposed fishery conservation measures
and to ensure Maori interests were not adversely affected,
‘except to the extent necessary to conserve or protect the
resource.

The Turangi Township Report confirmed the Crown’s
right to legislate for conservation of a resource, com-
menting that to do so also protects Maori resources
and is therefore compatible with article 2. However, the
Tribunal found that, where the Crown considers appro-
priating a resource or property in which Maori interests
are protected by the Treaty, there is a critical difference
between the control or management of a resource, on the
one hand, and the expropriation of property rights on the
other. The Tribunal found that appropriation can only
be justified in exceptional circumstances in the national
interest.”” Where such an infringement of rights is neces-
sary in exceptional circumstances, appropriate redress is
required.
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This approach has been confirmed in a number of
Tribunal reports. The Te Ika Whenua Rivers Report, for
example, found that when the Crown exercised its legiti-
mate kawanatanga rights to develop hydro generation on
rivers in the public interest, it nevertheless failed in its
Treaty obligations to protect the development interest of
Te Ika Whenua peoples in their rivers. It failed to consider
and compensate the tribes for their proprietary interests in
the rivers (which included a right to develop or profit from
the resource). The Tribunal found that if kawanatanga
rights are to be exercised, then such exercise should be
fair and made with proper consultation. If property rights
are affected, ‘then full compensation should be paid’” The
Tribunal found that it was likely any compensation negoti-
ations today would have to consider compensation for past
use, compensation for loss of rights or loss of the ability to
share as a partner in power production, and payment for
the future use of the proprietary interest of Te Ika Whenua
in their rivers.”

Similar examples of appropriation in our inquiry region,
as we shall see in chapters 16, 18, and 20, include:

» the rights and authority of Taupo Maori over their
lake and rivers, which were altered by the Native Land
Amendment and Native Land Claims Adjustment Act
1926, vesting ownership of beds, banks, and the right
to use the waters in the Crown; and

» the rights and authority of Rotorua, Taupo, and
Kaingaroa Maori over their geothermal taonga, which
were affected by the nationalisation of the resource in
the Geothermal Energy Act 1953.

In terms of a balancing of interests, it has been estab-
lished by the Tribunal and the courts that the legitimate
kawanatanga role of the Crown to take action in the
national interest, including conserving natural resources
for the future good of all, does not mean that the Crown
can thereby deny Maori Treaty interests or reduce them
to matters of mere procedure or convenience. The Treaty
guarantees (including the Treaty development right
inherent in them) remain a constant obligation on the
Crown and cannot be balanced out of existence. What it
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is reasonable for the Crown to do, however, will change
according to circumstances. The Whanganui River Report
explained that:

Maori rangatiratanga is not therefore to be qualified by a
balancing of interests. It is not conditional but was expressed
to be protected, absolutely. It is rather that governance is
qualified by the promise to protect and guarantee rangatira-

tanga for as long as Maori wish to retain it.”

We make no further comment here. In chapter 17, we
consider in more detail the question of how (and in what
circumstances) the Crown is required to balance interests.

(d) The Treaty right of development in the changing
circumstances of the mid-to-late twentieth century

In this section, we consider the right of development in
the ‘modern’ circumstances of the mid-to-late twentieth
century, when new knowledge and technology enabled the
development of the energy and exotic forestry industries
on properties owned or controlled by the Crown in the
central North Island.

Background: From 1935, the Labour Government’s empha-
sis on article 3 rights, Maori employment, and Maori land
development became recurring themes for the rest of the
twentieth century. In 1938, for example, the Evening Post
reported the view of the Prime Minister, Michael Savage,
that:

The Government recognised that the welfare of the Maori
was inextricably bound up with his land and that the devel-
opment of the Maori people could best be achieved through
effective land settlement. The Government was doing all it
could to encourage and assist the Maori in whatever field he
desired to apply his talents, but since it was through the land
that a new form of Maori life was being created, it was in that

field that the principal effort was being made.”

The National Government of the 1950s continued
Labour’s policy emphases in this respect. Its policy was to
‘develop the land and the Maori people; and it sought to
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achieve both objectives through extensive farm training.”
The purpose of the Maori Affairs Act 1953, for example, was
described by the Minister of Maori Affairs, Ernest Corbett,
as ‘to help in the economic development of the Maori to
equality with the Pakeha)>® His aim was to provide equality
in employment, education and housing, and to:

assure for Maori settlers a good title to their farms, to assist
them to develop the land, to teach them modern methods,
and to establish farming as a way of life that can be regarded

as economically and socially rewarding.”’

As we will see in chapter 14, land development alone
was never going to support the growing Maori population
of the Central North Island after the Second World War.
Modern industrial development in the region encompassed
two other major opportunities: the utilisation of water-
ways and geothermal fields for the generation of much of
the nation’s power; and the planting of enormous areas of
Crown (and other) land in exotic forests. New technology
created opportunities for the massive expansion of these
industries after the Second World War, and they generated
wealth alongside continuing efforts to develop the lands of
the volcanic plateau for farming.

Urbanisation was another feature of this era. Many
Maori from the Central North Island migrated to towns
within the region or to the major cities. What was
required of the Crown, in Treaty terms, was the fulfil-
ment of its ongoing obligation that rural communities
retain and develop their land and resource base, such
that they could prosper in a material, social, and cultural
sense. They would then form a home base for those who
had moved to the cities, maintaining a strong marae cul-
ture - a turangawaewae — for those who had left to relate
to and return to.

In 1958, the Department of Maori Affairs noted:

In spite of the emphasis on urbanisation, the value of hav-
ing prosperous and sound rural communities cannot be over-
looked. . . It remains as essential as ever to plan for the best
utilisation of Maori-owned land and to continue steadily with
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the development of idle portions, so as to strengthen the basis

. P 8
of Maori rural communities.”

This kind of thinking was not out of step with what
Maori required. As we noted in chapter 11, Joan Metge’s
1964 study of urbanisation, A New Maori Migration,
pointed out that ownership of land was valued because
it gave urban Maori an attachment to ‘home’ and speak-
ing rights on their marae. The process of urbanisation did
not need to be traumatic or disintegrative for them, she
argued, if a strong rural society allowed the maintenance
of social and cultural relations between the towns and the
home communities.”” Increasingly, however, there was a
disjunction between the Crown’s policy of integration and
the maintenance of rural links and turangawaewae (see
chapter 11).

Throughout the 1960s and 1970s, governments con-
tinued to develop the natural resources of the Central
North Island, alongside commitments to Maori land devel-
opment and employment and social security, as the way to
provide economic equality for Maori. Governments of this
era were concerned that Maori were becoming an ‘impov-
erished under-class, and saw integration and employment
as the solution. Development for the Maori people as a dis-
tinct group, therefore, was still a priority for governments,
but they remained focused on farm development and on
providing jobs.

In introducing the Maori Affairs Act 1967, the Minister
of Maori Affairs, Ralph Hanan, claimed that its purpose
was to ‘further the progress of the Maori people’ by pro-
moting agricultural development ‘by the Maori people for
the Maori people; and to ‘release Maoris in many respects
from the economic straitjacket that they have been in for
many years. The Government’s goal was to ‘help the Maori
people to march forward as equal citizens."”® The National
Government’s premise was still that ‘the development of
Maori as a people was tied to the development of their
land; alongside the provision of jobs and housing in the
towns and cities."” Although his policies were very differ-
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ent, Labour’s Maori Affairs Minister, Matiu Rata, noted in
1973 that his Government considered:

land as necessary not only for the social advancement of
the Maori people, but also for their economic and cultural
advancement. .. every encouragement should be given to the

Maori people to develop their land."

In the Central North Island, however, forestry jobs took
prominence in regional - and Maori - development.'”

It was not until the 1980s, with Labour’s massive
restructuring of the State sector, that tribal development,
tribal autonomy, and Maori business (rather than a Maori
workforce) became part of Government policy. This strand
of Labour’s thinking stood alongside the divestment of
State assets and the privatisation of the valuable Central
North Island industries that had hitherto employed Maori
(among others) under State management and for State
profit. At the same time, the return of Maori assets to
Maori control became a theme. The commercial fisheries
settlement of 1992, for example, stands in contrast to the
exclusion of Maori from any share in the privatised elec-
tricity or forestry industries of the Central North Island
region at that time."*

Although their policies and approaches differed enor-
mously, it appears, from the evidence available to us, that
from the 1940s until the 1980s governments were broadly
consistent in their belief that:

» Maori had a right to develop economically, socially,

and (to an extent) culturally as a people;

» governments should assist (or sometimes direct) that

development; and

» Maori land must be developed in the interests of both

Maori and the nation.

Since the 1990s, the belief that the Government should
direct Maori development has declined in relative terms,
but assistance is still provided through Te Puni Kokiri and
other agencies. In our inquiry, the Crown submitted that
Maori did not have a Treaty right to assistance with devel-
opment, but nonetheless claimed to be providing such
assistance in tourism and other fields."” This brings us to
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the question of what Treaty rights applied to development
in the ‘modern’ era (the mid-to-late twentieth century), so
that we may assess the Crown’s actions in that respect in
chapters 14 to 16. We turn now to examine how the courts
and the Tribunal have characterised the development right
for this period.

The Treaty right of development during the ‘modern’
period: As we have seen, there is general agreement that
there is a right of development inherent in the rights guar-
anteed by the Treaty for properties and taonga, and a cor-
responding Crown duty of active protection of that right.
There has been less agreement, however, over properties or
taonga not specifically identified in the wording of the Treaty
texts, and over some uses not reasonably foreseeable in 1840,
and whether these arise from or have an associated right of
development. As we have seen, the Crown and Maori agree
that the Treaty protects and guarantees lands, forests, and
fisheries, and enterprises that have developed from them,
including the application of new technologies and know-
ledge. At the same time, after hearing evidence from Maori
and the Crown, Tribunals have found that rivers and geo-
thermal taonga (examples of particular importance for our
inquiry) are or can be taonga guaranteed by the Treaty, and
as such they are subject to full rights, including a right of
development. This approach has been accepted to a limited
degree by the courts, where te reo and culture, although
not specified in the Treaty, have been accepted as taonga in
which there is an inherent development right and a corre-
sponding Crown obligation of active protection, including
active protection of that development right.

As the Radio Spectrum Tribunal explained, the courts
have tended to take a more limited approach in some
cases where the property or use was not clearly linked
to aboriginal rights and usages as at 1840. In such cases,
they have tended to limit consideration of a more mod-
ern Treaty development right (that is, a right which can be
applied to new technologies and knowledge) to what could
be considered aboriginal rights and usages at 1840 or what
could reasonably have been foreseen at that time. This has
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similarly limited the Crown’s duty of active protection in
this regard.

In his minority report on the Radio Spectrum inquiry,
Judge Savage took the view that the Treaty development
right is actually ‘a right to develop a right; for example,
fisheries or te reo Maori. In some respects, claims of a bare,
general right to develop are more a matter for social con-
science, social equity, politics, and article 3 of the Treaty,
issues that were beyond the expertise of that Tribunal."”®
Any general ‘principle’ of development per se cannot exist
independently of any other Treaty principle or right.
For resources not known about at 1840, his view was that
Maori have the same rights as everyone else.

Nonetheless, Judge Savage’s minority opinion con-
firmed that Maori had a Treaty right to develop resources
in respect of which they had customary rights and usages
prior to the Treaty. The judge considered, however, that
while ‘it is beyond argument that economic development
was a high motivator for Maori in entering the Treaty), the
Treaty does not ‘make promises of economic outcomes’
and it cannot be read as a promise of economic outcomes
down through the generations. Even so, he agreed that
Maori have a general Treaty right to develop as a people,
including to develop their culture, language, and social
and economic status, using whatever means are available
to them. In some circumstances, such as with culture and
language, the Crown has a positive duty to foster and assist
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development.

This view that a modern Treaty right of development
might need to be limited by links to other rights has been
raised in a number of Tribunal inquiries and court cases. It
includes the issue of whether a modern development right
must, under the Treaty, be derived from known aboriginal
rights or usages as at 1840 when it was signed. This issue
has also been raised by parties before us for our considera-
tion, particularly in the context of the Treaty development
claims taken by the Te Ika Whenua peoples for their riv-
ers. One of the Ika Whenua rivers, the Rangitaiki, forms
part of the eastern boundary of our Central North Island
inquiry region.
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We have already explained a number of cases where the
courts have previously agreed that Treaty principles and
expectations are important factors in considering obliga-
tions of the Crown, including those involving develop-
ment issues. This is in addition to, and a further means
of clarifying the meaning of, the Treaty texts and what
might have been understood and expected from 1840. The
courts agree that the Treaty must be regarded as a living
document capable of being applied in new and unforseen
circumstances.

Following the passing of the Energy Companies Act
1992, Te Tka Whenua peoples pursued urgent claims about
their authority and development rights in the Rangitaiki,
Wheao, and Whirinaki Rivers, both through the Tribunal
and through the courts. This legislation provided that
local electricity companies (as owners of the assets) could
transfer the assets in hydro schemes and the water rights
associated with them (including hydro dams located on
Te Tka Whenua rivers) to third parties.””” The Tribunal
held an urgent inquiry and issued an interim report, Te
Ika Whenua - Energy Assets Report, recommending that
the Wheao and Aniwhenua power schemes and associ-
ated water rights should be retained in their present own-
ership, or held by the Crown, until the substantive claim
to Te Tka Whenua rivers was heard. Te Ika Whenua claim-
ants then took court action, seeking to prevent any pro-
posed transfer. Part of their case was based on their claim
to the rivers and the preservation of their rights by sec-
tion 354 of the Resource Management Act 1991. Interim
relief was declined by the High Court and the matter was
appealed.

Having heard this case, the Court of Appeal explained
that in spite of ‘very elaborate argument’ it was actually
declining the appeal on one quite short ground. This was
because there was no realistic prospect that the Crown
would vest complete or partial ownership of the hydro
dams in the tangata whenua. Any Maori claims, therefore,
to remedies other than the ownership of the dams would
not be affected by the proposed transfer of the dams’
ownership."® Part of that judgment has been widely cited
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(the Crown did so in this inquiry). This was the Court of
Appeal’s view that:

however liberally Maori customary title and treaty rights may
be construed, one cannot think that they were ever conceived
as including the right to generate electricity by harnessing
water power. Such a suggestion would have been far outside
the contemplation of the Maori chiefs and Governor Hobson

in 1840."

The court explained that no authority from any jurisdic-
tion had been cited to it to suggest that aboriginal rights
extended to the right to generate electricity. The appellants
had not argued that way; nor had they contended that the
dams themselves were taonga.”* The court went on to state
that:

neither under the common law doctrine of aboriginal title,
nor under the Treaty of Waitangi, nor under any New Zealand
statute have Maori, as distinct from other members of the
general New Zealand community, had preserved or assured
to them any right to generate electricity by the use of water

power ...

The court explained that while it had to make its judg-
ment on the quite narrow ground of the likely impact of
proposed transfer of ownership of the dams, the way was
still open for Te Ika Whenua peoples to seek a remedy with
the Waitangi Tribunal. It commented that:

if any claims to compensation or interference with Maori cus-
tomary or fiduciary or treaty rights to land or water can be
mounted, they will not be diminished or prejudiced in any

real sense by such transfers ...

With regard to eels in the rivers, the court found that
if control had been assumed without consent there might
well have been breaches of the Treaty of Waitangi, as the
Crown acknowledged. But, as to the two dams, non-Maori
control had been an accomplished fact for a decade and
more. The clock could not be put back; ‘the Maori rem-
edy lies in the Waitangi Tribunal claim, or conceivably in
Court action based for instance on Maori customary title
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or fiduciary duty’. The court further stated that if the claim-
ants had meritorious claims:

their most practicable remedy may well lie through the
Waitangi Tribunal. .. the reason why the present appeal does
not succeed is simply that rights to or in the dams themselves
are not held by Maori, nor is there any substantial prospect
of a change in that regard; yet Maori claims to remedies not
extending to the ownership of the dams will not be affected

by the proposed transfers...™

The matter was then taken to a further Tribunal inquiry.
The Tka Whenua Rivers Tribunal stated:

We do not disagree with the comment of the Court of
Appeal that Maori, as distinct from other members of the
community, have not had preserved or assured, through cus-
tomary title, any right to generate electricity by the use of
water power. What we do say is that under the Treaty Maori
were entitled to the full, exclusive, and undisturbed posses-
sion of their properties, which would include their rivers. As
part of that exclusive possession, they were entitled to the full
use of those assets and to develop them to their full extent.
This right of development would surely include a right to gen-
erate electricity. The ability to exercise that right, however,
depends on present-day circumstances, not on the position as

at 1840.M°

For the Tribunal, therefore, the key was the proprietary
right that Maori retained in their rivers, and whether the
Crown could use their taonga to generate electricity with-
out consulting them and without paying for the use of
that property. However, the Tribunal also found that the
tangata whenua had shared the use of their rivers, as was
expected of a reasonable Treaty partner. As a result of this
and other matters, Maori no longer had the sole and exclu-
sive right to generate hydroelectricity on their rivers. The
Tribunal found, nevertheless, that although Te Ika Whenua
had given up part of their interest by sharing the resource,
they had still retained a residual proprietary interest that
was subject to Treaty guarantees. The Crown was obliged
to protect that interest and allow Te Ika Whenua the full
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use and enjoyment of it, including their right of develop-
ment of it. The Tribunal also found that this interest had to
be taken into account, even if the Crown decided that, for
matters of compelling national interest, it would develop
the rivers for hydroelectricity purposes. In such a case,
full compensation would need to be paid for the use of
the remaining proprietary interest held by Te Ika Whenua
people.

The Tribunal found that, in the circumstances of the
1970s, the Government’s decision to take control of elec-
tricity generation on these rivers was a reasonable exercise
of kawanatanga, so as to protect and develop the resource
for the benefit of all New Zealand. However, where the
Crown failed in its Treaty obligations at that time was in
omitting to consult with Te Tka Whenua Maori and take
account of their remaining interests in the rivers, and the
importance of this to their economic and cultural well-
being.”” The Tribunal found that if kawanatanga was to
be exercised, then such exercise had to be fair and with
proper consultation. If this involved infringing property
rights, then full compensation had to be paid.

The Tribunal also found that if circumstances changed,
as happened in the 1980s and 1990s with the transition
from cooperative use to commercialisation of power pro-
duction, the Crown was obliged to consider the continu-
ing Te Tka Whenua interest in their rivers, including their
remaining development interest. A move from coopera-
tive power generation for the public benefit of all, to the
privatisation of the industry where private profit was also
possible, opened new opportunities for Te Ika Whenua in
their rivers. The Crown, in fairness to its Treaty partner,
was bound to take that into account."® The Tribunal found
that: ‘It seems quite unacceptable that commercial profit
can be made from Te Ika Whenua’s interest in the rivers
without any form of compensation or payment.™

The Tka Whenua claim thus ranged over a series of
twentieth-century circumstances of great relevance to our
Central North Island inquiry. First, there was the initial
legislation, from 1903 onwards, by which the Crown estab-
lished its ‘sole’ right to use water for electricity. Secondly,
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there was the decision to develop these particular rivers for
that purpose in the late twentieth century. Thirdly, there
was the policy decision that it was no longer necessary for
the nation to be the sole owner or operator of power pro-
duction and supply, and that private parties could acquire
both the assets and the profits. In each of these circum-
stances, there were Treaty tests for the Crown to meet.

We note the Court of Appeal’s view that a Maori right to
generate electricity, over and above the right of any other
citizen, is not guaranteed by the Treaty. The Ika Whenua
Rivers Tribunal added that where Maori had a proprietary
right in their rivers the Crown had to consult and to pay
for any use of that taonga, including for the generation of
electricity.”® As Sir Apirana Ngata put it in the 1930s, the
national interest might require a resource such as petro-
leum for fuel, but there was nothing that required the prof-
its to go to the Crown instead of to Maori owners.™

We also note the Tka Whenua Tribunal’s view that the
policy change of the 1980s and 1990s created a new devel-
opment opportunity for the tribes whose taonga had been
used in the national interest and for profit. The facts in our
inquiry are different from the Ika Whenua case in some
respects, as we will see in chapter 16, but the broad find-
ings of the court and Tribunal assist in setting the Treaty
standards by which the actions of the Crown should be
judged.

As well as its relevance to hydroelectric power issues in
our region, the Tribunal’s view is also pertinent to the pri-
vatisation of forestry assets in the 1980s and 1990s. As with
the big power projects, exotic forestry came from an era
in which the Crown actively sought the economic devel-
opment of the Central North Island, its Maori land, and
its Maori people. Mr Walzl's ‘Maori and Forestry’ report
includes many references to statements to that effect by
officials and ministers in the 1960s and 1970s, and to a
form of partnership between the Forest Service and the
local tribes (and others).”” In 1987, forestry lease arrange-
ments were reviewed, and the resultant report stated:
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Maoridom’s stake in the forestry sector of New Zealand is
now substantial and ways in which this investment in land
and trees should be used as collateral to finance the peo-
ples [sic] aspirations for economic development should be

12
explored ...

Of course, much forestry development involved jobs on
former Maori land:

Despite it being seen by officials that these Ngati Whaoa
people were living on Forest Service land in Forest Service
buildings, the people themselves had a different viewpoint. As
Peter Staite notes: ‘The significance to me, is that they lived
and they died there as their tupuna had. The people con-
tinued to see this land as their land, as they were living on it.
When Peter Staite’s grandfather and grand-uncles went to
Waiotapu to work in the forest they saw that they were work-
ing on their own lands. There was an unbroken chain of occu-
pation. ‘They never lost their mana to the land; their occupa-

. . 2
tion was continuous.™*

Inevitably, Maori who saw things this way felt that they
had a special role and stake in exotic forestry develop-
ment. The Crown could have given real effect to this in its
restructuring during the 1980s. We will consider this point
in chapter 16. Here, we note that there are a variety of con-
nections between Maori and some properties or resources
which have come under the ownership or control of the
Crown. Where there is a strong whakapapa and spiritual
connection, and where the land or resource may have been
obtained in breach of the Treaty or to the detriment of its
former owners, the Crown’s obligation to provide Maori
with a share in new opportunities arising from that land or
resource is correspondingly greater.

(e) Applying the Treaty right of development in current
circumstances

In this section, we consider the application of the Treaty
right of development today. The Crown has asked for some
guidance as to how Maori rights of development should
now be delineated in practical terms. We begin with a
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further case in the Court of Appeal, which has elaborated
on the Treaty development right in modern circumstances.
In 1995, shortly after it heard the Tka Whenua appeal,
the court heard Ngai Tahu Maori Trust Board v Director-
General of Conservation.”™ The case has been cited by
claimants and the Crown in our inquiry.

In this case, the Court of Appeal was able to consider
the wider context of Treaty expectations and principles
because of the Conservation Act 1987 which requires
the Director-General of Conservation to consider Treaty
principles when administering the Act. This applies to
regulations issued under the Act that allow permits for
whale-watching enterprises.” The case arose when Ngai
Tahu took legal action to try to prevent the director-gen-
eral from issuing further permits for commercial whale-
watching in the Kaikoura area. The High Court recognised
that the director-general was exercising a legitimate aspect
of kawanatanga under the Conservation Act in consider-
ing and issuing permits. It also acknowledged Ngai Tahu
concerns about the proper exercise of his duty to consult,
and granted a declaration that he ought to have consulted
Ngai Tahu interests before granting a permit to a competi-
tor. However, it dismissed the Ngai Tahu claim that, by vir-
tue of the Treaty, they should have received protection for
their commercial whale-watching business for a period of
(say) five years from the commencement of their business.
Ngai Tahu then appealed this decision.

The Court of Appeal commented that commercial whale-
watching was a recent enterprise, founded on the modern
tourist trade. It was distinct from anything envisaged in (or
any rights exercised prior to) the Treaty. It had very little,
therefore, to do with what might be considered to be abo-
riginal rights at 1840. The court also commented that, as an
enterprise, it was hardly likely to have been foreseen in 1840.
The court commented: ‘however liberally Maori custom-
ary title and treaty rights might be construed, tourism and
whale-watching are remote from anything in fact contem-
plated by the original parties to the treaty’™ This was simi-
lar to what had been found with regard to aboriginal rights
in Te Runanganui o Te Ika Whenua Inc v Attorney-General.
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The court also found that the commercial whale-
watching business could not be construed as a taonga or
a fishery property right as contemplated by the Treaty.
Nevertheless, the court found that in applying Treaty
principles and expectations, this enterprise could be
regarded as so intimately linked to taonga and fish-
ery rights ‘that a reasonable treaty partner would rec-
ognise that treaty principles are relevant.® The Treaty
principle of active protection of Maori interests had to
be considered. The court confirmed, as it had in earlier
cases, that in the wider context of considering a Treaty
development right, the Treaty principles were not to be
approached narrowly.

In assessing all these factors, the court found that it was
relevant that the commercial use or exploitation of coastal
waters for viewing whales had some similarity to fishing
or shore whaling. Commercial whale-watching, although
neither a taonga nor the subject of tino rangatiratanga, was
nevertheless ‘analogous’ to them. It was additionally signif-
icant and ‘a further analogy, that, ‘historically, guiding vis-
itors to see the natural resources of the country has been a
natural role of the indigenous peopl¢’ In addition, the Ngai
Tahu commercial whale-watching activities were essen-
tially tribal rather than those of a few individual Maori.
Ngai Tahu also had a special interest in the enterprise,
having been pioneers of the whale-watching industry off
Kaikoura. They had taken the initiative to find capital for,
and devote energy to, this use of the waters."

In taking all these factors into account, the court found
that while the legislation required priority to be given to
the conservation objective for whales, and consideration
to be given to the standard of service being offered, nev-
ertheless a ‘residual factor of weight’ had to be the ‘special
interests that Ngai Tahu have developed in the use of these
coastal waters. The court found that ‘a period of complete
protection sufficient to justify the development expenditure
incurred by Ngai Tahu may be part-and-parcel of this’™
For these reasons, the court found that while it could not
accept the entire Ngai Tahu case, they were still entitled to
succeed in their appeal to a limited extent.”
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The court also found that some of the Crown’s arguments
in the case had been extreme and unacceptable. The Crown
had accepted the relevance of Treaty principles, given their
incorporation into legislation, but had argued that this
meant no more than a duty to consult Ngai Tahu, and that
the consultation had had no bearing on the ultimate decision
about a new permit. The court found there was ‘an absence
and even a repudiation’ of any notion that Ngai Tahu’s rep-
resentations could materially affect the ultimate decision
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concerning the permit.” The court found that a reasonable
Treaty partner could not reduce consideration of Ngai Tahu
interests to ‘mere matters of procedure’ or ‘an empty obliga-
tion to consult’™ Iwi had to be considered as Treaty partners
in administering the Act and Ngai Tahu were entitled to a
‘reasonable degree of preference’ in considering permits.”*

In this case, the Court of Appeal confirmed that consid-
eration of a Treaty development right did not have to be
limited to 1840, or even to those properties and taonga spe-
cifically mentioned at 1840, or to foreseeable uses of them.
The court was willing to consider Treaty development
rights, and Crown obligations to protect these, in mod-
ern enterprises that appeared particularly suitable to the
development expectations of Ngai Tahu. Relevant factors
included that the enterprise was located off the Kaikoura
coast within the rohe of Ngai Tahu, and that the enterprise
was at least ‘analogous’ to traditional practices and rights
of Ngai Tahu. These included the tribe’s development of its
coastal resources, the indigenous practice of guiding visi-
tors to see natural resources in their rohe, and their fish-
ing history. In addition, the right was stronger because a
tribal development initiative was involved, where the iwi
had committed resources and energy to the enterprise, and
where it had been a pioneer or significantly involved in the
new industry. As a result of all these factors, an extension
of the Treaty right of development in modern circum-
stances was reasonable, as was Crown protection of it. This
included ‘a reasonable degree of preference, such as an
agreement to grant an operating monopoly for a set period
to give the iwi the opportunity to further establish itself in
the enterprise.
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The Court of Appeal commented that this combination
of factors might well be unique, and therefore of limited
precedent value. After considering the facts of our inquiry,
we consider that similar combinations of circumstances
have occurred in the Central North Island region, as we
will discuss in chapters 15 and 16, especially with regard
to forestry and tourism. The application of a Treaty devel-
opment right to modern enterprises is therefore relevant
to our consideration of development opportunities. The
parallel between modern tourism ventures and custom-
ary practices in the Central North Island is even stronger
than that in the whale-watch case. In our inquiry region,
the evidence of Maria Tini, Cybele Locke, Professor Boast,
and many others demonstrates a practice of guiding for-
eign visitors to see the natural wonders of the region (and
profiting therefrom) that is unbroken from 1840 to the
present day. It has, of course, changed and developed with
the times.”’

The right to profit from touring visitors and to develop
tourism was confined to Maori before the signing of the
Treaty in 1840, but it is now shared with others. On one
level, it is related to the right to develop properties, because
the relevant natural features were possessed exclusively by
Maori in 1840. Some of those taonga have been alienated
with consent, others have been expropriated or acquired
in breach of the Treaty, and yet others remain in Maori
ownership. Where tourism depends on ownership of and
access to such resources, the Crown’s Treaty obligations
include:

» ensuring that Maori retain a sufficient land and
resource base for development (we note that geo-
thermal taonga were seen by everyone as vital in
this respect, from at least the time of the Fenton
Agreement in 1880 and the Thermal Springs Districts
Act 1881); and

» providing equal access to development opportunities
on this type of property.

The modern development right in tourism, however,

goes beyond the development of properties or the devel-
opment of tribes from a sufficient resource base. Treaty
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An early postcard showing tourists at Tikitere. Its caption reads: ‘The native guide explaining the wonderful boiling mud - cauldrons - known as

Hells gate’.

principles must be applied to the Crown’s decisions about
the tourism industry:

» where Maori are exercising a customary right or, as
with tourism in the Central North Island, the legiti-
mate outgrowth or development of one;

» where it is something analogous to a customary right
or practice;

» where it is in their rohe;

» where it involves their taonga;

» where they have been pioneers or have had a long his-
tory of involvement; and

» where it is a tribal initiative.

In our view, this delineation of the modern right should
assist the Crown in future in the Central North Island,
whenever there are opportunities in Crown-owned or
Crown-controlled resources. Modern tourism ventures,
profits from the generation of electricity, and exotic for-
estry are all obvious examples of where it applies (see chap-
ters 15 and 16).

A modern development right includes the opportunity
for Maori to participate in new development opportuni-
ties involving Crown-owned or controlled resources, so
long as at least some of the above criteria are met. Where
it owns or controls resources itself, the Crown’s obligation
to actively protect that right is to give full effect to it. This

may include, as it did in Ngai Tahu Maori Trust Board v
Director-General of Conservation, positive assistance by
means of a temporary monopoly. It must also include
opportunities for the exercise of tino rangatiratanga. It is
not enough, in other words, for Maori to benefit as work-
ers on a project in their rohe - they must have an appropri-
ate involvement at all levels of the operation.

Even more importantly, the Crown should consider its
obligations to Maori groups in terms of the principle of
mutual benefit, and whether those groups have yet obtained
the benefits anticipated in the Treaty. Even if Maori do
not have a ‘right’ in a resource, the Crown should, by the
reasoning of the minority report of the Radio Spectrum
Tribunal, consider whether the resource is a development
opportunity through which it could assist Maori, their cul-
ture, their language, and their future as a people.”

This brings us from modern industries which profit from
taonga such as land, lakes, and geothermal energy, to new
or recently-discovered resources. A number of Tribunals
have found that in cases where resources were not known
in 1840, or were not used traditionally, neither Treaty part-
ner can claim monopoly rights in a new resource. This
arises from the well-established principle that the Treaty is
not to be fossilised at 1840, but interpreted to meet new and
changing circumstances in light of the overarching Treaty
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principles of partnership, good faith, and mutual benefit.
In the case of the electromagnetic spectrum, for example,
this meant that the Maori interest in the newly-discovered
spectrum was greater than that of the general public. The
spectrum could also be regarded as a taonga shared by the
tribes and all mankind. Neither Treaty partner could claim
monopoly rights.”” These rights included a development
right, and this was especially important where other fac-
tors combined, such as the close links between use of the
spectrum and taonga such as language and culture.

This view was put by the Radio Frequencies Tribunal in
1990 and confirmed by the Radio Spectrum Tribunal in
1999. Both panels confirmed that the Crown was entitled
to use its kawanatanga authority to manage the spectrum
in the public interest, for example to regulate the use of fre-
quencies to international standards. However, it could not
sell management rights without consideration of Maori
interests.” As noted, the minority opinion in the Radio
Spectrum inquiry rejected this aspect of a Treaty develop-
ment right, although it accepted that there was a right to
develop properties and a right to develop as a people.

In addition to the Crown’s obligation to provide the
means of fulfilling the principle of mutual benefit, the
principle of redressing past Treaty breaches is also relevant.
Where there is a need to redress past breaches, active devel-
opment assistance from the Crown may form part of an
appropriate remedy. The Maori Development Corporation
Report found in 1993, for example, that the Government’s
initiative in establishing the corporation in 1987 was con-
sistent with the Treaty, in that it was a recognition of the
need for positive economic assistance for Maori and pro-
vided this assistance in the form of development banking
services. This was seen as consistent with the Crown’s duty
of active protection inherent in the Treaty. Where Maori
have lost properties and taonga and, as a result, have been
unable to participate in the national economy, and where
the disparity between the rate of economic progress of
Maori compared with other New Zealanders can be attrib-
uted in some measure to breaches of the Treaty, then the
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Crown’s promotion of Maori business is part of honouring
its Treaty obligations.”

As noted, the Radio Frequencies Tribunal found that the
radio spectrum is so intimately tied up with the use, pro-
tection, and development of the taonga of Maori language
and culture that Maori must be given greater rights of
access to this spectrum and its management than the gen-
eral public. That Tribunal also noted evidence of a ‘devel-
opment gap’ between Maori and non-Maori as a result of
the long-term negative impacts of colonisation and loss of
Maori resources. This was a factor to be taken into account
in the development of Maori broadcasting. An equitable
share of the spectrum could help correct the imbalance.*

Redress and the ability to provide it were also factors
for the Radio Spectrum Final Report in 1999. There, the
Tribunal found that the Crown could not decide to priva-
tise the use of the spectrum and sell it off for commercial
purposes without reasonably consulting its Treaty partner,
especially as to the implications of this for Maori inter-
ests.””" The report noted that:

the Crown was entitled to use its kawanatanga authority to
manage the spectrum in the public interest... However, it was
not entitled to sell management rights without consideration

of Maori rangatiratanga rights.'*

This would include whether, under the principle of
active protection, the Crown might need to consider the
impact on its ability to assist Maori to overcome damage
caused by past Treaty breaches. Further, and as part of the
general principle of development, the Crown was required
to consider whether the rights proposed for sale might be
useful in addressing Maori social and economic dispari-
ties. As noted, the minority opinion in the Radio Spectrum
inquiry also accepted the Treaty right of Maori to develop
as a people and a positive Crown duty to assist in fos-
tering and developing the taonga of Maori culture and
language.™

For the assistance of the parties in delineating the con-
temporary right, therefore, we conclude that the mod-
ern Treaty right of development extends to enterprises in
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which a reasonable Treaty partner would find that iwi and
hapu have a development interest. This carries with it an
obligation of Crown protection which may in some cases
extend to an obligation of positive assistance. In our view,
this is not the same as guaranteeing a successful economic
outcome from any enterprise, but rather the obligation is to
facilitate participation in the enterprise, if necessary with
positive assistance. We accept that this does not impose on
the Crown a Treaty obligation in respect of every modern
enterprise involving land or resources it owns or regulates.
Rather, the obligation exists where a combination of factors
makes it reasonable. It is not for us to prescribe an exhaus-
tive list of these, because the Treaty relationship anticipates
that both partners will address new circumstances as they
see best, based on principles of good faith, reasonableness,
and mutual benefit.

We can, however, point to the factors that have been
identified as important. These include, of course, whether
the modern enterprise utilises properties and taonga of
the community concerned. That is a key factor. In one
sense, it is immaterial whether exact aboriginal rights or
usages existed as at 1840 or could have been in reasonable
contemplation then, so long as the modern enterprise is
in some way ‘analogous’ to them. If other factors are con-
sidered more relevant by the Crown and Maori, then not
even an analogy may be necessary.

Such other important factors include whether the
enterprise is located in traditionally important areas or
resources of the rohe, whether the enterprise involves
a tribal initiative, and whether iwi and hapu have been
significantly involved in this kind of enterprise, such as
for lengthy periods or as pioneers. Also, if the enterprise
may contribute to the remedying of past Treaty breaches,
or is important for overcoming the vulnerable state of
a taonga, then such factors should also weigh with the
Crown. This, of course, requires reasonable consultation
with the community over what is needed and preferred,
both in terms of the enterprise and in terms of their par-
ticipation in it.

TREATY STANDARDS AND DEVELOPMENT

The claimants have not mentioned any resources
unknown at 1840 in our inquiry. Should such be discov-
ered in the future, we note that the Tribunal (including the
minority Radio Spectrum opinion) has recognised that a
Treaty development right extends to Maori as a people to
develop their culture, language, and social and economic
status using whatever means are available. This is especially
important for modern enterprises in circumstances where
economic disparity, historical disadvantage, or unfair bar-
riers to participation in development opportunities have
been identified. It is also of relevance where the enterprise,
as with the link between the radio spectrum and Maori
broadcasting, may enable vulnerable taonga to be assisted,
restored, or developed. The Crown’s obligation of protec-
tion in this respect is again to enable participation, includ-
ing positive assistance where necessary. Outcomes for spe-
cific enterprises cannot be guaranteed, nor is the Crown
obliged to do so except in so far as it has to protect taonga
in partnership with their kaitiaki or guardians.

The above conclusion refers to the modern Treaty
development right in terms of Crown-owned or Crown-
managed resources. But there is another aspect to this
right. Maori are still entitled to develop and profit from
the lands, resources, and taonga that they own. This has
been accepted by the Crown, claimants, the courts, and
the Tribunal. In our view, the principle of active protec-
tion requires the Crown to assist Maori today to develop
their properties, where that is their wish. Such assistance
should take the form of facilitating equal opportunities to
develop, and in particular by removing obstacles to Maori
development, such as title and governance problems, that
have been created by past actions of the Crown (see part
1 of this report). It may, depending on circumstances,
extend to other forms of positive assistance. Further, the
Crown ought to consider and carry out the findings and
recommendations of earlier Tribunals, and compensate
Maori for its use of properties that they possessed under
the Treaty and that have been developed and used with-
out payment. In our inquiry region, this could include
the use of their proprietary interest in waterways and
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geothermal taonga for the generation of electricity with-
out compensation.

Moving away from a strict rights-based analysis of the
question, we also reiterate our view that the Treaty cre-
ated a new bargain for two peoples to live and prosper
in this country. That required some change to exclusive
customary rights over time, in order to allow for settle-
ment and for the sharing of some resources in good faith
and partnership. The expectation of new opportunities
and shared benefits as a result of settlement means that a
focus on aboriginal rights as they existed at 1840 cannot
fairly be used to exclude Maori from new opportunities
or from rights to participate in them. To do so would be
to foreclose for Maori the opportunities they were prom-
ised and reasonably expected from the Treaty. Overall,
the Crown is required to honour the Treaty principle of
mutual benefit.

TRIBUNAL FINDINGS

In agreement with other Tribunals, we find that Central
North Island Maori have the following Treaty rights:

» As property owners, Maori have a right to develop
the properties and taonga guaranteed to them by the
Treaty if they so choose and under their own author-
ity (tino rangatiratanga).

» They have a right to develop their properties and
taonga by any means that they consider appropri-
ate. This includes new uses or technologies that were
unknown in 1840.

» They have a right to retain a sufficient land and
resource base to develop in the Western economy, in
accordance with their preferences, and to be actively
protected in the retention of such a base.

» They have a right to share in the mutual benefits
envisaged by the Treaty and promised repeatedly by
ministers and officials.
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» They have a right to develop as a people in terms
of their culture, language, and socio-economic
advancement.

In agreement with other Tribunals, we also find that the

Treaty right of development extends to:

» intangible as well as tangible taonga;

» ‘other properties’ not necessarily specified in either of
the Treaty texts; and

» the right of Maori property owners to develop or
profit from resources in which they can be shown,
on the facts, to have had a proprietary interest under
Maori custom (and that this is so even where the
nature of that property right is not recognised, or has
no equivalent, in British law, and therefore encom-
passes rivers, lakes, and the water resource contained
therein).

We further find that this right of development includes:

» equal access to development opportunities for the
above properties and taonga, on a level playing field
with other citizens;

» positive assistance from the Crown where appropriate
in the circumstances, which may include assistance to
overcome unfair barriers to development, some of
them of the Crown’s making; and

» the opportunity for Maori to participate in the
development of Crown-owned (formerly Maori) or
Crown-controlled property, resources, or industries
in their rohe, and to participate at all levels.

In our view, the Crown was required to take reason-
able steps in the circumstances of the times to meet these
obligations. In doing so, it was obliged actively to protect
Maori in their property and their development rights. This
was more than an aspiration; it was part of the full prop-
erty rights guaranteed by the Treaty and was fundamental
to the expectation that Maori would use their properties
to participate in the new opportunities, and share in the
benefits, that were brought by the Treaty and by settle-
ment. Further, this was a tribal right, as the Muriwhenua
Fishing Tribunal found, and subject to the guarantee of
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Maori autonomy (tino rangatiratanga). It was for the tribes
to decide the nature and pace of their development, in
partnership with the Crown. The ability of Maori to par-
ticipate in development opportunities as they chose, and
to meet the objectives they chose, was an important part of
the Treaty development right.

At the same time, the development of both peoples was
implicit in the Treaty and required the sharing of resources.
The alienation of resources for that purpose had to be with
the full, free, and informed consent of Maori, and proper
compensation had to be made. Where the Crown found
it necessary to develop Maori-owned resources itself in
the national interest, its first obligation was to consult
and to obtain consent to any required use or alienation. It
was required to infringe tino rangatiratanga as minimally
as possible and to pay compensation for the use of tribal
taonga.

In some circumstances, the sharing of a resource by
Maori as a reasonable Treaty partner may have lessened
their exclusive customary interests, including their exclu-
sive development interest. The Treaty guarantees, however,
still apply to the remaining Maori interests in these taonga,
including the remaining development interest. By the
same token, the principles of partnership, mutual benefit,
and reciprocity mean that the Treaty right of development
cannot be confined rigidly to links with aboriginal rights
and usages as at 1840. Maori expected and were prom-
ised the ability to participate in new opportunities and to
develop themselves as a people. This includes participation
in modern enterprises and opportunities not contemplated
in 1840.

We accept that it was neither possible nor necessary
for the Crown to guarantee Maori commercial success in
ventures, with the exception that the Crown must protect
Maori retention of taonga (where that is their wish) and
their relationship with their ancestral lands and waters.
The Crown’s obligation was to enable participation, not to
ensure success. On the broader question of ultimate out-
comes for Central North Island Maori, however, we find

TREATY STANDARDS AND DEVELOPMENT

that the Crown was obliged to provide the conditions in
which they could prosper and obtain the mutual benefit
envisaged by the Treaty. While factors such as international
markets are outside the Crown’s control, it actively assisted
other sectors of the community to economic success in
the nineteenth and twentieth centuries. As we will see in
our next chapter, the Crown’s witness, Professor Hawke,
accepts that governments set the parameters within which
economic development and progress could take place. At
a minimum, those parameters ought to have been fair to
Maori as well as to other citizens. In Dr Loveridge’s evi-
dence for the Crown, they were not. We will explore the
detail of the Crown’s obligations in this respect in chapters
14 to 16.

At the Crown’s request, we also offer our view of how
the Treaty right of development applies in today’s circum-
stances. In conjunction with the above findings, we fur-
ther find that the Crown must apply the principles of the
Treaty when development opportunities arise in respect
of Crown-owned or Crown-regulated resources or indus-
tries. In our view, a reasonable Treaty partner would
consult Maori and inform itself as to whether the Treaty
right of development applies in any particular instance.
Although we do not wish to be prescriptive, we note that
Central North Island Maori may have a right to participate
in development (at all levels) where some or all of the fol-
lowing factors apply:

» there is a customary right or a legitimate outgrowth

or development of one;

» the development or activity is analogous to a custom-

ary right or practice;

» the development or activity is in their rohe;

» the development or activity involves their taonga

(whether still in their legal ownership or not);

» they have had a long association or history of involve-

ment in the development or activity;

» a tribal initiative is involved or contemplated;

» the development or activity may contribute to the

redress of past Treaty breaches;
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» the development or activity may assist their cultural,
social, or economic development;

» the development or activity may assist in the pres-
ervation or development of a taonga in a vulnerable
state.

In the following three chapters of this part of our report,
we consider in detail whether the Crown met its Treaty
obligations in respect of the development of farming, tour-
ism, forestry, and power generation in the Central North
Island region.

SUMMARY

equal access to opportunities to develop them;

British law;

Central North Island Maori have a Treaty right of development. It includes:

> the right as property owners to develop their properties in accordance with new technology and uses, and to

> the right to develop or profit from resources in which they have (and retain) a proprietary interest under Maori
custom, even where the nature of that property right is not necessarily recognised, or has no equivalent, in

> the right to positive assistance, where appropriate to the circumstances, including assistance to overcome unfair
barriers to participation in development (especially barriers created by the Crown);

> the right of Maori to retain a sufficient land and resource base to develop in the new economy, and of their
communities to decide how and when that base would be developed;

> the opportunity, after considering the relevant criteria, for Maori to participate in the development of Crown-
owned or Crown-controlled property or resources or industries in their rohe, and to participate at all levels
(such criteria include the existence of a customary right or an analogy to a customary right, the use of tribal
taonga, and the need to redress past breaches or fulfil the promise of mutual benefit); and

> the right of Maori to develop as a people, in cultural, social, economic, and political senses.
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CHAPTER 14 I

FARMING OPPORTUNITIES

In this chapter we consider Treaty development claims
for iwi and hapu who retained lands and wished to utilise
them to take advantage of farming opportunities, particu-
larly the opportunities that opened up in what became the
modern farm industry from the late nineteenth century.
This new industry changed the shape of agricultural land
use in the North Island hill country — and throughout New
Zealand. It enabled a new class of independent farmers to
emerge, who were to make a significant contribution to the
development of rural communities and national economic
growth through most of the twentieth century.
Governments identified some kind of settled agriculture
or farming as a preferred form of land use from the
earliest period of colonisation. Maori were encouraged to
participate in this for the benefit of their communities. In
the first decades after the signing of the Treaty of Waitangi,
many iwi and hapu began to engage in new forms of
agriculture and farming encouraged by missionaries,
successive governors, and Government officials. They
achieved some early success in trading and exporting large
quantities of agricultural produce, especially wheat, fruit,
and vegetables. They also entered allied enterprises such as
coastal shipping and milling. However, these opportunities
declined in the mid-to-late 1850s, with warfare causing
further economic dislocation in the 1860s. The focus of
economic opportunity had also begun to shift to extensive
pastoralism, initially utilising areas of open tussock and
natural grasslands. By the 1880s, farming in New Zealand
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had become characterised by the growth of large estates,
on the one hand, and struggling small farmers relying on
a mix of seasonal work and small-scale agriculture, on the
other.

This changed with advances in refrigeration technology
in the 1880s. These enabled small farmers to produce
dairy products and meat to be chilled or frozen for
export, predominantly to Britain. It was the catalyst for
the development of the modern farm industry. More
marginal lands, including those in the North Island, were
now potentially able to be improved and developed for
economically viable farming. This new farming industry
developed very rapidly from the 1890s to the 1920s,
contributing significantly to national economic growth.

Governments were quick to recognise the potential
economic, social, and political benefits of this new
farm development and responded with significant
encouragement and interventions, including measures to
enable landowners of limited means to participate. This
assistance became targeted to more specific groups by the
19208, such as returned servicemen. Attention also began
to turn to state development of more difficult lands for
farming by this time, especially Crown lands. This was
extended to marginal and undeveloped Maori land from
1929, beginning in the Rotorua district. The intention
was that the State would develop the land, farm it until
development costs were repaid, and then return it to Maori
owners as working farms.
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An Overview of the Issues

The claimants’ case

Claimants submitted that, from the beginning of European
settlement, utilising land for settled forms of agriculture
and farming was regarded as an important economic
development opportunity. Government policies encour-
aged this form of land use. Maori - including Central
North Island Maori - were persuaded that by participating
they would obtain significant benefits from European set-
tlement. Given that the Crown identified this form of land
use as likely to be economically significant, it had an obli-
gation to ensure that sufficient lands were protected for the
present and future benefit of iwi and hapu of the Central
North Island region, as part of its duty of active protection
of their Treaty development right.

As new opportunities emerged in farming, and as the
State continued to actively encourage and promote it, the
Crown was also required to take reasonable steps to iden-
tify and address the recognised barriers faced by Maori
that were hindering their ability to utilise their lands for
farming, and to provide similar kinds of encouragement
and assistance as was offered to other sectors of the com-
munity. These reasonable steps included: monitoring what
the needs of iwi and hapu might be and addressing bar-
riers, such as title difficulties, that prevented them from
participating to the same extent as other landowners; pro-
viding the same or equivalent forms of assistance as were
made available to other landowners, such as equivalent
access to state lending finance; and positive assistance in
areas where it was recognised that Maori faced disadvan-
tage relative to other landowners, such as in knowledge
about farming needs. A further requirement was that the
Crown should refrain, as far as possible, from implement-
ing policies that undercut or infringed on Maori efforts to
utilise their lands for farming.

In this inquiry region, and as late as the early twenti-
eth century, the Crown failed to protect some iwi and
hapu in retaining sufficient lands for likely agricultural

FARMING OPPORTUNITIES

opportunities. This foreclosed on their opportunities to
participate in expected developments in farming and agri-
culture, and contributed to their economic marginalisa-
tion. Where iwi and hapu were able to retain significant
lands in this region, these were (in many cases) of a mar-
ginal and isolated nature, limiting their usefulness for agri-
culture. Thus, any supposed ability to be able to support
communities through agricultural and pastoral pursuits
on these lands was largely illusory.

Claimants submitted that the Crown failed to assist iwi
and hapu in this region to overcome the recognised bar-
riers they faced in utilising their lands for farming, and
that this was critical in the early phase of the development
of modern farming. Government inquiries warned, from
the early 1890s, that Maori would need assistance if they
were to successfully take advantage of emerging farming
opportunities. These warnings were continued in the early
twentieth century by the Stout-Ngata commission of 1907
to 1909, and applied to the situation in our inquiry region.
Despite this information, the Crown failed to provide ade-
quate mechanisms to enable Maori to transform the indi-
vidual and scattered shares in land that had been created
by the Native Land Court into economically viable blocks
that could be effectively managed for farm purposes.

The Crown also failed to provide Maori landowners with
similar or equivalent access to lending finance and state
advisory and research services as were made available to
other landowners for farm development.' This was partic-
ularly critical during the period of rapid growth in modern
farm development from the 1890s to the early 1920s. The
iwi and hapu who were denied these forms of assistance at
a critical period of farm development suffered serious and
long-term impacts.”

The Maori land development schemes established in
this inquiry region from 1929 onwards were a welcome
and important Government initiative to assist Maori to
overcome barriers to utilising their land for farming. Some
owners had land developed by the State and returned as
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economically viable farm operations.” In the Rotorua dis-
trict, some hapu were able to use schemes to repurchase
previously alienated lands.* The schemes also had the over-
all result of retaining land in Maori ownership.” However,
in some cases these schemes were of too little use, and came
too late. In other cases, land was left out of the schemes
without any alternative forms of assistance being offered to
overcome continued barriers to farm development.

The way the Maori land development schemes were
implemented also had the effect of significantly limiting the
Treaty development rights of iwi and hapu of this region.
Maori sought to participate in farming to meet the objec-
tives and needs they had identified for their communities.
Yet in order to overcome difficulties with governance,
and to provide access to capital, the Crown significantly
infringed their property rights and their right to decide
how their land would be farmed or otherwise utilised.
While infringing these rights and asserting far-reaching
decision-making powers, the Crown failed to ensure ade-
quate consultation with landowners, and adequate protec-
tion of landowners” property rights, interests, and powers
of decision-making.’

The Crown used the Maori land development schemes
in this region to pursue its national interest objectives,
which included bringing all farmable land into this partic-
ular kind of production, ensuring that state investments in
land development were protected and recovered as far as
possible, and assimilating Maori. It placed these objectives
ahead of adequate consideration of or protection of Maori
rights to set and pursue their own objectives for develop-
ing their lands.”

In pursuing its national interest objectives, the Crown
also failed to undertake its duty to minimally infringe or
avoid undermining Maori rights to develop their land for
farming. Examples of this failure include the Crown’s pur-
suit of land purchase policies and its acquisition of land
and resources for public works purposes. This undermined
Maori efforts to engage in farming in support of their
communities.
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The claimants submitted that all these breaches of the
Treaty contributed to ‘underdevelopment’ for iwi and hapu,
severely limiting and undermining their ability to utilise
their properties to take advantage of new economic oppor-
tunities that could have benefited their communities.*

The Crown’s case

The Crown agreed that productive land has been regarded
as important for economic development opportunities in
New Zealand. However, it submitted that much of the land
in this inquiry region was regarded as having limited agri-
cultural potential, especially before the resolution of the
‘bush sickness’ cobalt problem in the 1930s.” Consequently,
the Crown could not have been expected to ensure iwi and
hapu retained sufficient land to take advantage of farm
opportunities in this region during this early period. Nor
could the Crown have been expected to foresee the devel-
opments and technical breakthroughs that would later
make farming in this region more feasible.

The Crown agreed that there were other factors, in add-
ition to land ownership, that were widely understood to be
important for successful participation in farming. These
included adequate land title, access to lending finance, and
access to appropriate skills and knowledge. However, the
Crown submitted that prevailing views about the proper
role of the State limited the assistance it could provide in
the nineteenth century. The Crown relied on evidence
from Gary Hawke, presented at the Tribunal’s Gisborne
and Hauraki inquiries, that, at this time, the legitimate
role of the State was to do no more than establish a frame-
work within which economic development (or, in the lan-
guage of the day, ‘progress’) could take place. It would not
have been considered appropriate for the Crown to offer
any more in the way of positive assistance to Maori than
encouragement and advice.

The Crown submitted that the marginal lands of
this region were not considered suitable for forms of
Government encouragement for farming before the 1920s.
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Once it had been decided to attempt to develop these
marginal lands for farming, Maori lands were included
in the development assistance offered. The Crown’s major
response was the Maori land development schemes. These
schemes addressed the problems Maori faced in farming
and were particularly prominent in this inquiry region.

Key questions
As a result of the submissions and evidence before us, we
have identified the following key questions:

» Before 1929, did the Crown’s obligation to actively pro-
tect iwi and hapu in our Central North Island inquiry
region extend to identifying farming as a significant
development opportunity? If so, did the Crown take
reasonable steps to protect iwi and hapu in sufficient
lands for this opportunity?

» Before 1929, did the Crown take reasonable steps to
enable hapu and iwi with retained lands to participate
in emerging farming opportunities?

» Were the Crown’s Maori land development schemes
after 1929 a Treaty-consistent response to its obliga-
tion to actively protect the Treaty development rights
of iwi and hapu to utilise their lands?

FARMING AS A SIGNIFICANT DEVELOPMENT
OPPORTUNITY

KEY QUESTION: BEFORE 1929, DID THE CROWN’S OBLIGATION
TO ACTIVELY PROTECT IWI AND HAPU IN OUR CENTRAL NORTH
ISLAND INQUIRY REGION EXTEND TO IDENTIFYING FARMING AS
A SIGNIFICANT DEVELOPMENT OPPORTUNITY? |F SO, DID THE
CROWN TAKE REASONABLE STEPS TO PROTECT IWI AND HAPU
IN SUFFICIENT LANDS FOR THIS OPPORTUNITY?

We have already considered (see part 111) the general
Crown obligation of active protection of iwi and hapu in

FARMING OPPORTUNITIES

the retention of sufficient lands for their present and future
needs. We noted that, in general, ‘sufficient lands’ includes:
lands reasonably required for those customary usages that
iwi and hapu might wish to continue; lands required for
the immediate support of a community; and lands that
might reasonably be required for both the present and
future economic opportunities expected to arise from set-
tlement. We begin this section by considering whether the
need to protect Maori in retaining a sufficiency of lands
extended to a reasonable obligation to consider farming
as a likely economic opportunity — and therefore sufficient
lands for this - in this inquiry region before 1929.

The claimants’ case

Claimants submitted that Maori were encouraged to par-
ticipate in some form of settled agricultural or pastoral uses
for their lands from an early period of settlement. In turn,
iwi and hapu participated with some success, trading as far
as Australia. They were significant contributors to the State
by way of taxes on goods.”” When the Crown began to take
an interest in Maori land in the Central North Island, this
included identifying land that might be useful for a variety
of settlement purposes, including agriculture and pastoral
farming. This is illustrated in reports by Crown officials
and purchase agents, even from an early period. As early as
the 1850s, for example, officials had identified fertile land
near Mount Tauhara, to the north-east of Lake Taupo, as
having agricultural potential.”

By the 1860s and 1870s, leasing land for pastoral run-
holding had become identified as a major economic
opportunity. Bruce Stirling’s evidence was cited, of settlers
seeking to enter lease agreements with Maori in this region
on easily-grassed and affordable open country, including
the tussock and natural grasslands of northern Taupo and
Kaingaroa.” Anticipating the development of a pastoral
economy, iwi and hapu entered into leases, including some
with the Crown, in these districts.” These leases reflected
the widespread assumption that some form of agricultural
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or pastoral land use would be important in the new econ-
omy, even if its exact nature was not yet fully established.
It was anticipated that, as settlement increased, markets
were developed, and new advances in scientific knowledge
were exploited, land would continue to be useful for vari-
ous forms of agricultural and pastoral production. This, in
turn, required prudence on the Crown’s part when it pur-
sued turning leases into land acquisitions, so as to ensure
that iwi and hapu were protected in a reasonable suffi-
ciency of land for their present and future needs, including
for anticipated developments in agriculture and farming.
When the Crown began reviewing lease and purchase
arrangements in the early 1880s, the reviews revealed that
large parts of the region were now recognised as marginal
for intensive agriculture and even, in some areas, pastoral-
ism. This meant, however, that the Crown needed to ensure
that its protection took account of the quality as well as the
quantity of land, so that expected farming and agricultural
opportunities were not closed off. The Crown failed to take
reasonable care to ensure that iwi and hapu were protected
in sufficient quality land for these anticipated opportuni-
ties. As a result, some iwi and hapu had insufficient land
by the early twentieth century.” There were severe conse-
quences for their ability to participate in later farm oppor-
tunities when these became available. The lack of a suffi-
cient land base contributed to the marginalisation of these
communities throughout the rest of the twentieth century.
The claimants submitted that it was evident to Crown
officials, from a relatively early period, that land protection
mechanisms, set at minimum acreages and without regard
for the quality of lands, were especially unrealistic in this
region. In more marginal areas it would require large areas
of land to support any reasonably profitable form of farm-
ing. A ‘sufficient endowment’ might, therefore, involve not
only a reasonably extensive area of land for likely pastoral
and agricultural purposes, but also the continued protec-
tion of those additional lands and resources required for
community support. Access to mahinga kai, for example,
remained important. In the Central North Island, how-
ever, such land protections as were implemented were set
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at unrealistic subsistence levels rather than what was con-
sidered practically necessary for Maori ‘to fully participate
in the commercial economy as Treaty partners.”

Claimants submitted that, by the early twentieth cen-
tury, and even where iwi and hapu did retain relatively
large areas of land in this region, they were generally left
with the most marginal and least useful of their lands. In
assuming that quantity alone meant that they retained
ample for their needs, the Crown failed to recognise this
fact. The lands immediately useful for farm purposes
in this region were generally considerably smaller than
overall acreages implied, which meant that the economic
land base for farming was much smaller than was often
assumed at the time. There was considerable anticipation
that future developments in farming and land use might
make even the more marginal lands productive, but in the
meantime the possibilities for iwi and hapu were severely
limited. This was reflected in their continuing reliance by
1900, especially in the interior of the region, on lifestyles
based on subsistence cropping, limited farming, hunting,
fishing, and seasonal work."

Claimants submitted that, while the Crown placed pres-
sure on Maori to properly utilise their lands for farm pur-
poses, it failed to properly audit the impacts of land alien-
ation or what their future needs might be to adequately
participate in farming. The Stout-Ngata commission,
established in 1907, came too late for a number of iwi and
hapu in this region who no longer had sufficient lands for
their likely agricultural and farming needs. In any case, the
commission was too narrowly focused to properly audit
the land needs of all iwi and hapu in this region. It was con-
cerned largely with Rotorua lands, and was not required
to thoroughly consider iwi and hapu requirements in the
Taupo and Kaingaroa districts.

This focus reflected the Governments preoccupation
with what were considered ‘idle’ Maori lands, and making
them available for settlement, without sufficient concern
for what iwi and hapu of the region now required. The
claimants submitted that this reflected the Government’s
vision of Maori at this time as a rural workforce, reliant
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on seasonal farm work and public works, supplemented
by small areas of land and mahinga kai for their immedi-
ate subsistence. This was not a vision of Maori as poten-
tial farmers who required sufficient lands for new farming
opportunities. The claimants submitted that this failure to
consider their needs as potential farmers contributed to
a renewal of Government purchasing of their lands from
1905, in spite of warnings that, in this region, high acre-
ages did not necessarily mean surplus lands. This renewal
of purchasing without sufficient consideration of iwi and
hapu needs for farming further reduced the claimants’
opportunities to participate during a critical period of
farm development.

The Crown’s case

We have already noted the Crown’s concession that:
‘Viewed overall, and in Treaty terms, there was a clear fail-
ure by the Crown to ensure a sufficiency of land base for
a number of cNI iwi.” The Crown also agreed that nine-
teenth-century retention of Maori land in this region var-
ied significantly among hapu and iwi. For example, Ngati
Pikiao appear to have retained relatively significant land
holdings by about 1900, while others ‘retained minimal
land’ by this time."

The Crown submitted, however, that while productive
land was clearly regarded as critical to economic growth
in New Zealand in the period up to 1929, we need also
to take account of what was considered possible in terms
of farming in this inquiry region. The Crown noted that
many areas of the Central North Island were recognised
as having only marginal potential for farm development
purposes. Much of the region was regarded as relatively
infertile and of limited agricultural potential. As a result,
large areas of land would be required to support relatively
few people. At the same time, the Crown admitted that it
was less ‘discriminating’ than private buyers, and that it
was intent on buying up as large an estate as possible in
order to provide for close settlement in the form of small,
family farms. In any case, the Crown could not reasonably
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have been expected to ensure that iwi and hapu retained
sufficient land for future farm opportunities that it could
not have foreseen.”

The Crown submitted that, even so, in some parts of the
region there was significant retention of Maori land. Even
with later purchases of ‘considerable” areas of land in the
south and west of the Taupo district in the early twenti-
eth century, Taupo Maori still retained significant areas
of land.”® The Crown submitted that when it began pur-
chasing again in Taupo much of the land was classified as
‘unprofitably occupied, and that it is therefore not surpris-
ing that the area became the focus of renewed Crown pur-
chasing in the 1920s.” The Crown also reminded us that
land alone was not an ‘economic panacea’; other critical
factors were also required.

The Crown agreed that the Stout-Ngata commission’s
1907 to 1909 audits were limited and specific to only some
parts of our inquiry region. Lands in our Taupo inquiry
district were not included.” However, it submitted that it
was neither reasonable nor realistic for the Government
to have carried out such an audit earlier. The Stout-Ngata
commission was the best that could have been expected
in the circumstances of the time. It was a genuine effort
to discover whether Maori had retained sufficient lands,
including lands for farm purposes. The commission did
not consider the Taupo district in depth, because it was
apparent that efforts were being made to develop a for-
estry industry there in which there was little need for
Government intervention.

The Tribunal’s analysis

We accept that, when it first began to negotiate significant
purchases in the Central North Island region in the 1870s,
the Crown had no way of knowing how modern farm-
ing would develop from the 1890s, or how successful this
would prove to be. We also agree that there is significant
evidence that Government ministers and land purchase
officials recognised, from an early period of purchasing,
that some of the lands in the interior of our region, in
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particular what became known as the pumice lands, were
unsuitable for close agricultural settlement. As we note in
chapter 15, this made alternative economic opportunities
in this region, such as tourism and timber milling, all the
more important.

Nevertheless, the evidence makes it clear that, in com-
mon with other parts of New Zealand, some form of farm-
ing or agriculturally-based industry was anticipated as
likely to be important in the economy of this region, from
the earliest period of settlement. Understandings of how
this might work out in practice changed over time and as
new opportunities emerged. In addition, it was recognised
that extensive pastoralism, rather than close agriculture,
was likely to be more important for more marginal lands.
This expectation continued through much of the main
period of nineteenth-century purchasing in this region,
even while it was becoming increasingly evident that many
of the marginal lands were proving more stubbornly resist-
ant to pastoral development than had been anticipated.
The idea of settlement based on a rural, agriculturally-
based economy was pervasive in the nineteenth century,
reflecting not only economic expectations but also social
and political ideals for the development of a new society.
This remained the case in this inquiry region, even if pas-
toralism would have to be carried out on a more extensive
scale than usual, supplemented by other economic activi-
ties such as tourism and forestry. It remained a strong fac-
tor in land settlement and land purchase policies for the
region.

The twin sirens of civilisation and economic benefit -
expected from settled forms of farming and agriculture -
were held out to Maori to encourage them to participate.
It was presented as a major means of developing and pro-
gressing their communities and of sharing in the benefits
and prosperity expected to result from colonisation. These
expectations also underlay assurances to Maori, including
those in our inquiry region, that they could alienate lands
for colonisation without harm to themselves. Land sales
would result in settlement, which in turn would bring new
markets and innovations, and new, more productive forms
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of agricultural and pastoral land use. Maori would prosper
even if they parted with some of their lands.

As the evidence available to us makes clear, Maori them-
selves were not slow to see economic opportunities emerg-
ing in farming and agriculture, as new markets were cre-
ated with settlement. The history of these emerging oppor-
tunities in our region in many ways reflects developments
in the colony generally. The nature of early iwi and hapu
participation varied across this large region, extending as
it does from the rich soils, congenial climate, and relatively
easy access to markets in the coastal Bay of Plenty to the
harsher climate and poorer soils in the much less accessible
interior. Nevertheless, this did not prevent enthusiasm and
experimentation with cropping and agriculture through-
out the region. Future success was widely expected.

This expectation seemed well founded at first. In the
years immediately following 1840, hapu and iwi of this
inquiry region were among those who began to expand
their economic focus from trade in resources such as
flax to more active participation in growing and supply-
ing mainly agricultural produce to the new markets of
Auckland and Australia. Even in the interior of our region,
iwi and hapu received positive support and encourage-
ment from Government officials and missionaries to par-
ticipate in these new enterprises. We note the example of
the early farm mission stations established by the mission-
aries Thomas Chapman and Thomas Grace, at Te Ngae
in our Rotorua district and Pukawa on the edge of Lake
Taupo, respectively. We also note the encouragement and
advice to develop farming in the region that was given to
Maori of the area by early governors, notably Sir George
Grey. Historian Hazel Petrie records, for example, Grey’s
visit with Thomas Chapman to Rotoiti and Ohinemutu
in 1849, where he promised assistance and advice to local
Maori eager for a water mill.”

As a result, Maori communities in our region partici-
pated with some enthusiasm in what historians such as
Dr Petrie have termed the ‘golden age’ of Maori enterprise
in the years from 1840 to the late 1850s, when Maori sup-
plied the bulk of produce to the Auckland markets.”* As
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we described in chapter 10, there is some evidence that
this extended even into the interior of the region. Dr
Petrie describes the efforts of Ngati Pikiao, who, having
paid for their millstones, then rolled them along a track
from Maketu to Otaramarae, before transporting them to
their mill site at Rotoiti. The community at Tapuwaiharuru
[Tapuaeharuru] at Lake Taupo built sledges and drays to
drag their millstones and other machinery more than 160
kilometres from Matata. Ngati Whakaue built sledges to
drag millstones for their mill at Ohinemutu over some
46 kilometres of rugged country, with the men carrying
the rest of the necessary machinery on their shoulders.
The stones and machinery for the Tuhourangi mill near
Tarawera were shipped to Matata and then transported
by river, before being carried the rest of the way overland.
Visitors described this mill as fully operational in 1864.”

While the success of these efforts varied, it is clear that
Maori communities in this region and elsewhere were
willing participants in such enterprises and adapted rapidly
to the requirements of trading and agricultural production.
Dr Petrie notes how Maori communities, including some
in our region, took part in shipping enterprises associated
with trading during this time, to the extent of owning
and sailing their own vessels. The Attorney-General,
William Swainson, reported in 1857 that the Mataatua and
Tuwharetoa tribes, believed to number more than 8ooo
people, were that year estimated to have ‘upwards of 3000
acres in wheat, 3000 acres in potatoes, nearly 2000 acres in
maize and upwards of 1000 acres in kumara. They:

owned nearly 2000 horses, 200 head of cattle, 5000 pigs, four
watermills, 96 ploughs, 43 coasting vessels. .. more than 9oo
canoes and they had supplied 46,000 bushels of wheat to
Pakeha traders that year. . .*®

The wheat alone was estimated to have a market value of
£13,000.”7

The national decline in Maori participation in this phase
of commercial agricultural development by the 1850s also
appears to be reflected in our region. To some degree, this
reflected difficulties that had become apparent in parts
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The old mission house at Te Ngae where Thomas Chapman and his

wife Ann were based from 1840 to 1851. The dwelling was no longer a
mission house when John Kinder made this drawing of it in 1858.

of the Central North Island, with continued cropping of
poor soils, the limitations of a harsh climate, and difficul-
ties associated with isolation from areas of new settlement.
However, this did not entirely undermine confidence that
the lands themselves would become useful for future pasto-
ral or agricultural enterprises. Other major reasons for the
decline were overall falls in market prices, reduced demand
for the relatively narrow range of crops then being grown,
and uncertainty in the lead-up to the wars. For example,
in the Taupo district, Thomas Grace reported that by the
late 1850s poor soils had led to a decline in wheat produc-
tion. He also noted, however, that meetings and concerns
about the possible outbreak of war were further limiting
the planting of wheat.”

As happened nationally, new opportunities in exten-
sive pastoralism were beginning to be recognised in this
region by the 1860s. As we noted in chapter 10, runhold-
ing - based, at first, on leasing land from Maori - was
recognised as a new opportunity. The region’s open tus-
sock country and natural grasslands offered opportunities
to make profits from sheep, and in particular from their
wool. As we found, this new leasing economy suffered
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dislocation through war and was then undermined from
the mid-1870s as the Government sought to shut out pri-
vate competition for lands. The development of a runhold-
ing economy was limited to those with the knowledge and
persistence to persevere in spite of the Government, such
as the land speculator Thomas Morrin, and John Grace,
whose family had close links with Ngati Tuwharetoa and
whose brothers were involved in land purchasing at this
time. Morrin and Grace were both involved in taking up
leases and then freeholding them in northern Taupo and
Kaingaroa.”

As we noted in chapter 10, the Government’s review in
the 1880s of early purchase negotiations concluded that
some lands in the interior of our region were ‘worthless’ for
agriculture and farming. Some purchases were abandoned.
In other cases, purchases were continued where land was
identified as potentially useful for agricultural purposes.
We noted advice on the Paeroa block, for example, that the
valley lands had agricultural potential with ‘rich alluvial
and flax flats and swamps easily drained;, as well as timber
and hot springs.”

Government purchasing in the Central North Island
continued to follow a clear pattern of targeting those lands
identified as having the most economic potential, includ-
ing for possible agricultural purposes. These lands included
the richly fertile coastal area of the Rotorua district, where
there was heavy purchasing for agricultural purposes, as
well as the more open country of the Kaingaroa Plains
and parts of northern and south-western Taupo, which
were identified as having potential for pastoralism. We
also received evidence indicating Maori efforts to become
involved in pastoral activities, not just through leasing land
but also by running sheep on their own account. We note,
for example, the evidence of the Crown’s historian, Michael
Macky, of Ngati Manawa efforts to stock Pukahunui block
with a flock of 2000 sheep for farming purposes.”

Nevertheless, runholding did turn out to be much
more difficult than expected in some parts of our region,
especially in the interior. In these areas, runholding came
under severe pressure from introduced pests; runholders’
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flocks were forced to compete with rabbits for food and
were preyed on by wild dogs. The indigenous grasslands
provided little nutrition, and many areas were subject to
the then little-understood problem of mineral deficiencies.
At higher elevations, the climate was harsh. Runholding
required significantly more capital than might have been
expected, and in parts of the interior it became clear that
only very large runs could be economically viable; even
these struggled.” The geographer RG Ward described
sheep stations in the Taupo district as generally very large
by the late nineteenth century, and Maori appear to have
entered this form of pastoralism on only a small scale. The
official records of Maori-owned flocks at the southern end
of Lake Taupo indicate that they tended to be considerably
smaller than the norm and were in decline by the 1890s.”
As we noted in chapter 10, the combination of difficult
lands and Government policies which shut out private
competition proved unattractive to settlers and further
limited the development of a leasing economy.

Runholding did not develop on the scale first antici-
pated. Farm settlement was, for the moment, limited to
large-scale enterprises, but there was still considerable
anticipation that settlement based around small farms
would eventually be possible in the district as a transport
infrastructure was developed, further scientific knowledge
was gained, and new farming techniques became avail-
able. It was also assumed that forested land was naturally
more fertile and, once cleared, would be suitable for long-
term agricultural use. During the 1890s - and even when
land purchasing began to be undertaken again early in the
twentieth century - this remained a factor in Government
purchase decisions.

As with other districts, the advances in refrigeration
technology from the 1880s gave cause for further opti-
mism that even the more marginal lands might be made
viable for the new farming industry, and that further new
advances in technology and scientific knowledge, more
suitable animal and plant breeds, and improved land devel-
opment techniques would enable this to happen. We note
evidence, for example, of attempts to develop a small farm
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the then mysterious failure of sheep
and cattle to thrive (although crops and
horses seemed unaffected). The prob-
lem was known at first as bush sick-
ness, as it was thought that the tawa
and rimu forests that had been cleared
for farming were somehow linked with
the condition.” It was not until the
1930s that it was linked with a defi-
ciency of cobalt in the region’s soils, by
which time land development schemes
were already being tried. In the mean-
time, even with this difficulty, attempts
at farming continued, although once
again it was often the large stations,
with more extensive tracts of land and
the advantage of being able to rest stock
on apparently healthy areas, that fared
better. We received evidence that exten-
sive pastoral runholding continued in

The Waihi Dairy Factory (undated)

settlement for European settlers on Crown lands in the
Mamaku area of Rotorua from 1898'34 Maps were also pre- Photograph of a cow with ‘bush sickness’. In the 1930s, the
pared for the Taupo district in 1891 and 1892 in the expecta- cause of the disease was traced to a deficiency of cobalt in the soil.
tion that some form of farm settlement
would be possible. These showed areas
identified as having potential for small
farm settlement and dairying, in blocks
of less than 2000 acres, in the southern
Taupo area from Pukawa and Tokaanu
around to the Tauranga Taupo River.”
As well as the potential for dairying in
this relatively small area near the lake,
it was expected that sheep farms of
around 2000 to 3000 acres could be
viable in much of the rest of the Taupo
district, while the poorer pumice lands
required pastoral runs of tens of thou-
sands of acres.

Attempts at more intensive farming
in our region threw into greater relief
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the Rotorua and Taupo districts during this period, such
as the Lichtenstein station on leased Ngati Pikiao lands.”
There was also continued pressure on Maori to either par-
ticipate in utilising their lands for farming or have them
alienated as being ‘idle’ As we noted in chapter 10, this led
to new Government policies providing for the purchase of
‘surplus’ Maori lands.

We are of the view that, even though various forms of
farming did prove difficult in many parts of this region
— the pumice lands that cover much of the interior were
identified by the later nineteenth century as being par-
ticularly poor in this regard - this did not undermine
expectations that a rurally-based economy would even-
tually become important. This was substantially reflected
in Government land purchasing policy, whether in areas
identified for intensive agricultural purposes, such as the
coastal Bay of Plenty, or areas identified for more extensive
pastoralism, such as the Kaingaroa Plains and the open
northern and south-western areas of the Taupo district.
This was also underpinned by expectations of scientific
and technological advances, increased settlement, and the
provision of road and rail infrastructure. In some respects,
this view was overly optimistic. However, this is to rely on
the benefit of hindsight. The commitment to a rural econ-
omy during this period was such that governments went
to great lengths to encourage even poor lands into agricul-
tural production. This expectation and commitment to the
development of a rurally-based economy was something
the Crown had an obligation to consider during purchase
negotiations. Determining a sufficiency of lands for iwi
and hapu encompassed not only what was immediately
required for their subsistence, but also what might reason-
ably be needed for the agriculturally-based opportunities
that were expected from settlement.

It is clear to us that deciding what might be a reason-
able sufficiency of land for these purposes was not an easy
matter. It required the consideration of a number of fac-
tors, including the known quality of lands, other identi-
fied opportunities at the time, iwi and hapu populations,
and access to likely markets. However, at the very least, the
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standard had to be more than subsistence needs. In the
Central North Island, where it was known that the qual-
ity of land could be so variable, the consideration of the
immediate usefulness of lands for farming or agriculture,
over and above mere acreages, required some prudence.
We have already considered the Crown’s failures to actively
protect iwi and hapu lands in chapter 10. In terms of suf-
ficiency for anticipated agricultural and farming purposes,
it is clear that protections such as reserving a minimum
acreage of 50 acres per head, even if they had been prop-
erly implemented, bore little relationship to contemporary
understandings of the size of property needed for prac-
tical farming. As we noted, purchase negotiations were
first begun in the 1870s when pastoralism clearly required
significant acreages. In 1891, senior official TW Lewis
still considered 50 or 100 acres appropriate for individual
needs.” This was clearly unrealistic in large parts of our
inquiry region, and it made no allowance for collective
hapu and iwi needs.

By the 1890s, as modern farming practices developed,
there was considerable public discussion about what kinds
and acreages of land might be needed to develop viable
farms. This discussion extended to the still-undeveloped
country of the North Island. In parliamentary debates
in 1894 on the Land Improvement and Native Lands
Acquisition Bill, for example, there was general agreement
among settler politicians that most of the land left for farm
development in the North Island was poorer quality, more
marginal country which often remained in Maori owner-
ship. Even on better quality bush lands, 500 acres was still
likely to be too small, once cleared, to form an economi-
cally viable farm.” It was generally agreed that even the bet-
ter hill country, once cleared and grassed, required at least
500 to 600 acres. On the poorer quality, more marginal
Maori lands, anything from 2000 to 20,000 acres might
be required for a viable farm. The member for Waiapu,
James Carroll, agreed that most retained Maori land was
now of only marginal quality and required considerable
development for farming.* Yet, even as this seemed widely
known and agreed, reserve requirements for Maori at time
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of purchase, at least on paper, remained at around 50 acres
per head.

There was some movement in new legislative measures
to at least take quality of land into account. For example,
as we noted in part 111, the Native Land Purchase and
Acquisition Act 1893 (although it never seems to have been
implemented) proposed that, in requiring Maori to either
lease or sell their land, protections would be set on the
basis of 25 acres of what was considered first-class land, so
acres of second-class land, or 100 acres of third-class land
per owner. However, these assumptions still fell well short
of what was considered viable for marginal Maori lands.
The Land Act 1892 set maximum acreages for general land-
owners acquiring or aggregating farm lands at 640 acres for
first-class land, 2000 acres for second-class land, and s000
acres for third-class land. Although these were maximums,
they were more realistic in terms of viable farm size.

The Stout-Ngata commission also came to the view, from
1907, that Government protections for Maori land were set
at bare subsistence levels rather than what was considered
practical for viable farming, even on average lands. The
commissioners noted that Government policy, adopted
from 1905 when purchasing of Maori land resumed, was
that Maori needed to be protected for their ‘maintenance’
at 25 acres of first-class land, 50 acres of second-class land,
or 100 acres of third-class land per owner.” The commis-
sioners compared these acreages with Government protec-
tions for compulsory acquisition of large pastoral estates
under the Land for Settlements Acts. These entitled owners
subject to the Acts to select land for themselves up to 1000
acres of first-class land, 2000 acres of second-class land,
and 5000 acres of third-class land. These were maximums,
but, as the commissioners noted, if Maori were protected
in their land at only half these rates, there would be only
a ‘very small’ area of Maori land left in the North Island
for settlement purposes.”” At the same time, Maori were
coming under considerable pressure during this period to
properly utilise their lands for farming and other purposes.
In Parliament in 1893, for example, the Minister of Lands,
John McKenzie, observed that Maori were being ‘called
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upon to make up their minds as to whether they will make
good use of their land, or allow good use to be made of it
by the Government.*

We are of the view that Government protections for
Maori land retention were set at bare sufficiency during
this period and not at what were clearly acknowledged
to be practical standards for enabling Maori to utilise
their lands for farming purposes. This was a breach of
the Crown’s obligation of active protection of their Treaty
development right to be protected in sufficient lands for
what were anticipated farm purposes.

One impact of this failure was that, as we have shown
in chapter 10, those iwi and hapu with interests in the
Kaingaroa district who had been eager to participate in a
leasing economy had lost most of their land base by the
early twentieth century. With this loss went any possibility
of taking part in future opportunities, including pastoral
or other farming opportunities. The high rate of land alien-
ation through sale in this district by 1900, much of which
occurred when it was known that large stations were the
most economically viable form of farming there, reflects
the lack of reasonable steps taken by the Crown to protect
the ability of iwi and hapu to participate in anticipated
farm development opportunities.

We have already referred in some detail, in chapter 10,
to the findings of the Stout-Ngata commission regarding
iwi and hapu who retained interests in the Rotorua district
by the early twentieth century. That commission found
that in the coastal area, which possessed the best-quality
lands in the district for agricultural purposes, ‘compara-
tively little’ land had been left to Maori as a result of Crown
and private purchasing. Most coastal iwi, in fact, retained
barely sufficient land for even their present needs.** The
commission noted that Ngati Rangitihi, for example, were
reliant on fishing and on seasonal rural work for Pakeha
farmers.®

The commission found that most iwi and hapu who had
retained lands in the Rotorua district were now located
in the interior, where the country was much more mar-
ginal for close farm settlement. There, the pumice lands
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An unidentified Maori group outside a whare still under construction, sometime between

1892 and 1910. The information accompanying this photograph by Edward George Child

describes the location as ‘an unidentified swamp area at Lake Taupo’ - some of the Maori-

retained land marginal for farming at that time.

were suitable only for large pastoral runs.* The commis-
sion warned the Government that Maori generally had
‘ample’ land that was ‘not suitable for close settlement’
and had limited potential development uses. The area of
good-quality land retained by Maori that could meet their
present needs, their prospects as ‘settlers, and the needs of
their descendants ‘is not as great as is generally supposed.*
As we have previously noted, the commission found that,
taking the quality as well as the quantity of remaining land
into account for present and future needs, especially for
anticipated farming, the hapu in the interior of the Rotorua
district, with the exception of Ngati Pikiao, ‘cannot in our
opinion be fairly said to have surplus lands for sale’* The
commission assumed that some of the best-quality land
that remained was under forest that was yet to be milled,
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although in some areas the trees might
well be ‘the most valuable crop the land
will ever grow’” It noted, however,
the willingness of hapu and iwi to par-
ticipate in farming and, on the best of
the remaining lands, it recommended
Government assistance in establish-
ing large hapu farms of some 2000 to
3000 acres each - equivalent, presum-
ably, to what were generally regarded
by this stage as third-class farm lands.
These were to form one farm each for
the major hapu of Ngati Whakaue,
Tuhourangi, and Ngati Uenukukopako,
and two for Ngati Pikiao.”® Otherwise,
as noted, the remaining pumice lands
were useful only as pastoral runs.

To summarise: in the Rotorua dis-
trict, as in Kaingaroa, iwi and hapu
were now severely limited in their abil-
ity to participate in farm opportunities
as a result of Government failures in
protecting them in retention of suitable
lands. Those iwi with interests in the
richer coastal lands had suffered signifi-
cant losses with little protection. Most retained lands were
concentrated in the poorer and least accessible interior
regions. In these circumstances, while farming was possi-
ble, options were limited and in some cases would have to
wait until forest clearing was completed.

We do not have the benefit of a Stout-Ngata investiga-
tion for the Taupo district. However, the evidence we do
have indicates a similar pattern, by the early twentieth
century, of a failure of Crown protection for iwi and hapu.
Some were subject to heavy land purchasing, for example
in north-eastern Taupo, as a result of interest in possible
pastoral runholding in the 1870s and 1880s. On the other
hand, other tribal groups had been able to retain signifi-
cant lands where purchasing had proved too difficult and
their lands were either inaccessible or for the time being
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unsuitable for farming. However, much of what was
assumed to be better land, suited to long-term farm oppor-
tunities, was not immediately available for that purpose,
being forested or lacking road and rail access. As we have
already noted, much of this land, apart from a relatively
small area for dairying around the southern part of Lake
Taupo, required relatively large farm sizes of 2000 to 3000
acres to be viable, while tens of thousands of acres were
required for large pastoral runs on the pumice lands.

From the early 1890s, Ngati Tuwharetoa leaders peri-
odically informed the Government of the position as they
saw it. Tureiti Te Heuheu told the Rees-Carroll commis-
sion in 1891, for example, that he believed that by then
Ngati Tuwharetoa retained about 1.5 million acres of land.
Laurence Grace gave evidence of his latest census, reveal-
ing a tribal population of about 2000 people.” Assuming
reasonable accuracy, this averaged at around 750 acres of
retained land per individual over the whole district. This
was not a large amount of land for possible farm devel-
opment in such marginal country, where for most of the
district average farms on the better land required around
2000 to 3000 acres to be economically viable, and poorer
areas required much larger stations.

Tureiti Te Heuheu gave further evidence to the Native
Affairs Committee in 1905.”* He noted that general pro-
visions concerning classes of land, of up to 640 acres per
farm for first-class, up to 2000 acres for second-class, and
up to 5000 acres for third-class land, were completely
unrealistic for the pumice lands of the district, which, rela-
tively speaking, could be considered more like ‘tenth class
He believed, nevertheless, that these lands could produce
good quality sheep meat and wool, but that this generally
required around 10 acres ‘all round’ for each sheep or, on
the best of the pumice land, five acres per sheep.” It is clear
from this estimate that, even with relatively large areas of
land, farm units had to be substantial to be economic on
the pumice land, with some runs needing to be 10,000,
20,000, Or even 30,000 acres in size.”

The pumice lands held little attraction for settlers who
could find alternative farm land elsewhere. This was

FARMING OPPORTUNITIES

possibly why the Stout-Ngata commission did not bother
to investigate land uses in the Taupo district, apart from
timber agreements. In 1909, Apirana Ngata described the
large areas east and north of Lake Taupo as ‘poor pumice
areas and considered that there was little likelihood of
any great demand for such land for settlement in the near
future.” In 1911, the Crown also considered most of the
remaining large areas of Maori land in the Urewera and
Taupo districts as generally unfit for close settlement (fam-
ily farms). Small grazing runs or large pastoral runs were
considered possible.”® It was anticipated that such lands,
lying to the north, east, and south of Lake Taupo, might
after much experimenting eventually be made profitable,
even if for the present they could only be classed as pastoral
runs.” As we have seen in chapter 11, the Crown resumed
its purchases of Taupo lands from around 1918, both for
future land settlement purposes and to control the timber
resource. This was in spite of variable land retention rates
among Maori communities in this district and consistent
information by this time that they were going to need large
quantities of land for practical farming opportunities.

The Tribunal’s findings

We agree that, when the Crown began purchasing Maori
land in the Central North Island, from the 1870s, it could
not have predicted the exact ways in which modern farm-
ing would develop from the 1890s. It is also clear that large
parts of the interior of this region proved stubbornly dif-
ficult to develop for farming in the years before 1929.
However, Governments remained convinced that some
form of settled agricultural or farming development was
going to be a major economic opportunity in New Zealand
- and in this region - throughout the late nineteenth and
early twentieth centuries, either at the time or in the future
as settlement progressed. The Crown purchased large areas
of land in the region based on this assumption, especially
in the coastal Rotorua district where lands were most fer-
tile, and in Kaingaroa and northern Taupo when runhold-
ing appeared to become a significant opportunity in those
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areas. Land purchase officials took the quality of land for
possible agricultural purposes into account when negoti-
ating purchases. There was also a strong assumption that
advances in knowledge and technology would make even
marginal lands more useful for agricultural purposes in the
longer term, and governments purchased extensively, in
anticipation of this, to make land available for settlement.
The Crown also had an obligation, therefore, to protect
iwi and hapu in sufficient lands to be able to participate in
these anticipated opportunities.

We agree that determining what were sufficient lands
for possible farming and agricultural purposes in this
region was not an easy task, and that it required the con-
sideration of a number of factors. The Crown wanted to
prevent Maori landlessness, but it defined this inappropri-
ately and without regard to the facts and advice available to
it. The Crown defined sufficiency on the basis of subsist-
ence needs for Maori, but on the basis of farming needs for
settlers, and therefore protected and empowered each set
of citizens differently. The Crown also failed to adequately
monitor iwi and hapu needs, preferring instead to define
protections only for individuals even while Maori still
lived as tribal communities. This was in breach of Treaty
principles of partnership, autonomy, active protection, and
equity.

The Stout-Ngata commission revealed that this situ-
ation had already had significant impacts for some iwi
and hapu by 1907, limiting them to a marginal subsistence
role in any new farm opportunities. A similar pattern of
events appears to have occurred in Kaingaroa and north-
ern Taupo. We agree that it is sometimes difficult to make
a direct link between insufficient lands and economic loss
or marginalisation (prejudice), especially in those parts of
the Central North Island region where lands were poor
for farming. We follow previous Tribunal reports in not-
ing that, even though it is difficult to be exact about the
nature of this link, there clearly is one, especially when
land was expected to be a fundamental economic asset for
Maori, and farming was expected to be a major develop-
ment opportunity. The development implications for iwi
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and hapu who were left without a sufficient land base by
the beginning of the twentieth century were serious. This
was especially the case for those hapu and iwi whose lands
were particularly suitable for the farm opportunities that
were being identified.

There were still opportunities, after 1907, for the Crown
to provide active protection of iwi and hapu to participate
in farming on their retained lands in the more limited ways
open to them. This was the case for Ngati Tuwharetoa, for
example, and for the inland Rotorua iwi and hapu identi-
fied by the Stout-Ngata commission. We turn now to con-
sider such opportunities.

PARTICIPATION IN FARM DEVELOPMENT
OPPORTUNITIES

KEY QUESTION: BEFORE 1929, DID THE CROWN TAKE REA-
SONABLE STEPS TO ENABLE HAPU AND IWI WITH RETAINED
LANDS TO PARTICIPATE IN EMERGING FARM DEVELOPMENT

OPPORTUNITIES?

We have found that governments identified some form of
agricultural or farm-based land use as likely to be a major
economic opportunity through the nineteenth and early
twentieth centuries. Land settlement and land purchase
policies were based on this belief, even for the more mar-
ginal lands of the interior Central North Island region. We
turn now to consider to what extent it was reasonable for
the Crown to have assisted iwi and hapu to participate in
farming opportunities in the region before 1929, and to
what extent it fulfilled any such obligation.

The development of modern farming in New Zealand
from the 1890s, and especially in the critical period to
the 1920s, finally seemed to offer the very real possibility
that the social, political, and economic goals of economic
growth based on the development of a closely settled,
rurally-based economy might be achieved.” The new style
of farming, based on the export of chilled meat and dairy
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produce, grew rapidly, quickly eclipsing existing farm sta-
ples such as wool and enabling the spread of farming onto
lands previously regarded as marginal. In 1881, for exam-
ple, New Zealand produced no exports of refrigerated
meat, cheese, or butter. Within two decades, by 1901, New
Zealand’s exports of such products had reached 100,000
tons a year and were still growing.” According to the his-
torian, James Belich, between 1891 and 1911 the number of
recorded dairy farmers in New Zealand jumped from 452
to 15,000, and continued to grow more slowly after that.*
Dairy exports to Britain grew from 4000 tons in 1891 to
15,000 tons in 1901, and 123,000 tons by 1921. Frozen sheep
meat exports grew from 50,000 tons in 1891 to 93,000 tons
in 1901, and 216,000 tons in 1921. Growth in the later part
of this period was helped by wartime commandeering.”
Many of the new farms produced a mix of wool, beef, and
pork, as well as sheep and dairy, but the dominant farm
products rapidly became butter, cheese, and sheep meat.

Queens Wharf, Auckland, in the
1890s, bustling with activity. With the
advent of refrigeration, the export

of chilled meat and dairy products
from New Zealand rose from zero to

100,000 tons in the space of 20 years.

The new methods and more intensive style of farming
that developed during this time were accompanied by an
increase in the rural population of the North Island and
a massive transformation of its environment. Although
many new farms struggled initially, this period has also
been identified as a time of major economic development
opportunities. This was especially the case for those land-
owners with limited capital and land. They were now able
to take advantage of sources of affordable and accessible
mortgage finance, as well as advances in scientific and
technical knowledge, to develop and transform their lands
so that they could produce large quantities of export-quality
produce. A new class of independent farmers was created
based on these new forms of economically-viable, modern
farm production.®

Regional participation in these new farm opportunities
varied. Some North Island districts grew much faster
than others. Nevertheless, even more marginal lands
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were considered potentially useful for farming, even if it
meant larger, less intensive farms. Those who were able
to enter the farming industry during the earlier part of
this period gained the benefits of high commodity prices
and guaranteed markets during the war years from 1914.
Opportunities and benefits became more limited again in
the 1920s, as general farm growth slowed and opportunities
to enter farming became more restricted.

The rapid success of the new form of farming has been
attributed in large part to active Government support
and encouragement to landowners and settlers of limited
means to participate. This included active assistance to
remove barriers to using lands for the new form of farming,
and positive encouragement for farmers to improve their
methods and farm practices to produce quality produce
for the export market. All parties before us agreed that, in
addition to land ownership, a number of important factors
were widely acknowledged in the nineteenth and early
twentieth centuries (as they still are today) as prerequisites
for successful participation in farming. These were secure
forms of land title and governance, access to farm finance,
and access to skills and knowledge.

The claimants’ case

The claimants submitted that the Crown had a duty to
actively protect the Treaty development right of iwi and
hapu to utilise their lands in the New Zealand economy.
The Crown had an obligation, therefore, to address identi-
fied barriers to Maori using their lands for such opportu-
nities as farming. The obligation included:

» addressing title and governance issues, as iden-
tified at the time, to enable Maori land to be used for
farming;

» assisting with the skills and experience that iwi and
hapu needed to participate equally with other sectors
of the community in farming; and

» assisting with forms of lending finance for improving
Maori lands for farming that were equivalent to what
was offered to other sectors of the community.
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The duty of active protection also required the Crown
to refrain from undermining iwi and hapu efforts to par-
ticipate in farming or, if this was not possible, to impact on
those efforts as little as possible.

The claimants submitted that the Crown failed to ade-
quately address the barriers of title and governance for
Maori land, which were limiting their ability to begin
farming. This had long-term impacts for iwi and hapu. It
resulted in increased pressure on their lands, and vulner-
ability to having control of their lands removed to others.
It also contributed to the continuing and long-term reluc-
tance of private lenders to provide the necessary invest-
ment finance for farm development.” Counsel for Ngati
Tuwharetoa alleged, for example, that the Crown’s failure
to respond to requests to improve the Maori title system
severely hampered their efforts to develop dairy farming
in the 1920s.**

Claimants also alleged that the Crown failed to offer iwi
and hapu of this region the same or equivalent kinds of
positive assistance that were provided to other sectors of
the community to use their lands to participate in farm-
ing opportunities. This included a failure to offer access
to inexpensive farm finance, which was offered to other
landowners of limited means from 1894. The lending that
the Government provided did not address the needs of
Maori communities, and it was implemented in ways that
effectively excluded most Maori. This failure was espe-
cially critical during the years of significant development
in farming from the 1890s to 1929. The exclusion of Maori
from this development was discriminatory and had long-
term consequences.

The claimants submitted that the Crown also failed to
provide assistance that had been identified as necessary
to enable iwi and hapu of the region to gain the skills and
knowledge necessary for the new style of farming. These
needs were consistently made known to the Government
through such official channels as commissions of inquiry.”
In contrast, the Government took active steps to provide
expertise and advice to Pakeha farmers in the ways that
would be most useful to them.
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In the claimants’ view, there were serious consequences
from the Crown’s failure to assist iwi and hapu to overcome
the barriers they faced to participating in farming. Effect-
ively, they were excluded at a critical period, and this
deprived them of the significant benefits that accrued
from early entry into the industry. These benefits included
significantly greater Government assistance, and high
market prices which could provide a cushion for later
downturns. Claimants submitted that they were dis-
advantaged by their effective exclusion from practical
farm business experience, debt management skills, land
development and the specially-directed
Government assistance that was available. In particular,
disadvantage occurred when they attempted to utilise their
lands and resources in later development opportunities.
They were disadvantaged in terms of experience, skills,
and confidence, and in the loss of land and resources they
might otherwise have been better able to retain to support
communities in tribal areas. In entering farming later, they
faced significantly greater regulatory and environmental
controls than had been the case for those who entered
farming earlier in this period.”®

In the claimants’ view, early exclusion also contributed
to disadvantage in less tangible but still important ways.
For example, it helped to entrench and prolong stereotypes
that Maori were generally lazy, uncooperative, and inca-
pable business people, that all Maori land was unsafe for
lending on, and that it was not safe to allow Maori control
of their land and resources. These stereotypes influenced
the views of officials and the general public when it came
to Maori participation in development opportunities, and
even today they continue to restrict access to private lend-
ing sources.”

experience,

It was submitted to us that this failure to assist Maori
to overcome barriers to participation in economic oppor-
tunities, along with Crown policies targeting their lands
and natural resources at a time when critical industries in
the Central North Island region were developing, locked
iwi and hapu into underdevelopment of their retained
properties and taonga. The pattern of underdevelopment

FARMING OPPORTUNITIES

established in the region in the period before 1929 contin-
ues to have serious consequences for hapu and iwi today.”

The Crown’s case

The Crown agreed that there is clear evidence that iwi
and hapu of this region wished to participate in the new
economy and develop their land in order to improve their
social and economic circumstances.” The Crown noted
that, even when land was not in development, there was
still the problem of dealing with the costs of land owner-
ship. Development itself often brought tensions over the
nature of development and who would benefit from it.”

There is also the vexed question of whether Maori own-
ers prioritised accumulation of assets and reinvestment of
funds for development purposes. The Crown cited the view
expressed in the report of the Stout-Ngata commission,
1907 to 1909, that many Maori still favoured consumption
over accumulation and reinvestment. The Crown acknow-
ledged evidence from Terry Hearn that, in the Taupo con-
text, there was a proposed interrelationship between the
Tongariro Timber Company royalties and the cooperative
dairy company. The Crown noted, however, that what hap-
pened to the purchase moneys following the collapse of
the forestry scheme is not known in any detail.”

The Crown also agreed that landholdings alone were not
sufficient for economic well-being. Important additional
factors included finance, skills, secure tenure, a diverse
range of economic investment, and appropriate govern-
ance structures for land. Also, wider economic and politi-
cal environments have influenced and shaped Crown and
Maori views.”

However, consistent with its view that the pre-1929
period was not of major importance for farming in this
region, the Crown focused mainly on the twentieth cen-
tury in its submissions on farm opportunities. In this con-
text, it noted that its major response to the iwi and hapu
of the region who wished to enter farming was the land
development schemes established from 1929, and that these
were fundamental’ to assessing Crown actions during the
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twentieth century.” The Crown described these develop-
ment schemes as a principal Crown initiative to address
such issues as title, access to finance, skills, and governance
structures.”* They were also vital in this region in develop-
ing the land and in provision of employment relief.”

The Crown also questioned whether it was required to
undertake any positive action to protect Maori in exercis-
ing their Treaty right to utilise their lands in farming in
the nineteenth century, over and above normal protections
for property owners in exercising their rights of owner-
ship in modern circumstances. The Crown submitted that
claims of inadequate positive assistance need to be con-
sidered within the context of sound economic principles
and what was appropriate for the role of the State at the
time. There were also complex tensions within commu-
nities about whether land should be used for development
or traditional purposes, and the best means of achieving a
balance with this. The Crown submitted that, in this con-
text, claimants overstate the issues and under-emphasise
the Crown’s responses to identified difficulties.”

Nevertheless, the Crown submitted that, while there is
little evidence to illustrate the practical experience of these
issues in our inquiry region, in general it was already tak-
ing some steps by the late nineteenth century to address
difficulties with title and governance for development pur-
poses. The Crown noted, in particular, the system of incor-
porations introduced from 1894.”” The Crown agreed that
governance structures were linked to title reform, finance,
and development. It accepted that nineteenth-century land
laws can be fairly criticised for failing to provide for more
effective corporate or communal governance mechanisms
and that, in Treaty terms, this may be one of the principal
failings of the native land laws generally.”® However, the
Crown submitted that corporate ownership models in the
form of incorporations were made available from late in
the nineteenth century and that it took steps, over time,
to enhance their viability.”” The Crown also submitted that
claimant submissions over-emphasise the problems with
title structure as a cause of Maori problems in accessing
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finance.” There are many aspects to the issue of Maori
ability to participate in the developing colonial economy
apart from the issue of title options.

The Crown also noted a number of legislative initia-
tives, from the 1890s onwards, that addressed the difficul-
ties faced by Maori in obtaining lending finance for farm
development.” The Crown agreed that the ability to raise
finance was intimately linked to development, and that
issues of Maori access to finance were an ongoing concern
throughout the twentieth century. The Crown submit-
ted that there were ‘a number of complex and interacting
reasons for this. These included the nature of multiple title
to land and lenders’ perception of risk.” The Crown sub-
mitted that it undertook a number of legislative measures
intended to increase the ability of Maori to access develop-
ment finance, beginning in the 1890s when new farming
opportunities were opening. It explained these in some
detail.” In the Crown’s view, this showed its serious efforts
to assist Maori in overcoming barriers to using their lands
for farming. These efforts have not been adequately recog-
nised by claimants. Further, it is necessary to assess them
in terms of what was possible and reasonable at the time.

The Crown acknowledged that factors such as skill and
knowledge were important to successful land develop-
ment. It did not, however, respond directly to claims that
it failed to provide adequate assistance for iwi and hapu in
gaining access to the training and knowledge required for
modern farming in the years before 1929.

The Crown also submitted that tensions were evident in
this region between those owners who wanted to develop
lands for economic returns and those who wanted them
used for traditional purposes, and that these were often
not easy to resolve. The Crown had to take note of dif-
fering views within Maoridom as to the appropriate bal-
ance between economic development of land (which often
required the freehold to be used as security) and the reten-
tion of land for economic use. The Crown submitted that
much claimant evidence in this inquiry reveals tensions
over economic or other uses for land.** These included
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difficulties, noted in evidence, in achieving a balance
between social and economic goals, and the tension for
Maori owners between what some saw as appropriate land
development initiatives and what others saw as a separation
from their land as a result of development initiatives.”

The Crown submitted that, overall, its policies dur-
ing this period were reasonable responses to differences
of opinion and tensions within Maori communities over
whether land should be utilised and how it should be done.
The Crown noted, for example, that in 1900 it developed a
policy which acknowledged that Maori should retain own-
ership of their remaining land base but allowed for the
availability of that land for settlement through leasing. The
termination of Crown purchasing and the establishment of
a new system of leasing land were seen as part of the same
package by the Government of the time.*® However, the
Crown had to take account of the fact that land was a prin-
cipal asset for Maori who considered economic develop-
ment to be a valid reason for alienating their land. Central
North Island Maori wanted, and were entitled to have, the
right to alienate their land. For example, Tureiti Te Heuheu
declared, in 1909, that Ngati Tuwharetoa wanted the power
to dispose of their land by sale or lease, and wanted to open
land for settlement as quickly as possible.”

The views held by Maori and the Crown about what
was appropriate in land administration changed over time.
This happened as part of a discussion between Maori and
the Crown, and between Maori themselves.” As a result,
by 1906, it had become Crown policy to resolve Maori title
difficulties as soon as possible through the Native Land
Court, set aside sufficient lands for the maintenance of
Maori, and as far as possible give Maori a start in farming
their lands and in guiding them in making them produc-
tive, while throwing open the balance of Maori lands for
settlement and cultivation by a variety of means, includ-
ing Crown purchasing and various forms of leasing.”
The Crown submitted that this policy was implemented
through an audit by the Stout-Ngata commission, which
(in Rotorua, at least) determined what land was required

FARMING OPPORTUNITIES

by iwi and hapu and what could be disposed of. The later
Native Land Act 1909 bore a ‘strong resemblance’ to the
Stout-Ngata commission’s recommendations, which were,
in turn, a compromise between the wishes of the different
groups involved.” The Crown also agreed that, in spite of
policies expecting further leasing, a considerable amount
of land was sold in the years following the 1909 legislation.
This was mostly in the Taupo region and was purchased by
the Crown.”

With regard to alleged impacts in terms of claims of
exclusion from development opportunities in this period,
lost opportunity costs from foregone development initia-
tives, and loss of potential investment capital from failure
to pay fair market value for lands and resources, the Crown
submitted that these issues also need to be considered in
an economically sound manner. Crown counsel noted
that much of the region was ‘historically infertile and of
limited agricultural potential, and that farming develop-
ment ‘was not possible in substantial inland areas until a
resolution of the cobalt problem in the twentieth century’
Claims of underdevelopment need to be considered in
light of this fact.”* A consideration of what could reason-
ably be expected of the Crown in this region needs to take
account of what was understood and considered possible
at the time in terms of farming.

RELATED ISSUES

Based on the submissions and evidence presented to us, we
have identified two related issues that we need to consider
in more detail before we can answer our overall question
about participation in farming opportunities:

» To what extent was the Crown’s ability to take active
steps to assist Maori in overcoming barriers to par-
ticipation in new opportunities, such as farming,
constrained before 1929 by prevailing views about the
proper role of the State?
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» Before 1929, did the Crown take reasonable steps, in
the circumstances of the time, to actively protect iwi
and hapu of this region by assisting them to overcome
the barriers to their participation in emerging devel-
opment opportunities such as farming?

Although these issues have been raised before us mainly
in the context of farming, the parties also recognised that
they are relevant to our consideration of other development
opportunities in this region. We agree, and we note that,
although we consider these issues in this present chapter
on farming, they also provide context for subsequent chap-
ters that discuss other development opportunities.

THE PROPER ROLE OF THE STATE

To WHAT EXTENT WAS THE CROWN’'S ABILITY TO TAKE
ACTIVE STEPS TO ASSIST MAORI IN OVERCOMING BARRIERS TO
PARTICIPATION IN NEW OPPORTUNITIES, SUCH AS FARMING,
CONSTRAINED BEFORE 1929 BY PREVAILING VIEWS ABOUT THE
PROPER ROLE OF THE STATE?

The claimants’ case

The claimants submitted that it has been well established
that the Crown duty of active protection of Maori in their
properties and taonga, including their rights to develop
these, includes an obligation of positive assistance. The
Crown has recognised this obligation, even if it has not
always been adequately implemented. For example, the
Crown undertook to protect them in sufficient lands and
at times offered some iwi and hapu positive and practical
assistance to enable them to participate in new develop-
ment opportunities.

The claimants submitted, however, that the Crown
increasingly chose to direct its assistance and encourage-
ment towards what it perceived to be the national interest,
and that this meant it was settler landowners who benefited
rather than Maori communities who wished to participate
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in farming. This was particularly so during the late nine-
teenth and early twentieth centuries, just when iwi and
hapu were recognising that they needed assistance from
the Government in order to overcome barriers to their
entry into farming, and to enable them to participate on
equal terms with European settlers. They were willing to
cooperate with the Government to achieve these ends, but
wanted to retain their right to significant decision-making
power over their lands so as to provide for the interests and
preferences of their communities. They clearly articulated
their concerns and needs to the Government through a
variety of channels, and they continued to seek to be con-
sulted over the implementation of Government policies.
This included consultation about the extent and unman-
aged nature of land alienation, as well as about barriers
to using those lands they retained. The claimants alleged
that the Crown was well informed about those barriers by
the late nineteenth century. Claimants also noted the view
of the Crown’s historian, Donald Loveridge, that a policy
of active support of Maori agricultural development was
required by the late nineteenth century because of the large
loss of Maori land by that time for little benefit.”

The claimants submitted that, while the Crown was
active in intervening to promote European settlement and
in implementing policies and programmes designed to
assist the perceived national and settler interest, it failed
to similarly identify and address Maori needs in develop-
ing their lands for farming. It also knowingly implemented
programmes that effectively undercut iwi and hapu efforts
to participate in farming in this region. This included the
renewed Crown purchasing of Maori land after 1905 with-
out proper regard for Maori requirements, the reintroduc-
tion of Crown purchase methods that undercut Maori
efforts to rationally manage their land for farming, and
the continued use of proclamations preventing alienations
other than to the Crown, which had the effect of prevent-
ing development initiatives. For example, in their closing
submission Ngati Whaoa stated that they had retained
the better-quality Rotomahana Parekarangi 3A block by
1900. However, from 1907, this land was subject to further
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persistent Crown purchasing, often for inadequate prices,
and to takings for scenery purposes, leaving Ngati Whaoa
with insufficient lands for their ‘continued survival and
prosperity’**

The claimants alleged that the Crown actively intervened
in development opportunities at this time, but with the aim
of alienating Maori land and encouraging Pakeha land-
owners into farming rather than positively assisting Maori
to participate.” Ngati Tutemohuta, for instance, alleged
that the Crown was more interested in alienating land from
Maori than addressing the barriers to Maori when they first
became apparent.®® It was also alleged that, in the Taupo
district, in the early twentieth century, the Crown adopted
a ‘rival development plan’ to meet the perceived interests
of settlers and the ‘national interest” at the expense of the
development interests of iwi and hapu, (including their
wish to develop some land for farming). This rival plan sti-
fled Maori development aspirations from an early period.”
It included developments in the 1920s that damaged Ngati
Tuwharetoa lakeside lands required for farming, and a new
and extensive land purchasing programme from 1909 and
during the 1920s that undermined their efforts to manage
their lands rationally, retain those lands they required for
long-term farm development purposes, and gain access to
assistance for their own land development.”®

It was alleged that the Crown benefited from withhold-
ing positive assistance for Maori farming. Continued bar-
riers to development assisted in the transfer of land out of
Maori ownership, as selling land became the only means of
raising investment capital.”” In their generic submission on
land administration, for example, Michael Sharp and Jolene
Patuawa alleged that, in the early decades of the twentieth
century, the Crown legislative framework did little to pro-
mote, and in fact tended to detract from, the development
of Maori land in our inquiry region."® Instead, the focus of
Crown policies with regard to the development of Maori
land for farming during this period was to do so by remov-
ing it from Maori ownership and control.”

FARMING OPPORTUNITIES

The Crown’s case

The Crown accepted, in submissions to us, that there is
clear evidence that iwi and hapu with retained lands in
this inquiry region wanted to utilise some of those lands
to take advantage of new economic opportunities. The
Crown accepted evidence that Maori were keen to engage
in the commercial economy and improve their economic
and social circumstances. They were also under pressure
to utilise their land for productive purposes in order to
meet the costs of retaining it."”
that land ownership alone was not enough for successful
entry into a new development opportunity such as farm-
ing. Other important factors, in particular knowledge and
skills, security of tenure and forms of governance for land,
new technologies, and capital, were also likely to be a pre-
requisite for development and economic advancement. So,
too, was a diverse range of economic investment.'*”

The Crown submitted that, when examining farming
opportunities, claims about what could reasonably be
expected in the way of active protection from the Crown
need to be considered and analysed in an economically
sound manner. The Crown relied to a large extent on
the economic framework for analysis presented in the
evidence of the economic historian, Gary Hawke, before
the Tribunal’s Gisborne and Hauraki inquiries. The Crown
placed copies of this evidence on the record of this inquiry

and asked us to consider it carefully, although Professor
4

The Crown also agreed

Hawke was not asked to appear before us."
We note that this evidence was produced in the context
of the Hauraki and Gisborne inquiries, although Professor
Hawke also makes general comments about the role of the
State in the nineteenth century. The Crown appears to have
relied on these at a generic level in our inquiry.'” Professor
Hawke argued that the accepted role of the New Zealand
Government at that time was to act in a manner comple-
mentary to the markets in encouraging ‘progress. What
was seen as an appropriate balance in this regard changed
over time. However, in the nineteenth century, the prevail-
ing view was that the appropriate role for the Government
was to act as a facilitating mechanism for private business,
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not as an active participant. It was not appropriate for the
Government to take responsibility for economic strategy
or the course of economic development. Nobody, in fact,
was in ‘control’ of the New Zealand economy. '*°
According to Professor Hawke, this meant that the only
Crown role regarded as appropriate with regard to Maori

(or indeed settlers) was to:

try and ensure that Maori knew what opportunities existed
and to encourage [them] to consider the long-term conse-
quences of the choices they made, and even to consult indi-

viduals who could be expected to provide sound counsel.

Ultimately, however, ‘it was not for the Government to
substitute its judgement for private ones’”

With regard to the extensive loss of Maori land in the
Hauraki district, Professor Hawke argued that this prevail-
ing view meant that the most that could be expected of

even the most benevolent of governments was to:

regret that [Hauraki] Maori were not being more successful in
participating in ‘progress’ and to reflect that little more could
be done even in the way of providing information and advice

before leaving them to make their own decisions.’®

In other words, Maori were given licence, not ‘active
cultivation, in line with similar social attitudes towards
individual Pakeha at the time.”* This view extended to the
positive assistance the Crown could be expected to under-

take." Therefore, it is Professor Hawke’s view that it is:

almost inconceivable that it would have seemed proper, let
alone wise, to go beyond advising Maori to consider their own
decisions carefully. . . . [E]ven if the Crown had behaved in an
absolutely exemplary fashion, but within the constraints of
nineteenth century views of the role of the State, the outcome
[a significant loss of land for Hauraki Maori] would not have

been much different from what was experienced.”™

On the question of whether the Government could have
done more to facilitate Maori farming in the nineteenth
century, the Crown also relied on the evidence of Professor
Hawke, when he wrote that this gives rise to the familiar
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problem of persuading ourselves that governments could
have ‘struck balances which would have been better in
terms of the various competing interests within Maoridom,
and between Maori and others.” In his evidence to the
Gisborne inquiry, Professor Hawke further explained the
context for this view, saying that the role of nineteenth-
century governments was essentially to focus on establish-
ing frameworks for economic activity rather than engag-
ing directly in it. Governments made market transactions
possible and were complementary to markets, but other-
wise had a very limited role. In establishing a scheme such
as the Government Advances to Settlers programme, the
Government was actually imposing itself as an intermedi-
ary between lenders and borrowers and was not a provider
of largesse.™

Professor Hawke was critical of claims by historians that
this scheme was aimed at Europeans and not Maori. He
explained that the problems of successful development of
land and resources are complex.”™ The Crown relied on this
explanation when it noted that there are complex contex-
tual issues surrounding claims regarding particular types of
farm assistance, and it submitted that these have not been
fully acknowledged by claimants. For such factors as skills
and knowledge, and access to finance, acquiring and using
these involved complicated issues that could not always be
easily resolved. Achieving a desired balance between social
stability and economic development required much more
than land tenure change. Successful development required
a wide range of skills in addition to those required for
farming, including the ability to manage debt and to invest
rather than dissipate revenue. The Crown submitted that
‘it would have been unusual for the State to involve itself’
in this area, although it acknowledged that by the end of
the nineteenth century some models were beginning to
emerge."”

The Crown noted that, in this inquiry region, Maori
had already embarked on several reasonably ambitious
and large-scale development projects before the advent of
opportunities in modern farming. These included activities
arising from the Fenton Agreement, and the establishment
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of a township at Rotorua. The Crown submitted that
such projects were found to require considerable skills
and capital, which at that time many Maori communities
lacked, and also inevitably involved some surrendering
of control over resources. This, the Crown told us, raises
another contextual issue. Using land in enterprises such as
farming often involved some loss of control over the land
and some risk of loss of land. The Crown submitted that
Maori were not always willing to accept this. Professor
Hawke observes that using land to raise finance inevitably
involved some risk to that land when it was used as secu-
rity. In the Crown’s view, this raised issues and at times
tensions within communities as to the appropriate bal-
ance between the economic development of land (which
required freehold to be used as security) and the desire to
retain ancestral land for traditional uses.

The Crown submitted that a number of claims concern-
ing Crown assistance at this time, especially those made
by Ngati Tuwharetoa, fail to acknowledge the fundamental
economic principles expressed by Professor Hawke. In the
Crown’s view, there has been a ‘great deal of overstatement’
in terms of Maori inability to access capital and the fail-
ure of the Crown to render assistance with this, and in the
claim that ‘the Maori land tenure system made it impos-
sible to raise capital’"® The Crown submitted that ‘there
were difficulties with the Maori land tenure system but
the problem of developing resources, including the crucial
contribution and need for skills and finance, was a great
deal more complex’. The wider context must be considered
when assessing the Crown’s role.””

The Crown also had to take note of differing views among
Maori when setting policies. Crown counsel noted that
there were many different views among individual Maori
owners as to whether land should be developed or not. The
status of some land as taonga created tensions within hapu
as to whether this could be used for economic development
and gain.118 Once decisions to develop were taken, tensions
could also arise regarding the extent to which traditional
use practices should continue. The Crown submitted that
this inquiry has received a range of evidence of this kind of
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tension and of Maori views and preferences, which them-
selves changed across the twentieth century.” A funda-
mental tension throughout the twentieth century has been
the changing balance between social and economic goals,
and the differing emphases placed on them in relation to
land both by Maori themselves and by the Crown and its
officials. The Crown also noted the frustration expressed
by some tangata whenua witnesses at what they saw as the
distance between themselves and their land in cases where
development initiatives have been implemented.

The Tribunal’s analysis

We accept the general agreement of claimants and the
Crown that more than land ownership was required to
participate in the development opportunities that arose as
a result of colonisation. Other critical factors were identi-
fied as important at the time, as was acknowledged by the
parties before us. These included land tenure and govern-
ance, appropriate skills and knowledge, and reasonable
access to finance. In considering what was reasonable for
the Crown to have done with regard to these factors, we
need to take into account three concerns: fundamental
economic principles; the context of the time, including
contemporary views about the proper role of the State; and
whether the Crown was required to consider possible ten-
sions within Maori communities about how development
pressures might be resolved.

We accept that some of the fundamental economic prin-
ciples articulated by Professor Hawke apply to successful
economic development. We also accept his view that, in the
nineteenth century, the political and economic orthodoxy
held that it was acceptable for governments to encourage
all forms of ‘progress, including economic growth, and to
focus on establishing frameworks in which entrepreneurs
and businesses could flourish. It was not widely contem-
plated until later that the State should have a role in inter-
vening to provide welfare to identified needy individuals.
We also agree that a consideration of the way economies
work and what constitutes successful development is a
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complex task that must take into account many complex
and interlinking factors.

We will take this context into account in our considera-
tion of the claims before us. However, we do not feel that
this stage one inquiry requires us to undertake a full inves-
tigation of the economic factors and processes involved in
development generally. We are not required to measure the
economic success of Maori participation in every opportu-
nity they undertook. Instead, we need to examine what it
was possible for the Crown to consider, in the way of active
protection, to enable Maori, alongside other sectors of the
community, to participate in achieving progress for them-
selves, their communities, and New Zealand as a whole.
We do not accept that prevailing views of the role of the
State meant that it was ‘almost inconceivable’ that nine-
teenth-century governments would have contemplated any
more active protection of Maori than, at most, providing
advice on long-term opportunities and encouraging Maori
to consider the long-term consequences of their choices,
before leaving them to their own efforts in their economic
endeavours. This is not consistent with the historical evi-
dence. In advancing this argument, the Crown has placed
too much reliance on extrapolating what was possible from
Professor Hawke’s general comments, without also taking
into account his acknowledgement of the pragmatic stance
that governments, especially those in new colonies, often
adopted in new circumstances.

The evidence available to us indicates that New Zealand
governments have a long history of promoting economic
development opportunities more actively than the sup-
posed theoretical norm would suggest. Further, as we have
already discussed, the British and later the New Zealand
Crown accepted that more active protection of Maori was
required than simply the provision of advice.

We agree that what is commonly referred to as laissez
faire economic theory was influential in the nineteenth
century. This view has been traced to the eighteenth-
century English thinker Adam Smith, and was articulated
and elaborated by a number of nineteenth-century politi-
cal economists, including John Stuart Mill. Laissez faire
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thinking was based, as the historian of the New Zealand
Treasury, Malcolm McKinnon, explains, on the tripod of
free trade, the gold standard, and a balanced budget.”
However, as Dr McKinnon observes, and as Professor
Hawke agreed in evidence placed on our record, it was also
widely accepted that colonial governments would adopt
somewhat wider economic responsibilities than might be
considered respectable by supporters of laissez faire poli-
cies in England.” As Professor Hawke explained in his evi-
dence, laissez faire policies at the time did not mean mini-
mal government as such, but were more concerned with
what was regarded as the ‘appropriate allocation of roles
between government and non-government activity’”*

Dr McKinnon and Professor Hawke agree that there was
some debate in the nineteenth century about how these
roles might be best allocated, and that, in practice, there
were accepted departures from orthodox thinking. In par-
ticular, it was accepted that in the colonies laissez faire
doctrines could be adapted to colonial circumstances.”
In New Zealand, historians and economists agree that, on
many occasions, pragmatism triumphed over doctrine,
and that governments showed a considerable willingness
to actively intervene to assist the economic progress of
the colony when this seemed necessary.”* The evidence
available to us indicates that this pragmatism extended to
considerably more than offering advice and setting frame-
works within which markets could operate. The creation
of a small-farm economy, for example, by actively pro-
moting and even forcing ‘closer settlement, was assidu-
ously planned and promoted by late-nineteenth-century
governments.

There is also evidence that in this period provincial and
central governments took active steps to identify and pro-
mote what were believed to be likely economic opportuni-
ties, and offered assistance and encouragement to identi-
fied groups to participate in and grow those opportunities.
It was common, for example, for governments to offer
rewards and prizes to those who led the way in economic
opportunities that it was thought were likely to promote
the growth of the colony. Governments also took an active
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role in identifying likely barriers to economic participa-
tion and growth, and attempted to remove or ameliorate
these in some situations. How much this intervention was
a matter of framework, and how much of active strategis-
ing and attempts to take a lead in economic direction, may
be a matter of debate, but there can be no doubt that it was
pursued at a much more active level than simply offering
advice.

Historians and economists have noted many examples
of this active intervention. In his book Making Peoples,
Professor Belich shows how, from the 1850s onward, gov-
ernments tried to kick-start various industries in the new
colony during the nineteenth century. This included offer-
ing bounties to the first producers in a variety of indus-
tries, including paper, tableware, woollen cloth, preserved
meats, and dairy products. ‘A flax boom in the 1870s
was stimulated by a government reward . . . for effective
processing machinery, and even gold mining received
state support, with rewards for discoveries. The State also
became involved in the ownership of businesses from the
1860s, when the State Life Insurance Office and the Post
Office Savings Bank were established. From the 1870s, the
State took a leading role, with support from private indus-
try, in developing the national transport and communica-
tions infrastructure. That contribution, in turn, helped to
subsidise business profits and boost business activity.”
Professor Hawke has noted this pragmatic use of state
power, while pointing out that governments tried hard to
ensure that they ‘did not frustrate private enterprise.**

The historian of land settlement, William Jourdain, has
outlined how various forms of provincial, local, and cen-
tral government were actively involved in promoting and
encouraging a variety of schemes to encourage immigra-
tion and land settlement, reflecting a consistently-held
belief that farming of some kind was likely to be a major
source of economic development and prosperity. Num-
erous schemes for encouraging entry into farming were
tried, and subsequently extended or abandoned accord-
ing to their success or perceived necessity.”” A major focus
of these schemes was to encourage immigrants of modest
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means to take up and develop land as farms. During the
1850s, for example, provincial governments offered immi-
grant land grants to assist with land purchases. In some
cases, grants of free land were awarded to those willing to
settle in isolated areas. Other schemes offered ways to pur-
chase land by instalments, or ways to turn rental payments
into land purchases. In return for living on the land for an
agreed period and cultivating a set proportion of the land
taken up, governments made land available to settlers on
cheap or easy terms. These included offers of deferred pay-
ments, homestead, village, and special settlement grants,
and numerous land improvement schemes. Leasehold and
freehold tenures were offered, depending on the needs and
preferences of those groups the Government was trying to
attract and encourage.”™ As suitable land became scarce,
the Government began to promote closer settlement and
the uptake of under-utilised land. By the early 1890s, in
what Professor Hawke has described as ‘a clear triumph
of pragmatism over doctrine, the Government was even
willing to set aside fundamental rights of private property
ownership and compulsorily break up large estates in order
to encourage and assist closer farm settlement.”

Our most prominent historians have consistently noted
the pragmatic and active role taken by the New Zealand
Government in the colonial economy. John Beaglehole
wrote as early as 1946 that, from the very beginning of
colonisation, New Zealand was never an individualist
society, but instead the ‘individual and the State (or some
tantamount body such as a form of local or provincial
government) worked together’ for economic progress. He
described an acceptance of the State as ‘the only organisa-
tion large enough, with the necessary power and resources,
and with a long enough life to ‘act in alliance with the
individual’:

Farmer or townsmen, labourer or employer or rentier, all
have been included in this partnership, and all, at different

times and in different language have called for its extension.”®

Half a century later, and in more modern terminology,
Professor Belich also observed the very important role of
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public enterprise in what he has described as the ‘progress
industry’ in nineteenth century New Zealand. He explains
how private companies, together with ‘local authorities,
imperial, colonial and provincial governments mounted
and funded the various military, public works, immigra-
tion and propaganda campaigns’ designed to promote the
colonial economy. As a result:

Public and private providentially converged and were
closely allied; twentieth century tensions between them
should not be read back into the nineteenth. Both were run
by the same people, and both were locked into the progress

industry.”

We are persuaded that nineteenth-century governments
were able and even expected to not only establish frame-
works facilitating economic growth but also take positive
action to assist, where practical experience indicated it was
necessary. This went considerably beyond offering advice
and encompassed active involvement in development
opportunities that were identified as significant. What we
need now to consider is the extent to which governments
during this period extended this framework (and the vari-
ous forms of active assistance it entailed) to pragmatic
assistance and encouragement of Maori. Did the State have
a ‘partnership; as Professor Beaglehole put it, with Maori,
in the same way that it did with the settlers whose interests
successive governments actively protected and promoted?

The evidence available to us indicates that it was well
within the contemplation of governments to consider and
offer active assistance to Maori in areas thought to be sig-
nificant for Maori. Again, this assistance was not restricted
to offering informed advice and leaving Maori to get on
with development. We have already noted (see chapter 13)
that it was accepted from the beginning of European settle-
ment that the Crown would need to take an active role in
ensuring that Maori retained sufficient land and were not
unduly harmed as a result of settlement. Lord Normanby’s
1839 instructions to Hobson stipulated that Maori were to
be prevented from entering contracts injurious to their
interests, and that government land purchases were to be
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confined to areas that Maori could alienate without distress
or serious inconvenience. The establishment of the office
of Protector of Aborigines was another measure of active
assistance. Later measures intended to ensure that Maori
retained sufficient lands included provisions to implement
minimum acreages, appoint trust commissioners, make
official reserves from purchases, and prevent mortgages on
Maori land. While these measures have all been criticised
for their ineffectiveness, they are clear evidence that the
Government could at least contemplate taking active steps
to protect Maori, so that they could have opportunities to
participate in the developing economic use of their land.

We have noted, in our consideration of ‘sufficiency’
earlier in this chapter, that there is evidence that the
Government took active steps to offer practical assistance
to Maori to assist them to participate with other sectors of
the community in what were identified as significant devel-
opment opportunities for their lands. One major devel-
opment opportunity that was recognised from an early
period was for Maori to utilise land for settled farming and
agricultural pursuits. We have already noted the assistance
that Governor Grey, in the 1850s, felt it was reasonable
and possible to offer Maori communities, including those
in our inquiry region, in the pragmatic pursuit of peace,
the integration of Maori communities into colonisation,
and economic growth. This included assistance to selected
communities to purchase flour mills and trading ships.

These direct and active forms of assistance were curtailed
in the latter part of the century, when the Crown was often
actively involved in competing to acquire Maori land and
resources for settlement. Nevertheless, this does not mean
that active steps to encourage and assist Maori in new and
possibly lucrative forms of land use, including farming
and agriculture, was beyond contemplation. We note, for
example, evidence supplied by Vincent O’Malley of the
Government’s efforts to encourage Maori involvement in a
silk industry in the early 1880s.™

We have already referred to the joint-partnership
projects the Government entered into with Maori in our
region, through the Fenton Agreement and the subsequent
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development of Rotorua township, and the native townships
at Tokaanu and Rotoiti. Again, although these projects
have been criticised for what they actually achieved, they
were, nevertheless, active attempts to generate economic
growth by starting small townships that could then attract
farm development around them. They were represented at
the time as joint development efforts between Government
and Maori that would enable Maori to participate in and
share the benefits of increased settlement. The Government
also agreed to take an active role in native townships by
managing the reserves and collecting rents for the owners.
Regardless of how effectively the Crown carried out its
duties, these projects make it clear that active involvement
to encourage enterprise and further development in ways
that included Maori landowners was not beyond the
contemplation of the governments in the 1880s and 1890s.

Governments also showed that they could identify and
respond to particular barriers affecting the ability of Maori
communities to participate in development opportuni-
ties. This formed part of the overall legislative and insti-
tutional framework that enabled and encouraged par-
ticipation in new economic development opportunities
in the later nineteenth century. The decision of the Native
Minister, John Ballance, to consult with Maori through a
series of district meetings in the 1880s - including some
in our region - is one such example. Again, regardless of
how effective these reforms turned out to be, it was clearly
within the contemplation of governments to respond to
Maori concerns about land utilisation.

The historical evidence clearly shows that it was not
beyond the limit of what could be contemplated for the
Government to take active steps to identify and promote
participation in economic activities, to remove or amelio-
rate identified barriers for certain groups to enable partici-
pation, and to take an active role in encouraging economic
enterprises. We follow the Hauraki Tribunal in noting that
Government interventions during this period went much
further than establishing a framework within which busi-
nesses or individuals could operate.” We also follow that
Tribunal in observing that, from the very beginning of
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colonisation, the Crown accepted that its interventions
would have a massive impact on, and would need to take
account of the needs of, its Maori Treaty partners. From
the outset, the British Crown deliberately positioned itself
between the forces of colonisation and Maori, with the
purpose of protecting Maori from the fate that had over-
taken other indigenous peoples under European colonisa-
tion.”* British politicians and officials recognised that spe-
cific efforts were needed not merely to grant Maori legal
equality with settlers but also to help them become ‘equal
in the field’ This included equal ability to utilise properties
and resources to participate in new economic opportuni-
ties.” The need for active Government assistance to enable
Maori to participate in new opportunities continued to be
recognised throughout the nineteenth century, even if the
effectiveness of the results can be questioned.

In considering the opportunities that opened up in
the 1890s, therefore, to use land in the ‘modern’ farming
industry, the major issue is not whether the Government
could have taken an active role in promoting participa-
tion and growth in the industry, but whether it would
include Maori landowners among those other landown-
ers it actively encouraged and assisted. The issue was ‘for
whose benefit the Crown intervened, and whether it could
not have done so more determinedly, or more adroitly, on
behalf of Maori’

Historians agree that the Liberal Government of the
1890s recognised the potential for new farming develop-
ments to support its economic, social, and political objec-
tives of closer rural settlement and individual family farms.
The potential for closer rural settlement coincided with
political pressures to address the challenge of a growing
settler population at a time of restricted economic oppor-
tunities in many areas, reduced government spending, and
fears of social unrest in urban areas. It also supported the
long-held settler and Government vision of economically
viable rural settlement that had driven much initial immi-
gration to New Zealand. The Liberal Government therefore
took an active role in encouraging landowners to develop
their land for the emerging farm industry. This included
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establishing a policy and legislative framework designed to
facilitate entry into farming, as well as taking steps to assist
certain groups of landowners who had been identified as
facing barriers to developing their land.

A major group of landowners thus identified as requir-
ing assistance were those Pakeha settlers who had unde-
veloped North Island lands, and limited capital and farm
experience, and who could not afford or gain access to
existing private sources of lending finance to develop their

%7 Various

land into productive sheep and dairy farms.
forms of advice, encouragement, and assistance were
developed to meet the recognised needs of this group of
potential farmers. For example, the Government took an
active role in ensuring that new farm districts were pro-
vided with infrastructure such as roads and bridges, so
as to enable landowners to concentrate on developing
the blocks they had acquired for farming. In some cases,
new settlers were helped to clear and grass their land, in
order to reduce the time before the farm became produc-
tive. Funds for development were provided through legis-
lation such as the Lands Improvement and Native Lands
Acquisition Act 1894. The Government also allowed
would-be farmers to take up land on a variety of tenures,
according to their needs and preferences, including lease-
hold, freehold, and deferred payment systems. In addition,
a system of state-sponsored lending finance was created,
most notably under the Government Advances to Settlers
Act 1894, to enable landowners with limited capital and lit-
tle or no credit history to gain affordable lending finance
to develop their land. The Government also began to
actively promote and sponsor research and development,
and it established agencies to provide technical advice and
assistance to farmers, for example by establishing a sepa-
rate Department of Agriculture in 1892."*

What were considered to be deserving sections of soci-
ety with limited means were also encouraged to partici-
pate in farming. These included, for example, workers who
had been contracted to build the North Island main trunk
railway, who were expected to be looking for land to set-
tle on and support themselves as their contracts finished.”
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Tureiti Te Heuheu Tukino V (1865/662-1921), ariki of Ngati Tuwharetoa.

In 1905, he gave important evidence to the Native Affairs Select
Committee on a range of issues affecting the development of
Ngati Tuwharetoa’s lands.

Another group were the substantial numbers of struggling
semi-farmers who, by the late 1880s, could manage little
more than a subsistence existence, supplemented by other
forms of seasonal and off-land work.

A large part of this effort was directed at providing a
supportive framework for those identified as most likely to
be in need of encouragement, in order to create the kind of
rurally-based economy governments and settlers regarded
as ideal. Nevertheless, it involved more than simply pro-
viding advice or creating a framework. The Government
actively identified a new form of farm enterprise that it
believed would promote settlement and economic growth.
It then set about identifying those groups it believed
required assistance and encouragement to participate in
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the new form of farming, and designed, implemented, and
delivered policies and programmes to meet their needs.

The success of the new farm industry was not entirely
within the Government’s control. Clearly, success depended
on a number of complex and interlinking factors, includ-
ing external factors such as overseas markets. Nor could
the Government determine which farmers failed and
which eventually succeeded. However, the Government
did take a significant and influential role in enabling cer-
tain groups to participate in farming. In our view, this is
where its Treaty obligation to protect the development
right of Maori lay. A major issue for Maori in the Central
North Island was whether they would be included in this
vision. Inclusion would require active encouragement and
assistance to develop their lands for farming, identifica-
tion of the barriers they faced, recognition of their limited
access to finance (and, in many cases, to suitable lands),
and targeted assistance. Maori communities would then
have opportunities to move from struggling subsistence to
participation in the modern farm industry, and to receive
the benefits that might be expected from this.

We accept the Crown’s submission that there could be
tension within Maori communities over striking a bal-
ance between utilising land for development purposes and
its continuing use for traditional purposes, and concerns
about the continuing maintenance of their relationships
with their land once development was under way. The
Crown did have some responsibility to take account of this.
However, as other Tribunals have found, Maori had a long
history of development and modification of their envi-
ronment and resources, and they had developed tikanga
and other ways to balance tensions between utilising and
protecting their environment. Maori communities looked
forward to new development opportunities following the
signing of the Treaty and expected the Treaty guarantees to
help resolve the new tensions these would bring.

We note, for example, evidence of careful decision-
making about development by Ngati Tuwharetoa. In 1905,
Tureiti Te Heuheu gave evidence before the Native Affairs
Committee about requested reforms to the 1900 Maori
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land council system. The committee was told that Ngati
Tuwharetoa wanted to set aside certain areas of their land
for a tribal inheritance that would remain entirely inalien-
able. These lands would be for customary purposes and
for those people who were unable to take part in commer-
cial activities. The tribe wanted to set aside other areas for
commercial uses, including farming and exploitation of
resources such as timber, flax, and gravel. Ngati Tuwharetoa
were willing to have this land made free of legislative pro-
tection and restrictions so that it could be treated in the
same way as European-owned land, thus allowing them
to raise mortgages and even make some sales of land to
accumulate investment capital, as long as they were able to
make sale decisions deliberately themselves, through their
committees."*

The Stout-Ngata commission investigated the Rotorua
district (and other districts outside our region) from 1907
to 1909. There was no difficulty for the commissioners to
ascertain the views and wishes of iwi and hapu about the
utilisation of their land. There is clear evidence that Maori
communities accepted that development required balanc-
ing and choices, and they were willing to do this if they
could make such decisions themselves and have them
respected. Government policies based on the promotion
of individual land tenure and the undermining of tribal
forms of decision-making, however, only served to encour-
age tensions within Maori communities during this period
and made their resolution more difficult. Pressure from
the Government to ‘properly utilise’ land or face having
it targeted for acquisition is also likely to have increased
tensions.

Tensions are also likely to have been exacerbated by the
Crown’s failure to ensure that Maori retained sufficient
lands for all purposes, including customary purposes and
new development opportunities. When a choice had to be
made between draining land for farm operations and con-
serving it for traditional mahinga kai, for example, it was
always going to be more difficult if insufficient land had
been retained for either purpose. We note, too, that much
of the evidence of tensions referred to by the Crown is
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contemporary, given in the context of difficulties described
by witnesses who, having retained very little land, were
forced to consider it for multiple and sometimes conflict-
ing purposes.

We agree that tension within Maori communities over
development decisions provides some important context
in any assessment of what might have been reasonable
steps for the Crown to have taken to enable iwi and hapu
in our inquiry region to exercise their development right to
utilise their lands for farming. However, we do not accept
that this made it impossible or too difficult for the Crown
to contemplate any such steps.

The Tribunal’s findings

We agree that participation in development opportunities
such as farming required more than land ownership. As
the parties before us have agreed, other important factors
identified at the time included security of tenure and ade-
quate governance for lands, appropriate skills and know-
ledge, and reasonable access to finance. We also agree that
it is necessary to take account of fundamental economic
principles and the overall context of the time when consid-
ering development opportunities. Determining reasons for
economic success involves a range of complex and inter-
linked processes and factors. However, we are not required
to analyse these in detail in order to consider the extent to
which the Crown fulfilled its Treaty obligation to facilitate
Maori use of their lands for development opportunities in
farming.

The Crown’s duties under the Treaty do not extend to an
obligation to ensure that Maori achieve commercial suc-
cess in whatever venture they choose. Rather, we need to
consider, in the light of contemporary evidence, what it
was practically regarded as possible for the Crown to do
and whether it reasonably included Maori within this.

We agree that contemporary views on the proper role
of governments in promoting progress in the nineteenth
and early twentieth centuries tended to focus on how the
State might establish and regulate frameworks in which
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economic activities could take place. However, in practice,
and especially in new colonies, this did not prevent gov-
ernments from taking active and at times leading roles in
strategising, promoting, and assisting significant economic
developments, and in encouraging and assisting identified
sectors of society to utilise their properties in such devel-
opments. This required identifying and addressing the bar-
riers to participation faced by particular groups. It involved
substantially more, in practice, than just offering advice
or establishing the legislative or economic framework in
which individuals or companies might operate. The issue
we have to consider, therefore, is not so much whether
positive Crown intervention was possible — for clearly it
was — but for whose benefit the Crown acted and whether
it took reasonable steps to ensure that Maori could partici-
pate on an equal basis with more favoured sectors of the
community. This issue is particularly relevant to the case of
farming opportunities from the 1890s.

OVERCOMING BARRIERS TO FARMING

BEFORE 1929, DID THE CROWN TAKE REASONABLE STEPS, IN THE
CIRCUMSTANCES OF THE TIME, TO ACTIVELY PROTECT IWI AND
HAPU OF THIS REGION BY ASSISTING THEM TO OVERCOME THE
BARRIERS THEY FACED IN UTILISING THEIR LAND FOR FARMING?

The claimants’ case

The claimants submitted that, during the 1890s, the Crown
took positive steps to encourage some landowners to uti-
lise their lands for farming. This included assistance to
some of those identified as facing difficulties with lending
finance, and to those who lacked the skills and knowledge
to engage in the new type of farming. Claimants submit-
ted that the Crown was also well aware of the difficulties
Maori faced in utilising their lands for farming, which
included gaining access to finance to develop land, ensur-
ing secure title and governance of land, and developing the
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skills required for new methods of farming. For example,
submissions to the 1891 Commission of inquiry into Native
Land Laws - the Rees—Carroll commission - clearly identi-
fied major barriers to Maori farming, including the general
inability of Maori landowners to gain access to finance to
enable them to develop their lands."' The claimants alleged
that, throughout the early twentieth century, subsequent
official inquiries continued to identify these barriers to
Maori entry into farming. They submitted that Stout and
Ngata, reporting on the Rotorua district in 1908, for exam-
ple, clearly identified the need for Maori to have access to
suitable farm finance, land title, and skills training.'**
Claimant counsel also referred to advice on these mat-
ters from Maori leaders to the Government during this
period, including their evidence to select committees and
other forums in the late nineteenth and early twentieth
centuries.” Claimants also submitted that they had been
willing to support the national interest through farming
and the expansion of farm settlement generally, as long
as Maori were fairly included within the active assistance
and encouragement programmes that the Government
developed for farming. Counsel for Ngati Tuwharetoa,
Karen Feint, submitted that Maori leaders had been will-
ing to agree to land being made available for Maori and
Pakeha farm settlement, as long as adequate steps were
taken to ensure that Maori could participate and prosper.
She referred to the conference held at Tokaanu in 1909, for
example, where Tureiti Te Heuheu agreed that settlement
suitable both to Maori and to Pakeha should be encour-
aged. However, he also requested that the Government
‘perfect the system for settling the Maoris upon their own
lands’ and that it provide financial assistance to do so."**
Claimants submitted that the Crown failed to take rea-
sonable steps to meet Maori needs in respect of the bar-
riers that had been identified during this period, such as
adequately responding to title problems, even though the
Crown was identifying the barriers faced by other sectors
of the community and designing and implementing pro-
grammes designed to meet their needs. The Crownss fail-
ure to effectively reform title and governance systems for
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Maori land meant that Maori owners continued to find it
difficult to manage their land for farming enterprises, and
also continued to find it difficult to raise private invest-
ment finance to develop their land.

Claimants also alleged that the Crown failed to take rea-
sonable steps to ensure that initiatives to assist landowners
identified as having difficulties with private finance were
extended to include Maori. In particular, they referred
to finance provided through the system of Government
Advances to Settlers established in 1894. In the claimants’
view, this system was deliberately designed to help small
Pakeha landowners to develop their lands, and contributed
significantly to their participation in large numbers in the
modern farming industry. However, claimants submitted
that it did not provide adequately or equivalently for the
needs of Maori landowners. Maori were effectively required
to cut up their multiply owned land, in which the inter-
est of each owner was not ascertained on the ground, into
ownership in severalty, where each owner’s interest was so
defined and was divided out. This was against their wishes
and, as a matter of practice, rarely occurred in the Central
North Island region. The requirement for this kind of strict
individualisation of title before receiving equal treatment
with settlers was in breach of article 2 protections.

The claimants submitted that the Crown failed to
adequately address Maori problems in accessing such
funds. These practical difficulties were made known to
the Government, especially by Apirana Ngata in 1905 and
1906. However, the Government failed to take reasonable
steps to either remedy these problems or provide an equiv-
alent system of lending finance for Maori that could meet
their needs. It was alleged that the Crownss failure, before
1929, to provide Maori with similar access to farm devel-
opment finance as was offered to other sectors of the com-
munity was discriminatory, and seriously limited iwi and
hapu participation in the farming industry. The claimants
submitted that the Crown’s failure in this respect helped to
perpetuate discriminatory views concerning Maori land
and contributed to the long-term reluctance of lenders to
provide investment finance for farm development.” The
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events of this period, therefore, were alleged to have had
long-lasting consequences for Maori farming.

The Crown’s case

As we have seen, the Crown agreed that, in addition to
land ownership, factors such as governance and title, skills
and knowledge, and access to lending finance were all
closely linked to farm development opportunities.** The
Crown submitted that it did respond to governance and
title difficulties, most clearly through systems of trusts and
incorporation for Maori land which were provided from
the 1890s. The Crown also agreed that the problems Maori
landowners faced in gaining access to lending finance
were an ongoing issue throughout the twentieth century.
However, the Crown submitted that there were complex
and interacting reasons for this, and that the wider con-
text of finance for land development has to be considered
when assessing the Crown’s response to Maori concerns
and wishes.”” Crown counsel suggested that claimant alle-
gations simplify and overstate the difficulties Maori had in
raising capital. In particular, counsel disputed the claim by
Ngati Tuwharetoa that the Maori land tenure system made
it ‘impossible to raise capital'*® Claimant submissions
over-emphasise title problems as a cause of the problem of
Maori access to finance."*

The Crown submitted that the underlying economic
context had to be kept in mind when considering finance
for Maori land. The State ‘came to play a significant role
in financing the rural economy’ in the last quarter of the
nineteenth century and in the first part of the twentieth
century, but private sources of finance such as stock and
station firms, banks, and private concerns including firms
of solicitors ‘held considerable control over the flow of
credit to this sector’™ Business decisions to lend money
depended, in part, on whether adequate security was avail-
able. This meant, ultimately, that the freehold of land had
to be available as security for lending. The Crown submit-
ted that private lenders were (and continue to be) vitally
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interested in security of title, and it noted that Alan Ward
also agreed that this was the case.

Beyond minimum thresholds of security, a number of
factors were likely to be important, including the percep-
tion of lenders, how much money financiers had available,
competition between borrowers with varying risk ratings
for available funds, and, more generally, the risk tolerance
of the lender. ‘Greater returns have always been demanded
from investments attracting greater risk of loss’® The
Crown relied, in this regard, on what it saw as the com-
pelling evidence of Professor Hawke to the Tribunals
Gisborne inquiry. Professor Hawke explained that lenders
are interested in what borrowers do with their finance, so
they can be confident that they will be repaid:

Lenders have an interest in the real intentions and the
management skills of borrowers, and many Maori and Pakeha
would not qualify. . . . In either case, disappointed intending
borrowers would consider themselves to be subject to dis-

. . . 2
crimination and lack of access to ‘development finance’”

In Professor Hawke's view, ‘it would be difficult to dis-
tinguish discrimination against Maori from an assessment
by lenders that particular potential borrowers lacked edu-
cational skills’ and were therefore too great a risk.”

The Crown adopted Professor Hawkes observation
that lenders’ willingness to loan has long depended on an
assessment of a potential borrower’s risk. A number of
factors are considered in any such assessment, including
capital, character, credit worthiness, capacity to repay, and
credit history. Maori landowners had difficulties with sev-
eral of these factors. They were not alone in this, and other
sectors of the community of modest means and without
capital or a credit history faced barriers to accessing devel-
opment finance. By 1894, when the Government began to
make credit available through the Government Advances
to Settlers scheme, availability of credit for rural land
development was a considerable problem.”* The Crown
submitted that factors ‘such as the wider perceptions of

lenders, are not directly within the control of the Crown’”
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The Crown submitted that borrower reluctance, when
raising finance involved a risk to the retention of land,
was also an issue.”® Another relevant contextual issue
was the range of views among Maori in relation to raising
finance and land development. Twentieth-century Maori
had differing views on the development of their land. The
tangata whenua evidence suggests that some Maori simply
were not willing to risk losing their land.””

In practice, the Crown implemented a number of leg-
islative measures to increase the ability of Maori to access
development finance. The ability to mortgage Maori free-
hold land was restricted in the nineteenth century, as a
result of concern over how Maori were managing their
mortgages. Although there is little research about Maori
responses to this restriction, the Crown noted that, in 1886,
James Carroll expressed support for the 1878 prohibition
on mortgages. The ability to mortgage Maori freehold land
was briefly reinstated between 1888 and 1894. Then it was
‘in a sense, tightly circumscribed’ between 1894 and 1909
before being relaxed again, ‘with Maori potentially enjoy-
ing a greater number of options for raising development
finance.”*

The Crown denied that it failed to respond quickly
enough to problems with Maori access to finance.” It
accepted that, until the 1880s, ‘there was no systematic pro-
vision’ of finance for Maori land, but pointed out that ‘in
the same period, the Crown did not assist European set-
tlers with finance for land development’ either. As access
to credit for rural land development came to be recognised
as a major problem late in the nineteenth century, the State
intervened to provide financial assistance for Maori land.
This included legislative developments of the 1890s, and
1897 especially, which enabled Government department
lending for Maori land." The Government Advances to
Settlers Act 1894 was a general response to the barriers all
landowners of modest means faced in gaining access to
development finance."®

The Crown submitted that Maori were not legally
excluded from access to the Government Advances to
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Settlers scheme, although there were some practical limita-
tions on Maori access. Maori land was eligible for advances
under the Act, as long as it was freehold land held in fee
simple under the Land Transfer Act or title was registered
under the Deeds Registration Act. Under the Native Land
Court Act 1894, all Maori land that had passed through
the Native Land Court and was held under memorial of
ownership or an intermediate form of title was deemed to
be Maori freehold land."” The Crown acknowledged there
were still practical problems with this, however, because it
seems that the relevant orders and title in the Native Land
Court system still had to be transmitted to the appropriate
district land registrar for the issue of a Land Transfer Act
certificate of title. A further difficulty was that the consent
and signatures of all owners was required to mortgage land.
This meant that just one owner could prevent a mortgage.
However, the Crown submitted that, by this time, owners
had the option of incorporating their land, which enabled
them to use voting to decide such matters.'®

The Crown accepted that, even though Maori were
legally eligible for advances under this scheme, there is
some evidence that the State Advances Board may have fet-
tered itself with a policy not to lend on land with multiple
owners. More research is required on this issue, the Crown
submitted, before firm conclusions can be reached.'™* The
Crown was, however, able to point us to evidence that, in
1906, the board spelt out its policy in response to inquir-
ies from three Maori members of Parliament. “The policy
appeared to provide that the land be held in severalty, that
the security was in order (there was no defect in title), and
that the borrowers had sufficient other land for their sup-
port and could demonstrate an ability to service the loan.
Prime Minister Richard Seddon noted ‘that it was the
experience of Government lending departments that it
was most difficult to make Maori recognise their responsi-
bilities’ to pay rent or interest, and that consequently extra
precautions were necessary. A compromise was reached,
whereby a lender would be ‘given power to lease the
secured land in the event of a default.'”
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Aside from the Advances to Settlers provisions, the
Crown submitted that it undertook a number of measures
to improve Maori access to finance for farm development,
according to contemporary understandings and percep-
tions of what was reasonable. In 1895, incorporations were
permitted to borrow from the Public Trustee.'*® The Crown
submitted that, from 1897, it also established provisions
that enabled holders of land in multiple ownership to raise
finance, while taking account of the concerns that had led
to the restrictions on mortgages.'” Under the 1897 rules,
owners (or their incorporation) had to vest the land to be
mortgaged in a competent trustee, often the local commis-
sioner of Crown lands.

The Crown submitted that, while this ‘may seem some-
what paternalistic today;, it should be considered in light of
the legislators’ experience of Maori."” The Crown appears
to be referring, in this regard, to examples such as the
move by legislators to place restrictions on mortgages in
1878, as a result of concern over how Maori were managing
them. The Crown referred us to evidence presented to the
Tribunal’s Hauraki inquiry by Robert Hayes on native land
legislation in this period.”

The system established in 1897 the Crown argued,
‘enabled Maori who held their land in severalty to borrow
on mortgage from a Government department. The
borrowers ‘needed to have other land for their support,
taking into account the potential for default and a forced
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sale of the security.”” Provisions of 1897 and 1898 also
empowered Maori to convey land by way of trust to the
Surveyor-General or the Commissioner of Crown Lands,
who were legally able to borrow money for survey and
subdivision. The Crown suggested that these provisions
also ‘specifically contemplated that where land was held
in severalty, the owner was empowered to borrow from
Government departments.”"

The Crown submitted that it undertook a number of
other measures in the early twentieth century designed to
improve Maori access to farm finance. The Maori Lands
Administration Act 1900 included a mortgage in the defi-

nition of alienation, and Maori land councils supervised
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mortgages on the same terms as the Advances to Settlers
scheme, with each council allowed up to £10,000 per
annum for this purpose. An amendment to the Act in 1903
‘permitted the management committees of incorporations
to borrow money on livestock, chattels and mortgages.””
The Maori Land Settlement Act 1905 permitted 10-year
loans from public sources such as the State Advances
Office, at 5 per cent interest, secured on one-third of the
assessed value of the land. This was extended in 1906, and
again in 1908, when it became legal to secure loans, albeit
still only from public sources, on most Maori land. Maori
were also protected from foreclosure, as ‘in cases of default
the State Advances Office of the Public Trustee would lease
the land and collect the rents until the debt was paid off>”?

The Crown submitted that it also responded to difficul-
ties with governance of land, which it agreed were linked
to finance and development. Its principal response was to
introduce incorporations in the late nineteenth century.
They continued to be used throughout the twentieth cen-
tury in our inquiry region, although in the last 50 years
trusts have also become significant. Both types of entity
underwent a number of important changes in the twentieth
century.” The Crown argued that the record of this inquiry
lacks extensive evidence examining the detail of these
mechanisms.” It raised concerns over the report commis-
sioned by the Tribunal covering these matters, which it said
was carried out in a short time and was limited in scope
and not based on a comprehensive assessment of the legis-
lation and regulations.”® The Crown noted that incorpora-
tions were provided for nationally from 1894. From 1909,
incorporations were placed under the control of Maori
land boards, and they were further modified throughout
the twentieth century. Regulations promulgated from an
early period indicate that they were not just mechanisms
for land alienation.”” The Crown submitted that incorpo-
rations and trusts were serious attempts to address prob-
lems, and that they have played a significant and positive
role in enabling Maori to manage their land. The academic
literature is generally favourable towards trusts and incor-
porations, but the most fundamental assessment of success
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is their continued existence and uptake by Maori. Any
criticism has been directed more at modifying them than
reflecting systematic protest.”® The Crown also submitted
that tangata whenua evidence concerning trusts and incor-
porations is generally positive.”

Maori land boards, the Crown argued, were a form of
governance designed to meet Maori needs, including
finance; their longevity and an absence of protests by Maori
indicates a level of acceptance that the system offered an
effective way for Maori to utilise their lands."*® The Crown
also submitted that the two main Maori trust boards in our
Central North Island region were ‘very important institu-
tions. Maori landowners in our inquiry region now also
‘use companies as management and development vehicles,
although there is little evidence on them for this inquiry.™

Another important source of accumulating investment
capital for rural development, the Crown argued, was the
judicious sale of land. Finance obtained in this way could
be invested in the land that remained. Land was still a prin-
cipal economic asset for many Maori of this region, and iwi
considered economic development to be a valid reason for
alienating their land. For example, the Crown noted that,
in 1909, when there were still substantial areas of Maori
land in the Taupo district, Tureiti Te Heuheu favoured
leasing and selling land to promote development.® This
phenomenon is especially well documented in the Taupo
region in the early twentieth century, when the Crown
began purchasing there again.*

The Crown submitted that it was a complex undertak-
ing to assess the impact of Crown purchasing on the ability
of Ngati Tuwharetoa to develop their land and resources.
Crown purchasing offered landowners opportunities
to accumulate significant capital that could be invested
productively. It was evident that, during the 1920s, Ngati
Tuwharetoa made efforts to accumulate funds in this way.
The Crown acknowledged, for example, the link shown
by Dr Hearn between Tongariro Timber Company roy-
alties and their support of a cooperative dairy company
as evidence of Ngati Tuwharetoas willingness to priori-
tise investment and collective interests over immediate
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consumption and personal gain. However, the Crown
submitted that there is no evidence of what happened to
those purchase moneys when efforts to build a long-term
dairy industry failed to materialise as a result of the col-
lapse of the forestry scheme.”® The Crown submitted that
it seems insufficient finance was retained from the sale of
land to allow accumulation for reinvestment.* This was
despite the substantial purchase prices paid by the Crown
for some land blocks, even though they had many owners.
Little is known about what happened to the money from
these land sales. The Crown argued that, in general, the use
and distribution of purchase capital from the sale of Maori
land is under-researched, and it submitted that attempting
to determine whether or not Central North Island Maori
gave priority to accumulating assets and reinvesting funds
is a vexed question.*

The Crown submitted that there is a lack of information
on how attempts to address difficulties for Maori actually
impacted on Maori in the Central North Island inquiry
region. This includes a lack of information about the
ability of Maori to gain finance. As a result, it is not
possible to determine what prejudice, if any, might have
been suffered."

The Crown did not respond to allegations that it did
not assist Maori with training and skills for farming in the
period from 1890 to 1929.

The Tribunal’s analysis

We have already found that the Crown had an obligation
of active protection for iwi and hapu who wished to exer-
cise their Treaty development right to participate in farm-
ing during the nineteenth and early twentieth centuries.
This duty of active protection did not extend to ensuring
Maori success in an enterprise, but was an obligation to
take reasonable steps, in the circumstances of the time,
to enable Maori landowners to participate in new devel-
opments such as farming equally with other sectors of the
community. This duty extended to active protection of the
right of iwi and hapu to develop their communities, as well
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as individuals, according to their preferences, objectives,
and needs.

We agree that issues of land title and governance
affected the ability of Maori to utilise their lands for farm-
ing. We have already considered these issues in part 111
of this report. Our findings in chapter 11 concerning the
adequacy of the Crown’s response, particularly with regard
to trusts and incorporations during the period from 1890
to 1929, provide an important context for our discussion
in this section. We do not intend to repeat the details con-
cerning trusts and incorporations as a means of addressing
title problems. We will, however, comment specifically on
title issues with regard to the question of access to lend-
ing finance. Here, we concentrate on a consideration of the
other major factors that were identified as important at the
time, in particular, access to finance to develop land for
farming, and access to skills, training, and experience for
new forms of farming.

In the Crown’s submissions, it expressed a preference for
considering the twentieth century as a whole when assess-
ing its responses to the barriers Maori faced to farming.
Thus, the Crown emphasised that the Maori land devel-
opment schemes established after 1929 were its funda-
mental response. This is consistent with the Crown’s view
that, before 1929, farming was not considered an impor-
tant development opportunity in the Central North Island
and therefore is not one that the Crown should have been
expected to consider. However, we have already found that,
even though much land in the interior was recognised as
marginal for farming, and especially the land retained by
Maori, farming was nevertheless always considered to be
an important development opportunity there. The Crown’s
policies and programmes were based on this understand-
ing. As a result, the Crown needed to consider farming as
a significant opportunity for Maori and to protect their
Treaty development right in respect of their retained lands.
Central North Island Maori claim that the Crown failed to
do so during the critical pre-1929 period. The Crown has
responded that important initiatives were taken during
that time, particularly with regard to lending finance. It
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has submitted that these initiatives were reasonable in the
circumstances and have not been adequately recognised.
In this section, we assess the evidence and make findings
on the adequacy of the Crown’s actions and policies in
Treaty terms.

It is generally agreed that the years from 1890 to 1929
were an important period in the development of farming
in New Zealand. Even if Maori land in the Central North
Island was often marginal in its suitability for new forms
of farming, the expectation was that it could be further
developed. Maori communities in this region faced pres-
sure to begin using their land for what farming was pos-
sible, or lose it. The Crown’s responses to the barriers to
development faced by Maori during this period, especially
given this pressure on them to develop their land, became
critical in terms of its Treaty obligations. We will consider
the development schemes of the 1930s and later years in
the final section of this chapter.

Access to finance to develop lands for farming
We begin by acknowledging that, while the parties before
us made a number of allegations and responses about
Maori access to lending finance during this period, all
agreed that considerably more research is required on a
number of issues before conclusive findings can be made.
There is also very little information about the actual
implementation of some initiatives in our inquiry region.
Nevertheless, we have been urged to give these issues gen-
eral consideration because of their importance. We have
not been able to undertake a full and detailed investigation
within the limitations of this generic stage one inquiry. We
have relied on the evidence placed before us, supplemented
by official published sources, in an effort to understand the
context of Crown policies and initiatives regarding lend-
ing finance for farming. Our observations and views are
necessarily preliminary, but they will alert parties to where
we feel more detailed research is likely to be helpful for
negotiations.

In undertaking this preliminary overview, we have taken
the economic context, including fundamental economic
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principles, into account when considering issues of barri-
ers to accessing lending finance. In particular, we accept
that finance for investment in new opportunities, such
as developing land for farming, had to come either from
accumulated funds or from sources of lending finance. We
also acknowledge that lending finance needs to be con-
sidered in terms of the relationship between lenders and
borrowers, rather than simply as a pool of largesse.

The evidence available to us indicates that, during
the nineteenth century, Pakeha and Maori landown-
ers relied on a mix of accumulated capital and credit to
engage in development opportunities, including farm-
ing. They tended to rely on bringing in expertise and then
accumulating practical experience and skills in order
to acquire the knowledge and experience necessary to
participate in new opportunities. As we noted earlier in
this chapter, Maori (including some hapu and iwi in this
inquiry region) participated actively and with some suc-
cess from the early period of European settlement in new
agricultural and farming opportunities. This included sig-
nificant involvement in growing produce for domestic and
international markets and in the coastal shipping trade,
before changing markets and circumstances required
shifts to new forms of opportunity in the 1860s. There is
also evidence of Maori communities quickly grasping
and adopting new business and commercial concepts and
practices, and appreciating the necessity of investing in
capital goods and equipment which included, in the case
of early farming and agriculture, trading ships and flour
mills. Capital for investment was acquired through prof-
its from cooperative production and trade of agricultural
produce, harvesting and sale of resources such as flax, par-
ticipation in coastal trading, and charging for services and
labour. Maori communities also acquired necessary skills
and knowledge through encouraging skilled Pakeha and
missionaries to settle among them, by leasing equipment
and machinery to skilled Pakeha to run in joint partner-
ships, and by hiring themselves out in new activities such
as shipping until they acquired experience and skills they
could use themselves.* The Government offered positive
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assistance, including helping to fund equipment, machin-
ery, and ships, and offering advice.

Colonisation was based on the assumption that Maori
could rely to a large extent on accumulated funds from
judicious land sales to engage in development opportu-
nities such as farming. As their retained lands gained in
value from settlement, further careful sales, profits from
productive activities such as farming and agriculture, the
sale of resources such as timber and flax, and income from
leasing would allow the accumulation of profits for fur-
ther opportunities as well as immediate needs. Increasingly
valuable retained lands could also be used as security for
borrowing and other commercial transactions directed
towards land development. From 1870, Maori in our region
were encouraged to alienate land on this assumption, and
although motives for selling were varied and often diffi-
cult to precisely identify, some communities did attempt
to use profits from land sales to invest in purchasing sheep
flocks and other forms of farming investment, as we have
described in chapter 10. However, by the 1880s, farm oppor-
tunities were largely confined to the great estates, and the
level of investment that was required was beyond the capital
resources of Maori communities - as well as most colonists.

There is evidence that, by the 1890s, and until the 1920s,
Maori were facing significant barriers to accumulating or
borrowing finance to develop their lands in order to enter
the modern farm industry. The Government was made
aware of this problem through representations from Maori
leaders, as well as from official sources such as inquiries
and official reports. By the 1890s, Maori communities were
warning the Government that accumulating finance from
such anticipated sources as land sales was proving prob-
lematic. These warnings were confirmed in evidence col-
lected by the Government’s own official inquiries. This
indicated that the process of determining and settling land
title was creating significant barriers for Maori trying to
accumulate funds and transform their scattered interests
in land into blocks that could be utilised for farming. We
have discussed this in more detail in part 111.
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The 1891 Rees-Carroll commission received evidence
from several Ngati Tuwharetoa leaders, including Tureiti Te
Heuheu, Tokena Kerehi, and Ngakurute Te Rangikaiwhiria,
that they were willing to begin using their lands for farm-
ing but were concerned that the Government’s purchasing
practices were forcing down land prices and preventing the
accumulation of investment funds. Kerehi described this
as Government kuhuru (‘murdering’) of Maori.™ In his
evidence to the commission, Maori member of Parliament
Wi Pere also warned the Government that Maori generally
required access to reasonably-priced Government credit if
they were to make improvements to their land and make it
productive.” This was not a plea for Government largesse
as such, but a request that Maori be included within steps
being considered to make lending finance more widely
available for farming. The official report of the Rees—Carroll
commission supported these concerns and recommended
that the Government advance finance to a proposed board,
so that all necessary funds could be obtained for expenses,
surveys, and other improvements, with these to be charged
against Maori lands.”

In notes which formed an addition to the commission’s
report, James Carroll confirmed that Maori were interested
in using their lands for farming and wanted to participate
with their European neighbours in agriculture and profit-
able stock raising, joining with them in becoming useful
settlers and adding to the productive powers of the colony.
He claimed that Maori fully understood that, in order to
accumulate the necessary funds required for clearing,
fencing, and stocking their land for profitable use, they
might well need to sell some surplus land. However, they
were unable to gain full value from these sales because the
Government, through its policies of pre-emption, was cre-
ating a single market where they could get only very low
prices. Refusing to sell at such low prices might be regarded
as locking land up, but it was understandable, and Maori
sought more judicious legislation that would fairly meet
their aspirations.”

In debates in 1891 and 1893, Carroll continued to tell
Parliament that Maori required fair prices for their land
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if they were to accumulate funds for farm development.
He reiterated that if Maori were paid fair prices and could
use those funds to develop their remaining land, much of
which required considerable expenditure to be made pro-
ductive, they would be able to settle and farm their land
and in so doing contribute to the national economy as did
Europeans.”

The Stout-Ngata commission, established in 1907, also
explained clearly to the Government how Maori own-
ers were caught up in protracted and expensive processes
to even bring their land to a point where they could seek
further financial resources to begin to develop it for farm-
ing. The commissioners pointed out that European set-
tlers were benefiting from a Waste Lands Board that cut
up Crown land into economic farm blocks, surveyed them,
fenced their boundaries, and constructed necessary access
roads. This meant that, once settlers moved onto their
land, they could concentrate on finding the necessary
finance to improve it and turn it into a successful farm.”*
The commissioners explained that it was widely assumed
that, because Maori owned land, they could concentrate
on improving it and creating farms from it. In reality,
they were faced with a much more complicated process
of creating usable farm blocks from their land interests,
even before they could begin to improve them. All Maori
really had were paper shares in land, and these were often
scattered over many blocks. The process of turning those
shares into farms was expensive, and it dissipated their
funds before they could bring themselves onto an equal
footing with European settlers.””

In part 111, we made findings about the difficulties that
Maori faced in gaining secure title and accumulating funds
for purposes such as farming. Here, we note that, by the
1890s, as new opportunities arose to develop land for farm-
ing, information was available to the Government from a
variety of sources which showed that Maori communities
were facing significant financial barriers to using their land
for farming. Simply accumulating income was unlikely to
be sufficient for the level of investment required, and this
put Maori in a similar position to many Pakeha settlers of
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limited means, who owned land with the potential to be
farmed but required access to lending finance to make it
possible.

As we have already pointed out, one of the assumptions
used to justify the alienation of Maori land was that Maori
would not be harmed, because their remaining land would
become more valuable and still be able to support their
communities. As land values rose, not only could judicious
sales continue to be made to acquire investment funds,
but the increasingly valuable retained lands could be bor-
rowed against for a variety of purposes including develop-
ment opportunities. Maori communities had a long his-
tory of borrowing against expected profits from produce
and against recognised interests in land. As we noted in
part 111 of our report, many communities had developed
long-standing financial relationships with lessees of their
lands, storekeepers, and even land purchase agents, from
whom advances were commonly used to pay for imme-
diate necessities and debts. As we discussed in chapter o,
debts were incurred in part from taking land through the
Native Land Court process and from associated activities
such as surveys. In theory, Maori should also have been
able to tap into sources of lending finance to improve their
lands for productive purposes such as farming. However,
as previously noted, they faced significant difficulties with
this. Their inability to collectively control land sales meant
that, in many cases, they had been left with the most mar-
ginal and least accessible lands, and therefore those least
likely to have increased in value to borrow against. In add-
ition, private lenders were unwilling to lend against land
for farm development when the title was held in the form
of multiple ownership. Further, many of the financial rela-
tionships that Maori built up were focused on immediate
consumption or debt repayment, with lenders intent on
charging high interest in the expectation that they might
eventually pressure land sales.

As the Crown noted, borrowers with limited credit his-
tories who were regarded as being poor risks tended to
have access to only the most expensive and limited sources
of lending finance, and that only for short-term purposes
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such as bridging finance to pay debts. By the 1890s, Maori
tended to fall into this category. The system of mortgage
lending at the time was conducted largely through private
organisations and individuals, and was not well regulated.
Repayment requirements could be lax or capricious and
often depended on the lender’s perception of the risk of the
borrower. Repayments were generally not fixed at set time
periods or for set amounts when loans were entered into.
Further, Maori communities tended to have relationships
with the less scrupulous and most expensive of private
lenders, especially where debts might result in the transfer
of shares in land, and much less access to sources of finance
available for development purposes such as farming.

This situation was referred to by Hone Heke in
Parliament, in 1903, when he explained that Maori were
still mainly obtaining mortgage finance in order to pay
debts they had already incurred rather than to improve
their land.”® In fact, Maori were caught in a vicious cir-
cle of debt, as prejudice and title difficulties forced them,
in many cases, to rely on the more dubious and expensive
private lenders. The inevitable difficulties they encountered
further confirmed prejudice and limited both the range of
private lenders willing to deal with them and the range of
lending such lenders were willing to provide.

As the Crown noted, it recognised the difficulties and
harm arising from this cycle of debt at various times.
Legislative prohibitions on mortgages were passed from
time to time, which prevented Maori from obtaining mort-
gage finance at all. The Crown referred us to the evidence of
Mr Hayes, whose report ‘Native Land Legislation Post-1865
and the Operation of the Native Land Court in Hauraki’
was placed on our Record of Inquiry.”” This report outlines
parliamentary concerns about debt, Maori management of
debt, and the prohibition of mortgages on Maori freehold
land at various periods. It describes how this prohibition
was first made in 1878 and followed by a brief reinstate-
ment of the ability to take out mortgages between 1888 and
1894. Then, ‘in a sense’ a more ‘tightly circumscribed’ right
was enforced until 1909, when the restriction was relaxed
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again, enabling Maori to ‘potentially’ enjoy more options
for raising development finance.*

While prohibitions on mortgages did offer some protec-
tion against the worst abuses of lenders, from a develop-
ment point of view it prevented the raising of mortgages
in situations where Maori wished to enter into more con-
structive lending arrangements. As with earlier proclama-
tions imposing restrictions on dealing in Maori land - pre-
venting owners from dealing with anyone but the Crown,
including dealings in respect of mortgages — what were
ostensibly meant as protections had the effect of severely
limiting the potential for normal entrepreneurial business
practices. This kind of prohibition limited not only Maori
experience of more productive debt management, but also
lenders’ experience and willingness to enter constructive
lending arrangements with Maori. Reliance on rural credit
was a notable feature of entry into farming in New Zealand,
especially as the modern farm industry developed from
the 1890s, so this became a major barrier for Maori.”” The
general prohibition on mortgages for owners of Maori land
stands in marked contrast to the Government’s response
when those Pakeha landowners who also had limited
credit histories (and were regarded as poor risks by private
lenders) were identified as facing problems raising capital
for farm development in the 1890s.”*

We accept the evidence of Professor Hawke, submitted
to us by the Crown, that private lenders are theoretically
concerned with objective economic criteria when consid-
ering creditworthiness and lending risks, for example the
known management skills of borrowers.*” It is possible
that those who were refused finance on the basis of such
criteria may have felt themselves discriminated against.
However, there is considerable evidence that, in the nine-
teenth century, private lenders, like other sectors of soci-
ety, were also influenced by their own prejudices and per-
ceptions when agreeing to lend money and setting charges
and terms. Professor Belich has observed, for example,
that those regarded as gentry or higher up the social scale
in colonial New Zealand generally found it much easier to
secure loans and did so on easier terms.”” As the Crown
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acknowledged, there is evidence that some groups in nine-
teenth-century New Zealand, such as women and civil
servants, found themselves less able to access private credit
than other groups, regardless of objective standards.”” We
are persuaded that, in practice, when making their deci-
sions about lending, private lenders were influenced by
prejudice as well as by more theoretically objective crite-
ria of creditworthiness. We accept the Crown’s submission
that it cannot be held to account for any racism or preju-
dice private lenders may have shown to Maori at this time.
However, we note that a significant source of Government
credit was made available to landowners for farm develop-
ment purposes at this time and that, while private sources
of rural credit remained dominant, there is widespread
agreement among historians that the new system had a
significant influence on private sector lending.

The need for lending finance was widely identified as a
critical factor in enabling landowners of limited means to
enter modern farming in the 1890s. Even with all the steps
the Crown took to form economically viable land blocks
and provide infrastructure such as roading, developing the
rugged and often forested North Island hill country into
productive farms was acknowledged to be an expensive
process. The land had to be cleared of bush and scrub, and
then grassed and fenced. More expensive pasture grasses
were required, along with new and improved breeds of
stock for meat and dairy as well as wool production. More
intensive stocking required more fences, farm buildings,
supplies, and equipment. Landowners had to survive peri-
ods when farms were not producing any income, espe-
cially during their initial development. Those who wished
to enter the new industry had to have either accumulated
significant investment capital or ready access to (and the
ability to manage) reasonably-priced credit. Most relied
on a combination of the two, but, for a significant number
of landowners of limited means, access to reasonable
credit was critical to enabling them to enter the new farm
industry.

Modern farming began to develop at a time when
sources of rural credit were difficult and expensive to

Downloaded from www.waitangitribunal.govt.nz



Downloaded from www.waitangitribunal.govt.nz

arrange. Private lenders were willing to take more risks
on those who Professor Belich has identified as the typical
start-up farmers in the North Island from the 1880s until
1911. They were sons of successful South Island farmers,
with some experience and a little family money to invest.”
However, by the 1890s, a significant sector of the Pakeha
community had emerged who, even when they could
obtain land under various forms of title through Crown
schemes, did not have the background or accumulated
capital to be considered a good risk by private lenders. The
unregulated, variable, and often expensive forms of private
rural credit were also too difficult and uncertain for them
to take on.

To compound the problem, private sources of rural
credit grew even less inclined to lend to these would-be
farmers than at earlier times, given the slowing economy
from the late 1870s and a long period of falling prices
through the 1880s. Historians have identified this time
as one of particular strain for banks and other sources of
private finance. Land bought at inflated prices during the
Vogel boom years of the 1870s contributed to high national
debt. As real land values became clear, banks and private
lenders had to write down their value as security. Banks
that had lent too easily and unwisely during the boom
were badly affected. They were unable to avoid a series
of crises that hit the banking industry in Australia and
New Zealand in 1893 and 1894 and resulted in the New
Zealand Government intervening to rescue the Bank of
New Zealand.”” In these circumstances, private lenders
became very averse to risk and reluctant to lend money for
farm development based on the recent breakthroughs in
refrigeration technology, even though long-term prospects
for the industry appeared positive.”® Dairying, for exam-
ple, developed slowly despite refrigeration, until more
sources of lending became available from the mid-1890s.

Private lenders were particularly averse to lending to
would-be farmers with limited means and experience who
wanted to develop the more difficult lands of the North
Island. However, the Government wanted to encourage
such people and such land into farm production. These
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people were considered to be the kind of hard-working
and deserving settler who would help the economy grow
by bringing new land into production. They were also
a significant and growing sector of the settler commu-
nity, who, it was feared, might otherwise drift into urban
areas and foment social and political unrest. The lack of
adequate rural credit facilities had been identified by the
1890s as an obvious barrier to their entry to farming.
A growing popular hostility to banks and other private
lenders was clear, and demands for alternative sources
of cheap rural loans were increasing.*” The Government
responded with active intervention to ensure that a rea-
sonable quantum of state funds was built up that could
provide a source of lending designed to meet the particu-
lar needs of landowners of limited means. Economic anal-
yses, such as the studies carried out by Horace Belshaw in
the 1930s, show that this fund, while eventually substantial,
never exceeded private sources of rural credit, especially
once this expanded as farming success also grew. Private
sources, such as banks, stock and station agents, insurance
companies, and law firms, remained major sources of farm
finance through this period.*

Nevertheless, lending finance provided by the Govern-
ment from the mid-1890s is regarded as crucial for the
rapid development of farming at this time, and in par-
ticular for the entry of landowners with limited means.
In analysing the impact of the Government’s schemes on
rural farm credit, Professor Belshaw confirmed that they
were a relatively small part of overall rural lending, but a
significant source of finance for those sections of the set-
tler community who would otherwise have been shut out
from farm development. In addition, the Government’s
intervention was crucial in the influence it exerted on
private sector lending. This influence contributed signifi-
cantly to an overall lowering of fees and charges for credit,
a regularisation of the system of loan repayments, and
ultimately a change in perception of the kind of farming
and farmer that was acceptable for lending finance. Many
farmers who began with Government advances moved
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into the private lending market when further development
credit was required.*”

Given that the Crown was clearly able to identify and
respond to the needs of a significant sector of landown-
ers with limited capital, and in the process positively influ-
ence the attitudes of private lenders, we need to consider
whether the Crown also took reasonable steps to respond
to the recognised difficulties that Maori faced with lending
finance.

Government Advances to Settlers Act 1894

The Liberal Government of the 1890s identified lending
finance as a particular barrier for landowners of limited
means, who were generally unable to access private sector
funds for farm development. Its major response was the
Government Advances to Settlers Act 1894, which set up
a scheme that was later described, in 1903, as having been
‘designed to afford relief to a numerous class of colonists
who were struggling under the burden’ of high rates of
interest and heavy legal expenses in obtaining private sec-
tor mortgages.”

The scheme has been identified as a critical factor in
ensuring the successful development of New Zealand
farming, not just by enabling a whole group of would-be
farmers to enter farming at a critical time, but also by
influencing private lenders to reform their processes and
credit charges generally.” Official sources claimed that,
by 1906, the advantages of the scheme were already clear,
with benefits including a general reduction in interest
rates for rural credit. It was estimated that, even adopting
a conservative basis for calculation, the scheme had been
instrumental in saving mortgagors, directly or indirectly,
more than £8 million in interest charges. This was in add-
ition to estimated savings in fees associated with obtaining
credit, such as legal costs and valuations, all of which were
charged at much lower rates than were obtainable privately.
It was reported that ‘many thousands of deserving settlers’
had benefited, and that this had led to large areas of land
being brought under cultivation.”
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Even though state sources of funds were never the
major source of finance for rural lending during this time,
there is evidence that the Advances to Settlers scheme led
to a substantial amount of money being borrowed from
overseas sources for the purpose. The 1894 Act initially
authorised the Government to raise a loan of £3 million
within two years for an advances fund administered by the
Advances to Settlers Office. This was successful, and later
legislative amendments enabled a series of additions to be
made to the fund, until it became a substantial source of
farm investment.”” The first meeting of the office’s board,
charged with considering applications under the Act, was
held on 23 February 1895. By 1902, the number of advances
made (excluding those turned down or not taken up)
totalled 9862, and amounted to lending of £3,073,685.”*
Most loans at this time totalled £500 or less. Advances
were generally pegged at between three-fifths and two-
thirds of the value of the security, whether freehold or
lease.”” By 1906, the number of advances taken up totalled
16,365, and £5,331,485 had been lent. By this time, the total
amount raised by the Government was £3,510,000, which,
with repayments invested, provided the advances fund.
According to Professor Belshaw, in its first 32 years (cov-
ering most of the period under our consideration) the
Advances to Settlers Office lent around £56,200,000 (on all
kinds of land) with profits of some £1,500,000.”

The 1894 Act established the position of superintend-
ent of the office, and a board, consisting of the Minister
of Finance and senior officials, under which district
boards operated. The business of the office was to advance
money for first mortgages on specified classes of land, after
approval by the board and on condition the land was free of
all encumbrances, liens, and interests, other than leasehold
interests.”” The three classes of land specified as being those
on which advances could be made were: freehold land held
in fee simple under the Land Transfer Act 1885 or by deed
under the Deeds Registration Act 1868; Crown land held
under a variety of leases, including perpetual lease, small
grazing runs, and agricultural leases; and Maori land held
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under lease under the West Coast Settlement Reserves Act
1892, the Westland and Nelson Native Reserves Act 1887,
and the Thermal Springs Districts Act 1881.

The advances scheme targeted a substantial sector of the
settler community, who held land under a variety of free-
hold and leasehold tenures. Ashley Gould estimates that
a pool of around 35,000 to 40,000 farmers was eligible to
draw on the fund.”® Individual loans were generally quite
small, as the scheme was geared towards helping those who
already had adequate land blocks and the necessary infra-
structure and wanted to concentrate on developing their
land for modern farming. Advances to undertake improve-
ments were deliberately offered at a significantly lower rate
than was available privately at the time. The Government
claimed that the relief given to settlers by such advances
made all the difference between the landowners concerned
being able to prosper in agricultural or pastoral operations,
and the reverse.”

The scheme has been credited with influencing reform
of the private lending sector. In particular, by lowering
credit charges and prices, and implementing a more regu-
larised, accessible, and fair system of loan repayments, the
Government scheme put pressure on the private sector to
make similar improvements.” Under the scheme, mort-
gages could initially be granted on a fixed-term system for
a period of up to 10 years, with the principal repayable at
fixed periods during the term or at its end, at fixed rates
of interest. Alternatively, the principal could be repaid on
an instalment system over a longer period of time by fixed
repayments of both principal and interest, reducing over
time. Interest rates were initially set at 4 per cent, although
this was adjusted over time.”” The instalment repayment
system proved to be by far the most popular, and the fixed
flat mortgage was dropped in 1906.* Low fees were also set
for the process of obtaining a mortgage under the scheme,
which included the cost of obtaining the land valuations
required. Facilities to enable mortgage payments included
a system of repayments through Post Offices throughout
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New Zealand which was free of any costs for remitting the
money to Wellington.™

In the years after this, and until 1929, the Government
made numerous modifications to the scheme to bet-
ter meet the needs of those identified as target groups.
Difficulties with the scheme were carefully monitored and
responded to, with legislative changes made where neces-
sary. In 1925, for example, an inquiry into existing provi-
sions for rural credit resulted in the Rural Advances Act
1926 and the establishment of a rural credit branch within
the Advances to Settlers Office, with farmer representation
on a Rural Advances Board.

Maori and the Advances to Settlers scheme

The Crown submitted to us that Maori were included
within the 1894 Advances to Settlers scheme because, by
virtue of the Native Land Court Act 1894, Maori land was
brought under the definition of freehold title on which
advances for improvements could be made.”* We agree
that this Act provided that Maori land was to be treated
as coming under the Land Transfer Act as soon as it had
passed through the court. Therefore, provided it had no
encumbrances other than leases, Maori freehold land was
technically eligible for advances from the fund established
under the scheme. This is also what Professor Belshaw
found, in his analysis of the system.” Dr Gould further
explained, in evidence to us, his view that, where individual
Maori owners succeeded in obtaining sole title to pieces of
land, they were considered eligible for advances money. He
had found a Native Affairs Department ledger book dating
from the early twentieth century, showing that a number
of advances - ‘perhaps less than 40’ — were made to Maori
in 1913, although there were apparently no details about
whether any of these advances were made in our inquiry
region or whether they were made for farm improvement
purposes. Dr Gould told us he understood that, in 1906, the
Maori members of Parliament had successfully persuaded
the Government to amend the Advances to Settlers Act
to make advances more likely for Maori, by enabling the
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recovery of advances in the event of repayment defaults in
ways that did not necessarily involve the loss of land used
as security.”

Although Maori land was apparently technically eligible
for Advances to Settlers lending from 1894, we were pre-
sented with evidence indicating that most Maori landown-
ers faced significant practical difficulties, which may have
restricted their access to the fund. As we saw in part 111,
much Maori land was encumbered with survey liens and
debts as a result of the Native Land Court process, which
meant that it would have had encumbrances preventing
lending. Crown counsel also acknowledged that there may
well have been other difficulties for Maori owners in hav-
ing their land recognised. Although their land was techni-
cally subject to the Land Transfer Act, in practical terms
and in spite of the apparent wording of the 1894 Act, Maori
land had to be registered under the Land Transfer Act
before it was regarded as freehold land for the purposes of
the scheme. In its submission, the Crown confirmed that,
in practice, it seemed that relevant orders and title in the
Native Land Court system still had to be transmitted to the
appropriate district land registrar for the issue of a Land
Transfer Act certificate of title.””

It is not clear to us how far this procedure was followed
in our inquiry region, or whether further charges attached
to this process for owners, although the latter seems likely,
especially if proper surveys were required. We note that
it required, at the least, further steps by the Native Land
Court or the owners at a time when litigation and processes
such as succession and partition were still under consid-
eration or in progress. As Crown counsel also noted, a fur-
ther practical difficulty was that, even if such registration
was made, in order to apply for an advance the consent
and signature of all owners had to be obtained in order
to mortgage the land and obtain a loan for improvement.
This meant that just one owner, where lands were in mul-
tiple ownership, could prevent others obtaining a mort-
gage.”” The Crown appeared to acknowledge the practical
difficulties with this in suggesting to us that owners were
able to incorporate as an alternative. We have already, in
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part 111, discussed the limitations of incorporation (which,
of course, during much of this period also required either
for every owner to agree or ministerial intervention).

It seems helpful, at this point, to consider whether
the technical inclusion of Maori land was deliberate
Government policy, based on attempts to address the bar-
riers Maori faced, or an accidental inclusion, and what the
implications of this might have been for Maori. A brief
check of parliamentary debates indicates that there was no
deliberate intention on the part of the Government to make
Maori eligible for the proposed scheme. In introducing and
explaining the advances scheme in 1894, the Government
did not mention that Maori were included, or that it was
intended to address their need to develop retained lands
for farming. Nor was this mentioned in debates on the
Native Land Court Bill 1894, which did make some provi-
sion for the proposed new Maori incorporations to gain
limited access to finance through the Public Trustee.

In these debates, Maori members of Parliament expressed
concern that there was apparently no intention to include
Maori landowners in the advances scheme, and they
attempted to persuade the Government to rectify this. The
Government did acknowledge that Maori leaders were
insisting that, if it continued to exert pressure to acquire
Maori lands for farm settlement purposes, it should also
include Maori communities who wanted to use their lands
for farming in any initiatives to help landowners into farm-
ing. During a debate on the Native Land Court Bill in 1894,
for example, Prime Minister Seddon acknowledged that
East Coast Maori had told him they wanted to farm their
lands and had pointed out that, while the Government was
finding funds to place Europeans on farms, it was doing
nothing to assist Maori.”

Despite this, Seddon made no suggestion to Parliament
in 1894 that the Government intended to address this
matter through its advances scheme. Wi Pere, the mem-
ber for Eastern Maori, who was himself involved with
incorporations on the East Coast as well as running more
than 18,000 sheep on family land, asked whether the
Government intended to extend such positive assistance to
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Maori who wished to farm their lands.” In speaking on
the Government Advances to Settlers Bill, Pere explained
that he was generally supportive of the proposed measures,
which would enable the Government to lend money to
assist farmers who needed help, and reform the system of
lending and loan repayments for rural credit. He referred
to the difficulties many landowners faced in obtaining loan
finance from private sources, along with the high interest
rates being charged, and the insistence of banks and other
institutions on calling up loans when they encountered
difficulties without giving their debtors reasonable time
to make repayments. He also called for Maori to now be
included in such reforms. In his experience, everyone in
New Zealand who improved their land borrowed money
to do so, either from private companies or from a bank.
He went on to explain that Maori faced considerable legal
restrictions on gaining private mortgages.”'

Pere was presumably referring to existing restric-
tions, which were to be tightened further because Liberal
Government policy aimed at preventing Maori from deal-
ing in their land other than selling it to the Crown. Such
dealing included mortgages. This meant that, even while
private sources of finance remained important nation-
ally for rural lending, those sources were to be closed to
Maori landowners. Maori had no choice but to seek lend-
ing finance from Government sources. Pere noted that
it would be a great injustice if Maori were not allowed
to share in the privileges proposed by the Government’s
advances scheme.”

In later debates the same year on the Native Land Court
Bill, Pere complained that the proposed provisions that
would enable Maori incorporations to borrow were too
limited and unlikely to work effectively in practice. He
claimed that it would be useless to appoint a management
committee for any incorporation unless they were able to
be properly funded to carry out their work. The proposed
committees also needed access to lending funds. He noted
that Maori did wish to begin farming but were unable to
because of legal restrictions. Then Maori were subject to
claims by Europeans that they were too lazy to work their
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lands. He referred to a Bill he had proposed (his Native
Lands Administration Bill 1894, which was rejected by
Parliament). He explained that this had attempted to assist
Maori who wanted to farm their land. He wondered if
Europeans were more interested in laws that were not in
Maori interests and were made as complicated as possible
s0 Maori were forced to part with their lands. He explained
that Maori did want to engage in farming but that they
needed better legislation to remove barriers to their entry.
They also needed access to state sources of lending finance
to enable them to develop their land, as they had suffered
in dealings with banks and private companies. He argued
that, if the Government would help Maori to obtain money
and means for settling and improving their lands, then
the colony would generally become more prosperous and
Maori would be able to earn the money to pay rates and
charges due.™”

In speaking to the Government Advances to Settlers Bill,
Pere told the House that he would support sending that
Bill to committee to have amendments made to improve
it in this way. He also asked the House not to apply further
rating to Maori until Maori landowners also had access to
advances to improve and utilise their land.”* Tame Parata,
the member for Southern Maori and another successful
farmer, agreed that the Government’s Advances to Settlers
measures were generally positive in assisting farmers. In
speaking to the Bill, he, too, was unsure whether it would
extend to Maori land, but he wanted to see it made avail-
able to those Maori who wished to make use of it.”

Pere and other Maori members of Parliament were
clearly concerned that the proposed Government advances
scheme was not intended to include Maori; they asked that
it be specifically amended to do so. However, this issue was
not taken up in general debates on the proposed scheme,
which instead focused on the details affecting those set-
tlers who were to be included within it. Although the pos-
sible difficulties faced by some classes of settler as a result
of their form of landholding were discussed, such as man-
ufacturers who held leases on municipal, educational, and
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church properties, title difficulties that Maori might also
face were not considered further.”*

It appears from this evidence that the technical eligibil-
ity of Maori land for the scheme was accidental, by virtue
of regarding it as covered by the Land Transfer Act, among
other reasons, rather than a deliberate and carefully con-
sidered attempt to include Maori. It was not unusual for
legislation to have unintended impacts for Maori land at
this time, given the rapid passage of much land legislation
by the Liberal Government. We will discuss this further
in the next section. This also helps to explain why Maori
found themselves in so many practical difficulties when it
came to gaining access to the advances fund, even if their
land was technically eligible, and why, as we will shortly
describe, there was so much reluctance, in practice, to
consider Maori landowners as appropriate candidates for
lending from the fund.

We do not have evidence of Pere’s efforts at the com-
mittee stage, but the Government Advances to Settlers Act
1894, when passed, made no specific mention of lending
on Maori land. The only exception was to make it clear
that (settler) lessees of certain types of Maori reserves were
eligible.”” A brief examination of parliamentary debates
also reveals that, within a year, Government members
were confirming that the advances scheme was not gener-
ally intended to apply to Maori land. In 1895, Pere again
asked whether the Government would extend the provi-
sions of the Advances to Settlers Act so as to permit Maori
to borrow on their land in the same way and under the
same conditions as Europeans. Seddon replied that the
Government had considered the matter very carefully, but
did not consider it advisable to have the ‘indiscriminate
advancing of moneys upon Native lands™ given ‘the diffi-
culty in the way of title, and one thing and another. He
was willing to consider an exception where Maori had pur-
chased their land from Europeans and where they ‘were
working their lands as Europeans worked theirs. In those
cases, he said, the Government might consider an amend-
ment to the Act.*® In other words, the Government was
not prepared to lend on Maori land. This left no room at all
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for Maori who wished to borrow from the fund to improve
their retained lands for farming.

These debates reveal that other members of Parliament
also shared the view that the advances scheme was not
meant to cover Maori land. Mr Kelly expressed regret, later
in 1895, that provisions ‘had not been made to enable indus-
trious Natives to borrow small amounts under the Advances
to Settlers Act, or by some other means’ and hoped that
in another year Maori might obtain something better and
that ‘the Premier would see the necessity of having a Bill
passed to enable Natives to borrow money’™ Although
this appears to confirm that Maori were not intended to be
included in the scheme, it reveals that Parliament had con-
sidered the matter of Maori lending needs, that it was rec-
ognised that Maori required some assistance with lending,
and that the Prime Minister knew that they faced particu-
lar barriers to developing their land. It was also recognised
that there was a range of possible policy options to address
these issues, for example by extending the advances scheme
to include Maori, or by considering some ‘other means’ of
providing equivalent access to lending funds that might be
more appropriate to Maori needs.

Thus, although the Crown was aware of Maori needs
and concerns relating to access to rural finance by 1895,
and knew that there were options available to it to meet
those needs and concerns, it failed to take reasonable steps
to meet them through the advances scheme. By failing to
provide state assistance equivalent to that being offered to
other landowners of limited means to enter farming, the
Crown was in breach of the Treaty principle of equity and
in breach of its obligation to actively protect Maori in their
Treaty development right to participate in farming.

The issue of Maori access to the Advances to Settlers
fund was raised again in Parliament in 1903, in the context
of amendments to the 1900 Maori land council system.
By this time, it had become clear to Maori leaders that -
whatever technical provisions the Government had made
to enable state lending for farm development - state lend-
ing authorities, including the Advances to Settlers boards,
were setting such strict criteria for Maori landowners that
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they were effectively being excluded from lending, even
if in other respects they may well have been able to repay
their loans. Thus began a long series of attempts by Maori
members of Parliament to adjust the provisions of the
scheme so that Maori might gain better access to it, efforts
that were largely frustrated by the reluctance of officials to
implement changes and by a failure of Government deter-
mination to ensure that any amendments were made prac-
tically effective.

A key problem was the strict criteria that officials were
applying to Maori landowners when they sought access
to those few sources of state lending finance that the
Government appeared to have made technically applicable
to Maori land. In 1903, James Carroll, by then Minister of
Native Affairs, explained that he was bringing forward an
amended Maori Land Laws Bill, which he hoped would
ameliorate the problem. It had been found that, when
Maori applied for a loan from the Advances to Settlers
Office or some other state lending institution, lending
authorities strictly enforced a rule that, unless the land
was already being leased out and rent was coming in, they
would not entertain any loan for farm development pur-
poses. For leased land, the authorities insisted that rentals
had to be assigned to the lending department as security,
and as a sinking fund. This, of course, meant that Maori
landowners could not borrow to develop their own land
themselves for farming. Carroll explained that he wanted
to tackle this matter with a clause that would enable Maori
applying for a loan to assign the rent from another block
they were leasing to the lending authority, as security for
land that they wished to improve and farm themselves.
Carroll told Parliament that he felt this would help Maori
considerably in making satisfactory loan arrangements.”*
Earlier, speaking in the Address and Reply debate in 1903,
he had appealed to members to consider land settlement
issues not just in terms of reckoning how much land could
be got from Maori, but also as part of ‘a solemn duty’ to see
that Maori could ‘enjoy the benefits of civilization [and]
the fruits of education, and be enabled to settle on portions
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of their own land.

FARMING OPPORTUNITIES

There was some scepticism from other Maori members
as to how helpful this provision might actually be, espe-
cially in the context of wider legislative measures that
appeared to be undermining the general agreement in
1900 that had ended new land purchases (see chapter 11).
Hone Heke, the member for Northern Maori, objected to
what he saw as the Government’s ‘nibbling’ efforts to over-
turn or erode the 1900 agreement by allowing provisions
that were effectively permitting new forms of alienation.**

Heke urged that, instead of continuing to allow ways of
alienating Maori lands, the Government should be look-
ing at ways to enable Maori to improve and utilise their
remaining land, not just for their own benefit but for
that of the whole country. He warned again that obtain-
ing loan finance for land improvement purposes was still
a major barrier for Maori wishing to develop their land
for farming. He noted that, in some districts, where Maori
had been able to obtain small loans from their European
friends, they had shown their capacity for improving their
land. He claimed that many other Maori also wished to
improve their land. The difficulty was not that they did not
want to work, but that they had no means of gaining capi-
tal to stock or improve their land. He confirmed Carroll’s
observation that this was because, in practice, state lend-
ing assistance available to Europeans was not available to
Maori. He agreed that state lenders had adopted a policy of
refusing to advance on Maori land unless the owners had
leased the land and it was producing enough rental income
to provide interest and a sinking fund on the amount to be
lent.*®

However, Heke was not certain Carroll’s proposal would
effectively overcome this problem. In many cases, he said,
the land to be offered as security was all that the applicant
owned. Many Maori landowners now had no spare land to
lease and receive rentals from, and therefore they would
remain unable to obtain finance to improve their land.
Heke agreed that Maori were still obtaining loans, but he
explained that these were more often loans to pay debts
already incurred, not to improve the land. Maori who
wanted to borrow to improve land found that they could
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not get assistance from either the Advances to Settlers
Office or the Public Trust Office, on account of the rule
those agencies had adopted. Heke asked the Government
to devise some better method of enabling Maori who
wanted to work their own land to obtain financial assist-
ance to do so.”**

Seddon also agreed that the Advances to Settlers sys-
tem was being implemented unfairly. He told the House
that, even if Maori were ‘to some extent responsible’ for the
treatment they were receiving over lending, it was still the
case that in practice state lenders were treating Maori dif-
ferently from Europeans. He had been told of a case where
a Maori, who was farming his land as well as the settlers
around him, was told that if he wanted an advance he
would have to find a ‘dummy’ to nominally lease his land.
In effect, the situation was that he could only hope to bor-
row if he found a European to intervene between himself
and the lending department. Seddon agreed that this was
‘unfair’ and not what Parliament had intended. He ques-
tioned why Maori who were ‘occupying and working land
and maintaining themselves and their families’ on that
land, and had ‘good security’ and were capable of paying
interest should be treated differently from other settlers. He
agreed that they should be assisted so they might become
good settlers.”” This indicates to us a clear recognition, by
this time, that the Crown was failing in its obligations to
Maori and that it was considered possible to take steps to
rectify this situation.

In spite of Carroll's hopes, his 1903 provision does
not appear to have materially improved the situation
for Maori. Maori leaders, including those in our inquiry
region, continued to warn the Government that Maori
landowners were, in practice, excluded from sources
of state lending. Tureiti Te Heuheu, as we have seen,
explained to the Native Affairs Committee in 1905 that,
in order to participate in commercial uses of their land,
including farming, Maori wanted to be able to share
fairly in the state assistance being offered to other settlers.
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Clearly, he did not believe that practical lending finance
was available at this time, for he told the committee
that the ‘whole Island would rejoice’ if the Government
were to open a channel whereby Maori could obtain
monetary advances to start farming operations on their
lands. Te Heuheu also told the committee that he sup-
ported the earlier evidence given by Pepene Eketone
of Ngati Maniapoto, who had explained that they saw
Pakeha settlers without any money at all being placed on
Crown land, and that the Crown then immediately gave
them access to cash to work that land to success. Maori
had their own lands to begin with, but they, too, needed
access to state finance to enable them to successfully work
their land.**" He explained that, if they were able to farm
successfully, they would also be able to afford to pay rates
and eliminate noxious weeds.

Eketone told the committee that there was widespread
support among Maori for those who wanted to farm their
lands being given the same kind of monetary assistance as
was now being offered to European settlers.”¥ Te Heuheu
noted that the Crown had made considerable profits from
purchasing large areas of land within the Taupo district,
containing very valuable stands of timber, for very low
prices under its market monopoly. His people, therefore,
believed that the Government should be willing to pay
the cost of the work required to bring their land titles to
a position where land for farming could be set aside, and
should also be willing to offer lending finance to Maori to
enable them to develop their land for farming.***

Maori difficulties in accessing funds for development
were referred to again in 1905, when the Maori Land
Settlement Bill was being debated. Carroll, attempting to
make provision in the new Bill for Maori to borrow funds
for stocking, farming, or otherwise improving their land,
claimed that Maori:

have never appreciated the advantage of the Advances to

Settlers Act in its application to themselves, or have never
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exercised their rights under it on account of difficulties in the
way. They have never enjoyed the same facilities as Europeans
for borrowing from the Government lending institutions, con-
sequently they have never been able to occupy, utilise, or farm
their lands on any extensive scale for their own benefit.**°

He acknowledged the public demand for Maori land,
but insisted that it was also necessary for the Government
to provide Maori with assistance to obtain money for farm-
ing and improving their land, and to ofter Maori as many
avenues as it was able, with proper safeguards, to enable
them to help themselves and rely on their own strength
and energy.”

Carroll's proposal to open up monetary assistance to
Maori landowners was supported by Heke, who, in speak-
ing to the Bill, said:

My desire is that Natives who own large areas should be
encouraged and assisted by the State, the same as you assist
Europeans to become farmers. . . Give our Maoris that assist-
ance which you give to your European settlers. We have
not had it hitherto, though we have been asking for it for a
number of years.”'

Heke rejected proposals that would have had all Maori
land taken and leased or sold, with proceeds vested in the
Public Trustee for Maori to live on the interest. He stated
that Maori wanted to be able to utilise their land and to be
enabled to do this through loans from the State.”

By this time, the Government was under strong settler
pressure to begin purchasing Maori land again, and one
of the major justifications claimed for this was that Maori
were not properly using much of their retained land for
purposes such as farming. Maori leaders, including those
from our region, challenged the assumption that there
were large areas of ‘surplus’ land that Maori were refusing
to properly utilise, and made it clear to the Government
that, if such justifications were to be used, much more
effective ways were required of enabling Maori to farm
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their lands. This should be achieved either by amending
current forms of state lending to meet Maori needs, or by
developing an equivalent system more geared to address-
ing the barriers they faced.

There is no doubt that Maori faced particular problems
with lending and that this was clearly known to govern-
ments at the time. These problems included the form of
title over their land, the prejudice of lenders, and also,
for some, inexperience with debt management for devel-
opment purposes. However, as noted earlier, it is evident
from constant amendments to the Advances to Settlers
legislation that the Government was well able to take steps
to monitor the effectiveness of lending and address par-
ticular problems found to practically hamper lending for
some groups of settlers, such as those developing leasehold
land. What Maori leaders were requesting was a similar
determination to address their difficulties in gaining access
to state lending for farming development.

In response, the Government did acknowledge these
problems and also an obligation that, if it was to more
actively target Maori land for settlers, it should seriously
consider assisting those Maori who wanted to develop
their lands for farm purposes, especially those effectively
excluded from state sources of financial lending. Although
private lending sources may still have been dominant, the
Advances to Settlers fund was substantial by this time,
with Sir Joseph Ward, the original architect of the scheme,
reporting in 1906 that the fund had proved a ‘great boor’
to numbers of worthy colonists, with the last year setting a
record for business done by the advances office. The inten-
tion was to extend lending authority in the coming year
to £5 million to meet demand.” The Government also
appears to have made assurances to Maori communities
that it intended to take more effective steps to enable them
to gain access to state lending finance to improve their
lands for farming, as part of its overall policies to reopen
Maori land purchases. This included assurances to Maori
communities in our inquiry region. For example, Seddon
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addressed Maori in the Rotorua district in early 1905, and
explained these policies further. His address anticipated
forthcoming changes in Maori land settlement policies,
but also promised that Maori settlers would have the same
access to lending as Pakeha. He hoped that this would
result in more Maori land being vested in the Maori land
councils for leasing purposes.”

The following year, 1906, the Government outlined a
number of major policy objectives with regard to Maori
land in its Budget. According to the evidence of Dr Gould
and Dr Loveridge, these included not only setting aside a
sufficiency of Maori land for Maori ‘maintenance’ but also
providing Maori, as far as possible, with a ‘start’ to farm
their own lands and a ‘guide’ in making them productive.
It was intended to throw open the balance of Maori land
for settlement by a variety of means, including sale and
lease.”” The assurance that it was Government policy to
help Maori farm their own land was welcomed by Maori
leaders, who regarded it as reflecting earlier assurances that
more effective assistance would be forthcoming, including
lending to develop lands for farming.

The Government’s stated intentions met with enthusiasm
from the Maori members of Parliament. Apirana Ngata,
by then the member for Eastern Maori, also had consid-
erable experience with Ngati Porou’s farming efforts. He
told Parliament that the Maori members welcomed the
Government’s promise to assist Maori to make a ‘start’ with
farming and understood that this included an intention to
find some way of including Maori more fully in the financial
assistance available through the Advances to Settlers scheme.
They organised a deputation of Maori leaders to meet with
the new Prime Minister, Sir Joseph Ward, to obtain, among
other things, a scheme that would enable Maori to settle and
farm their lands. They explained that Maori had been try-
ing to begin farming, including sheep farming and dairy-
ing, without state assistance, but had been hampered by the
lack of good titles and financial assistance. They wanted to
be included within the financial assistance the Government
was providing through the Advances to Settlers scheme.
According to Ngata, Ward agreed that Maori should be
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given assistance to raise themselves and the country gener-
ally, and assured the deputation that he intended to intro-
duce a Maori land measure that would include the extended
advances scheme they were asking for.””*

The Government made a series of amendments to the
original Government Advances to Settlers Act in subse-
quent years, to fine-tune the scheme and ensure that it met
the needs of those identified as worthy to be included. This
included an amendment in 1906, aimed at consolidating
amendments passed since 1894 and further improving the
scheme. This led to further representations to Ward by the
Maori members, in an attempt to include additional meas-
ures that might better assist Maori.” In Parliament, Ward
confirmed that he was prepared to investigate the possi-
bility of treating Maori the same as Europeans under the
advances scheme. Although he believed that it might be
beyond the scope of the scheme to try and apply it to the
entire eight million acres of Maori land remaining in the
colony, he accepted that there were reasonable grounds for
making some provision to enable Maori to work and settle
their lands. He assured Parliament that he was prepared to
consider this seriously and would seek further information
on what could be done.”®

His subsequent investigation confirmed that the
Advances to Settlers board had developed strict criteria for
lending on Maori land, based on the belief that it could not
resort to selling the land as security if defaults occurred, as
was possible for other land. All applications for lending on
Maori land had to fulfil the following criteria:

» The applicant ‘must hold the land offered as security

in fee-simple in his own namé’

» The applicant ‘must have other land sufficient for his

support.

» The land on which the advance was to be made had to

be leased under a registered lease to a European, with
a copy of that lease furnished to the office and rent
equivalent to the repayment amounts assigned.

» Where a lessee failed to make a rental payment,

the applicant would agree to allow the office to
retain a proportionate amount of the loan to ensure
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repayments were made during the period the rent
was anticipated (a sinking fund).

» Any loan granted was subject to the office solicitor
being satisfied as to the applicant’s title and power to
mortgage.”

The Crown agreed, in its submissions to us, that these
parliamentary debates indicate that the Advances to
Settlers board may well have ‘fettered itself” with a policy
of not, in practice, lending on multiply owned Maori land.
This included establishing criteria which meant that only
those Maori who held land in severalty (that is, who had
a defined piece of land of their own rather than unascer-
tained or undivided shares in a block), whose title was fully
in order, who could show they had other land for their sup-
port, and who could demonstrate an ability to service their
loan were considered eligible.”*

In effect, the criteria were very similar to those Heke
and Carroll had complained of in 1903, with the possible
additional requirements that land had to be held in sev-
eralty and applicants had to have other land for their sup-
port. These were the same restrictions already being imple-
mented, which the Government had promised to address
in 1905. The criteria did take account of the ‘itle difficulty’
Maori faced, but only by taking the blunt approach of
excluding all land that was not subdivided and held in sev-
eralty. Maori land, multiply-held, did not meet the criteria.
And even then, Maori faced far stricter criteria than did
Pakeha settlers of limited means who were also regarded
as poor risks by private sources. Very few Pakeha settlers
would have owned additional land for their support or
rental income that they could assign as security against the
land they actually wanted an advance for. Effectively, the
criteria sought to exclude a whole class of land and remove
all possible risk. This was a completely different approach
to the encouragement shown to Pakeha settlers of limited
means. In addition, while Maori land could be lent on, in
very restricted circumstances, Maori who wanted to farm
their land themselves were still excluded. Even if they
vested their land in a Maori land council (or, from 1905,
a Maori land board) to overcome title problems and then

FARMING OPPORTUNITIES

leased the land back in order to farm it (itself an unwieldy
process) they were still not eligible for an Advances to
Settlers loan. Ward confirmed this, when he noted that the
lending criteria imposed by the advances office already ‘of
course’ excluded Maori who might want to take up such
leases.*”

It is hardly surprising that, left to its own devices, the
Advances to Settlers Office took a cautious line with lend-
ing to Maori. In his analysis of the early history of the
office, Professor Belshaw observed that, while it provided a
major boost to farming, the office nevertheless took a con-
servative line in assessing and authorising loan finance to
individuals within the classes it was required to consider,
restricting its business to what it regarded as first-class
securities.”” In general terms, this caution was remedied
by the Government for certain classes of settler or classes
of land, as was considered necessary, by passing a series of
amendments removing any official uncertainty about eli-
gibility for advances in these cases. The Government also
required the office to establish lending systems that were
specifically designed to address difficulties identified for
some groups of settlers of limited means. These not only
included reasonably-priced credit and low set fees for
required processes such as land valuations, but also eas-
ily understood, certain, and regularised repayment terms,
and facilities for easy repayments of advances. The office
was also required to work on the assumption that deserv-
ing and hardworking settlers, as a class, should be given
an opportunity and encouraged into farming, rather than
be considered a risk in uncertain new enterprises that
required guarantees of ability to make prompt repayments.
This did not prevent advances boards from taking a con-
servative and prudent approach to individual borrowers,
but it did help to prevent the wholesale exclusion of classes
of borrower.

Maori leaders asked for a similar approach for Maori
landowners who showed themselves able and who
required lending finance to take part in farming. They did
not ask that all Maori landowners be given lending finance
regardless of their particular circumstances or history.
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However, they did ask that the Government modify the
general lending framework, as was done for deserving
settlers, to recognise the barriers faced by Maori and
take reasonable steps to address them, rather than expect
Maori to conform to criteria and systems designed to meet
the needs of others. They also expected a similar level of
encouragement for Maori landowners to enter farming,
not criteria that could only ever provide an exceptional
few with lending assistance. With the Government’s 1906
Budget statement, Maori leaders believed that they had
been promised effective steps to overcome the problems
they faced with gaining access to state lending finance to
farm their land. They saw this as Government recognition
of a necessary balance, given its new policy of more actively
targeting ‘unutilised’ Maori land for purchase.

The struggle to have the advances scheme more effec-
tively extended to Maori was not easy. Ngata explained this
further in Parliament, reporting that the Maori members
had made a number of proposals to Ward. They accepted
that, as matters of tenure were involved, it might be more
appropriate to provide better access for lending finance
from the advances scheme in a Native Land Bill. However,
for the moment, they asked for amendments to the
Advances to Settlers legislation that would clarify the eligi-
bility of Maori land for lending purposes. They proposed,
for example, that Maori land under lease from a Maori land
board and incorporated Maori land should be included
within the classes of land regarded as security. They noted
that the Maori Land Settlement Act 1905 had created a new
class of tenants who were holding leases from Maori land
boards, and they assumed that tenants holding such leases
would be entitled to advances just as were tenants of leases
held under the West Coast Settlement Reserves Act. They
appear to have anticipated that these provisions would
ensure, at the least, that Maori who obtained such leases
would become legally eligible for access to the advances
fund.*®

The Maori members also proposed that incorporated
Maori land be included within the classes of land that
advances could be made on. They noted that the 1905 Maori
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Land Settlement Act included a provision allowing Maori
owners and incorporations to borrow from the Lands
for Settlement Fund, with the approval of the Minister of
Lands, up to one-third the unimproved value of their land.
However, it had been found in practice that this provision
was ‘exceedingly limited’ and in any case the loans were
not made from the Advances to Settlers fund.**

Ward at first rejected these proposals, and then
responded only reluctantly. He agreed that the original
Government Advances to Settlers Act did not require
the strict lending conditions that the advances office had
set in practice for Maori landowners, but was unwill-
ing to require any changes to the criteria in spite of his
Government’s apparent promises in 1905. He explained
that officials had told him that it was ‘most difficult to
make Maori recognise their responsibilities’ in regard to
payment of rents and interest, and therefore ‘some extra
precautions are necessary in such cases. He claimed that,
even so, a ‘large number of loans’ had been made under
the office’s criteria.””

Ward explained that he had ‘serious objections’ to the
proposal to extend the Bill to include leases granted by
Maori land boards as security for advances. He feared that
advances to Maori could be used to surreptitiously remove
alienation restrictions so land could be sold.*** Ward also
believed that there was no need to specifically extend the
scheme to Maori land incorporations, as there was nothing
in the existing Act that specifically excluded advances to
them. It is not clear to us how he came to this view, given
the evidence of the strict criteria the office was applying to
Maori land (even though this was not required by the Act).
Ward agreed that there was some question about whether
incorporations actually had the power to mortgage, or
could produce a mortgagable title, which ‘of course’ had to
be determined by existing legislation affecting those lands.
However, he insisted that the current Advances to Settlers
Bill was not the place to make any amendments that might
be found to be necessary in this respect. Therefore, and in
spite of his own and his Government’s recent promises,
Ward now found that there was ‘no necessity’ to amend
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the Advances to Settlers Bill 1906 to include Maori land.
Maori, he argued, were likely to be treated in the same way
as Europeans who applied for advances, as long as they
could provide security to the satisfaction of the advances
board and assure it that they could make regular repay-
ments. He claimed this was also required of Europeans,
and that therefore ‘there is no distinction.*”

Ward did, however, offer the possibility suggested to
him by the superintendent of the advances office, that a
clause might be added to the Bill enabling the Governor
in Council to make regulations concerning the form of
mortgages made to Maori. This would enable the office, in
cases where there were defaults in repayments, to recover
the money by leasing instead of selling the land, on such
terms and conditions as might be necessary for a term not
exceeding 30 years.””

We received no evidence on the claims made by Ward
and his officials that it was difficult to ensure that Maori
met their repayment responsibilities and that a ‘large
number’ of loans had been made under the strict condi-
tions set for state lending on Maori land. This is an area
that requires further research. The claim of a large number’
of loans on Maori land by 1906 seems to contradict other
evidence, including very clear accounts of the exclusion
of Maori who wished to gain lending finance to develop
their lands. As a comparison, we note figures cited in the
report of the Stout-Ngata commission in 1907, of the total
amount of Maori land exempted from the operation of sec-
tion 117 of the Native Land Court Act 1894 between 1894
and 1904. Section 117 barred private dealing in Maori land,
but exemptions could be granted in some circumstances,
including for mortgages. In almost 10 years, from 1894 to
the end of July 1904, a total of 423,184 acres of Maori land
were exempted from section 117 for the purposes of sale or
lease to private buyers and for mortgage to Government
agencies, including the Advances to Settlers Office.”® The
figures were not broken down further, but it seems most
unlikely that mortgages made up even half of this total.
Even if they did, this would have amounted to around
200,000 acres of Maori land mortgaged throughout the
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country. In comparison, during the shorter period from
1892 to 1900 the Government purchased 2,729,000 acres
of Maori land.

We can only assume that, as relatively few loans were
being granted for Maori farm development at this time,
officials were referring to the experience of Government
lending agencies in taking over outstanding Maori debts
incurred for other reasons. Many of these were long-stand-
ing and the result of entrapment of the worst kind by pri-
vate lenders, who were known to impose harsh repayment
and interest terms. As we will discuss further in the next
section, some of these dubious loans had been inadvert-
ently given legal standing as an unintended consequence
of Liberal legislation in the 1890s, which had resulted in a
series of actions to enforce land sales and a very real threat
that some Maori communities would be left with no land
at all for their support. In response, the Government had
enabled its lending departments to take over some of these
more serious debts at lower rates of interest and on more
equitable terms, to try and save the land from being totally
lost. This was the experience of many officials of these
lending agencies, when they spoke of Maori debt manage-
ment and the criteria they felt best applied to such lending.
It was not the same context as dealing with Maori land-
owners who were making careful efforts to borrow finance
to make their land productive for farming and for other
development purposes. As Seddon had acknowledged,
many of these Maori farmers were farming as well as other
settlers around them, occupying and working land and
maintaining themselves and their families, and capable of
creating good security and paying interest, but were still
forced to find a European to nominally lease their land if
they were to have any chance of obtaining finance from the
advances office for their farms. This was the difficulty the
Government had promised to address, and which it had
seemed to be promising to respond to in its 1906 Budget.

We agree with the Crowns submission that there was
an identified problem with Maori debt management at the
time and that it needed to be addressed by the Government,
both by assisting Maori to gain experience with managing
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debt and by persuading lending agencies and officials to
overcome their reluctance to encourage deserving Maori.
Maori leaders themselves, including those from our
inquiry region, had agreed on the necessity for this. As
noted previously, in 1905 Tureiti Te Heuheu had spoken
in favour of entities such as Maori land councils having
some monitoring role over commercial deals entered into
by Maori. Extra precautions, advice, and monitoring may
well have been required, appropriate, and agreed in these
circumstances, at least until Maori landowners had gained
reasonable experience and expertise in debt management.
However, the existing lending criteria did not allow for
this. They simply excluded most Maori landowners, and in
doing so denied them an opportunity to gain the necessary
experience. This is noticeably different from the efforts
the Government was making to positively encourage and
assist other sectors of the community, including those who
had been regarded as poor risks by private lenders.

In spite of the Governments reluctance, the Maori
members of Parliament continued to persist with efforts
to provide improved Maori access to the advances fund
through the 1906 legislation. After further consultation,
the Government did eventually include Maori land board
leases among the classes of land included in the 1906
Advances Act, with the proviso that the board joined in the
mortgage for the purpose of securing the due payment of
instalments.”® The Maori members apparently hoped that,
by providing for board monitoring, this might encourage
the advances office to lend to Maori landowners who had
taken out leases from the boards. The Act also incorpo-
rated the suggestion made by the advances office superin-
tendent that his office could recover defaulted payments by
leasing rather than selling the land used as security.” This,
again, appeared to offer potential for the office to relax its
strict criteria of insisting that Maori landowners wanting
to access advances had to lease land to Pakeha farmers and
have the rents assigned.

Ngata explained that, together with other Maori mem-
bers, he had met Ward and persuaded him to accept these
amendments. The members did not see these amendments
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as meeting what they wanted or what they believed had
been promised. Ngata described them as ‘not altogether a
revolution, but all they had been able to achieve in the cir-
cumstances. He did, however, hope that they might alter
the narrow focus of state lending officials and that this
would result in a distinct improvement for Maori, whereby
the advances office might not now feel so ‘cramped’ in
its operations.”” Tame Parata expressed similar hopes.
He told Parliament that there were many capable Maori
farmers who were unable to utilise their land because
of restrictions stopping them from raising money for
improvements. He noted that Maori were often regarded
by Pakeha as incompetent, lazy, and unwilling to use their
land, but he felt the blame lay with the barriers they faced.
He hoped the amendments would be accepted, so that
Maori could use their lands and prosper, and he thanked
the Government for what he called this small concession
in response to Maori requests for assistance over so many
years. Like Ngata, he noted that it was by no means all they
had sought, but they were thankful they had at least gained
a little.”

Ward confirmed that the new provision for lending
on Maori land boards’ leases was intended to ensure that
the lessee carried out what was required and did ‘what a
European would do if he borrowed the money’ It was delib-
erately intended to be more restrictive when compared
to provisions affecting Europeans, because the system of
Maori land tenure was different. He insisted that he had
gone as far as he had told the Maori members he was pre-
pared to, and therefore expressed surprise at Parata’s com-
ments. He also insisted that the measure would give Maori
what they wanted.”* Ward should not have been surprised.
The Maori members were speaking in the context of their
long struggle to have the advances scheme more effectively
extended to Maori, an objective all the more important
now that the Government was again going to actively target
‘unutilised’ Maori lands. They were also speaking to what
they believed had been much more expansive promises of
Government action made in 1905 and 1906, in return for
new policies targeting Maori land. They were not speaking
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to the minor and reluctantly agreed amendments they had
now obtained - amendments that still, critically, relied on
the willingness of officials to implement them, even though
official attitudes had evidently barely changed since 1894.

As Ngata said, all they had really been able to obtain
were amendments that enabled the advances office to take
a less restrictive attitude to lending to Maori. In effect,
this required determined governmental guidance, and in
spite of its apparent promises, the Government remained
reluctant. In 1905, the Government had recognised that
hard-working and careful Maori landowners who wished
to farm their land were suffering an unfair disadvantage in
obtaining loans from the advances office. In addition, the
Government had assured Maori communities that, as part
of its new policies for purchasing Maori land, it would take
more effective steps to provide them with a ‘start’ to begin
farming. In spite of this, the Government failed to take the
opportunity offered by the new Advances Bill in 1906 to
take reasonable steps to do so. The difficulties it pointed
to as standing in the way of more fundamental changes
were barely any different from those already identified
by Maori leaders from at least 1903. The 1906 provisions
were nowhere near the determined steps the Government
might have been expected to take at the time, especially
when compared with what it had shown itself capable of
doing for other groups of landowners and tenants of vari-
ous tenures.

The Government did demonstrate that it was capable
of creatively preventing sales of Maori land if repayments
failed, by instituting a system of leasing to recover the debt.
This was a potentially important initiative to resolve a dif-
ficult problem but, importantly, this and the other provi-
sions for lending on Maori land required the Government
to take determined steps to address and ameliorate the
hostility of its officials towards implementing lending for
Maori farming. The Government had to address, on the
one hand, the debt management skills of Maori, and on
the other its officials’ lack of experience in dealing posi-
tively with those Maori landowners who were capable of
engaging in more productive forms of lending. Without
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this determination — which the Government had already
shown itself to be capable of with respect to other groups
of limited means and experience - such initiatives had lit-
tle chance of any real effect.

We do not have sufficient evidence to consider any pre-
liminary findings of deliberate bad faith by the Crown in
1905 and 1906, when it promised more effective assistance
to Maori and then failed to act on its promise in anything
but the most minimal way. We note that the untimely
death of Seddon, in 1906, after which Sir Joseph Ward took
over as Prime Minister, may well have contributed to con-
fusion over Government policies and promises and what
might have been implemented. Nevertheless, the Crown’s
failure to take advantage of opportunities at this time was a
continuing breach of its Treaty obligations of active protec-
tion of a right of development, and equitable treatment of
Maori in providing access to the advances scheme or some
equivalent form of state lending for farming purposes. This
Treaty breach clearly included Maori in our Central North
Island inquiry region.

We were not presented with any detailed evidence on
whether the provisions enabling leasing instead of sales
after defaults on loans, or the involvement of Maori land
boards in lending on leases taken up by Maori, produced
any discernible impact on state lending to Maori. We do,
however, have evidence that Maori leaders continued to
believe that Maori who wished to farm their own land
were still practically excluded from the advances scheme.
This was increasingly blamed on the way that office imple-
mented its criteria without regard to what was legally pos-
sible. In 1907, as the Government adopted policies requir-
ing half the Maori land vested in land boards to be sold
and the other half leased, Ngata was still challenging the
Government in Parliament to provide effectively for Maori
to be able to utilise the land they retained. This included
addressing issues of title, financial assistance under proper
safeguards, and expert instruction in farming pursuits.”

The Stout-Ngata commission, established in 1907,
reported that Maori suffered financial disadvantage just
from trying to get their retained lands to a point where
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they could begin to be used for farming. First, there was
the expensive process of gaining suitable title, and sec-
ondly, surveys had to be made and roads formed to physi-
cally create economic blocks of land, at which point Maori
caught up with what settlers received ready-made from the
waste lands boards. The commission’s report noted that
under the Lands for Settlement Acts, as much as £13,000
had been spent preparing land in this way for the settle-
ment of one settler. The average cost of settling each set-
tler on land under the settlement schemes was estimated at
around £1500. This meant that, once a settler acquired his
block, his main financial concern was to improve the land
he had obtained. The settler expected to be able to bor-
row money for that purpose on easy terms, claiming this
as of right because he was regarded as a valuable asset to
the State. The report recommended that the Government
should now give Maori a higher priority in ensuring they,
too, were able to settle their land.”®

As we have noted, there is very little evidence of lend-
ing to Maori from the advances fund, even to those who
were able to meet the strict criteria imposed. This lack of
evidence encompasses our inquiry region. More research
would be useful here. However, we note that the evidence
available to us from published sources supports the view
of Maori leaders that such lending continued to be very
restricted. For example, in her history of housing in New
Zealand, Building the New Zealand Dream, Gael Ferguson
cites information supplied to Maui Pomare in 1914 that, in
the four years from 1910 to 1914, only 88 Maori through-
out the country had received loans from the Advances
to Settlers scheme. These loans were presumably mainly
made for farming. In 1922, Pomare was further informed
that, in the 10 years from 1912 to 1922, only 57 Maori had
received loans from the office.”’

This supports the view that, as far as lending for par-
ticipation in development opportunities was concerned,
and especially to improve lands for farming purposes,
Maori received very few loans relative to other groups of
landowners with limited means. If we assume that these
mortgages were made under the strict criteria imposed
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by the lending agencies, none would have included land
that Maori wanted to farm themselves. None would have
applied to Maori land held in multiple ownership. Most
of these mortgages would have had to have been on land
leased to Europeans. This, it seems clear to us, effectively
means that where Maori in our inquiry region wanted to
farm their land themselves, they would have been excluded
from such lending.

A brief review of official publications indicates that
Maori leaders and communities continued to pressure the
Government to extend the Advances to Settlers scheme to
more practically include Maori landowners, or provide an
equivalent means for them to access the increasingly large
source of funds created by the scheme. For example, in
1911, Dr Te Rangihiroa (Peter Buck) reminded Parliament
that Maori still wanted to use their land but were unable
to do so without assistance from the State. He observed
that even Pakeha, with all their advantages, still relied
heavily on state assistance, including lending finance. He
explained that Maori also required financial assistance. He
described Maori as fledglings in economic development
who were reliant on the Government to help with feathers
so they could fly: ‘He huruhuru te manu ka rere’ (the bird
must have feathers before it can fly). He noted that Maori
wanted to be included in the Advances to Settlers scheme,
but now proposed that a special sum should be set aside
for Maori if they were to have a chance.”* This proposal
recognised the difficulties Maori faced with access to the
scheme and the criteria the advances office felt obliged to
impose. It recognised that an alternative approach, creat-
ing a special fund out of the general advances fund, might
be a better way of ensuring that Maori received a fair
share.

We were presented with no evidence about whether the
Government seriously considered this proposal. Maori
members of Parliament were able to secure limited provi-
sions to enable Maori to access and utilise lending finance
for farming, for example from the land boards. Such lend-
ing, however, was increasingly limited to sources of money
specifically allocated to Maori rather than the much-larger
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A group including Sir Apirana Turupa Ngata (fifth from right, in light-coloured full length coat), outside the Lake Hotel, Taupo, November 1928

advances fund. We refer to the evidence of Dr Gould that,
towards the end of the 1920s, Ngata began to claim that his
practical experience was that some time in the years fol-
lowing the First World War, the Advances to Settlers Office
adopted an even more restrictive policy of insisting that
Maori applicants take their applications to ‘Maori’ sources
of finance, while the office would consider only Pakeha
applicants. While we received no detailed evidence as to
why this policy was adopted, we agree with Dr Gould that
by this time Ngata was well-versed in practical knowledge
of Maori access to finance.”

Ngata had been closely involved in attempting to
improve the legislative provisions for accessing finance and

knew how these provisions had been implemented by offi-
cials. His view was that the Maori land boards were never
able to provide Maori with an effective channel into the
advances fund. Rather, according to Ngata, even though
the land boards (and what became the Native Trustee) were
given wider lending powers, they were restricted to ‘Maor{’
sources of finance: effectively ‘Maori’ money earned
through the rents, interest, and other forms of income the
boards received from Maori land, and the funds held for
beneficiaries by the Native Trustee. This meant that Maori
were, in fact, funding what little land improvements they
could make for farming themselves, while being effectively
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excluded from much larger sources of state finance such as
the Advances to Settlers fund.

Ngata drew attention to this situation in 1926, explaining
that the Native Trustee did not receive ‘a single penny of
State money’. While, technically, the law made state finan-
cial resources available to both Maori and Pakeha, espe-
cially through the State Advances Office, in practice, since
the creation of the Native Trust Office, the advances office
had sent Maori applicants there for loans. Therefore, Ngata
reasoned, the resources of the State were not available to
Maori and had not been for some time. He claimed that the
Government took credit for establishing the Native Trust
Office and said Maori did gain loans from it. However,
it was not correct to assume that in using it Maori were
gaining assistance from the State. Ngata warned that those
criticising Maori for laziness should be aware of this and
should also be willing to provide funds as generously to the
Native Trust Office or any other agency intended to help
Maori as they would to the State Advances Office, which
lent to Pakeha only and ignored Maori. Ngata informed
Parliament that consolidation was going ahead for Maori
land and asked the House to consider providing a lot more
funds to the Native Trustee and the Maori land boards so
that they could enable Maori to farm their land.”* By this
time, Ngata seems to have decided that a separate fund
provided to the land boards and Native Trustee was the
best hope for Maori to share equitably in state financial
assistance for farming.

Dr Gould explained to us that it was his impression
that, in the Rotorua inquiry district, the Native Trustee,
the Arawa Trust Board (established in 1922), and the
Waiariki Maori Land Board were the major sources of
farm finance for Maori, other than the ‘dubious peripheral
private funding regime* He also referred us to Ngata’s
explanation to Parliament of the situation in 1929. This
was that, although, theoretically, Maori had access to state
advances funds, in practice Maori were not getting access
to any of the millions of pounds the State was putting
towards farm loan assistance through this means. Instead,
most loan assistance for Maori farming actually came
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from much smaller Maori sources and Maori money, via
the Maori land boards and the Native Trustee. With the
exception of ‘occasional loans through the State Advances
Department, Ngata believed that the State had not put
money into lending assistance for Maori. He claimed
that for the previous 15 years the State had not provided
‘one penny’ of the money that had gone to provide Maori
with loan assistance for farming, because the advances
department had adopted a policy of sending all applicants
for loans on Maori land to the ‘Maori fund’. As a result,
even though the money the Government provided for
settlement was theoretically available to Maori, in practice
it was not. Ngata proposed that the only way to overcome
this problem was for the Government to supplement the
Maori fund. Even then, he said, not much was being asked
for, because many titles still had to be put in shape before
they could form legal security for advances.”
Government ministers did not challenge Ngata’s
explanation of this policy for Maori applicants. Gordon
Coates, then Leader of the Opposition, gave Ngata some
support by telling the House he believed Ngata was
justified in explaining matters to Parliament as he had.
Coates stated that he, too, believed that Pakeha did not
fully realise the difficulties Maori faced in trying to farm
their land, and agreed that Maori had been led to expect
that, if they would work their land, they would be given
reasonable assistance. It also had to be acknowledged that,
in general, Maori had no hope of assistance from private
sources. He believed that, if the Maori land boards and
the Native Trustee were enabled to help in earnest, then
Maori would show they could work and be successful.”*
Ngata’s views are also supported by Professor Belshaw’s
subsequent analysis, published in 1936, that, before 1929,
Maori gained little access to state funding assistance for
farming. Professor Belshaw believed that, instead, most
financial assistance that was available for Maori farming
came from accumulated Maori money held by the Native
Trust Office and the Maori land boards. Although the
Advances to Settlers scheme was theoretically available to
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Maori, he believed the prejudice against Maori title was so
great that few were actually able to get such assistance.”™

Dr Gould points out that Ngatas comments to
Parliament did not take account of the Maori soldier
settlers after the First World War. However, we believe that
Ngata was speaking in the context of Maori access to the
Advances to Settlers scheme. The matter of inclusion in
returned servicemen’s schemes is a separate issue, which
was not canvassed in any detail before us.” It is not clear,
from the information available to us, exactly what period
Ngata was referring to when he described what had now
become the State Advances Department’s adoption of a
policy of sending all Maori applicants to Maori sources
of funds. In 1929, he described this policy as having
been in operation for 15 years, which would have meant
from about 1914. He also noted, in 1926, that the policy
became definite when the office of the Native Trustee was
established. We note that this office was established as
the result of a recommendation of an official inquiry into
the Public Trustee in 1912. However, the outbreak of war
delayed implementation of the recommendation and the
office was officially established under the Native Trustee
Act 1920.7%

We also note Dr Gould’s evidence that he found a
ledger entry for 1913, showing ‘less than 40’ advances
made to Maori nationwide under the Advances to
Settlers scheme.’” It seems reasonable to consider that
the policy, as described by Ngata, was being implemented
from around the end of the First World War, although
we agree that more research is required. It does appear
that the policy may have been adopted by officials as an
unintended consequence of the efforts by Ngata and other
Maori leaders to use the Maori land board process as an
alternative channel to access the advances fund. Officials
may well have believed that Maori land boards and,
later, the Native Trustee were best placed to understand
and offer the kind of lending Maori required. A separate
but equivalent form of assistance was clearly not beyond
reasonable contemplation at the time and, if it had been
truly equivalent, we agree that such a system would have
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been consistent with Treaty principles. However, this
was clearly not the case, as the boards were required to
rely largely on meagre Maori money and were generally
excluded from access to the general advances fund. The
Crown failed here to take reasonable steps to meet its
obligation to protect Maori in their Treaty development
right to utilise their lands for farming. Specifically, the
Crown failed to ensure either that the advances office was
enabled and required to consider Maori as well as Pakeha
or, alternatively, that a separate, equivalent system was
provided through Maori lending agencies.

Maori and other Government department lending
The Crown submitted to us that it had, in fact, provided
some alternative facilities for Government lending for
Maori land development, most especially with provisions
from 1897. These enabled ordinary Government lending
departments, rather than the Advances to Settlers Office,
to lend on Maori land. The Crown argued that these provi-
sions were a reasonable response, at the time, to the diffi-
culties Maori faced with managing debt and accessing lend-
ing finance. While the provisions might seem paternalistic
today, whether they were appropriate has to be considered
in light of the difficulties Maori were understood to be fac-
ing in managing mortgages generally and private mort-
gages in particular. As such, it was a reasonable response
for the Crown to restrict access to private mortgages and
provide Maori with alternative Government lending assist-
ance in a more controlled and monitored environment.
This was better geared to Maori needs than was the general
state provision of lending to settlers. The Crown submitted
that this was a reasonable attempt, in the circumstances
of the time, to balance concerns about Maori debt while
opening some opportunity for state mortgage lending for
Maori land.”**

The Crown submitted that these provisions provided
a more controlled lending environment for Maori, and
that they enabled lending on Maori land that was held in
multiple ownership as well as to Maori holding land in
severalty. In many ways, this addressed problems Maori
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encountered with general lending through the Advances to
Settlers scheme.”® The Crown began this more controlled
lending from 1895, with provisions enabling Government
department lending to Maori incorporations under care-
ful controls and the supervision of the Public Trustee. The
Public Trustee was enabled to lend money to Maori incor-
porations for surveys and roading, and, more generally, to
open their lands for sale or lease and to ‘utilise’ them.”’
Following this, the Native Land Laws Amendment Act
1897 enabled Government departments to lend finance
to Maori more generally. This amendment enabled Maori
landowners (or their incorporations) to vest land in a
competent trustee (generally the local commissioner of
Crown lands or the Surveyor-General) who could, among
other things, legally borrow money to survey and subdi-
vide the land. Maori landowners could also borrow from a
Government department to improve their land, subject to
a number of precautions, including, for example, providing
evidence that they retained other land for their support.”
The Crown submitted that incorporations also enabled
Maori to overcome the barrier of having to gain the agree-
ment of every individual owner to a mortgage agreement,
by permitting a majority vote to agree to a mortgage.™”

Little detailed evidence was presented to us on the prac-
tical outcomes of these provisions, either generally or in
our inquiry region. We have already considered the impact
of Maori incorporations in chapter 11. As we noted there,
incorporations were first provided for in the Native Land
Court Act 1894. This Act (and regulations provided under
it) enabled incorporations to raise mortgages on land for
farm purposes. The Native Land Court, with the consent
of a majority of the owners of a block of land — where the
Crown had not acquired an interest and where the court
felt that the block could be dealt with to the advantage of
its owners in this way — could constitute the owners as a
body corporate. On incorporation, the land was to vest in
fee simple in the body corporate, subject to any existing
alienations.

The Native Land Court was to appoint a committee
of owners to administer the incorporated land. All court
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charges and fees on land had to be cleared before land was
incorporated, or charged to the owners. The management
committee was able to alienate incorporated lands, or parts
of them, with the consent of the commissioner of Crown
lands (or a special official) on such terms and in such mode
as might be prescribed by the Governor in Council.”” The
proceeds of any alienation were to be paid to the Public
Trustee, who was to have powers to sue and recover any
moneys due from any alienation. After deducting all his
expenses, those of the committee, and any fees, charges, or
commissions payable to the Crown, the Public Trustee was
to distribute the proceeds of any alienation to the owners,
or dispose of them for their benefit as might be prescribed
by the Governor in Council. The Governor in Council was
able to make regulations for the management committees,
for advantageous alienation of lands vested in the body
corporate and for the payment of any fees and charges to
the Crown, including those incurred in the administration
of the lands under these provisions. Disposals of land for
sale and leasing were required to be made through district
land boards. Having taken out its fees and charges, the
board was to pay the remainder to the Public Trustee, who
was to distribute it among the owners according to their
interests without making further charges for this.**
Regulations made under the Act, in 1895, confirmed
that land alienations for these purposes included mort-
gages, leases, and sales. They also confirmed that all types
of alienation could only be undertaken with the full know-
ledge and consent of the district commissioner of Crown
lands, or a specially appointed official.””> The management
committee had full power to withhold any incorporation
land from sale in order to utilise it for farming for the
owners, under conditions and directions imposed by the
owners in general meetings. In managing the farm busi-
ness of the incorporation and its property, the manage-
ment committee could authorise contracts, but any con-
tract over £50 required the consent of the Public Trustee.**
Profits and revenues from such farms had to be paid to the
Public Trustee.” The Public Trustee then had power to
distribute the net proceeds from the farm business of an
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incorporation to the owners, at times and in such a man-
ner as the trustee and the management committee thought
fit. "

Where incorporations leased land, the Public Trustee
was to be a party to every lease and had powers to moni-
tor and enforce leases. Plans of land to be leased had to be
prepared, notified, and forwarded to the Minister of Native
Affairs. The instrument of lease also had to be approved by
the Minister, the Public Trustee, and the Commissioner of
Crown Lands. Provision could be made for setting aside
money to pay the value of improvements once the lease
expired.” As noted, the sale of incorporation land had to
take place initially through a district land board and with
the approval of the district commissioner of Crown lands.
With regard to proceeds from alienations by sale or lease
of incorporation land, the purchase money was to be paid
to the Public Trustee. The Public Trustee was to hold the
money in trust, invest it, and apply the income in such a
manner as he thought proper for the benefit of the vendors.
Where the vendors had sufficient other lands for their sup-
port the money might be paid directly to them.**

The regulations specifically provided that, for the pur-
poses of settling the land or stocking and farming it, the
management committee of an incorporation, with the
consent of a majority of owners, could also raise invest-
ment money through the channel of the Public Trustee.
The Public Trustee could mortgage against the value of
the land or future profits, rents, and proceeds of sales, and
controlled the raising of the money either at the recom-
mended amount or at a lesser amount, as he saw fit. The
Public Trustee also controlled and monitored repayment
terms, as well as any sinking funds and their investment.**
An 1895 amendment confirmed that the Public Trustee
was able to advance money to the body corporate to open
up the land for sale or lease or otherwise utilise it, on terms
and conditions set by the trustee.*”

As we noted in chapters 7 and 11, incorporations at this
time were a very limited option for Maori. They were rela-
tively expensive to establish and operate, they had insuf-
ficient access to lending finance, and their powers were, as
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yet, uncertain in practice, requiring a series of amendments
for clarification. These limitations were noted immedi-
ately by Maori members of Parliament. As we have noted,
in 1894, for example, Wi Pere observed that without suf-
ficient resources incorporations would be limited in what
they could do to even begin farming.’*” We also noted the
very close monitoring and control by Government agen-
cies of what incorporations were able to do. We agree with
the Crown’s submission that some monitoring and advice
was required, especially with what were new entities, and
that owners required protections and accountability. We
have also noted that Maori leaders at this time accepted
and welcomed the Government’s assistance with financial
advice and expertise. What was required was some poten-
tial for the strict control required of state agencies to evolve
into something more advisory, as Maori gained experi-
ence. Placing overall authority in the office of the Public
Trustee did not bode well for this. The Government was
well aware of Maori dissatisfaction and concern over the
authoritarian and paternalistic role of the Public Trustee.
This had been clear as early as the mid-1880s, when Native
Minister John Ballance had accepted that the reputation of
the Public Trustee with Maori was already such that any
involvement of the office in his reforms was likely to dis-
sipate Maori support. The report of the Rees-Carroll com-
mission on native land laws in 1891 also reported Maori
concerns with the office of the Public Trustee: ‘The Natives
distrust a chief whom they never see, and a power which
they cannot call to account’’® The office was linked very
much with removing control from Maori and treating
them as either incompetent or incapable. This was deeply
resented by Maori who wished to participate in business
themselves. In any case, the office was not geared to pro-
moting commercial and entrepreneurial activities, and the
controls imposed during this period did little to encourage
such efforts. In common with other Government initia-
tives, the office was geared to ensuring utilisation of Maori
land but less focused on encouraging or enabling Maori to
participate actively in that utilisation themselves.
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Another major limitation was that money available
for lending through the Public Trustee, including that
available to incorporations, appears to have been more
limited than that available through the large and grow-
ing state advances fund. Like any other trustee, the office
was required to undertake conservative lending policies
so as to protect the funds of its beneficiaries. It was not
geared or dedicated to funding farm development in the
same manner as the advances office. The same held true
for other Government lending agencies, which, even when
they were able to focus more on land development, also
generally appear to have had less access to funds for lend-
ing for this purpose than the advances office.

We note that, as the Crown has submitted, the Native
Land Laws Amendment Act 1897 further opened state lend-
ing finance to Maori landowners, in addition to the access
of incorporations to funds through the Public Trustee. This
amendment enabled Maori landowners, or their incorpo-
rations, to vest their land in a competent trustee (generally
the district commissioner of Crown lands or the Surveyor-
General) who could, among other things, legally borrow
money for survey and subdivision. Effectively, this meant
that Maori were required to vest their land in such a trustee
before they could gain access to lending finance through
the efforts of that trustee. Once again, Maori had to give up
substantial control of their land in order to gain finance to
develop it, and again, this went considerably further than
the monitoring and advice Maori were seeking and had
agreed was needed. This also, in requiring agencies to act
on behalf of Maori, prevented Maori from gaining experi-
ence themselves. It had the potential to assist the utilisa-
tion of Maori land, but it did not assist the development
and active participation of those communities who owned
the land and wished to begin farming it themselves.

The evidence available to us indicates that, in addition,
the 1897 provisions were not initially established with the
objective of monitoring and advising Maori landowners so
as to provide a controlled means of enabling them to enter
farming. Instead, the focus was on overcoming another
unintended consequence of the Native Land Court Act
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1894. Some Maori individuals and communities were
trapped in harsh and often long-standing forms of debt
and now stood to lose all their landholdings and become a
burden on the State. The 1897 provisions were intended to
enable the Public Trustee, in particular, to take over such
debts, many of which had become more legally enforceable
as a result of the 1894 legislation, and to offer more reason-
able rates and terms to enable these debts to be repaid, or
losses cut and land sold. They were not originally aimed at
assisting and encouraging Maori to obtain lending finance
to participate in new farming opportunities.

James Carroll explained this to Parliament in 1897, not-
ing that the proposed amendment to the Act was a response
to difficulties arising through the Native Land Court Act
1894, and subsequent amendments in 1895 and 1896. These
had arisen from Government attempts to legislate to end
all private dealings in Maori land and streamline processes
concerned with alienating the land. These had included
the abolition, in 1894, of the separate protections of the
trust commissioners, centralising power in the Native
Land Court. Questions had then been asked about what
would happen in cases where Maori had already entered
into private deals over land but had not completed them
when these provisions came into force. The Government
had attempted to address this by also providing that such
lease and sale agreements could be completed. However,
this was not extended to include mortgages. When issues
arose with these, the Government had attempted to
address this oversight in a further 1895 amendment to the
1894 Act, which relaxed restrictions on private mortgage
deals so that mortgage agreements could be completed
and repaid.’” This was done by enabling the Native Land
Court to issue confirmation orders, which effectively cer-
tified that a mortgage entered before 1894 in an inchoate
state could still be regarded as having legal effect.*’

The Maori members of Parliament appear to have gen-
erally accepted this as reasonable, as evidenced by debates
of the time. It was agreed that Maori should be required
to fairly pay debts they had entered into, even if, as Hone
Heke noted, Maori landowners had difficulties paying off
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debts on their land because the Government monopoly
prevented them from gaining a fair market value. Heke did
believe, however, that if sufficient reserves were set aside
and made inalienable, and a system of reasonable safe-
guards implemented so they could be sure that transac-
tions entered into were fair, Maori were generally willing
to utilise their lands commercially.*”

However, as Carroll explained, in 1897, it was found that
the unintended effect of the 1895 measure was that Native
Land Court orders intended to confirm incomplete mort-
gage agreements and therefore make them liable for pay-
ment were now effectively unimpeachable, even if it was
found that the whole transaction had been ‘steeped in
fraud’ A Native Land Court judge, whether competent to
deal with the matter or not, was now able to issue a con-
firmation order that would be regarded as covering ‘a mul-
titude of sins. Carroll explained that the intention of the
1895 amendment had been to give the judges only the same
authority as had previously been held by trust commis-
sioners, not the much greater power the amendment had
inadvertently created.”” In the meantime, it had also been
found that the 1895 amendment, while giving protections
to those lending on mortgage, was nevertheless insuffi-
cient to compel the Maori owners to execute a mortgage to
the lender. The Government had therefore passed a further
amendment in 1896. This, in turn, had now been found to
have created further unintended and possibly unjust con-
sequences for Maori owners. They were now compelled
to enter into a mortgage which could cause them consid-
erable harm, and lenders had been placed in an unfairly
advantageous position. At the same time, Maori landown-
ers had been left without any of their previous protections
to ensure that a deal had been properly and fairly entered
into. The result was that mortgages on Maori land that
would previously have been considered invalid could now
be forcibly legalised.””

Carroll gave a number of examples, including a block of
Maori land in the Wairarapa district where it now seemed
that, as a result of the 1894 provision and the amendments
described, debts could be legally enforced against the land
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of a tribe, leaving them without any land for their mainte-
nance at all.” Heke explained that the 1895 measure had
made it legal for Maori to be compelled to honour debts
such as promissory notes, and lenders could take action
against Maori for recovery of advances made against land.
The 1896 amendment had gone even further, enabling
lenders to enforce debts against land entered into before
1894 whatever their validity. Maori were compelled to pay
these debts, even if the agreements had not been checked
against previous protections such as fairness and whether
Maori had sufficient other land. Effectively, these amend-
ments gave new powers to recover moneys on advances
made against land that had not been legally recoverable
before 1894.”"

These explanations were accompanied by lengthy
debates in Parliament about the intentions of the various
amendments referred to and the possibly dubious prac-
tices employed by some private lenders in using mortgage
finance to trap Maori into debt and force sales of land. The
practical details are beyond the scope of this report and
involve examples outside our inquiry region. We note, in
passing, that there was evident confusion in Parliament, in
the 1890s, about the large amount of legislation passed at
this time relating to Maori land and its practical signifi-
cance for Maori landowners. There was also widespread
acceptance that some private lenders were deliberately
using lending against land to entrap Maori landown-
ers into debt and then force the transfer of the land out
of Maori ownership. The major point of interest, for us,
is that the debates clearly indicate that the 1897 measures
were overwhelmingly concerned with making limited pro-
vision for the State to take over existing harsh debts on
Maori land, especially those that would previously have
been considered invalid but were now found to be legally
enforceable as a result of recent legislation. The objective
was to take over the worst cases of debt, at more reasonable
rates and terms, in order to prevent Maori communities
from being left entirely landless and therefore a burden on
the State. The system was neither developed nor designed
to meet the needs of Maori who wished to obtain lending
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finance to develop their land more productively, including
for farming.

This was confirmed when the Government explained
the 1897 measure further in referring it to the Legislative
Council; the objective was to enable the Government,
through its own lending departments, to lend money at a
low rate of interest on Maori land to save the land from
being sold. Maori who found themselves in such difficul-
ties (as had occurred in the Wairarapa case highlighted
by Carroll) would then be able to acquire finance at a less
exorbitant rate than was available privately, so the land
could be saved not only for the immediate benefit of the
owners but also for their successors.”

In order to achieve this, section 3 of the 1897 amend-
ment enabled any Maori, whether incorporated or oth-
erwise and who owned land under any kind of title, to
convey that land by way of trust to the Surveyor-General,
the Commissioner of Crown Lands, or some other fit per-
son duly appointed, upon agreed terms as to sale, leasing,
managing, improving, and raising money on the land.
The trustee would be able to borrow on the security of
the land, either to pay off all encumbrances or to survey
and improve the land. The Public Trustee was also able to
lend money on the security of the land and could execute a
mortgage for the purpose. A clause added during the com-
mittee process made further provision for Maori to access
mortgage finance - though only Maori who owned land in
severalty would be eligible. Such an owner would also have
to secure both a certificate from the Native Land Court
that he had ‘other land sufficient for his maintenance’ and
then the authorisation of the Governor in Council to mort-
gage his land. Finance would be available from specified
Government lending departments, including the Public
Trustee.””

It was explained in the upper house that these dual
provisions of the Bill recognised that one impact of the
1894 legislation had been to effectively tie up Maori land
so that it could not be alienated in any way except to the
Crown. All Maori, whatever their social position, were
thus debarred from borrowing opportunities enjoyed by
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the rest of the community.” The new provisions at least
offered some possibility for Maori to obtain finance on
their land: incorporations or Maori owners who were not
incorporated could vest their land in trust in nominated
Government officials who could borrow on the security
of the land; or owners who held their land in severalty
could borrow from Government lending departments. The
Public Trustee might make his funds available in either
case.

This was a recognition that Maori should have some
access to reasonably-priced finance. Incorporations or
unincorporated Maori owners, however, would have to
rely on a nominated trustee to mortgage and improve their
land. And where a Maori owned land in severalty, there
were, as noted above, other hurdles to clear. Moreover, it
was provided that, once an owner was authorised by the
Governor in Council to secure a mortgage, the mortgage
should operate as though the borrower were ‘other than
a Native’; thus none of the restrictions and limitations of
the Native Land Act 1894 in respect of Maori land were
to apply. In our view, this only served to emphasise the
fact that the lending was meant for the exceptions among
Maori and not for Maori landowners generally who wished
to farm their own land.

We accept that it may well have been Treaty-compliant
for the State to have offered some controlled and monitored
system of providing lending finance to Maori landowners.
This may even have required closer monitoring and con-
trols, for a period, than were regarded as necessary for oth-
ers who borrowed from the State, although it is important
to remember that many of those who benefited from the
Advances to Settlers scheme were also initially regarded as
poor risks by private lenders. Maori leaders also appear to
have accepted the need for some form of monitoring and
control.

However, the 1897 provisions went further than this.
Their main focus was effectively Maori landowners or
incorporations who were required to vest their land in a
Government entity that would take over the full manage-
ment of the land, including borrowing to improve it or, if it
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was thought necessary, selling it. This, of course, was based
on the Act’s original objective of remedying the worst cases
of debt, and not on encouraging Maori owners who wanted
to improve their land to begin farming. Maori agreed that
they had to accept some restrictions on their rights of
ownership if they borrowed money against their land, but
this was not the same as being forced to vest their land in
another authority in order to borrow against it, and have
it improved for them. Taking land and lending completely
out of Maori control offered no scope for Maori who were
careful landowners and who wished to gain experience
and expertise in debt management so as to participate
actively in farming their land themselves. The alternative
of mortgaging land directly to a Government department
was available only to Maori who had partitioned out their
interest, who had considerable landholdings, and who
were prepared to take their case to the Governor.

In our view, any reasonable separate system of
Government lending would have required some form of
access to sources of lending funds for farming equivalent
to that provided to other sectors of the community. The
evidence available to us indicates that this was not the case
with the sources of state finance available to Maori under
this regime.

Although the 1897 system was initially established for
a different purpose, subsequent changes to this system of
Government department lending may have enabled it to
become more useful for Maori owners who wished to farm
their lands themselves. We note, for example, that sec-
tion 18 of the Maori Land Settlement Act 1905 allowed the
Minister of Lands to make advances to owners of Maori
land, or to registered proprietors in the case of a body cor-
porate, out of the Lands for Settlements Fund. The advance
allowed was limited to one-third of the unimproved value
of the land. This, at least, had more of a focus on develop-
ing land for farming. However, as we have already noted,
officials advised the Maori members of Parliament, in 1906,
that such advances were ‘exceedingly limited’ in scope. In
fact, they were told that such advances were only con-
sidered for individual Maori who held land ‘in fee simple
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in his own name. It was also apparent that the advances
came out of a very limited source of funds, and not from
the Advances to Settlers fund which Europeans had access
to and to which Maori also wanted access.””

This advice confirms that the by-now-substantial
Advances to Settlers fund was not available to other
Government lending departments. While the Advances
to Settlers Office controlled an increasingly large fund
and was required to focus on its role of lending to settlers
for land development purposes, other Government lend-
ing agencies, such as the Public Trust Office, did not have
access to nearly the same amount of money for lending and
were not so focused on the provision of farm finance. On
the contrary, they were required to meet a range of other
priorities when considering lending.

Furthermore, the Government lending departments
were subject to the strict criteria for all state lending on
Maori land, as we have previously described with the
advances fund. This undermined any potential legislative
improvements for this kind of lending. As we noted, in our
consideration of the Advances to Settlers scheme, these
criteria were so restrictive that state lending was effectively
denied to the great majority of Maori landowners during
this period, and this would have included Maori in our
Central North Island inquiry region. These restrictive
criteria may well have been based on the experiences of
officials who were dealing with the very worst cases of
debt that Maori suffered as a result of mortgages incurred
for short-term purposes, such as immediate consumption
and paying off other debts. However, they offered little
encouragement or scope for those Maori landowners who
wished to borrow money for more productive purposes,
such as improving land to begin farming.

We agree with the Crown that a separate, more con-
trolled state lending environment for Maori may have
been appropriate and Treaty-compliant at this time. It was
acknowledged that Maori faced barriers to accessing lend-
ing finance that other sections of the community did not.
They may well have required more targeted Government
responses, particularly in the areas of overcoming title
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difficulties for security, general prejudice against Maori
borrowers, and the relative lack of experience of debt man-
agement among Maori landowners. The greater legislative
and other restrictions Maori faced in obtaining finance
from private sources were another reason for targeted
Government action. We agree that some form of monitor-
ing and precautions may well have been appropriate, and
we agree that a system of lending through Government
departments had the potential to protect and assist Maori
to gain necessary experience without having to rely on pri-
vate lenders. As a point of comparison, the Advances to
Settlers scheme certainly had the potential to ease settlers
of limited means into a position where they were regarded
as more reasonable risks by private lenders.

From the evidence available to us, however, we are not
persuaded that the 1897 provisions provided a reasonable
alternative for Maori landowners who wished to farm their
own lands. This measure was focused on assisting Maori
already entrapped in debt to avoid the threat of losing
their remaining land. Existing difficulties with debt had
been exacerbated by legislation, passed in the years from
1894 to 1896, which enabled even dubious debts to be
enforced without adequate protections. The experiences
and views of the officials who had to deal with the fallout
from this lending were not necessarily applicable to Maori
communities and individuals who had carefully set aside
land for farming and were capable of taking it up, farming,
and repaying their debts, if they could only gain access to
lending finance.

The Government was willing to take a risk on other set-
tlers of limited means who also wanted to use their land
for productive purposes such as farming. In these circum-
stances, it was not reasonable for the Crown to extend its
control to the point of requiring Maori land to be vested
in an outside authority before lending would be provided,
thus excluding Maori owners from gaining experience
with debt management. Nor was it reasonable for a system
especially designed to meet Maori needs to be restricted
to lending only on blocks held in severalty instead of mul-
tiply owned land. It was not reasonable to limit Maori
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borrowing to the normal resources Government lending
agencies had access to, without at the same time provid-
ing Maori with access to lending that was equivalent, in
some form, to the Advances to Settlers scheme. Given the
restricted lending available in return for such significant
loss of control over land, it is hardly surprising that the
Stout-Ngata commission reported, in 1907, that very little
land had been conveyed under the regime and that it ‘is
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practically a dead letter’

Access to finance through Maori land councils and Maori
land boards to 1929

The Crown submitted that the system of Maori land coun-
cils, which it established in 1900 and transmuted into
Maori land boards in 1905, offered another reasonable
alternative for Maori to gain lending finance. We agree
that the land councils and boards were more focused on
land development than were the Government’s 1897 provi-
sions, and that they had the potential to more effectively
address the barriers faced by Maori in using their lands for
farming. We note that the councils and boards also took
over the role of monitoring incorporations, including their
borrowing.

We have considered the system of Maori land coun-
cils and Maori land boards in more detail in chapter
11. As we noted there, Maori land councils were estab-
lished in 1900 as a way to overcome title difficulties with
Maori land; this would enable the land to be better man-
aged and utilised more quickly for a variety of purposes,
including for farming. The councils could also monitor
business arrangements entered into between Maori
owners and private individuals, to ensure that Maori were
being treated fairly while they were still inexperienced in
business. Maori and Government shared control of the
councils, offering the possibility of a partnership whereby
the Government’s appointees were potentially able to help
Maori owner representatives overcome barriers, including
access to expertise and finance, as well as contribute their
own experience of land and financial management. At
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the same time, any surplus Maori land could be quickly
utilised for European settlement purposes.

The introduction of the councils raised several ques-
tions: How effective would they be in facilitating land man-
agement? How would the inevitable loss of some Maori
owner control be balanced against landowners’ rights to a
significant say in management decisions over their land?
And how would the pressure to develop land for farming
be balanced against the right of Maori to gain experience
and expertise in commercial management of their lands?

The Maori land councils, (and, from 1905, Maori land
boards) were provided with a monitoring function for
most transactions involving Maori land, including pri-
vate sales and leases but not Crown purchases. From 1900,
Maori owners, whether incorporated or not, could transfer
Maori land to the councils on trust and on agreed terms for
the purposes of leasing or improving, including borrowing
against the security of the land on mortgage. Mortgages
were to be on the same terms as were available through
the Advances to Settlers scheme, and each council was
allowed to lend up to a defined amount of the resources it
had available. The councils were able to borrow from state
lending agencies against land vested in them and also, with
the Governor’s consent, from private sources. The councils
took over the Native Land Court’s power to constitute land
incorporations, which, in turn, could vest land in trust on
agreed terms in the councils. Owners might also use the
councils to administer lands without vesting them in trust.
The councils were to have full authority to mortgage or
lease land, but could not sell it unless it was found to be
unsuitable for use or occupation, in which case it could be
sold or exchanged for other land.

These provisions appear to have offered some useful
opportunities for lending for farming, but from the evi-
dence available to us it seems that this did not translate into
anything like what the Maori leadership had hoped for in
practice. By 1905, Maori leaders were expressing concerns
that the new system was not proving effective in facilitat-
ing Maori to farm their lands, and was not providing better
access to lending finance. A major drawback identified by
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landowners was that the councils were required to largely
fund their administration from the rents they received
and the fees and charges they imposed. Otherwise, costs
had to be charged to the land, including the cost of bring-
ing land to a state where it could be leased as farm units.
These costs could be significant, and consequently Maori
owners were reluctant to vest their land in the councils
when they could not be sure what charges might be made
against their land or whether such charges might result in
their losing control of their land for lengthy periods. This
reluctance is one reason why relatively small areas of land
were vested, which, in turn, limited the scope for rental
returns. Further, while Maori were concerned that vest-
ing might lead to significant loss of control over their land,
they found, ironically, that the councils had relatively weak
powers of decision-making and management when it came
to assisting those who wanted to farm their land.

These concerns were raised by Ngati Tuwharetoa in
1905, in evidence to the Native Affairs Committee already
referred to in this chapter. As we noted, in giving his
evidence Tureiti Te Heuheu supported a petition from
Waikato and Ngati Maniapoto, which noted that the land
councils faced a heavy financial burden in administering
vested lands, including the expenses of administering the
requirements of the 1900 Act. Of concern was the fees that
land councils might have to charge against vested lands in
order to pay for administration. The petitioners asked that
such fees be charged at no higher rate than 5 per cent. They
also complained that, although there was pressure to vest
more land in the councils, some land that had already been
vested had not been dealt with because the councils were
not in a financial position to do so. The petitioners asked
for greater financial assistance with administrative costs
from the Government (in much the same way, as we have
already noted, that the waste lands boards did for Crown
land).*”

Ngati Tuwharetoa supported this request for the colony
to bear the expense of administering the land councils,
on the basis that the councils were helping to open lands
to settlement for the benefit of Maori and the colony as a
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whole. Further, they claimed that the Crown had already
made large profits from buying Maori land and resources
at relatively low prices. Without adequate financial back-
ing, the councils could not work properly, and even the
small areas of land then vested in them could not be ade-
quately utilised due to insufficient funds to undertake the
work required. Te Heuheu gave evidence of the enormous
profits he claimed that the Crown had made under its sys-
tem of purchase monopoly, and he stated his belief that, as
a result, the Government could well afford to pay the costs
of administering the councils. He also asked that, once
land was set aside as farm blocks, Maori would be included
within the Advances to Settlers scheme to enable them to
work the land. **

Ngati Tuwharetoa had also found that the councils
lacked sufficient authority to implement landowners” own
development proposals. Owners might take their plans
to Maori council members, who were respected people
of experience, and gain approval from them, but a report
then had to be prepared and sent to officials to gain the
necessary final approval. The process could take months,
and Ngati Tuwharetoa were finding that these delays often
meant that the original proposals were no longer viable.
Yet, when they made new applications, they were obliged
to go through the whole process again.” Te Heuheu gave
the Ohutu block as an example of land handed to the
local land council that had not brought any benefit for the
owners.”

For this reason, Ngati Tuwharetoa did not see any partic-
ular benefit in vesting land in the council system that they
believed they could already use commercially. They much
preferred to retain their own land. This included land with
resources such as forests, flax, and gravel that they wanted
to commercially exploit for their own ‘utilisation’ outside
of the councils. In these cases, they wanted the councils to
have no more than a monitoring and advisory function,
and to ensure that transactions with Pakeha were fair. The
only exception was in cases where the land was poor and
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a large number of owners were involved, and where it was
more costly to partition the land into manageable blocks
than the land was worth. In such cases, they agreed that
vesting in councils could be useful, but only if the system
was reformed. They saw no advantage in the councils hav-
ing papakainga land vested in them, because the owners
had no intention of ever using such land commercially and
wanted no alienations at all. It was to be kept as an inalien-
able tribal estate for the owners’ immediate needs, includ-
ing traditional uses, without fees or rates being charged.
However, Te Heuheu did seem willing to agree that, under
the direction of the owners, councils could legally identify
and set aside papakainga land and land for farming and
other commercial purposes, before having the remainder
vested in them.”

Ngati Tuwharetoa also agreed that, once papakainga
land and land they could utilise for farming and other
commercial purposes had been set aside, and land they
wanted to farm but which was too poor to be further par-
titioned had been vested, any additional land that they did
not want to utilise could be vested and leased (or, in cases
where they decided and directed the council, sold) for add-
itional investment income. In the tribe’s view, the councils
were seriously flawed as a mechanism for overcoming
title problems so that land could be utilised commercially,
because they involved high and not easily anticipated costs,
controls that were too bureaucratic and cumbersome, and
the risk that owners might lose control of their land. As Te
Heuheu explained, let the councils ‘continue . . . to watch
me and see whether I administer [the land] rightly or
wrongly, but do not let them seize the mana of my lands’**
Ngati Tuwharetoa saw a potentially positive role for the
councils, if greater owner control could be exercised, and
if more protections for owners were instituted. In addition,
they could play a useful role in monitoring and advising
on commercial transactions, which would give Maori
the opportunity to fairly participate in such transactions
while they gained experience. Te Heuheu did not mention
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incorporations as a means of overcoming title problems,
and presumably he still did not see them as an attractive
option. However, he did note that the problem of scat-
tered interests in many different blocks (including those he
held himself) still had to be overcome, possibly by more
emphasis on exchanges.”

A brief survey of Parliamentary debates from 1900 to
1929 reveals that during this period the Maori members of
the Government, James Carroll and, later, Apirana Ngata,
promoted a series of legislative improvements. These were
designed to improve the powers of the Maori land coun-
cils and boards to act as a channel for Maori owners seek-
ing to access state lending funds to farm their land. They
included means whereby Maori might more readily access
the Advances to Settlers fund, such as Carroll’s attempts in
1905 described earlier.”** We have already noted early opti-
mism that the boards might help to access lending by other
Government agencies. We have noted the limited provision
in the Maori Land Settlement Act 1905 for Maori owners
or incorporations to borrow up to one-third of the unim-
proved value of their land from the Lands for Settlement
Fund, with the approval of the Minister of Lands. Carroll
explained that such lending assistance would be offered on
the understanding that it would be used for farming. The
Government also proposed to allow the boards to borrow
on the security of land vested in them to pay the expenses
of making the land ready for the market. The loans were
to be repaid out of revenue obtained from the land sales.
Carroll also wanted the same rights for borrowing on
Maori land that applied to Europeans who borrowed from
the Advances to Settlers scheme, including the ability to
pay off a mortgage and clear the land of all encumbrances
within 42 years. He expected that, at the end of 50 years,
if there were no encumbrances on the land, it could then
be revested in its Maori owners.” As we noted, the Maori
members were subsequently advised that, in practice,
Maori eligibility for this kind of state loan had been found

FARMING OPPORTUNITIES

to be ‘exceedingly limited’ and from only a very limited
source of funds.”

As we have described, further attempts were made in
1906, by including leases from Maori land boards among
the classes of land that were to be regarded as security for
the Advances to Settlers scheme. The hope was that, by
making such leases clearly eligible for lending, provid-
ing land board monitoring, and allowing any defaults on
payments to be recovered through leasing, the advances
board might see its way clear to relax the strict lending cri-
teria it imposed in practice on Maori landowners. When
the Government introduced fundamental changes to the
initial vesting agreements for Maori land boards in 1907,
with the Native Land Settlement Act of that year, Ngata
nevertheless sought to make the best of the measure by
including provisions to assist Maori owners who wanted
to farm lands they had vested in the boards. He provided
for the boards to lease such land to Maori owners without
competition, and for the Maori lessees to borrow money
from a state lending department for the purpose of farm-
ing, stocking, and improving the land. Ngata’s intention
was to extend and confirm the right of Maori farmers to
borrow on their freehold, and the right of Maori hold-
ing leases from the boards to borrow on their leasehold.
When it became apparent that Maori landowners were
finding incorporation impossible, as a result of increasing
congestion in titles and partitions, a 1907 amendment also
enabled the Native Minister to establish incorporations on
request.

However, the major difficulty remained. In spite of these
various measures to improve the powers of the boards and
their legal access to state lending finance for Maori land-
owners (including the Advances to Settlers fund), lending
still, in practice, remained dependent on the readiness of
hostile officials to relax their criteria. The evidence indi-
cates that they remained convinced that Maori could not
be trusted with loans.
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As Ngata noted, regarding the State Advances Office, in
1907:

during the whole of the twelve years that this Department
has been in existence the Government has never directed its
attention specially to the question of assisting the Maoris upon
their lands. Whenever there has been any great outcry about
the settlement of Native lands in the North Island[,] about the
question of taxation and about rates, there has been only one
way suggested of meeting that outcry, and that is by getting
Native lands on the market in order to meet the demands of
those who want land. But the attention of the Government
has not been directed to the necessity of enabling the Maoris
themselves to utilise some of the lands which are now alleged

to be waste*”

Ngata proposed that the Government focus more on
assisting Maori to become farmers of their own land by
helping them with training and financial assistance. He
noted that the Government had recently made efforts to
assist other groups in the community who were identified
as struggling — workers and backblocks settlers. Now, it
needed to support attempts to give the Maori land boards
greater scope to advance money, in deserving cases, for
Maori who wished to utilise their land.***

Ngata and the other Maori members continued their
efforts to gain direct access for Maori to the Advances to
Settlers scheme. But they also appear to have accepted
that, because of continuing prejudice, more hope lay in
providing separate forms of lending assistance to Maori
through entities such as the Maori land boards. Ngata and
Heke both supported provisions that were intended to
extend access to state lending for Maori farmers through
the Maori land boards.”

The risk to this strategy was that general lenders would
take the chance to completely turn their backs on Maori
seeking lending finance, leaving them to rely entirely on
Maori sources of lending. Nevertheless, Ngata managed to
secure a series of provisions that provided for lending by
the boards, and extended this to the new Native Trustee
Office, established under the Native Trustee Act 1920. This
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Act gave the Native Trustee power to establish a common
fund, using funds held largely by the Maori land boards
along with undistributed rents from Maori reserves pre-
viously administered by the Public Trustee. The boards
had accumulated funds, through rents and land sales, that
could not be immediately distributed while they tried to
ascertain who the proper sellers and beneficiaries were.
The intention was to allow the Native Trustee to lend these
funds, in the meantime, to Maori who had individual par-
cels of land or to Maori land incorporations. The trustee
could also lend to Pakeha lessees of Maori land.

The Government acknowledged that the continuing
requirement for even this lending to be available only on
Maori land that had been fully partitioned into individual
parcels was deliberate. It was designed to encourage the
‘individualisation’ of Maori land - something that the
Government preferred and still insisted was possible and
desirable - and to discourage communal systems of land-
holding.” In the words of Sir William Herries:

one great advantage will be — and this not the least advantage
— that it will encourage them, almost compel them, to parti-
tion their land, because it is only on partitioned blocks that
money will be advanced. It will take them out, | believe, of the
communal system, which, in my opinion, is holding the Maori

nation back*'

However, even with lending restricted to these limited
cases, it seems that the Native Trustee was not practi-
cally able to offer significant loans during the 1920s. Ngata
warned, as early as 1921, that the Native Trustee was likely
to encounter practical difficulties in lending for farming
for some time.** The total advances made by the trustee to
Maori farmers peaked in the 1924-25 year at £204,320 for
the whole country, before falling sharply to just £12,100 in
the 1928-29 year. This coincided with new legislative pro-
visions, which enabled the boards to withdraw their funds
from the trustee and begin lending on their own account.

These changes, also sponsored by Ngata, extended the
boards’ powers to lend directly for improving land for set-
tlement, although, again, it was restricted to Maori land
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held as individual ‘units’ and incorporations. Ngata also
sought measures that would allow the boards to under-
take more direct involvement in developing Maori land
on their own account. He managed to obtain a number
of legislative amendments during the 1920s in this direc-
tion. Some of these amendments have been drawn to our
attention in evidence. They include a 1922 measure that
finally enabled the boards to advance moneys on Maori
land on first mortgage with the consent of the Native
Minister. The boards apparently made some of these
advances to European lessees of Maori land, but a number
were also made to Maori farmers and to the management
committees of land incorporations. Such advances could
only be made on land where title was complete or in a
position to be completed by survey. A further 1924 measure
provided that boards could be considered as state lending
departments for lending purposes. In 1926, the boards
were given the power (with the approval of the Minister) to
advance moneys for the purpose of farming improvement
or settlement of Maori land, on the security of a statutory
charge binding all the owners and without the necessity for
a mortgage or personal covenant.™

As well as being able to make advances, by the later
1920s the boards were also able to take a more active role
in developing Maori land themselves. For example, from
1927, and again with the permission of the Minister, they
were able to purchase land for and on behalf of any Maori
or body of Maori, and hold the land in trust subject to
repayment of the purchase price and any other charges
the board required. Potentially, this enabled boards to
purchase better-quality land for farming or add to exist-
ing land blocks to make them more economically viable.
From 1928, more comprehensive provisions were passed
that enabled boards to manage land as farms on behalf of
Maori owners. With the consent of the landowners or an
order of the Native Land Court (which, for the purpose,
was regarded as the same thing) the board could manage
and undertake any pastoral or other business connected
with the land or produce of the land, for the benefit of the
owners or other interested Maori. From 1929, the boards
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were also able to buy land out of their revenue and appoint
land managers (again, subject to the Minister’s approval).
They were now also able to provide a guarantee for the
accounts of Maori dairy farmers so that dairy companies
could advance funds, such as for necessary equipment, up
to a limit of £300.”**

Despite these undoubted improvements in the boards’
powers to assist with Maori land development for farm-
ing, critical problems remained. A major issue was the
boards’ access to funds for lending. As we have seen,
they remained reliant on a small and dwindling source of
largely Maori money. Throughout the 1920s, as the national
economy faltered, the funds available to the Native Trustee
and the boards were also shrinking, due to falling prices
for produce, lower values for land that was sold, and press-
ing claims on the trustee from beneficiaries no longer able
to gain the same degree of seasonal work as previously.
Ngata’s concerns in this respect have been confirmed by
other studies, such as Professor Belshaw’s analysis that,
although the boards were empowered to increase their
lending operations to Maori from 1926, the source for this
lending was mainly Maori funds deposited with the boards.
During the 1920s, there was an increasing drain on these
funds as Maori found it harder to obtain farm labouring
work. Harder economic times required many to fall back
on the rents and funds held by the boards. A serious deple-
tion of these funds by the late 1920s further restricted the
ability of boards to lend to Maori for farming.*”’

Dr Hearn presented evidence to us which indicates that
lending by the Native Trustee and the Maori land boards
was very limited in our inquiry region.”* He reported that
evidence from the National Expenditure Commission
of 1932 indicates that, between 1924 and 1931, the Native
Trustee did not grant any mortgages to Maori landowners
in the Kaingaroa and Taupo inquiry districts.” The situ-
ation was different in much of the Waiariki district (our
Rotorua inquiry district covers a large part of this area)
where, as we will describe, the Waiariki Maori Land Board
was active in lending for farming on Maori land, espe-
cially in cases where owners had been able to incorporate.
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By 1928, this board had approved some 34 mortgages on
Maori land in its district.

The evidence indicates, however, that the boards never
gained access to the advances fund that was available to
other settlers. From around the time of the First World
War, as we have noted previously, the Advances to Settlers
Office adopted a policy of referring all Maori applications
for lending to the land boards or the Native Trustee, fur-
ther denying Maori practical access to that source. As we
have previously found, the boards were overworked and
under-resourced, required to meet conflicting objectives
of facilitating alienation and developing Maori land, and
forced to juggle administrative and judicial functions with
limited resources and expertise. By the 1920s, the boards
effectively comprised the Native Land Court judge and
registrar in each district. While judges were familiar with
Maori land title problems, they had less experience in com-
mercial enterprise and land development issues. Although
boards were given increasing powers to bring land into
development, in an effort to sidestep the title and manage-
ment difficulties that were the result of having numerous
owners, these new powers allowed boards to commit land-
owners to incurring significant charges against their land,
and to make development decisions over which landown-
ers had little say or control.

A possible alternative to lending was for the Maori land
councils and boards to accumulate sufficient funds to
invest in land development and improvement for farming.
The evidence available to us, as we will explain further,
indicates that this was never realistic during this period.
The councils and boards were not in a position - and did
not feel required - to monitor leases and sales so as to
ensure sufficient funds could be accumulated for develop-
ment purposes. Their focus, in this regard, was on what
Maori might require for subsistence. It was recognised,
in any case, that access to rural credit was vital for land-
owners wishing to begin farming at this time. Relying on
accumulated funds alone was rarely possible. Although the
powers and focus of the boards were increasingly aimed
at assisting and encouraging Maori landowners to begin
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farming, it is evident that this happened relatively late,
towards the end of the 1920s, that the boards were under-
resourced, and that such lending finance as they could
access was restricted to a relatively small source of mainly
Maori funds. In contrast, the Advances to Settlers fund
had grown to a substantial sum of some £56 million by the
late 1920s.

The evidence available to us indicates that Maori com-
munities in our region did make a number of attempts to
begin farming their own land during this period, in spite
of the limited lending opportunities available. But these
efforts were delayed, due to difficulties in settling title and
overcoming the problems of uneconomic land blocks as
a result of partitioning, including efforts to separate out
Crown interests. These difficulties were made clear in the
Rotorua district as a result of the Stout-Ngata commis-
sion’s inquiry. The commission reported that, of all the
hapu and iwi of the district, Ngati Pikiao had been able
to retain the largest quantity and best quality of land. The
commission found Ngati Pikiao were keen to farm their
land, but that they had first to get their titles settled and
then form incorporations where land had been heavily
partitioned, and substantial survey and rates charges were
often still outstanding.

As a further indication of how difficult it was for even the
better-placed iwi and hapu to begin farming their land at
this time, we note the evidence of Donald Loveridge about
Ngati Pikiao’s lands. In his report, ““The Most Valuable of
the Rotorua Lands”), Dr Loveridge takes account of the
assumption that land sales and leases administered and
monitored by the Waiariki Maori Land Board might be a
potential means of accumulating funds for investment in
farming. Dr Loveridge notes that legislative changes, from
1909, encouraged a surge in sales and leases of Ngati Pikiao
land. The tribe was particularly interested in leasing and,
by the 1930s, half of their retained lands were leased under
confirmation from the board.** Dr Loveridge found that
a significant proportion of the income raised from leasing
was first required to pay off substantial survey liens and
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court costs.” He found other problems similar to those
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that have been found more generally to affect Maori land
boards, and which we have already considered in chap-
ter 11. The board was only able to undertake perfunctory
monitoring of leases and sales. In many cases, it was satis-
fied with relatively low rents just to ensure that the land
was utilised. The board required low or no payments or
royalties for associated resources such as timber, often on
the ground that owners received indirect benefits such as
milling employment. It appeared unable to monitor leases
adequately, including monitoring improvements. The low
returns from many leases appear to have contributed to
numbers of them eventually being freeholded to lessees,
rather than returned to their owners’ control for farming.
Dr Loveridge confirms the view of other historians that
‘[t]he idea that lands could be leased or sold to finance the
agricultural development of the rest proved to be some-
thing of a mirage’**°

Dr Loveridge also reports evidence that Ngati Pikiao
encountered difficulties in obtaining sufficient lending
finance to adequately develop their lands for farming. They
did not receive the level of assistance from the Government
that was recommended by Stout and Ngata. Nevertheless,
in an effort to overcome title and management difficulties,
and farm some of their most suitable lands, they did form
some incorporations. They were able to begin their own
farm development schemes on Taheke and Maketu land by
the 1920s. These schemes received some lending assistance
from the Waiariki Maori Land Board within the lending
policies laid down by the Government, which, as we have
seen, favoured lending to individuals or incorporations
and intensive development of land for family farms. The
newly-formed Te Arawa Trust Board also provided some
financial assistance, once it had obtained legal confirm-
ation that it could assist with land development work.

The Taheke scheme, encompassing some of the best of
Ngati Pikiao’s land, received establishment lending finance
from the Waiariki Maori Land Board, and finance and
security from the Te Arawa Trust Board for the establish-
ment of individual dairy units.**" A large part of this lend-
ing was spent on fencing, dairy equipment, and grassing
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the land. While these improvements were being made, the
income from dairying was minimal, so little of the loan
could be repaid. The board later took over the scheme,
as a result of repayments owed by 1932. However, insuffi-
cient capital was available to keep the scheme going and
it began to fail. When it was later absorbed into the state-
assisted Maori land development schemes, in 1933, expert
advice was that the land was not suitable for dairying and
that it had been split into farm sizes that were too small to

be viable.**

It seems that the board’s efforts to encourage
individual farms had come at the cost of economic viabil-
ity. There was also insufficient funding available to under-
take the continued development of these farms for dairy-
ing, especially as the wider economic outlook for farming
began to decline by the later 1920s.

The effort of forming land incorporations did not neces-
sarily prove to be an advantage, if sufficient lending finance
was not available. Dr Loveridge notes evidence of the
Rotoiti 4 block, which was incorporated in December 1908,
and for which a management committee was appointed in
May 1909. In September 1911, the proprietors applied to the
Waiariki Maori Land Board for approval of four leases to
the owners. These were approved in November 1911, and
two more were approved the next year. However, the les-
sees first had to pay off significant survey and other debts
on the land, and within a short time the leases began to
be sold to private Pakeha interests. The available evidence
indicates that even those communities with significant
retained lands - such as Ngati Pikiao, who were regarded
as having potentially the best lands for farming in the
Rotorua district — still struggled to utilise their lands for
farming. This was not just a result of the physical chal-
lenge of farming, but also stemmed from continued prob-
lems with land having been broken up into uneconomic
units by excessive subdivision, large debts for surveys and
unpaid rates, and a shortage of lending finance.””

Evidence was made available to us from the Bayley-
Shoebridge document bank regarding the Waiariki Maori
Land Board’s purchase of Tihiotonga station in 1928. The
board purchased the station from European owners on
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behalf of Ngati Whakaue, who were then considered
‘practically landless. The station, which was also eventu-
ally absorbed into the state-assisted Maori development
schemes, was a mixture of freehold and leasehold, located
about three miles from Rotorua township. It was managed
by the board until 1934, with considerable difficulty, as it
proved to be cobalt-deficient and difficult to develop. The
land board was unable to invest sufficient funds itself to
make the station viable.”*

We also received evidence of Ngati Tuwharetoa’s efforts
to seek assistance from the Government to develop their
better lakeside land for modern sheep and dairy farming
during this period. Although some farm development
was undertaken in the nineteenth century, it was soon
realised that more substantial lending would be required
to develop this land. The tribe’s request was supported by
the Aotea Maori Land Board, which confirmed the efforts
being made and the need for financial and technical assist-
ance, including help to meet rating demands. However,
the Government did not respond with more direct finan-
cial assistance until the advent of the land development
schemes in 1929.>*

We agree that a separate means of channelling state
development lending for Maori farming, through enti-
ties such as the Maori land councils and land boards,
was potentially consistent with the Treaty. Such a system
could have provided a more reasonable means of ensur-
ing equitable Maori access to state financial assistance,
given the particular barriers faced by Maori. During this
period, the Maori land board system became the most
important potential promoter of farming for Maori own-
ers, and a number of legislative reforms enabled the boards
to act more effectively as lending entities for Maori land,
and to encourage Maori entry into farming their own
land. However, the Crown failed to take reasonable steps
to ensure that lending through the boards addressed the
difficulties Maori faced in entering farming on an equiva-
lent basis to other landowners of limited means. Instead
of finding ways to meet their needs, the lending system
simply excluded large groups of Maori landowners who
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did not conform to the Crown’ ideal of individual titles.
The Crown also failed to take reasonable steps to ensure
that the board system provided a channel to enable Maori
access to the Advances to Settlers fund and similar state
lending resources. And the Crown failed to take reasonable
steps to ensure that the separate Maori land board system
was not used by its lending agencies to further limit Maori
only to that system and its comparatively meagre source
of funds. That Maori were, in practice, limited in this way
effectively required them to use dwindling moneys from
Maori funds to finance their farm development.

Skills and knowledge

In its submissions, the Crown did not respond on the mat-
ter of adequacy of technical skills and training during the
period up until 1929. This stance was consistent with the
Crown’s view that farming was not, then, a reasonable
development opportunity in the Central North Island.
However, we note that, from at least the early 1890s, the
Government’s own inquiries and the advice it received
from Maori leaders clearly indicated that assistance with
skills and knowledge was required if Maori communities
were to successfully participate in the new types of farm-
ing. In the nineteenth century, the usual ways to gain such
skills and knowledge were through access to skilled people
and through practical participation. We have previously
noted how many Maori communities successfully gained
the skills and knowledge needed to participate in trading
and shipping enterprises during the first decades of colo-
nisation. At that time, the Government acknowledged an
obligation of positive assistance. It encouraged missionar-
ies, for example, to settle among Maori communities. As
we saw in chapter 13, it provided advice and encourage-
ment directly, for example by presents of much-needed
technology, and through such forums as Maori language
newspapers and visits by Governors and officials.

By the 1890s, it was recognised that rapid and success-
ful participation in the production of farm produce for the
export trade required almost everyone entering the new
farm industry to gain significantly new skills, knowledge,
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and technical expertise. Areas as diverse as improving
pasture production, combating animal and plant pests
and diseases, improving soil quality, and improving stock
breeds for the production of wool, meat, and dairy prod-
ucts all required a lift in expertise. The new style of farm-
ing also required new animal husbandry skills, and new
skills and technical knowledge to ensure acceptable and
consistent quality of production. Alongside these develop-
ments came new initiatives for collecting and processing
quality dairy and meat products, which, in turn, required
appropriate knowledge and expertise.

The Government identified a lack of such skills and
knowledge as a barrier to entering farming. From the
1890s, as the economic potential of farm exports began to
be realised, the Government became actively involved in
providing assistance to farmers. This included coordinating
and disseminating knowledge, and encouraging and regu-
lating quality at all stages of export production. Advisory
and education services ranged from the development of
formal institutions, such as the School of Agriculture at
Lincoln and, later, Massey Agricultural College, to the
development of a comprehensive programme of advisory
services, quality control, and research. Government initia-
tives also included the creation of a separate Department
of Agriculture in 1892, formed out of the older and smaller
livestock branch of the Department of Lands, and the
establishment of a farm advisory service to encourage
the dairy industry from 1889. Advisers actively went out
and promoted better methods to farmers, helping them to
establish dairy companies and to improve their manufac-
turing techniques, quality control, and financial organi-
sation.*** In the 1890s, dairy instructors were imported
from overseas to bring expertise in butter and cheese mak-
ing to New Zealand.’” The role of dairy instructors was
extended, from the turn of the century, with the establish-
ment of winter dairy schools to improve the operation and
management of dairy factories. Through the 1920s, the
Government continued building up the system of dairy
instruction.”**

FARMING OPPORTUNITIES

The Government established a system of compulsory
inspection and grading of dairy produce to ensure qual-
ity for export. A similar system of inspectors was estab-
lished to regularise grading and quality control over the
full range of meat production. Government inspections
of meatworks began in 1893 with vets recruited for the
purpose. The system was formalised and expanded from
1900. Government agencies were heavily involved in the
acquisition and dissemination of technical knowledge in
a variety of areas, including plant and animal breeds, pas-
ture improvement, stock management, and the control of
pests and diseases. This was achieved, in part, through the
establishment of model and experimental farms and the
dissemination of a variety of technical publications. By the
1920s, the earlier focus on importing expertise was giving
way to home-grown research and experimentation, with
the establishment of agencies such as the research division
within the Department of Agriculture and the Department
of Scientific and Industrial Research.’® Historians, such
as Professor Belich, for example, have recognised that
this comprehensive and extensive state-funded assistance,
monitoring, and advice had a major impact on the rapid
and successful development of the modern farm industry
in the period up until the 1920s.*°

The Government was well aware of Maori needs in
gaining skills and expertise for farming their land, by the
time this comprehensive system of farm assistance was
established. For example, as we have noted, the report of
the 1891 Rees—Carroll commission recommended that the
Government provide training and educational assistance
so that Maori would be able to participate in the opportu-
nities available in farming. This included education for the
young that was not only academic but practical: vocational
training for a ‘useful life.”" The report recommended that
reserves of land should be made on an ‘extensive scale’
from retained Maori land to enable such practical learn-
ing.™ It observed the widespread support from Maori
communities, reflected in evidence it received, for liberal
reserves of land to be set aside for their childrens educa-
tion and for the establishment of industrial schools.” The

993

Downloaded from www.waitangitribunal.govt.nz



Downloaded from www.waitangitribunal.govt.nz

He MAUNGA RONGO

report also proposed that the land management boards it
recommended should have powers, with the advice and
consent of local Maori committees, to establish schools for
the education of Maori children and to examine and report
to Parliament from time to time on all endowments made
for educational purposes for Maori.™

Carroll, in his supplementary notes to the commis-
sion’s official report, reminded the Government that Maori
required assistance in education and training if they were
to successfully participate in new economic opportuni-
ties such as modern farming. Maori wanted to become
useful settlers and contribute to the productive wealth of
the country, and Carroll rejected what he described as a
‘fashion’ for assuming that the Maori race would become
extinct, which he claimed was already contradicted by the
latest census returns.”” He asserted that it was a ‘some-
what melancholy reflection’ that, during all the years that
Parliament had passed legislation regarding Maori land
matters, ‘no single bona fide attempt’ had been made to
induce Maori ‘to become thoroughly useful settlers in the
true sense of the word’ In his view, no attempt had been
made to educate Maori in acquiring industrial knowledge.
Whatever progress they had achieved had been through
their own efforts. He warned that Parliament would add
‘to its many blunders in administering Native affairs’ if it
short-sightedly failed to devise means for encouraging and
assisting Maori to become useful settlers. The time was
right for helping Maori to learn, and Parliament needed to
act if opportunities were not to be lost.”

We received no evidence of the Government acting on
these recommendations, at this time, to ensure provision
of the training, practical experience, and advisory serv-
ices that Maori required for establishing farming on their
retained lands. Nor do we have evidence that Maori were
widely included in the comprehensive scheme established
to meet the needs of settlers generally. The evidence does
indicate that the Governments focus on utilising Maori
land generally meant making it available to others. The
strict criteria imposed for lending finance tended to exclude
Maori from gaining practical experience, and from the
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general system of advisory services open to farmers who
were able to begin farming their land. The Government’s
assumption that Maori land would generally be developed
outside Maori participation also precluded serious consid-
eration of targeted training, education, and advisory serv-
ices for Maori.

As previously noted, these problems had been acknow-
ledged by the Government by 1905. It promised Maori
communities that, as part of a new programme of actively
targeting ‘unutilised” Maori land for purchasing, it would
also take more effective steps to enable Maori who wanted
to farm their land to do so. As we have noted, the Budget
of 1906 contained assurances that steps would be taken to
give Maori a ‘start’ with farming their lands and a ‘guide’
to enable them to make their lands more productive. This
appeared to offer the promise of more effective targeted
assistance, not only with finance but also with ‘guiding’ in
the skills and knowledge required for modern farming.

This policy option was discussed in Parliament, where
the member for Manawatu, John Stevens, outlined some of
the steps that could practically provide this kind of guid-
ance to Maori. He noted that the Native Department had
many officials who were experienced and expert at admin-
istration and keeping records, and in purchasing Maori
land. What was now required was the appointment of men
capable of guiding and teaching Maori to improve and cul-
tivate their individual land holdings and also helping them
to manage any loans they might obtain to improve their
lands. Stevens believed that this kind of assistance could
even be financed by a charge on much of the Maori land
that was at present unutilised. He reminded Parliament
that, when considering means of pressuring Maori off
their land, it also had an obligation to give Maori fair and
full consideration and ensure that they were properly pro-
vided for.”

Stevens’ proposals are open to criticism, in that they
assumed it was possible to individualise Maori landhold-
ings and that Maori land would still have to bear the cost
of the same kinds of assistance the Government was pro-
viding without charge to other citizens. Nevertheless, they
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indicate that proposals to actively assist
Maori with training and advice for
farming their lands were not impossible
for parliamentarians to contemplate at
this time. They also show an acknow-
ledgement of the Crown’s obligation to
ensure that Maori retained sufficient
lands (and were able to use them) when
it purchased Maori land.

Nevertheless,
continued to point to
Government inaction and an apparently
deliberate decision not to adopt any
proposals to provide this kind of advice
for Maori. As we have noted, Ngata told
the House, in 1907, that Maori required
assistance to be able to utilise the land
they retained, which included not only
proper title, ample powers, and finan-
cial assistance under proper safeguards but also expert
instruction in farming pursuits.”® The Stout-Ngata com-
mission, established that year, provided the Government
with further evidence of the practical steps needed to assist
Maori communities with training and skills for farming.
The commission reported that the provision of effective
encouragement and training was a ‘paramount considera-
tion” in enabling Maori to become industrious settlers. Yet
the statute book, it went on to say, could be searched in
vain for any scheme deliberately aimed at achieving this
end. Parliament had always ‘stopped short” of provid-
ing such assistance, and indeed the necessity for assisting
Maori to settle their own land had never been properly
recognised.™

The commission’s report warned the Government
that the matter was urgent, and that state assistance was
required. The report proposed two major practical ini-
tiatives. The first was to include agricultural training
within the system of school education. The second was
for the State to take a positive role in the guidance and
leadership of Maori adults towards practical experience

Maori leaderships

continued

Manuring crew and vehicle at work near Turangi (undated)

of farming and horticulture. State experimental farms,
the commission suggested, would enable selected Maori
youth to learn those facets of agriculture, such as orchard-
ing, poultry keeping, and stock breeding, that were most
likely to be useful in Maori districts. The Government
was encouraged to ensure that agricultural instructors
visited Maori districts. The commission pointed to exam-
ples from overseas of this kind of assistance, such as in
France, and noted that this was ‘a very pressing matter’. It
recommended that the Government act immediately to
design a scheme to efficiently educate Maori in agricul-
tural matters.**

The commission’s report also recommended that, in the
Rotorua district, Maori should be given the chance to gain
experience in farming through the establishment of com-
munal hapu farms under the general supervision of the
Maori land boards and under the management of compe-
tent European managers. This would provide the necessary
impetus and organised practical instruction to enable a
reasonable number of Maori to become efficient and sci-
entific farmers. The report asserted that training in such
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matters, and in the exercise of care in financial manage-
ment, would mitigate many of the evils currently afflicting
Maori, including cases of wastage of money received from
land sales.*”

The commission recommended that the Government
assist Te Arawa to organise and develop a number of
communal hapu farms: one each for Ngati Whakaue,
Tuhourangi, and Ngati Uenukukopako; and two for Ngati
Pikiao. Each farm would have a separate incorporation
and management committee, and be around 2000 to 3000
acres in size. The farms would be utilised as experimental
farms, with managers as agricultural instructors, so that
they could be used as schools of agriculture for young peo-
ple. It was recommended that the State pay the instructors’
expenses, but that the farms should bear all other costs.
The commission observed that:

The expense to the State of such an experiment would
be a mere bagatelle compared with the money expended by
the Department of Agriculture for the benefit of the farming
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community generally.

In alater report, the commission noted the willingness of
Ngati Whakaue to put land towards a proposed communal
farm for training their young people. It observed that there
were no opportunities for young Maori to gain agricultural
training in the Rotorua district, as there were very few
farms in the interior at this stage. The Presbyterian Church
had offered to provide instructors, if land was made availa-
ble, and Ngati Whakaue had agreed. It was hoped that this
initiative would be successful and that other hapu would
be able to learn from it and provide similar instruction on
their own communal farms. Ngati Whakaue had agreed
that cadets from other Te Arawa hapu would be accepted
on the farm, as spaces became available. The commission
recommended that the Government take steps to enable
the scheme to proceed.*”

These recommendations clearly set out the need for
agricultural and farm training for Maori, picking up some
of the ideas already expressed in 1906. They offered a range
of practical options to the Government that would offer a
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fairer share of the training and advisory assistance already
offered to other sectors of the community. The commis-
sion warned of the pressing need to institute such initia-
tives, particularly as other barriers had limited the prac-
tical experience that Maori were able to obtain. However,
on the evidence presented to us, it seems that, generally,
the Government decided against adopting such policy ini-
tiatives. Dr Gould observes that, until 1929, when the land
development schemes began, the Government ignored the
Stout-Ngata commission’s recommendations with regard
to agricultural education for Maori*** That Maori con-
tinued to be excluded from general advisory and assistance
programmes appears to have been recognised at the time.
For example, in 1931, the member for Otaki, William Field,
proposed that Maori farmers should be afforded the same
kind of guidance and direction as Pakeha obtained from
the Department of Agriculture, with experts sent among
them to watch their operations and see that they were
working along sound lines, especially in connection with
the use of manure, grass mixtures, and crops.*”

Although, as we have noted, the Maori land boards
became the main agency assisting Maori to enter farming
during this period, the Government failed to ensure that
the boards had members with the necessary expertise and
resources to offer advisory and training services similar to
those available to other sectors of the community. This, too,
was a major missed opportunity to offer Maori the kind
of targeted assistance with skills and expertise that two
Government inquiries, separated by a period of 16 years
between 1891 and 1907, had determined was required.

Impacts for the Central North Island inquiry region

We have considered the impacts of Crown policies, gener-
ally, concerning lending finance, and skills and training for
Maori who wished to utilise their lands for farming. We
have less detailed evidence of the impacts of these poli-
cies in our Central North Island inquiry region. We also
need to consider the Crown’s view that lands in this region
were generally so marginal for farming that assessment of
prejudice is very difficult. Even if Maori had been able to
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gain equivalent access to the Advances to Settlers fund, for
example, there is still the question of how practically useful
it would have been in this region, where lands were pos-
sibly so marginal that they would have been beyond the
kind of lending considered reasonable at the time.

We have noted, for example, that, when the scheme
began, most individual loans amounted to £500 or less,
possibly significantly less than was required to develop the
marginal lands in this region. We have also noted evidence
of the conservative lending views of the advances office,
which may well have meant that neither Maori nor Pakeha
landowners in the region would have been considered
eligible, especially on the more difficult pumice country.
There is some evidence that Pakeha also had difficulty
developing family farms in much of this region. This was
not just due to cobalt deficiency in the soils, although this
was a major barrier in many areas, but also because of the
generally poor soils of the interior, along with problems
of isolation and the sometimes harsh climatic conditions.
The difficulties in developing family farms do seem to have
contributed to a general reluctance from Government
and private lenders to advance loans in much of this
region, regardless of whether land was owned by Maori or
Pakeha.”® One result was that Pakeha wanting to establish
family farms were reluctant to take up land in much of this
inquiry region while better land in the North Island was
still available.

Maori owners wanting to farm their retained lands in
this region had to look at what was practically possible.
The most successful and economically viable farms in the
interior continued to be relatively large and less inten-
sively farmed, and predominantly ran sheep for wool
and meat. Larger farms were better able to cope with the
physical difficulties of farming in the region, including the
need for enough ‘healthy’ land to condition stock from
cobalt-deficient areas. Maori communities do appear to
have been enthusiastic about developing more intensive
farming, such as dairying, where this seemed possible on
better pockets of land, especially as lending finance was
geared towards this kind of development. However, as the

FARMING OPPORTUNITIES

Stout-Ngata commission made clear, they were also will-
ing to begin farming larger farms and stations. In many
cases, this form of development fitted as well, if not better,
with their aspirations for hapu community development.
The larger, less intensive farms could not hope to support
entire communities on their own, but this was hardly pos-
sible with farming in the region anyway. Farming could do
no more than contribute, along with other forms of activ-
ity such as timber milling, to supporting communities.
Less intensive farming also made it easier for traditional
forms of land use, such as hunting and fishing, to continue
to coexist. These farms provided a contributing source of
income, and work and business experience for young peo-
ple. They could also be run collectively as incorporations,
or as hapu farms (as the Stout-Ngata commission sug-
gested), enabling communities to collectively manage and
work their lands.

Although soil deficiencies remained a major difficulty,
efforts to establish some form of farming in the region were
still considered possible, even on some of the marginal
interior lands. As the region became less isolated during
the first decades of the twentieth century, with improve-
ments in rail and road infrastructure, Pakeha began tak-
ing up some land, optimistic that some form of farming
could be established. Small dairying communities had
been established in the Rotorua district, for example, by
1910. Although these struggled, there was optimism that,
with improving infrastructure and technical knowledge,
they could be made viable. A number of Pakeha landown-
ers also recognised the greater economic viability of larger
farms and stations in the region. Freehold land and leases
of Maori land were bought up, in the Rotorua region espe-
cially, to establish large farm units. There is no doubt that
these larger farms required substantially greater than aver-
age capital investment to clear, grass, fence, and stock in
order to begin farming, even at a less intensive level. These
farms were likely to be the most practical form of farm-
ing on much of the retained Maori land of the region, as
Ngati Tuwharetoa had told the Government in 1905, and
the Stout-Ngata commission had later confirmed with
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respect to much of the retained Maori land in the Rotorua
district.

It is difficult, from the evidence we have available in this
stage one inquiry, to be sure of the precise relationship of
factors leading to a failure of farming efforts by Maori in
the Central North Island. It could have been because any
kind of farming was very difficult, or because Maori were
only able to access lending finance for the least suitable
forms of small family farms. Or again, failure could have
arisen where Maori were forced to rely on much smaller
sources of funding than were available to other landown-
ers, while still having to pay off the large costs incurred in
bringing their land titles and interests to a state where land
blocks could be set aside to begin farming.

We note that there are examples in the Rotorua region
of economically viable, larger-style farms of the kind that
the Stout-Ngata commission recommended. In his report
on Ngati Pikiaos land, Dr Loveridge identifies a number of
examples of Pakeha aggregating large areas of leased Maori
land into stations in the Rotorua district, once restric-
tions on private dealing were lifted. With sufficient capi-
tal investment and the right skills, these stations did prove
to be economically viable. The Lichtenstein station, for
example, was created from Rotoiti lands leased from Ngati
Pikiao around the time of the First World War. The land
was grassed, fenced, and stocked, and by 1936 carried 7500
sheep and yoo cattle. Dr Loveridge found that, when the
owners agreed to sell the lease to the Crown, the station
was worth considerably more than any comparable land
that Ngati Pikiao had been able to develop, even though it
was not greatly different in quality from their other land.
The difference ‘was entirely attributable to the liberal appli-
cation of capital and pastoral expertise’*”

We accept that, during this period, much of the region
remained marginal for modern, intensive farming, and that
governments were concentrating on encouraging small
family farms which were, in many cases, the least suitable
for this region. The evidence nevertheless suggests that the
development of larger, more extensive farms or stations
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was possible and viable. This was not the Government’s
preferred form of farming, but it was well aware that this
was the most practical option for much of the retained
Maori land of the region. Since the Government continued
to press Maori to properly utilise their land, or lose it, it
had a responsibility to respond to what Maori landowners
in the region practically required, even if only for the short
term, until such time as its goal of developing family farms
might become more feasible. The Advances to Settlers
scheme was never modified sufficiently to accommodate
the needs of Maori landowners in this larger-scale style of
farming. The Government did, however, show itself willing
to amend the scheme to meet the identified needs of other
groups of landowners when they faced barriers to using
their lands. The Government also recognised that Maori
might be better served by a separate system of lending and
encouragement for farming, such as through the Maori
land boards. This provided an opportunity to fund a differ-
ent style of farming without necessarily changing the main
scheme. The Government’s failure to adequately address
this possibility must have caused prejudice to some of the
Maori communities involved. We are not in a position, at
this stage of the inquiry, to determine the likely extent of
this prejudice for particular communities; we leave that
matter for further negotiations and research, if necessary.

We are persuaded that even the less intensive forms of
farming practically possible for much of the region at this
time had the potential to contribute to the economic base
of Maori communities. These farming possibilities, along
with other opportunities such as timber milling, would
have enabled these communities to better support them-
selves and to at least place some of their members in a
position to maintain community links with their land. In
particular, Maori could have gained farm skills and man-
agement expertise, helped contribute to their commu-
nities, paid the costs of retaining land, and protected land
from further alienation pressures in the most practical way
open to them at the time.
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The Government failed to act on the recognised needs
of Maori in our inquiry region. This included:

» not taking reasonable steps to ensure that their title
could be settled quickly and reasonably cheaply, so
that blocks of land could be set aside for farming;

» not providing access to reasonable finance to develop
the kinds of farming most suitable for their particular
lands; and

» not acting on the representations of Maori leaders
and the recommendations of its own commission of
inquiry regarding farm needs in this region.

All of these failures were prejudicial to Maori. We have
evidence that even those hapu communities in our region
with retained lands continued to face significant barriers
to farming. They were forced to rely on seasonal work,
including clearing, fencing, and grassing Pakeha-owned
farms, and on labouring to develop infrastructure. This
kind of work was itself in decline by the 1920s, as the period
of intensive development of farming came to a close.

Maori communities in this region are also likely to have
suffered less tangible but nevertheless far-reaching preju-
dice. The failure to actively assist Maori, for example, pre-
vented the Government from adequately informing itself
of the true limitations of farming in this region. In turn,
this led to: the continuation of policies requiring Maori to
‘properly utilise’ their lands or have them targeted for alien-
ation; a failure to recognise and protect other development
opportunities; and a continued insistence that individual
family farms were a realistic and viable option across much
of the region. We also note that, while state lending to set-
tlers has been recognised as a significant influence on the
attitudes of lending institutions towards other landowners
previously regarded as poor risks, the continued exclusion
of Maori from state lending also precluded any opportu-
nity to influence such private lenders’ views of Maori land.
This was another lost opportunity, and one that helped to
confirm and entrench Pakeha prejudices regarding Maori
capability for development opportunities. We note the
evidence from Dr Gould, for example, that, by the 1920s,

FARMING OPPORTUNITIES

Maori land was generally ‘regarded by the wider com-
munity as idle and unproductive, and as a barrier to local
development.*®®

Tribunal findings

We have considered the issue of whether it was reasonable
for the Crown to assist Maori at this time, and whether the
Crown took reasonable steps, in the circumstances of the
time, to positively assist with access to, first, state lending
and, secondly, training and skills. We are now in a posi-
tion to consider findings in respect of our overall question.
That is, did the Crown fulfil its duty of active protection
of the Treaty development rights of those iwi and hapu of
the Central North Island who wished to use their retained
lands in farm development opportunities in this crucial
period from the 1890s to the 1920s?

We note that all parties before us have agreed that there
is considerable evidence that Maori in this inquiry region
wanted to participate in utilising selected lands in farm
development, particularly around the turn of the twentieth
century when new opportunities seemed to be opening
up. We also note that it has been agreed that there was
considerable Government pressure on Maori throughout
this period to ‘properly’ utilise their land, predominantly
through some form of farming, and that Maori were
obliged to put their lands to productive use in order to pay
the costs incurred in retaining them, such as rates, taxes,
surveys, land title determinations, and so forth.

On the evidence available to us, we find that it was
considered reasonable at the time for the State to actively
intervene to encourage forms of economic development
that it had identified as significant, and for it to encourage
and assist various groups within the community to par-
ticipate in this development. It was considered reasonable,
and possible, to assist Maori communities to enable them
to utilise their lands and resources in identified economic
opportunities.
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In addition to land ownership, a number of factors were
recognised as important prerequisites for participation in
farming opportunities by the 1890s. These included ade-
quate forms of land title and governance, access to lending
finance, and access to necessary skills and knowledge. The
Crown was well aware, by this time, that Maori landown-
ers faced considerable difficulties in meeting these pre-
requisites before they could utilise their lands for farming
‘equal in the field’ with other landowners.

The Crown was aware, by the 1890s, that landowners of
limited means faced barriers in gaining access to private
sources of lending finance for farming. The Government
of the day thought it appropriate to create sources of state
lending to overcome this problem. The Crown recognised
that Maori landowners were among those who faced bar-
riers to gaining private lending finance, and that for Maori
the problem was made worse by Government policies,
from 1894, which prohibited Maori landowners from deal-
ing privately with their land, including seeking mortgage
lending.

The Crown failed to take reasonable steps to extend the
Advances to Settlers fund to Maori landowners. Maori
land was technically covered by the scheme, but this was
the unintended result of legislative provisions rather than
the outcome of a deliberate effort to identify and recognise
Maori lending requirements. The Crown allowed officials
to apply very strict criteria, which effectively excluded
most Maori land from the scheme. The Crown did recog-
nise that it had a further obligation to enable Maori to uti-
lise their land for farming when it developed new policies
targeting ‘unutilised” Maori land for acquisition from 1905.
However, in spite of promising to take more effective steps
to extend the advances scheme to Maori land, the Crown
continued to allow strict and limiting lending criteria to
be applied. This effectively undermined any reforms that
it made.

Having failed, despite Maori requests, to make the
advances fund available to Maori, it would have been
Treaty-compliant for the Crown to create a separate but
equivalent system enabling Maori landowners to gain
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access to state farm development funds. The Crown rec-
ognised that this was possible, and that such a system
might be more appropriate for meeting Maori rural lend-
ing requirements. However, the Crown failed to take rea-
sonable steps to ensure that its 1897 measures, and the
various processes it established by which Maori (including
their incorporations) could access development finance,
genuinely met the identified needs of those who wished
to farm their land. Nor did the Crown ensure that its 1897
measures provided access to sources of state lending at an
equivalent level to that made available to other landowners
of limited means.

It would have been Treaty-compliant for the Crown to
have provided access to state lending for farming through
the system of Maori land councils and Maori land boards
that it established from 1900. This system was more focused
on Maori farm development needs and concerns than
were the 1897 measures. However, while various reforms
extended the boards’ powers to lend money and to become
involved in encouraging and assisting Maori farming, the
Crown failed to take reasonable steps to ensure that the
boards were able to access the same level of funding as that
available for other landowners. Instead, the Crown allowed
Maori landowners to be limited to much smaller Maori
sources of development finance, sources that dwindled
through the 1920s. The Crown’s failures with respect to
rural lending were a breach of iwi and hapu Treaty rights
to develop their land, taking advantage of opportunities on
a level playing field with other citizens. In failing to provide
access to state rural lending equivalent to that made avail-
able to other sectors of the community, the Crown was in
breach of article 3 and the principle of equity.

The Crown failed to implement any of the reasonable
steps that were proposed at the time to assist Maori with
training and farming advice, including proposals from its
own commissions of inquiry. This failure was a breach of
the Treaty right of development for Maori of our inquiry
region, and also a breach of article 3 rights to assist-
ance equivalent to that offered to other sectors of the
community.
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The Crownss failures to take reasonable steps to ensure
that the various solutions it offered to title problems were
effective on the ground, and to provide fair and equivalent
development finance, training, and skills, so as to enable
Maori to exercise their Treaty development right to uti-
lise their land for farming, are likely to have caused seri-
ous prejudice to Maori communities in the Central North
Island. This included the inability to develop hapu station
farming in the interior, on the model of the Lichtenstein
station, and the continued targeting of ‘unutilised’” Maori
land for alienation. There were less tangible, but no
less real, effects. These included a perpetuating of the
Government’s failure to engage with the type of land-hold-
ing and farming needed in the region, and the failure to
educate private lenders in the way that occurred for other
sectors of the community previously considered a bad risk.
It was not possible to determine the full extent of prejudice
at this stage of our inquiry. We leave this matter for further
negotiation between the iwi and hapu of this region and
the Crown.

MAORI LAND DEVELOPMENT SCHEMES FROM 1929

KEY QUESTION: WERE THE CROWN’S MAORI LAND DEVELOP-
MENT SCHEMES AFTER 1929 A TREATY-CONSISTENT RESPONSE
TO ITS OBLIGATION TO ACTIVELY PROTECT THE TREATY DEVEL-
OPMENT RIGHTS OF IWI AND HAPU TO UTILISE THEIR LANDS?

The Maori land development scheme era, which began in
1929 and lasted most of the rest of the twentieth century,
was a major Crown initiative to assist with the utilisation
of retained Maori land for farming, both nationally and in
our Central North Island inquiry region. The Maori land
development schemes provided significant state assistance
to overcome the barriers that were preventing Maori land-
owners from using their lands. These barriers included title
and governance difficulties, problems in obtaining lending
assistance, and a lack of skills and expertise. Development

FARMING OPPORTUNITIES

schemes were proposed for Crown land at a time when it
was believed that large-scale state development initiatives
could bring marginal land to a condition where it could be
cut up and run as individual family farms. This initiative
was then extended to include marginal Maori land, and
here, too, there was a focus on eventually creating individ-
ual family farms for selected owners who wished to take
up farming.

For the State, the objective of the Maori land develop-
ment schemes was to take control of areas of Maori land
for a period of time, thus sidestepping difficulties with title
and scattered interests. The State would then develop them
as large farm blocks, as was proposed for Crown land, and
bring them to a reasonable standard for farming, with the
cost of development charged against the land and paid
off as the farms became viable. These large blocks could
then be divided into economically viable farm units, where
possible, with an emphasis on creating family farms. The
initial land development period was also intended to pro-
vide significant rural employment for Maori communities.
Once a block was developed and divided into family farms,
selected owners would be able to continue farming, pro-
viding a livelihood for a continuing core community.

The first Maori land development schemes to be estab-
lished were in the Rotorua district, within our inquiry
region. Of the three districts that make up our region,
Rotorua had the largest number of schemes. The exact
number depends on the criteria used for inclusion, as
some were gazetted but never established, while others
were altered, amalgamated, or subsequently split into more
than one scheme.’® However, according to research pre-
sented to us by Dr Gould, around 40 Maori land develop-
ment schemes were implemented in the Rotorua district,
in three main geographical areas. These were:

» the Te Puke schemes of the coastal Bay of Plenty;

» the schemes of the middle lakes area around Rotoiti
and extending north to the coast, including Tikitere,
Brents farm, Okataina and Okareka; and

» the Horohoro series of schemes and those south-west
and west of Lake Rotorua, including Tihiotonga
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station and its satellite farms, the Arawa and Awahaou
schemes, and the Onuku scheme near Lake Roto-
mahana.”’

Terry Hearn presented evidence to us that a smaller
number of development schemes were established in the
Taupo and Kaingaroa districts. These included around 15
established in Taupo, of which a number were located on
the better land around Lake Taupo, and three in Kaingaroa.
We were also presented with mapping evidence of many
of the schemes.”
Tribunal has agreed that, although the Ngati Manawa
development scheme is located within the Central North
Island inquiry region, it will be considered as part of the
Urewera inquiry, where a separate report is currently in
preparation.””

Historians generally agree that the Maori land develop-
ment schemes were established under two quite different
legislative and policy regimes, before and after the Second
World War.”” When Ngata first established the schemes
in 1929, they were implemented on a more or less ‘emer-
gency’ basis, given the recognised poor and declining eco-
nomic circumstances of many Maori. This included many
in this region, and even those communities with retained
lands. Ngata rapidly expanded the schemes and included
as much land as possible within them. In many parts of
this inquiry region, land was included on an experimen-
tal basis, in the hope that economies of scale and massive
initial development would help to solve problems of rever-
sion and the costs of initial farm development. Much land
was also included in an effort to provide impoverished
communities with badly-needed employment in the short
term, and in the hope of providing long-term community
support through farm development. Decisions made and
accepted by communities in this initial emergency situa-
tion often created issues that needed to be resolved later.
These issues included a lack of clarity over the rights of
owners while their lands were held in schemes, the level
of debt repayment that was considered reasonable for what
was often experimental land development, the balance
between owner and occupier rights and obligations, and

We note that, by earlier direction, the
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the extent to which the schemes, at times, further compli-
cated title issues.

Development schemes implemented after 1949 were
established under much clearer commercial criteria,
with more clarity of owner and occupier interests and a
much greater focus on economic viability and efficiency.
These schemes still operated, for the most part, with a
focus on eventually creating viable family farms. In the
early 1950s, the first returns to owners were made, with
many vindicating earlier optimism that farming could
be made viable in at least some parts of the region, given
sufficient lending investment, and appropriate skills and
knowledge. Upturns in commodity prices also helped
many schemes repay debt. However, some of the newer
schemes continued to be experimental on very marginal
lands, while some of the earlier schemes struggled to ever
become financially viable. A significant number of these
schemes took a very long time to return to their own-
ers, and a number appeared to achieve very little overall
financial benefit. Although, for most of the period, the
Government insisted on focusing on the creation of fam-
ily farms, by the 1970s there was a growing acceptance that
some farms could only ever be viably run as large stations.
During the 1980s, the Government began to withdraw
from active farm development assistance and adopted a
policy of returning all development scheme lands to enti-
ties representing landowners.

At their height, the Maori land development schemes
involved significant areas of retained Maori lands in this
inquiry region and, at least until the Second World War,
they also employed large numbers of owners. The develop-
ment scheme initiative was relatively long-lived, although
individual scheme lands were returned to groups of own-
ers over varying time periods and sometimes with the
loss or addition of some land. The last of the development
scheme lands were returned to owners in this region in the
early 1990s. The scale and influence of the schemes meant
that they had a significant impact on Maori farming in the
region for more than half a century.
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The claimants’ case

The claimants acknowledged that the Maori land devel-
opment schemes were a welcome new initiative in Crown
policy, at a time when Maori owners were struggling to be
able to use their land to participate in farming opportuni-
ties.”* The schemes were regarded by many Maori groups
as long-overdue recognition that they should be assisted,
along with other sectors of the community, to participate
in farming opportunities. They were especially welcome
at a time when many Maori communities faced difficult
and declining economic circumstances. Such communities
were willing to accept expert advice and guidance, and to
allow some loss of control of their land during the initial
development period. They also agreed that reasonable
development debts should be repaid from farm profits.
However, they saw the schemes as a way for them to make
a start in meeting their own long-term objectives for their
retained lands. They expected the land to be returned after
a reasonable period, and they expected significant consul-
tation and participation in decision-making over the shape
of farm developments.

Some claimants submitted that, in their case, the
schemes were too little, too late.”” The majority of claims
before us, however, concern the implementation of the
schemes and allegations of a Crown failure to adequately
recognise and protect the Treaty rights of owners and their
communities when participating in them. This included
participation in decision-making, and being able to oper-
ate schemes to meet owner and community objectives as
well as pay off debts and support Crown objectives. Many
of the claims are based on allegations that the Crown used
its control over the schemes to sideline the owners’ inter-
ests and objectives. Instead, the priority was on farming
the land in the national interest and promoting policies of
assimilation and individualisation. The claimants’ generic
closing submission on land administration alleged, as a
result, that the overall benefits of the land development
schemes for owners were ‘very mixed””®

The claimants argued that, in taking the powers that
it did to sidestep title problems, the Crown impinged
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unreasonably on the owners’ rights, often for long periods.
The Crown also increasingly diminished the original rela-
tionship of partnership between owners and the Crown by
centralising power in Government agencies. It was submit-
ted that the original concept of a direct relationship and
partnership between the Native Minister and the owners
and their communities was diluted and replaced, as power
was centralised. From 1934, direct responsibility for the
schemes passed from the Native Minister to a centralised
Board of Native Affairs.”” Up until the 1970s, the board
gained increasingly extensive powers to control the opera-
tion of the schemes and set policies and objectives. The
Crown also failed to take reasonable steps to make formal
legislative provision for when land would be returned.”*

The result was unreasonable restrictions on owners’
rights in the land covered by the schemes. It was claimed,
for example, that a 1931 provision allowing the Crown to
charge owners with trespass was likely to have been ‘legally
dubious’” It was alleged that owners should have retained
rights to use land included in the schemes for cultural and
traditional purposes in order to retain their links with
the land, so long as this did not interfere with or obstruct
farming operations.**

In centralising power away from owners and their com-
munities, the Crown failed to take reasonable steps to ade-
quately consult with owners over strategic decision-mak-
ing for most of the life of the schemes. The original 1929
legislation provided for committees of owners, but these
appear to have been rarely used and were done away with
by the Native Land Amendment Act 1936.%% Later district
land committees with at least one Maori representative
were not established until 1949. Maori representation on
the Board of Native (later Maori) Affairs was not provided
for until 1948, and even then it was minimal. Local land
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committees with owner representation were established
from the 1950s, with delegated operational powers, but
still with very little say over major policy and management
decisions. More effective owner advisory committees were
not established until the 1970s.>* It was submitted that dur-
ing the life of most of the schemes, consultation with, and
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participation by, owners in strategic decision-making was,
for the most part, ‘extremely minimal’***

Claimants accepted that, in return for financial invest-
ment in developing the land for farming, some loss of
owner control was inevitable, given the need to use land as
security. However, the Crown took more extensive control
than was reasonable over the operation of the schemes and
the length of time that the land could be held in them. It
was submitted to us that this reflected a continuing lack
of Crown confidence in the ability of Maori to participate
in the management of their land.*” It also reflected the
Crown’s focus on ensuring that the land was farmed in
the national interest, and its reluctance to release land to
owners because it was believed that a return to Maori own-
ership would result in decreased productivity.** If it was
necessary for the Crown to intrude on ownership rights in
order to assist with farming and provide security for lend-
ing, this intrusion should have been as minimal as possible
and for as short a time as possible.

In the claimants’ view, the Crown progressively extended
its centralised control, and began to operate the schemes
in its own interests and for its perceived national inter-
est objectives, while failing to take adequate account of
community imperatives for farm development. This was
especially so after 1949.*” The emphasis on only accepting
skilled farmers as occupiers, for example, meant that some
owners were passed over for outsiders, and this had seri-
ous implications for wider community objectives.”* One
claimant witness, Makere Rangitoheriri, explained how,
although the Department of Maori Affairs developed land
at Mokai, it insisted on bringing in skilled Pakeha farm-
ers rather than accepting and training local owners who
were experienced in bush work rather than farming. As a
result, it was claimed, local people had to leave the area to
find work as bush work declined, and the local community
and whanau had drifted away from their land.** David
Whata-Wickliffe similarly gave evidence on his unsuccess-
ful efforts to settle on the Tikitere scheme in the Rotorua
district in the 1950s.*°
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Further, the claimants argued that, in pursuing the
objective of individual family farms, the Crown failed to
take reasonable steps to recognise and protect the long-
term title rights of owners whose land was included in
the schemes. Early efforts at consolidation and exchanges
of interests in lands, in order to create titles more closely
reflecting family farms, were increasingly allowed to lapse
and eventually abandoned as they became too difficult to
implement. However, the Crown failed to take adequate
and timely steps to clarify the position in which unit
settlers and owners were left.” It was acknowledged that
the Crown eventually began to introduce more formal
legal provisions for licences and leases for unit occupiers,
especially after 1949. Even then, however, the Crown
pursued security of tenure and protection of occupier
rights, in order to encourage family farms, at the expense
of the rights of wider groups of owners, their links with the
land, and their wider tribal development objectives. This
led to a great deal of uncertainty and concern, and a lack of
confidence in the schemes.

In some cases, the Crown further complicated title mat-
ters while operating the schemes and failed to clarify mat-
ters adequately, such as when land was added to or lost
from schemes, when exchanges were made with Crown
lands, when agreements were made with occupiers, and
when shares were later allocated in trusts and incorpora-
tions.” While trusts and incorporations were significantly
reformed during the later part of the century to become
more useful for managing returned farm land, there were
also claims that some owners felt that they were not ade-
quately consulted and informed about how to run these
entities and how they might best be used to meet commu-
nity interests and objectives.””

In pursuit of its own policies, the Crown also failed to
take reasonable steps to adequately clarify the rights and
responsibilities of outsiders brought into the schemes. This
failure led to owner and community frustration with the
schemes, ill feeling, and a sense that community objec-
tives were being undermined. It was submitted that the
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introduction of migrants into the schemes was originally
accepted in good faith. Many were initially welcomed, for
bringing new skills and expertise. Concerns increased,
however, when issues arose, as a result of a lack of clarity
and consultation, over possible long-term leases and the
acquisition of significant rights by outsiders without ade-
quate input and agreement from local communities.”* For
example, John Fenwick, for Ngati Te Takinga, explained to
us that he believed the Government’s failure to adequately
consult on and clarify the future rights of Ngati Porou
families settled within the Tikitere development scheme
led to a ‘great deal of unnecessary ill will’*” Kipa Morehu,
also of Ngati Te Takinga, raised similar issues, with regard
to an alleged Crown failure to acknowledge the wishes and
aspirations of whanau with regard to their own develop-
ment opportunities in their ancestral tribal areas.* It was
submitted that, with its emphasis on individualisation, the
Crown failed to recognise that outsiders, even other Maori,
could not be expected to have the same attachment to the
land and wider community objectives as local whanau
and hapu. For example, Barney Meroiti, for Ngati Tuteniu,
explained that many Waikato people brought into Te Puea
Road farms later rapidly sold their freeholds.””

Some claimants submitted that, as landowners, they felt
under intense pressure to cooperate and include their land
in the schemes to enable them to better meet wider com-
munity objectives, even if such inclusion might not have
resulted in the best immediate economic returns for them.
They alleged that the officials, rather than owners, had most
say in deciding what land would be included or excluded
from schemes, regardless of community needs. For exam-
ple, claimant witness Huirama William Te Hiko, of Ngati
Raukawa, gave evidence regarding the Waipapa, Takapou,
and Otanepai schemes within our Taupo inquiry district,
saying that they were turned down for Department of
Maori Affairs assistance and had to turn to the Department
of Lands and Survey instead.*” Other claimants noted that
communities had little choice but to submit to the Crown’s
decisions. This was because those left outside the schemes

FARMING OPPORTUNITIES

continued to face the same barriers to using their lands
for farming, including title difficulties and lack of access
to private lending finance, that had stymied development
throughout the century on Maori land.*”

In other cases, claimants alleged that the Crown failed
to heed community objectives to have land developed in
schemes, in order to pursue other priorities. Counsel for
Ngati Tuwharetoa claimed that, even though the tribe had
long identified the better land around Lake Taupo for farm
development, the schemes for them were ‘too little, too
late’ Even then, the Government allowed hydro develop-
ment works, in the national interest, to damage the land
and leave it permanently unsuitable for farming. Hydro
development affected land in the Tokaanu, Korohe, and
Tauranga Taupo schemes, and, while some compensation
was paid for the damage to some of this land, it was alleged
that the Crown did not recognise or compensate for the
harm done to Ngati Tuwharetoa’s overall farm develop-
ment opportunities.**’

The claimants agreed that the Crown did contribute
significant financial lending and assistance to the land
development schemes. This was important in terms of the
ability of the schemes to contribute to the economic well-
being of owners and their communities. It was also impor-
tant, initially, in providing employment for many commu-
nities at a time of significant economic need. However, it
was submitted that, while the Crown regarded farming on
marginal land, in general, as being worth some overcapi-
talisation because of the perceived national benefit, this
philosophy was not applied in an equivalent way to Maori
land development schemes, which were required to repay
what sometimes became very high levels of development
debt. These repayment requirements failed to take rea-
sonable account of the ‘emergency’ economic and social
circumstances in which some early schemes were estab-
lished, or that some schemes were experimental in nature
on extremely marginal land.

This focus on the security of the State’s investment also
failed to take reasonable account of the owners’ sacrifices
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and contributions, which were made on the understanding
that the State would help to develop the land for the long-
term benefit of local communities as well as the national
good. For example, some owners contributed funds from
their own sources to assist schemes and some agreed to
forgo alternative opportunities such as forestry in order
to contribute land to make schemes viable. Many owners
contributed cheap labour to the schemes, even though not
all could be occupiers in the long term.

It was claimed that officials had powers to make impor-
tant financial decisions that loaded some schemes with
significant debt without adequate owner consultation or
agreement, even though owners were required, in many
cases, to bear the full cost of debt repayments.*”” A number
of these kinds of complaints were made before us with
regard to various schemes. For example, we received evi-
dence from Charles Te Raihi (Jack) Morehu, regarding
the Tikitere development scheme, where alleged debts
were charged on land without adequate consultation or
the knowledge of owners.*” We also received a number of
claims alleging financial mismanagement in the operation
of some schemes.*”

Further, the claimants argued that the Government’s
focus on debt repayment and the security of its investment
failed to fully recognise and balance landowners’ develop-
ment rights. Its focus on creating family farms and secur-
ing the repayment of its investment caused prejudice to
the economic opportunities of landowners, who found
themselves burdened with high debts for unreasonably
long periods.*** It was claimed that the Crown’s policies of
ensuring that repayments took first priority in the schemes,
and that profits from the schemes went first towards reduc-
ing charges, fees, and loans, were not reasonable in circum-
stances where the land was so poor that such repayments
were certain to separate owners from their land for many
years. This limited owners’ ability to take advantage of new
farm development opportunities and denied them oppor-
tunities to regain reasonable use of their land as more viable
economic alternatives became apparent, such as forestry.
It also meant that many owners saw little financial return
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during the early development period, although more dis-
cretion was possible in later years.*” It was acknowledged
that the schemes implemented after 1949 were much more
reasonable in this respect, although it was claimed that the
Government persisted in operating schemes on the basis
of creating small family farms for far longer than was rea-
sonable, and that in some cases this added unnecessarily
to debt.

It was submitted that it was recognised, later in the
twentieth century, that many schemes were more commer-
cially successful when they were run as large stations, so
the Government turned to this type of farming in order
to better repay debts.**® However, its continued insistence
that the land eventually had to be converted into indi-
vidual family farms caused further debt charges and lesser
economic returns to owners. The Government rejected,
without sufficient consultation with owners, other com-
mercial options for the land, such as large sheep stations
and mixed timber planting, that may well have contributed
more of an economic return. In the claimants’ view, this
created further unnecessary frustration with the schemes,
added to title difficulties, and undermined owner and
tribal objectives for the schemes.*”

When the Crown returned land to owners in the 1980s,
under its policy of returning all scheme land, some of the
schemes, particularly from the early development period
before 1949, were still heavily in debt. The claimants
alleged that the Government failed to adequately allow for
the fact that such land had unrealistic debts charged to it,
and that this left owners taking over such lands struggling
to make the farms commercially viable.”* The Crown also
failed to recognise and make allowance for the fact that the
lengthy retention of land in the schemes to repay unrealis-
tic debt caused significant lost economic opportunities for
the owners and their communities, in terms of lost alterna-
tive development opportunities.

In addition, communities who wish to continue to
develop their lands themselves, now that they have been
returned after long periods of being tied up in these
schemes, face further burdens and restrictions under
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current regulatory requirements. Development enterprises
of an earlier period, from which Maori were excluded
through lack of Government assistance, did not have to
face these restrictions.*” Such obstacles include plan-
ning and pollution control regimes - including having to
address pollution from the early, intensive farming prac-
tices that Maori were largely excluded from, but which
now cut across their choices for the profitable use of their
land.

We received evidence and submissions from Ngati
Tuwharetoa, for example, about environmental and zoning
requirements from the 1960s and 1970s, including the Lake
Taupo Proposed Lake Shore Reserves Scheme. Farm land
in the Lake Taupo catchment was compulsorily retired,
and lakeside land development opportunities for purposes
such as tourism have been restricted. In the claimants’
view, this has had a serious impact on their development
opportunities. Recent planning proposals - made in an
attempt to mitigate nitrate pollution issues in Lake Taupo
- are likely to cause further prejudice to Ngati Tuwharetoa
development rights, because land use is likely to be frozen
at current levels. However, as a result of the Crown’s fail-
ure to include them adequately in pre-1929 forms of farm
assistance, damage to their farm development schemes as
a result of later hydro development, and restrictive zon-
ing, Ngati Tuwharetoa still have significant areas of unde-
veloped land in the Lake Taupo catchment area.”® While
they support efforts to protect the lake and its tributaries,
they face significant development restrictions as a result of
past barriers to exercising their Treaty development rights,
which, they submit, need to be taken into account in any
current and future decision-making.*" Otherwise, they
claim, they will continue to be trapped in a cycle of under-
development with regard to their retained lands. Current
restrictions and environmental proposals mean that their
landholdings in the Lake Taupo catchment are now illu-
sory in an economic development sense.*”

The claimants agreed, however, that the development
schemes did offer greater opportunities for training in
farming skills. A major focus of the schemes was to provide

FARMING OPPORTUNITIES

practical farm training under supervisors, and this appears
to have been reasonably successful for farm work.*”
However, it was alleged that the Government failed to
provide adequate assistance and expertise in the manage-
ment of farm enterprises. This included the management
of large stations, even as these clearly became likely to be
the most economically viable option, along with adequate
preparation for the management of entities such as trusts
and incorporations, which were likely to be required to
operate the large stations effectively. It was submitted that
the Government continued to hold to a vision of Maori as
small farmers under close supervision and as farm work-
ers, rather than as farm managers and entrepreneurs. As
a result, the Government failed to provide adequate train-
ing and advice for the kind of farm management that was
required across much of this inquiry region when scheme
land was returned, and as many of the old land board
leases began to expire from the 1970s onwards.**

Claimants also submitted that land returned from
development schemes and from long-term leases still faces
considerable barriers to development. These barriers are
a legacy of the Crownss failures with lending assistance,
which continues to influence the perceptions of lenders.
The Crown has also failed to adequately address the system
of title it created for Maori land, and private lenders’ per-
ceptions of the system. These are matters of particular con-
cern at a time when the Government is withdrawing from
direct involvement in development lending. The generally
unwelcoming attitude of lending institutions has changed
only slowly and to a very limited degree. It remains a bar-
rier for those without a successful past history of develop-
ment. This means that Maori owners still face considerable
barriers to participating in new development opportuni-
ties, and that these barriers are still not adequately recog-
nised by Government policies.

Ngati Tutemohuta claimed, for example, that north-east
Taupo lands have recently come under considerable devel-
opment pressure as part of a designated eastern develop-
ment corridor. While this offers potential development
opportunities for owners, they can only take effective

1007

Downloaded from www.waitangitribunal.govt.nz



Downloaded from www.waitangitribunal.govt.nz

He MAUNGA RONGO

advantage of these opportunities with adequate access to
development capital. Even today, they still face difficul-
ties in gaining access to development capital for Maori
land.*” Lennie Johns explained, in his evidence for Ngati
Tutemohuta, that development opportunities on Maori
land now generally require joint-venture arrangements
with investors to generate adequate investment capital, and
that potential investors require more reassurance about
Maori title. They demand that owners have sound gov-
ernance systems for their lands. However, many groups of
landowners are still struggling with addressing this in the
relatively short time many have had to take full manage-
ment responsibility for their land. Owners still face barri-
ers to lending finance for Maori land, and many groups of
owners also still face internal conflicts, often as result of
a past history of title complexities. It was submitted that
Crown failures to take reasonable steps to address these
problems result in continued barriers for Maori land devel-
opment today."

The Crown’s case
The Crown submitted that the Maori land development
schemes began in this inquiry region and were particularly
important to Maori land development within it, especially
in the Rotorua district.*” These schemes were a major
response to the recognised barriers faced by Maori in uti-
lising their retained lands for farm development opportu-
“® This response was developed as problems became
evident with Maori access to finance and land development
early in the twentieth century. The schemes are fundamen-
tal to assessing Crown actions with regard to Maori land
development opportunities in this inquiry region.*”’

In general, the Maori land development schemes were
a success story. Although Maori land development is a
complex issue to address, overall, the Crown’s policies and
actions with the development schemes did not cause wide-
spread, generic, or systematic prejudice to Maori in Treaty
terms. Some difficulties may be evident with particular
schemes, but this is dependent on assessing each scheme

nities.
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and any such failings did not cause prejudice at a generic
level.**°

In assessing the schemes, the Crown argued, it is also
necessary to take the wider context in which they operated
into account, including the objectives the schemes were
intended to fulfil, such as facilitating the development of
Maori land, social objectives, and, in some cases, unem-
ployment relief. Any assessment also has to take account
of the wider economic context and the unknown future for
participants, including future markets for farm products,
scientific evaluations of land development, and the fact
that, in many cases, Maori retained lower-quality land.*”
The Crown submitted that it is not realistic to expect the
Crown to have stemmed urbanisation or to have guaran-
teed employment in rural areas through the schemes. These
were matters outside the legitimate role of the Crown and
resulted from economic pressures and international trends
over which the Crown had little influence.*”

The Crown also noted that there were tensions between
owners over the direction of development that were never
going to be easy to resolve and would always cause some
frustration. For example, some owners of land included in
schemes wanted to continue to use it for traditional pur-
poses. They felt themselves to be in conflict with the eco-
nomic requirements of the farm operation and frustrated
by what they saw as the distance between themselves and
development initiatives. Others expressed frustration with
those owners who wanted to use land in ways that under-
mined chosen development initiatives. The Crown referred
us to the evidence of Professor Ward regarding the experi-
ences of states such as Fiji and Papua New Guinea, where
traditional kinship groupings and individual economic
enterprise tended not to go well together, and his reference
to development schemes in that context.*?

The Crown submitted that any financial assessment of
development schemes must take into account a number of
factors, including the objectives of the scheme, debt load-
ing, profitability, and the wider economic context dur-
ing the life of the scheme. Assessments of profitability do
not just rely on trading results, but also on land status,
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environmental quality, and the suitability of the land. Any
consideration of debt levels must also take into account the
scale of development attempted and remedial measures
such as debt write-offs.***

It was submitted that some restrictions on the rights of
owners in the schemes were a necessary corollary to the
significant finance the Crown was advancing, and the
importance of owners, as a group, retaining responsibil-
ity for development debt. The Crown was investing on a
scale not available from other sources; any other forms of
debt financing for rural development would have come
with broadly comparable limitations. As it transpired, the
restrictions imposed carried very little risk to land owner-
ship and the Crown, as a lender, ‘exhibited a tolerance the
private sector may well have not*” It was submitted that
the restrictions were an acceptable compromise in the cir-
cumstances of the time. The Crown had a duty to balance
Maori and state development objectives. This included
some loss of control over lands in return for finance, but
this loss of control was not too dissimilar to what normally
occurred with mortgages.**

The Crown suggested that allegations that it had a cer-
tain mindset, in placing excessive and systematic limita-
tions on owners’ rights and taking a claimed easier route
of suspending owners’ interests rather than working more
closely with them to obtain more meaningful consent, are
to view the matter from today’s perspective. The schemes
can be characterised as an exercise in partnership between
Maori landowners and the Crown, in order to develop
Maori land, but they had to be undertaken with a certain
detachment on the part of the Crown. There is no evidence
that some of the more restrictive controls, such as provi-
sions to treat owners as trespassers, were ever implemented
in practice.

The Crown acknowledged that a key claimant allegation
concerns the issue of partnership and consultation over the
establishment and operation of the schemes. The Crown
submitted that there is evidence of significant consulta-
tion and agreement in starting up schemes.*” There is no
evidence that Maori owners were coerced into schemes.***

FARMING OPPORTUNITIES

The Crown responded to owners” concerns by establishing
various owner committees, regularising annual meetings
of owners, and improving communication channels with
the bureaucracy administering the schemes.*” The con-
solidation schemes were a positive effort to reform title
and facilitate development, but they were eventually found
to have only limited usefulness as they were complicated,
time consuming, and ultimately undone by successions.
However, the Crown did not allow title issues or propos-
als for consolidation to impede its partnerships with Maori
communities over implementing land development.*° The
Crown submitted that ‘strangers as occupiers’ were not an
extensive problem in land development schemes in this
inquiry region (and, therefore, were not capable of generic
consideration).*'

The Crown agreed that it had different motives ‘in part’
from Maori regarding the land development schemes,
but submitted that there was, nonetheless, a significant
degree of alignment between the Crown and Maori over
goals for the schemes. Their goals were neither inconsist-
ent nor mutually unachievable, even where they differed
in emphasis. Even though these goals had to be modified
over time, and as a result of outside circumstances such as
urbanisation, they remained basically intact.**

The Crown submitted that the goal of developing fam-
ily farms through the schemes was consistent with other
general land policies of the time, and that it was a vision
shared by many Maori who participated. It was a goal that
accommodated Maori preferences concerning land. Maori
did generally accept that there was a possibility of layering
interests in Maori land, using demarcated units for which
an immediate family group had responsibility. For example,
the Crown cited the evidence of Dr Gould, who described
Ngata’s vision of a wider family group having ownership
of a family farm, on which one or a few of the group did
the actual farming.*” Small family farms also fitted with
the economic model of dairying, which was predomi-
nant at the time, required less land and capital to develop,
and provided a more balanced income stream than sheep
farming.®* After 1957, there was an assessment of changed
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economic circumstances that had made small dairy farms
uneconomic. One result of this assessment was widespread
rationalisation of units towards a corporate model of farm-
ing tribal land.*”

The Crown submitted that, in order to transform the
development schemes into Maori businesses, it was nec-
essary to retain earnings and plough them back into the
enterprise. This is a characteristic of all businesses in
growth mode and is characteristic of many trusts and
incorporations today. It also means that debts must be
regarded in the context of the long-term build up of assets
of an enterprise. It was not always possible to accurately
predict the length of time and resources that would be
required to develop farms. It depended on factors such as
site, environment, soil deficiencies, and broader economic
forces that could not always be controlled or easily fore-
seen by the Crown.*

Nevertheless, the Crown was willing to write off debts
from overcapitalisation and readily wrote off development
costs before 1949 and after 1971, although not so much in
the interim period.*” The Government’s policy on return-
ing land from the schemes did change over time, but in
general the Crown was willing to write oft debts to make
schemes sound, did not pursue all debts and charges that
it might have, and handed schemes back as financially
sound operations.”® Maori suffered no prejudice from the
schemes. Most land was returned to its Maori owners, in
many cases asset values had increased enormously, and the
lands were returned under incorporation management in
line with policies of favouring collective ownership and
management of these assets.*”

The Tribunal’s analysis

We agree with the parties that it is not possible for us to
consider individual Maori land development schemes in
detail in this stage one inquiry. There were well over 50
individual development schemes and they varied enor-
mously in circumstances, economic viability, management
policies, and the length of time they were in operation.
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Some of the first development schemes in the country to
be implemented began in this region, along with some of
the last to be disestablished and the land returned. The
schemes also had a wide range of outcomes. Some lands
were returned as economically viable farms within a rela-
tively short time period, and sometimes with additional
land included, while in other schemes owners lost contact
with their land for generations and appeared to receive
very little economic benefit. Some lost interests in their
land altogether.

We accept, however, that the land development schemes
were a major Crown initiative and that they had consider-
able influence over the ability of Maori landowners in this
region to participate in farm development opportunities
through a large part of the twentieth century. Therefore,
while we cannot consider schemes individually, we do
need to consider a framework for assessing Crown poli-
cies regarding the schemes. We have received sufficient
evidence to be able to make some general observations on
these Crown policies, in the context of the Crown’s obli-
gations to protect the Treaty rights of those whose land
was included within the schemes. Our observations are
intended to provide a guide to parties in negotiations over
particular schemes.

In considering the Maori land development schemes, we
need to begin with the Treaty development rights that we
have previously identified. As we have found, the Crown
has an obligation to actively protect Maori in utilising
their properties for development opportunities, including
farming. This Treaty development right includes not only
a right to be able to utilise land in development opportuni-
ties, but also a right to retain reasonable control over how
the land is utilised and for what objectives. Although, for
development purposes, it may be necessary at times to
agree to suspend some rights of property ownership for a
period, or to use those rights as security, Treaty develop-
ment rights require this to be done only in so far as it is
reasonably necessary. Owners and their communities are
still entitled to participate in strategic decision-making
over the direction and objectives of this development to
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the greatest extent possible. The Treaty right of develop-
ment requires, in other words, not only that Maori proper-
ties are able to be utilised ‘equal in the field” with those of
other sectors of the community, but that Maori themselves
can participate as actively as possible in such opportuni-
ties in order to develop themselves and their communities
according to their preferences and needs.

We agree that in assessing, in practical terms, whether
the Crown took reasonable steps to protect this Treaty right
of development with regard to the Maori land development
schemes, we need to consider the wider context of the
circumstances of the time - the economic context, the state
of scientific knowledge, and the widespread optimism that
scientific advances would make even more marginal lands
productive. We agree that there was a long-standing and
influential belief that individual family farms should be
encouraged in all districts of New Zealand, for economic as
well as for social and political reasons. Against this, we need
to take account of the practical knowledge and experience,
already gained in this inquiry region, which suggested that
farms would need to remain large for some time to come in
order to be economically viable. We also agree that many
of the wider economic pressures of the time were beyond
the Crown’s control, including urbanisation and declining
rural employment. However, we note that it was still
widely accepted that the Crown should play an active role
in encouraging the growth of viable rural communities,
and that significant Crown funds were directed towards
this end, including the Crown lands development schemes
and continued targeted encouragement of certain groups
to take up farming, such as returned soldiers.

We agree that, in contributing significant funding to
the Maori land development schemes, in sidestepping title
problems, and in providing significant expertise and advice,
the Crown was entitled to a reasonable measure of control
over the operation of the schemes, especially in the area
of technical farm development and where farms generated
sufficient income for development debt repayment. We
note that this was agreed by all parties before us.

FARMING OPPORTUNITIES

On the evidence available to us in this stage one inquiry,
we acknowledge that the Maori land development schemes
were a major Crown initiative to enable Maori of this region,
at last, to be able to use their retained lands to participate
in farm opportunities. Even though the early growth phase
of farming had passed, farming was still regarded as a
significant growth opportunity both nationally and in this
region, the more so if, as was anticipated, marginal land
could be intensively developed and then taken over to be
run as farms. Even though there was a decline in farm
produce prices during the 1920s, it was still clear that, in
the long term, modern farming would remain a major
economic enterprise in New Zealand, not just as the major
source of potential opportunity for landowners but also for
national economic growth. Farming based on individual
family farms had been the most successful of the types of
modern farming developed in the early twentieth century,
and it was widely anticipated that this would continue to
be the case. National statistics confirm this optimism: in
spite of fluctuations in markets and prices in the period
from 1920 to 1950, for example, more than 9o per cent of
New Zealand’s exports continued to be wool, meat, and
dairy products, and more than 60 per cent of these exports
continued to be absorbed by British markets.**’

In the 1920s, as it became apparent that the availability
of unimproved lands for farm development was declining,
attention turned to the more marginal remaining Crown
lands, such as the Northland gum country and the pum-
ice lands of the Central North Island. Maori land was also
regarded as being generally under-utilised for farming. An
economic downturn restricted employment opportuni-
ties, but also made continued farm and rural development
seem more desirable for political and social reasons, as a
means of diverting young men away from congregating in
urban areas and possibly contributing to unrest. The inclu-
sion of Maori land, from the late 1920s, in programmes of
state development assistance was a major policy change.
The Maori land development scheme initiative did, at last,
provide a significant practical response to the major barri-
ers preventing Maori from exercising their Treaty rights to
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develop their retained lands. The Crown deserves consid-
erable credit for this.

The land development schemes had significant impacts
for Maori landowners. Some schemes achieved significant
economic benefits for their owners, confirming the view
that, in some parts of this region, the lack of sufficient
investment and expertise had been major barriers to cre-
ating viable farms in the past. Some development scheme
lands were returned as viable economic enterprises and, in
the Rotorua district, some communities even managed to
add to their landholdings through the schemes, recovering
land that had been lost through earlier sales and long-term
leases. We received evidence of this for the Tikitere, Rotoiti,
and Horohoro schemes, for example.*”" In the period up
until the Second World War, the schemes brought imme-
diate economic benefits for many impoverished commu-
nities. Work on the schemes alleviated the harshest impacts
of unemployment during the 1930s depression. The early
schemes also brought wider cultural benefits; they pro-
vided a focal point for cultural and community regenera-
tion, and assisted with improvements in overall health and
housing at a time of critical community need.

Not all schemes were so successful. In some, the eco-
nomic results were variable and even resulted in the loss of
some Maori land. Some owners were excluded from farm-
ing opportunities in the schemes, and others were parted
from their land for lengthy periods for little real economic
benefit. We note the Waihi Pukawa scheme, for example,
which was first gazetted in January 1939 and where the
land was not returned to its owners until 1982.**

We do not have sufficient evidence to assess the eco-
nomic performance of every scheme in our inquiry region.
We accept that it is not realistic to expect every single
scheme to have been economically successful. Nor is it
realistic to expect that there should have been no mistakes
or mismanagement in the operation of any of the schemes,
regardless of how carefully they were established or oper-
ated. We have found that the Crown’s Treaty obligation of
active protection does not extend to ensuring economic
success in every venture. What it requires, rather, is active
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protection of opportunities to participate in economic
ventures, and reasonable steps, in the circumstances of the
time, to achieve this.

We agree that any assessment of the success of the
schemes needs to take account of more than just financial
profits or losses. At the very least, the schemes are likely
to have contributed to Maori ultimately retaining a signifi-
cant proportion of their land in this region. The schemes
helped to change the mindset that Maori land could only
be developed if it was taken out of Maori ownership and
that Maori could never be capable farmers. In this way,
they helped to protect Maori from the strong pressures to
alienate land still considered not to be ‘properly utilised’ A
large proportion of the land that was eventually returned
was available to owners for continued farming or for other
development opportunities. We also accept that, as with
any development venture, there were wider economic and
social factors influencing the outcome of the schemes that
it was not always possible for the Crown (or owners, for
that matter) to foresee or control. What was required of
the Crown were reasonable steps, in the circumstances, to
establish processes and policies that encouraged develop-
ment while protecting the development rights of owners
and their communities.

We note, in relation to considering the wider context in
which the schemes were operated, that it is unfortunate
that we were presented with so little evidence about the way
that development schemes were operated on Crown land
in this region. Although there were significant differences
in approach between the two systems that need to be taken
into account in any comparison, many of the major issues
they faced were similar. These included title issues, what was
thought to be reasonable and feasible in the way of super-
vision, balancing the rights of tenants against repayments
to the State, time periods for land development, and tenant
participation in decision-making. More information about
the Crown land development schemes might have given us
a useful broader context for assessing what was reasonable
and equitable in the circumstances of the time. Ngata, for
example, was severely criticised for failing to follow public

Downloaded from www.waitangitribunal.govt.nz



Downloaded from www.waitangitribunal.govt.nz

service rules with the Maori land development schemes.
Yet we note, with interest, that the official histories of the
Crown land schemes recognise a general belief that sen-
ior officials had to have considerable drive and impatience
with red tape and bureaucracy if they were to succeed in
establishing such schemes on marginal Crown land.**

Having considered the general thrust of the claims
before us, and submissions and evidence available to us on
the land development schemes in this region, we are in a
position to assess the extent to which the Crown took rea-
sonable steps to protect the Treaty development rights of
Maori landowners and their wider communities to partici-
pate meaningfully in the schemes, and have them operated
for their benefit and according to their preferences. This
includes a consideration of whether the Crown used the
considerable powers it required to sidestep title difficulties
and develop the land to, as the claimants alleged, further
its own objectives of the perceived national good and the
assimilation and individualisation of Maori owners and
communities at the expense of its obligation to protect
their Treaty development rights. This, once again, goes to
the heart of the major theme of autonomy underlying our
report.

The establishment of the Maori land development schemes
The wider context of the Maori land development schemes
is important for an understanding of what motivated their
establishment and what it was reasonable to expect of the
Crown in the circumstances of the time. The schemes
were established in the context of new policy initiatives in
the late 1920s, whereby the State agreed to become more
actively involved in developing marginal Crown land to a
stage where it was in a condition to be farmed. This even
included land where difficulties such as cobalt deficiency
still had not been resolved. It was recognised that it was
beyond the capacity of small landowners working individ-
ual blocks to develop such marginal lands themselves, even
if they had access to existing forms of development finance.
The scale of development required was too large and the
initial investment too high for farmers to contemplate on

FARMING OPPORTUNITIES

their own. This was confirmed by the difficult experience
of many returned servicemen, who were placed on mar-
ginal land following the First World War and soon found
the costs of developing it were beyond them. After some
experimentation, it was hoped that, with economies of
scale, the application of new and experimental techniques,
and intensive initial stocking to prevent problems of rever-
sion, initial development work could enable marginal land
to be grassed, cleared, and stocked, and in the process
brought to a condition where smaller farms could be cut
out and remain viable.

The Crown had already begun to experiment with devel-
oping some of its poorest pumice lands for farming by the
1920s. It used prison labour on Crown land in the Taupo
district, in anticipation of bringing the land to a position
where it could eventually be subdivided into operational
family farms.*** When such experiments appeared hope-
ful, the Government began to move to a new policy of ini-
tial state development of marginal Crown land, before it
was cut up and offered for farm settlement. The new pol-
icy was agreed by 1929, hastened by the need to find rural
employment at a time of deepening economic recession.
There was a consensus that the State would undertake the
necessary initial development work to bring the land to a
farmable state, and that a reasonable amount of the devel-
opment costs could be charged against the farms once they
were producing an income, although it was expected that
some write-offs of development costs would be required.
As Dr Gould explained to us, development of marginal
land assumed some degree of overcapitalisation by the
State, and it was accepted that in some cases development
costs might far exceed the valuation of the property once
the land was developed.*” However, this was accepted as
being in the overall national interest, as more land would
be brought into production and the country would reap
the social benefits anticipated from enabling further rural
farm settlement.

The Land Laws Amendment Act 1929 provided the
Crown with the necessary authority to develop Crown
land through a Lands Development Board. The board
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Breaking in pumice land. Photograph by H Drake, circa 1940.

had powers to purchase land, develop marginal Crown
land, settle the land once it had been developed, and make
advances on the land to tenants. The first of the Crown
schemes began on the Ngakuru block near Rotorua,
initially under the Department of Agriculture and then
under the Department of Lands and Survey, which became
the main Crown agency operating these land development
schemes.

Ngata, with his long experience of trying to find ways
to enable Maori to farm their land, was quick to see that
this new approach of intensive application of expertise,
financial investment, and intensive development of large
blocks of land was precisely what was required to bring
large areas of Maori land into farm production, even for
areas known to be as marginal as this Crown land. The new
development initiative therefore opened a potentially new
opportunity for some kind of development assistance for
Maori struggling to farm their land. He proposed a broadly
similar approach, whereby the State would take control of
the land for an initial period, thus overcoming immediate
title difficulties, develop it for farming, and then return it
in a condition where development debts could be repaid
and it could continue to be farmed. The landowners would
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be able to repay development debts as
the farms began to produce an income.

Ngata apparently able to
persuade the Government to at least
try his proposal by appealing to its
desire to solve the seemingly intractable
problems of under-utilised Maori
land. He believed that the scheme
might largely recover its costs and
that development
would provide a reasonably immediate
solution to the growing problem of
Maori impoverishment and declining
work opportunities in rural areas. The
Native Land Amendment and Native
Land Claims Adjustment Act 1929 provided the Native
Minister with significant powers to sidestep title difficulties
for Maori land placed in a development scheme. The Act
also allowed the Minister to protect land for farming (thus
preventing its alienation, among other things) once it
had been notified as included in a scheme. The Minister
also gained significant powers to begin implementing the
development of land placed in schemes. Development
could proceed in two main ways. Individual ‘units, or
occupiers of land set aside for farming, could be provided
with the necessary development funds to work under
supervision to develop and farm the lands. Alternatively,
for large areas of land not currently occupied or farmable,
the Native Department could implement work schemes for
owners, employing them to clear the land and develop it
to a state where it could be worked as a farm. It has been
estimated that, during the 1930s depression, up to a quarter
of the total Maori population benefited to some degree
from this kind of farm employment.**

The Maori land development schemes were established
at a time when it was recognised that an economic crisis
had developed among many rural Maori communities,
even those in this region who had retained relatively
significant areas of land. Unable to effectively farm their

was

intensive work
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lands, by the 1920s many of these communities were
reliant on semi-subsistence lifestyles, traditional hunting
and fishing, and rapidly declining seasonal and rural
employment by those farmers who had been able to begin
developing land. Many Maori communities were heavily
reliant on extractive industries such as flax and timber
milling, which were in decline as land was progressively
cleared for farming. As the economic outlook began to
worsen, many communities were already in a vulnerable
position and this was recognised by officials. We note the
evidence of Dr Hearn, for example, of an official report
of the 1930s which noted the importance of Maori land
development for the Taupo area, ‘to save local Natives
from destitution’*” Dr Hearn also reports evidence that
Government and local authority public works schemes,
including afforestation contracts on the Kaingaroa plains,
which were important sources of employment for Maori
communities of our inquiry region, declined sharply
during the 1930s.***

This slump in rural work opportunities in the region
contributed to the already evident decline in rural
seasonal employment as the pioneering period of early
farm development came to a close. The Government was
seriously concerned that the economic recession would
only increase evident Maori poverty. Furthermore, the
possibility that large numbers of unemployed Maori would
be forced to move to urban areas was a significant concern
both for the Government and for Maori leaders. This was
especially the case because the Maori population had
begun to increase after the 1896 census, and had doubled
in the 40 years to 1936.*” The Maori land development
schemes were therefore seen not just as a way to advance
long-term rural opportunities but as an immediate
response to an emergency situation facing many Maori
communities in this region. We also note that it was easier
for the Government to agree to extend its development
schemes to Maori land at a time when worsening economic
conditions meant that Pakeha pressure to target marginal
Maori land for settlement had eased.”®

FARMING OPPORTUNITIES

Owner consultation and participation in the land
development schemes

As we have noted, from 1929 the Government agreed to
extend broadly similar state development assistance to
Maori land as was being applied to marginal Crown land.
As with the Crown development schemes, the original
intention of the Maori land development schemes was
to gazette areas of land that it had been agreed could be
developed, undertake the development process, and then
(in the case of the Maori land schemes) return the land
to owners as operating farms. This involved the State tak-
ing significant control of the land during the development
period, thus sidestepping title difficulties and the problem
of numerous scattered interests, and grouping lands into
areas capable of development. The intensive development
phase, now undertaken on large blocks of land, enabled
significant economies of scale to be applied in clearing and
stocking. It also enabled Ngata to negotiate rapid payment
of existing burdens on the titles (such as fees and charges
of various kinds) as lump sums against whole blocks.

As well as overcoming immediate title barriers, the
schemes provided a dedicated source of funding for Maori
land development, and this was soon supplemented with
unemployment subsidy funds. In the development stage,
the State was also able to apply its resources of expertise,
scientific knowledge, and land development experience to
supervise and plan development, while owners and their
communities gained work on the schemes. This overcame
barriers to development that owners had faced through
a lack of skills, training, and experience. It was intended
that owners would gain farm skills, under supervision, en-
abling farming to continue once land was returned. It was
intended that land could be developed through either col-
lective effort or as individual farms, regardless of under-
lying ownership, with the land then returned either as
subdivided farms or as developed lands for owners to fur-
ther manage as they wished. Under Ngata’s proposal, the
State’s financial investment in developing the farms was
intended to be treated as a form of mortgage, to be repaid
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once the land was producing an income. Necessary secu-
rity for lending against the land was achieved by taking
control of sufficient land within the schemes to ensure that
the Government investment could be repaid. This often
meant bringing more land into the schemes than it was
intended to farm, in order to provide necessary security.
Ngata clearly believed that he needed to make as much
provision for repayment of the Government’s financial
investment as possible. However, it is important to note
that some overcapitalisation of marginal land develop-
ment was considered acceptable at the time, in situations
where land might otherwise be under-utilised for farming.
Overall, the extension of farming was considered to be in
the national interest.*’

The evidence presented to us indicates that many of the
early development schemes established in the 1930s were
implemented in considerable haste and with some lack of
clarity as to owners’ rights and long-term legal provisions.
This was not only because of the emergency economic sit-
uation facing Maori communities, but also because Ngata
wanted to ensure that significant financial and develop-
ment commitments were made as rapidly as possible,
in the hope that the Government would be reluctant to
entirely abolish the programme once the initial economic
emergency was over. According to Dr Hearn, Ngata was
conscious that Government support for his Maori land
development programme was ‘at best conditional and at
worst tenuous’®’

The first of the Maori development schemes was estab-
lished with the agreement of owners in the Horohoro area
of the Rotorua district. The development work was experi-
mental and, as no unemployment funds were yet avail-
able, all labour costs were charged to the land. Officials
regarded some financial write-offs on this kind of devel-
opment as inevitable, but still regarded the development
schemes as a success when large areas of land within them
were brought into farm production. This perspective was
apparently generally accepted at the time, and develop-
ments at Horohoro led to agreement to extend Maori
development schemes to land throughout the Rotorua and
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Taupo-Kaingaroa districts. This extension also enabled the
Native Department to rearrange some of its early Rotorua
schemes, to take account of the additional land and
resources they contained and use them more effectively for
development purposes. Some new schemes added at this
stage were never meant to be economically viable on their
own, but were added for the purpose of providing healthy
land for general stock recovery, for example, or timber for
fence posts. Arrangements were also made, where suitable,
to exchange land with Crown land, or to add additional
land where this made blocks more viable.

The evidence indicates that, from the time the schemes
were first established, the general principle was that owners
and tribal leaders should be consulted over the inclusion
of their lands in the schemes, and their consent acquired.
Although they were not legally recognised as having
authority over land, the evidence indicates that, in practi-
cal terms, tribal leaders were recognised as having to be
included in the process alongside owners. It is evident that
the schemes were intended not only to utilise land but also
to help improve the circumstances of landowners and their
wider communities. This was especially true of the earli-
est schemes, where it was recognised that farm develop-
ment was likely to prove useful for a range of community
needs and objectives, in addition to generating long-term
benefits for whomever from among the owners eventually
continued farming.

We heard claims that in some cases consent was not ade-
quately gained. Maori land board and Native Trustee farm
schemes, for example, were included without the consent
of owners. Sometimes, officials failed to do any more than
hold meetings sufficient to ensure that they had enough
land to guarantee security on the proposed Crown invest-
ment, rather than to ensure full owner and community
understanding and agreement to the major implications of
placing land in the schemes. This lack of clarity over ade-
quate consent is most applicable to the pre-1949 schemes.
In the post-war period, the evidence indicates that officials
were much more careful to fully explain schemes and gain
informed consent.
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It needs to be recognised that the Maori land develop-
ment schemes were the major way that the Government
chose to assist with the development of Maori land for
farming. In practice, owners had very little choice but to
agree to the schemes if they wanted to take part in farm
opportunities. In principle, however, adequate consent
by owners and communities to have land included in
schemes was an important part of protecting development
rights with regard to the schemes, and a Crown failure to
take reasonable steps to obtain this was a breach of Treaty
rights.

It is also evident that, from the beginning of the
schemes, it was accepted that land development for farm-
ing would provide benefits not just for individual owners
but also for their wider communities. The expected com-
munity benefit — and development rights for communities
as well as individuals — were therefore important elements
of the schemes from the beginning. As noted, the initial
development period for the schemes was regarded as an
important source of rural employment for many owners
and their communities. There is also evidence that Ngata
and the leaders he met with clearly intended the schemes
to address wider cultural as well as economic objectives.
Ngata regarded the schemes as part of a much broader
regeneration and development of Maori communities. The
land development schemes were part of a wider programme
he established at much the same time, which included
encouraging research on Maori traditions, establishing
the Maori Purposes Fund in 1924, and helping to establish
the School of Maori Arts and Crafts at Whakarewarewa
in 1927. From the 1920s to the 1950s, Ngata also encour-
aged the building and rebuilding of many meeting houses,
as part of the wider initiative to also encourage cultural
and community regeneration. The development schemes
were considered, from their inception, as part of this wider
package for Maori community development in rural areas.
Modernisation and farm business activity were to under-
pin tribal communities and their valued cultural traditions
and customs.*’

FARMING OPPORTUNITIES

There was considerable debate over exactly how mod-
ernisation and the maintenance of tribal and cultural
elements might be blended through the development
schemes. In particular, there was debate over how the crea-
tion of family farms might be legally balanced against the
interests of the wider community of owners. However, this
issue does not appear to have been regarded as a major
problem by tribal leaders. They appear to have recognised
the potential value of family farms, as long as they were
economically viable, in helping to maintain rural tribal
communities and their access to tribal lands. They saw no
reason why this kind of farming could not operate under
tribal leadership.

Ngata was successful in embedding the Maori land
development schemes into long-term Government poli-
cies. This was a notable policy development, and credit
is due both to Ngata and to subsequent Governments for
accepting a state responsibility to provide Maori landown-
ers with necessary assistance to be able to utilise their lands
for farm opportunities. However, the emergency situation
of the time, the haste in implementing the schemes, and
their experimental nature all contributed to a lack of clar-
ity about the financial and legal understandings attached
to many early schemes. The lack of clarity was especially
marked when it came to assessing the balance between
reasonable overcapitalisation and charges against the land.
This vagueness, while perhaps understandable in the emer-
gency circumstances of the time, had to be resolved in later
years for owners and their communities.

There was no necessarily right answer to many of the
issues that had become apparent by the 1930s concerning
the rights and interests of owners. The evidence available
to us suggests that different choices were possible and may
well have suited different schemes. What was required was
for the Crown to take reasonable steps to consult mean-
ingfully with owners and their communities, and establish
adequate mechanisms and processes for continuing effec-
tive consultation over decision-making and the strategic
direction of the schemes. This process of consultation and
resulting strategies for the schemes needed to take account
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of the Crown’s requirements of reasonable security and the
repayment of its investment, and the owners’ right to par-
ticipate in important decision-making to ensure that the
schemes met their community needs and objectives.

We were presented with evidence that the Crown began
reviewing and seeking to clarify issues affecting the Maori
land development schemes from the mid-1930s. Historians
have noted that official inquiries during the 1930s, first
under the National Expenditure Commission and later in
a commission of inquiry, resulted in some criticisms of the
schemes. As a result, a number of significant changes were
made to the oversight and running of the schemes, along
with some clarification of the powers of the State with
regard to land in the schemes. These changes included
a move, in 1932, from direct ministerial control of the
schemes to more constraints on the Minister via a Native
Land Settlement Board. This board was replaced by a more
powerful Board of Native Affairs in 1935. Provision was
also made for district Maori land committees, which could
have been used to provide some Maori representation.
However, we received evidence that these district com-
mittees were not established until 1949, and no Maori was
appointed to the Board of Native Affairs until 1947.**

Further changes were provided for under the Native
Land Amendment Act 1936, which extended board con-
trol over land included in the schemes and further limited
the powers of owners. There was a significantly greater
emphasis on recovering the cost of the State’s develop-
ment investment. The board gained powers to determine
who farm occupiers would be and whether or not they
were owners, and control over the terms and conditions
and forms of tenure granted to occupiers and outsiders.
The Act also gave the board powers to create more defined
areas of occupation and to allocate farming and develop-
ment costs to unit lands.*” All existing schemes, regardless
of any agreements that might have been made when land
was included in a scheme, were brought under the 1936
legislation.

The Act confirmed the Governments commitment to
assisting with the development of Maori land for farming
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rather than targeting Maori land for purchase. There was,
in fact, a rapid decline in the rate of Government purchas-
ing of Maori land. The amount of Maori land included
in the schemes doubled between 1935 and 1938.%° At the
same time, according to evidence presented to us, officials
believed the 1936 Act was an extraordinary measure of a
more or less ‘emergency’ nature, in terms of its infringe-
ment of ownership rights, and was intended to provide the
board with a significant mandate to develop and improve
the land and place it under capable management.*” In the
process, the earlier provision for owner committees was
abandoned, and the Act failed to include Maori represen-
tation on the new board. According to evidence provided
to us, no legal provision was made for Maori representa-
tives until 1949, when district Maori land committees with
at least one Maori representative were established, and first
met from 1950.%°

We are persuaded that it was reasonable for the
Government to have conducted reviews in the 1930s to
clarify issues arising with the schemes, and for it to ensure
that necessary powers were available to enable agreed
development to take place. However, it speaks volumes for
the barriers Maori faced in using their lands for farming,
especially in overcoming title problems, that the Crown
needed to use what were acknowledged as extraordinary
legislative measures to enable land development to be
rapidly and effectively implemented. In the emergency
economic situation of the 1930s, it was reasonable for the
Government to concentrate on measures intended to bring
about rapid economic benefit. It also seems reasonable, in
principle, that, in contributing significantly to a farm devel-
opment venture, the Crown should have required repay-
ment of development costs from farm profits once lands
were developed, equivalent to what was generally con-
sidered acceptable at the time. Even so, the Government
continued to recognise that the schemes had wider com-
munity development objectives than simply ensuring that
land was utilised by and for the benefit of individual own-
ers. Dr Hearn has presented us with evidence, for example,
of Prime Minister Michael Savage commenting, in 1936,

Downloaded from www.waitangitribunal.govt.nz



Downloaded from www.waitangitribunal.govt.nz

that the principal intention of the schemes was to train
Maori to become industrious farmers, thus reviving their
attachment to the soil and creating a form of life that, while
retaining the best of Maori culture, would also provide for
profitable settlement on their land.*’

Given that the Government was taking extraordinary
measures in order to implement development, and that it
was understood this would have a major impact on owners
and their communities, the Crown was obligated to ensure
that owners and communities had adequate mechanisms
for continuing consultation and input into decision-mak-
ing. Gaining consent to have land included in the schemes
did not end the Crown’s obligations to consult owners
while their lands were being developed. Even at a best esti-
mate, it was assumed originally that some land might need
to remain in the schemes for as long as 20 years. In some
cases, land was in fact retained for far longer. This prospect
required clear mechanisms for ensuring that both owner
and Crown interests were recognised and provided for
during the development and debt repayment process. The
Crowns failure to continue legislative provisions for owner
committees or some equivalent representation, at a time
of taking extraordinary powers, was a breach of Treaty
rights. While, on the one hand, it was an unnecessary and
excessive infringement of rangatiratanga over land, it was
also an infringement of the right of Maori communities to
direct their own development according to their social and
economic preferences.

It was also claimed before us that the earlier close rela-
tionship between the Native Minister and owners was
damaged by the establishment of the board. We accept this,
but note that in our view an independent board, as long
as it had adequate Maori representation and mechanisms
for continuing consultation, could have been a reasonable
alternative that would have protected owners’ Treaty rights.
Ngata did not continue as Native Minister throughout the
schemes and, in any case, as the schemes multiplied close
contact with the Minister would have become increas-
ingly difficult. A board provided for access to expertise
and was, in theory, a reasonable means of administering

FARMING OPPORTUNITIES

schemes given the levels of financial and technical invest-
ment involved. However, it was fundamental in Treaty
terms that the Crown ensured that such a board, in operat-
ing the schemes, infringed owners’ rights as minimally as
possible and for as short a time as possible, and that any
emergency powers were tempered with corresponding
protections, including adequate consultation with owners.
No other approach would have been expected or tolerated
by non-Maori landowners. We do not find that establish-
ing a board was necessarily in breach of the Crown’s Treaty
obligations. However, in so far as the Crown failed to
ensure that the board was subject to adequate monitoring
and review in the interests of owners while exercising its
powers, and in failing to provide for legal protections for
owners such as clear processes for how land would even-
tually be returned, the legislative provisions established by
the Crown in the 1930s failed to adequately protect Maori
Treaty and development rights.

We do not accept that providing for meaningful Maori
landowner participation and consent during the operation
of the schemes, especially when such significant powers
over the lands were placed in the hands of the Government
and officials, only has meaning when viewed from today’s
perspective. We have noted that some mechanism for
Maori participation through committees was considered
necessary and provided by Ngata from the outset of the
schemes. The Government of the time was also informed
of Maori requests for this. We note, for example, that the
Maori Labour Conference in 1936 called for more control
by owners of matters affecting their land, and for increased
participation in the central and district administrative
agencies controlling the schemes.* Ngata himself warned
that the legislative changes appeared to place too much
power with Pakeha supervisors and boards, and gave too
much Government protection to occupier interests over
the interests of owners. This threatened owners with what
could well be effective dispossession of their land in favour
of occupiers.*”

We have before us evidence of continued owner com-
plaints within the context of individual schemes, such as
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the Horohoro scheme. Owners raised concerns that exces-
sive bureaucracy was limiting their participation, that
there was a lack of adequate mechanisms for their input
into resolving issues such as the role of outsiders, that
charges were being loaded on their land without adequate
consultation, and that there was insufficient consultation
with them about the direction and overall decision-mak-
ing for individual schemes, including their wish to use
schemes to further tribal objectives.*” The evidence from
the earliest period of implementation of the schemes indi-
cates that the possibility of providing better protection for
owners’ rights, especially though consultation and partici-
pation mechanisms, was a reasonable policy option for the
Government. Any failure to provide such protections was
likely to seriously impact on owners’ Treaty rights, includ-
ing their development rights.

Land development work on Maori and Crown schemes
declined considerably during the Second World War as
a result of labour and materials shortages. Towards the
end of the war, the Crown began considering a renewed
commitment to the schemes, including extending them
to bring additional marginal lands into production and
provide farms for a new wave of returned servicemen. In
the post-war period, the Crown had considerably greater
knowledge and technology at its disposal to develop mar-
ginal lands. Technical developments included topdress-
ing, better understanding of remedying soil deficiencies,
and significantly greater access to heavy machinery. There
were also changing demographic and economic factors
to take into account. It was becoming clear, for example,
that rapid increases in the Maori population were going
to make efforts at title consolidation even more unwork-
able. It was also evident that, even if small family farms
could be created from land in the schemes, they could now
never hope to support even a majority of the rural Maori
population. The situation would become even more diffi-
cult as land passed through the initial development stage,
as fewer farm workers would be required once farms
became established. The emergency economic situation of
the 1930s depression was well past, and commodity prices
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were increasing rapidly. As a result, it was becoming more
necessary to seriously consider issues of owners’ rights,
how land might be returned, and how land development
schemes might contribute to overall development require-
ments for owners and their communities. Some of these
issues were already beginning to be raised in a policy con-
text by the late 1930s.

We note, for example, the advice of the eminent econo-
mist Horace Belshaw. As we have noted, Professor Belshaw
took a close interest in economic development issues, and
he later worked for the United Nations. He was an adviser
to the Labour Government on a number of economic
issues and took a close interest in Maori development and
the Maori land development schemes, writing a number of
articles on Maori development in the 1930s and early 1940s.
By the 1930s, Professor Belshaw regarded the schemes
as a generally positive initiative by the Government to
assist with Maori land development needs. However,
even then, he warned that demographic data required the
Government to consider seriously the policy implications
of Maori development based on farming their retained
lands. He warned that the Maori population had begun to
grow at a faster rate than that of Pakeha, and that this had
important implications. Even if it was possible to create
individual family farms from all Maori retained lands, it
would still be insufficient to support the entire needs of the
Maori population.

In terms of farming, Belshaw estimated that, if all
retained Maori land was of reasonable quality and could be
divided into family farms, it still would not be able to sup-
port more than a quarter of the expected Maori population
in the near future at a reasonable standard of living. The
other three-quarters would be forced to find other means
of support. They would mainly be young and therefore
more highly represented than Europeans as new entrants in
industry, and less well represented among those beyond the
age of active work. Traditional seasonal rural work, which
was in decline as farming emerged from its development
stage, would no longer provide a solution. Development
schemes would provide employment opportunities during
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the initial land development, but these, too, would decline
once farms became operational.*®

Professor Belshaw warned the Government that it
would not only need to provide Maori with better farmer
training - to remedy a ‘defect’ in current policy - but also
provide Maori with vocational and skills training to enable
them to take advantage of better employment opportu-
nities. Maori also required access to business and com-
mercial expertise and experience, in order to take part in
business activities with their properties. Professor Belshaw
noted that devices such as consolidation and incorpora-
tions were major responses to Maori land title problems.
Development schemes were intended as a way of ‘circum-
venting’ title problems, but such difficulties still needed to
be overcome.** He reiterated and expanded on his views
in a chapter published in The Maori People Today in 194o0.
He wrote that, with regard to Maori development, equal-
ity for Maori citizens was not the same as Europeanisation.
He warned that, if Maori were not assisted to become
economically independent, they risked becoming a sub-
merged class dependent on public funds. Failure to achieve
economic independence threatened Maori with complete
assimilation and the loss of the best of their culture. It
also threatened the ability of Maori to selectively adopt
what they regarded as the best of Western culture and its
accompanying economic and social opportunities, while
still retaining valued aspects of their own culture, social
organisation, and racial pride.*”

With regard to Maori land development, Professor
Belshaw questioned whether the development of commer-
cial farming on a European pattern was being ‘pushed a
little too far, when it might be more desirable and prac-
tical to have more of a balance between traditional forms
of lifestyle and commercial farming. He also proposed
that the schemes make more use of the traditional Maori
institutions of marae and kainga, and raised the possibil-
ity of encouraging villages around them that could provide
a home for some of the tribal population, who might no
longer possess enough land for farming, but who might
still be able to find support in rural areas. These people
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might be able to supply labour to schemes and farms, but
Professor Belshaw felt that there was also a need to encour-
age other economic activities, centred around marae but
adapted to new economic circumstances. Such encourage-
ment could include the provision of lending finance and
other forms of encouragement of cooperative ventures in
services allied to farming, which would enable commu-
nities and villages to be supported and maintained. This
would enable Maori to retain important aspects of their
culture, while adapting to and participating in new eco-
nomic circumstances.**

Professor Belshaw believed that these centres of rural
life could then act as economically self-supporting com-
munities, providing a focus for larger, dispersed popula-
tions to retain ties with their tribal areas and culture. The
maintenance of viable and vital home communities would
help to preserve the culture of the group as a whole, and
the economic strength of these communities would help to
maintain community loyalty and a sense of responsibility
for migrants. Professor Belshaw believed that this, in turn,
would help to enrich New Zealand’s national life.*”

In many respects, Professor Belshaw was clearly ahead
of his time, in the sense that his views did not gain wide-
spread acceptance. However, his advice and published
views indicate that it was not beyond the bounds of public
policy discussion at this time to consider a range of views
about what changing economic and demographic circum-
stances might mean for the operation and overall goals
of the Maori land development schemes. It was possible
to consider the schemes in light of overall development
objectives for Maori communities, and to debate whether
it was feasible to assume that a focus on farm development
alone would be sufficient to meet Maori development
requirements. A range of options was possible, when look-
ing at how to encourage economic development for Maori
communities on their retained lands while still meeting
national development objectives.

We agree that, by the later 1940s, a review of the Maori
land development schemes in light of changed circum-
stances was both reasonable and necessary. This, however,
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required a review not only of how the schemes might con-
tinue to protect the Crown’s development investment and
meet national objectives for encouraging farming, but also
of how the schemes might best contribute to the devel-
opment needs of Maori owners and their communities.
Maori had to be consulted in such a review, and they had
to participate in overall decision-making on the direction
of the schemes and how they might fit within wider eco-
nomic strategies for rural Maori communities. It was now
becoming clear that family farms could not address all the
development needs of Maori.

The evidence presented to us indicates that, instead,
Government policy tended to increasingly confirm the
powers of the board and Government priorities for land
in the schemes. Until the schemes were reformed in the
1970s, there were continued failures to adequately pro-
vide for consultation with and participation by owners.
The board was required to give priority to the repayment
of debts, ensuring that land was properly utilised, and
pursuing the creation of individually-owned farms. These
policies were implemented in the context of a wider pol-
icy of assimilation and were seen as discouraging Maori
‘communalism’ and alleviating the ‘undue economic bur-
dens’ of tribal custom.*” The Minister of Native Affairs,
Rex Mason, described the objectives of the Maori land
development schemes in 1944 as being to improve Maori
living standards, absorb ‘the largest possible proportion
of the Maori population as possible into the economic
structure, ‘bring idle lands into production, combat or
eradicate noxious weeds, and assist with ‘the payment of
county rates’**

A new wave of Maori land development schemes was
implemented after 1949, nationally and in this inquiry
region, under these policy objectives. The new schemes no
longer included any requirement to consider wider com-
munity development objectives, but focused instead on
more limited and commercially oriented objectives for
the eventual creation of individual family farms, on the
assumption that these would, anyway, be best for Maori.
This focus was confirmed by Cabinet, which required a
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greater emphasis on efficiency, maximising farm produc-
tion, cost recovery, and the settlement of individual farm-
ers and occupiers with secure tenure, as well as continuing
to seek the utilisation of all unused or unproductive land.
As historians have noted, the objectives for farm devel-
opment had clearly become more limited in scope. This
meant a further loss of the original schemes’ wider cultural
and social dimensions.”® Those early schemes still in oper-
ation were brought under the new policies.

We acknowledge evidence that Maori communities in
our inquiry region continued to seek to have their lands
included in the post-1949 schemes, and that they continued
to consent to proposals for schemes even as officials took
a great deal more care to clarify what was involved, what
Government policies were, and what owners could expect.
However, we note that there is evidence of considerable
pressure being exerted in some cases, where it was sug-
gested that including land in a scheme was the only option
open to the owners. Lands that were otherwise unable to
be utilised because of scattered title were especially subject
to such pressure, as they were considered to be a ‘menace’
to Pakeha farmers and in danger of being subject to county
councils gaining receivership orders for non-payment of
rates. In some cases, owners appear to have acquiesced
to Government demands that as much land as possible
be utilised.*”” Some owners claimed that they were placed
under considerable pressure to allow their lands to be
included in schemes that would not have been economic
without them. The schemes also continued to be the only
real option available to Maori who wanted to develop their
lands for farming. For these reasons, we do not accept that
owners’ continued consent to the inclusion of their lands
in the schemes meant that they also consented to being
sidelined from the operation of the schemes.

The Treaty required the Crown, in continuing to assert
significant powers over the post-1949 schemes, to take rea-
sonable steps to ensure that this was balanced by adequate
mechanisms for owner consultation and participation in
overall strategic decision-making. This had acquired par-
ticular importance, as it was now clear that some schemes
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were likely to remain out of owners” hands for significant
lengths of time. We accept evidence presented to us that, in
general, the later schemes were operated with more effort
to protect owner equity in the schemes and to ensure that
they were not loaded with unreasonable debt. There was
also, over time, a greater commitment to consultation in
deciding how land titles might be arranged and partitioned
to reflect more economically viable land areas, although
consolidation attempts were gradually abandoned. Owner
advisory committees were increasingly made use of in this
inquiry region, which enabled some participation by own-
ers in the operational matters of individual schemes. As we
have noted, there was also provision over time for limited
Maori representation on the central board.

However, until the 1970s, the Government remained
focused on the eventual creation of individual family
farms. It maintained its policy of promoting secure tenure
through giving formal, defined leases to those chosen to be
occupiers. This supported the national interest objectives
of promoting family farming and utilising all available
land under this model, regardless of the practical realities
of farming in this region. The Minister of Maori Affairs,
Ernest Corbett, stated in 1954 ‘that the national economy
demanded that all lands should be utilised to their fullest
capacity, and that ‘no lands irrespective of ownership
should be poorly utilised’**

We accept the Crown’s submission that overall owner
and Government objectives for the schemes were not
necessarily incompatible and in fact, in many cases,
coincided. We note evidence of leaders in our region
accepting that some land might be used for national
objectives. Ngati Tuwharetoa, for example, informed
the Government after the Second World War that they
wanted their own servicemen and the needs of owners to
be given preference when schemes were settled. However,
once those requirements were met, they would welcome
outsiders from other tribes. We do not accept that the
Crown had the right to decide, without consultation, what
objectives would take priority. Many of the issues related
to development schemes were capable of a resolution that
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would meet both the Government’s and owners’ interests.
However, the Crown had an obligation, in asserting
considerable powers over the lands, to provide adequate
mechanisms to enable tribal objectives for development
to be considered, and to ensure owners ability to have
input into policies and decision-making. We accept that
the schemes offered an opportunity for partnership, but
effective partnership required reasonable owner input into
such issues as the length of leases for occupiers, the way
farms were managed, and how and when land would be
returned.

We were presented with evidence that the Government
agreed to and formally established a number of types of
advisory committees for the schemes. A policy decision
was taken to include a Maori representative on the
advisory committees in each land district, that advised on
land development work.”? In our region, the Government
responded favourably to some tribal and owner initiatives
for advisory committees associated with the new schemes.
For example, we received evidence that Ngati Tuwharetoa
sought agreements with the Government over the
development of lands on a tribal basis and proposed an
advisory council or committee to provide input into this
development.”* As Minister of Maori Affairs, Peter Fraser
supported the establishment of these advisory committees,
and two were established for Ngati Tuwharetoa.”” The
advisory committees were intended to improve cooperation
between owners and the Maori Affairs Department, and
enable a means of owner and tribal input into the operation
of schemes. The evidence indicates that they took an active
and important interest in the day-to-day operation of the
schemes, even if they had little say in overall policies and
direction.

Section 11 of the Maori Affairs Act 1953 further empow-
ered the Board of Maori Affairs to formally establish com-
mittees to advise or assist in the exercise of its powers and
functions.”® In 1968, the board considered proposals to
appoint a development committee for each farm station,
provided this was what most owners wanted. Officials and
owners were to have joint membership of the committees,
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and were delegated some operational powers. This has
been described as a deliberate attempt to encourage own-
ers nominees to take a more active role in the operation
of the farms.*” From the 1970s, owner committees were
provided with more farm management powers. In many
cases, the people serving on these committees later became
involved in the management of the trusts and incorpora-
tions that were established to manage the land as it was
handed back.

It appears that this gradual evolution of advisory com-
mittees had some important benefits, especially in provid-
ing experience in farm management and operational over-
sight of farm activities. The evidence indicates that, while
this system gradually provided more opportunity over
time, the actual extent of owner input and participation
through the committees varied with individual schemes.
This will require more detailed research for each scheme.
However, in general, the evidence available to us indicates
that, for most of the period up until the 1970s, the various
forms of committee only offered very limited input and
consultation for owners, compared to the extensive powers
wielded by the board. They had only limited influence over
strategic direction and decision-making. During this time,
the Crown continued to require the board to give prior-
ity to protecting Crown interests and to implementing
Government policy. There was insufficient requirement for
the board to consider the role of the schemes in the wider
development needs of owners and their communities. We
note evidence, for example, of long-term reluctance on the
part of the Government to consider owners’ proposals to
incorporate land, unless the land appeared to be completely
unsuitable for the preferred option of individual farms.**
As debt reduction became a stronger focus of the manage-
ment of schemes after 1949, the Government continued to
insist on maintaining full control over their direction and
objectives.””” In general, where the Crown continued to fail
to take reasonable steps to provide for owner consultation
and participation in schemes at any more than a minimal
level, this was a breach of Treaty rights, including the right
of development.
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The claimants argued that the Crown’s failure to ade-
quately provide for owner consultation and participa-
tion in decision-making helped to prevent owners from
gaining the full potential benefit of the schemes. In this
regard, claimants pointed to benefits from higher eco-
nomic returns, improved training and skills, and overcom-
ing difficulties with title. We have already found that the
ability of Maori landowners to use their retained lands to
participate in new economic opportunities such as farm-
ing was assumed to be critically important to their ability
to continue to support themselves and their communities,
and to have the opportunity to prosper in opportunities
brought about by colonisation. It was important, therefore,
not only that Maori lands were able to be utilised for farm-
ing, but that this utilisation entailed participation and ena-
bled owners to pursue maximum development benefits for
themselves and their communities.

Financial management of schemes
The evidence available to us indicates that, in general,
the Maori land development schemes were a significant
attempt by the Government to assist Maori to overcome
severe barriers in obtaining finance to set aside blocks of
their land, improve them, and farm them for their benefit.
The development schemes enabled the Crown to begin
investing in farm development on Maori land, regardless
of title problems, and significant investments were made
through the schemes, beginning with £250,000 voted to
begin implementing the schemes in 1928. As well as pro-
viding substantial lending finance, historians informed us
that the Crown eventually wrote off a significant part of
the debt created through the schemes. The details of how
this affected each scheme require further research. In gen-
eral, we are persuaded that the schemes marked an impor-
tant turning point in Government policies. It was finally
accepted that Maori landowners needed financial assist-
ance to develop their land rather than continue to be sub-
jected to extensive alienation programmes.

It was submitted to us, however, that the Crown’s pursuit
of its own objectives, including protecting its investment
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in scheme land, restricted and at times undermined the
benefits that Maori landowners and their communities
were able to achieve. Parties before us agreed that it was
reasonable for the Crown to require some level of repay-
ment of its investment. They also agreed that providing
the Crown with significant powers over the land helped to
provide security so that investment debt could be repaid.
We, too, accept that in general it was reasonable for the
Government to take some control of land to be developed,
in order to protect its investment. It was also reasonable
for the Government to require some level of repayment of
its investment once developed farms were returning prof-
its. However, in taking control of land for the schemes, the
Crown also had a duty to ensure debt repayments were
reasonable and equitable in the circumstances of the time
and in the context of its duty to protect owners’ rights and
their opportunities to participate in land development. We
have previously noted, for example, that some overcapi-
talisation of marginal lands was accepted, for much of the
life of the development schemes generally, as being in the
national interest.

When the schemes were first mooted, it was anticipated
that legal provision would be made to allow the State’s
investment to be charged against the schemes and made
recoverable. This was at a time when Ngata was trying
to persuade the Government to extend Crown develop-
ment schemes to Maori land. It was, perhaps, understand-
able in the initial emergency situation that Ngata did not
include provisions to write off debt. Within a few years of
their establishment on Maori land, however, it had been
decided to review and clarify features of the schemes. We
have found that it was reasonable for the Government to
undertake this review and attempt to find ways to more
clearly provide for the long-term future of the schemes.
This included clarification of their financial management
and debt obligations.

What was also required was some clarification of pro-
visions for debt repayment, along with an acceptance that
not all debt would be repayable and that charging full
debts against some land could severely hamper a scheme’s
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profitability — and therefore its ability to contribute to other
scheme objectives — for many years. Debt repayments had
to be reasonable, given the accepted need to overcapitalise.
In light of the experience and advice obtained by the time
the 1936 Act was passed, the Government clearly had to
provide for writing off some debt.

We note, for example, that official advice, including that
of the 1932 National Expenditure Commission, was that it
was unrealistic to expect all development debt on marginal
lands to be repaid. To do so could make future farming
uneconomic.** At the time the schemes were established, it
was expected that they would provide benefits not only for
landowners but also for the owners’ wider communities.
The evidence indicates that a number of the early schemes
in particular, including those on the Horohoro lands in
Rotorua and lands around Lake Taupo, were intended
to provide rapid economic relief by creating community
employment. As a result, a deliberate emphasis was placed
on creating dairy farms rather than sheep farms, because
these employed more people and were expected to settle
more families. The Otukou property in Taupo, for example,
was rejected by officials for inclusion in the schemes on the
ground that it was a sheep farming enterprise and would
not be able to employ enough people.”” Government
officials clearly accepted that community needs had to be
considered in decision-making. This may well have been
agreed to by owners, but in requiring the schemes to assist
in a social welfare role, the Government had to accept that
it might limit the schemes’ financial returns and lead to
higher debt loadings. It was, therefore, reasonable for the
Government to share in some of this risk when deciding a
fair level of repayments.

Some of the early development schemes were highly
experimental, on land that was known to be very difficult.
It was not reasonable, in these cases, to place all the risks
of development on owners when they were heavily reliant
on Government decisions about risk and debt loading. The
Government expected to receive some gains through hav-
ing such land utilised, and therefore it had to take this into
account when setting reasonable debt repayment levels.
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Once the first schemes were under way in Rotorua, for
example, the evidence indicates that they were extended,
in part, on the basis that, while development debts could
never be fully repaid, the schemes still benefited the
national economy as well as local communities by creating
productive land. This was part of the ethos of the times,
and it was therefore equitable that repayments should take
this into account. Given these understandings, it was rea-
sonable for the Crown to take some steps to allow for debt
write-offs.

We note that there were a number of other complica-
tions with the early schemes that made determining debt
and contributions to the schemes more difficult. For
example, in the Central North Island the Crown oper-
ated a number of land exchange schemes to ensure that
Crown as well as Maori land development schemes would
be viable. We note, for instance, that the Crown under-
took title consolidation measures in the Waikite area of
the Rotorua district in the late 1930s. These involved
exchanges of interests between Maori and the Crown to
enable the Department of Lands and Survey to consoli-
date land holdings for its own schemes. Presumably, simi-
lar work was carried out for Maori schemes, although it
is not clear from evidence available to this inquiry what
contributions were ultimately made by Maori. Similarly,
while some Crown land was added to Maori schemes, it
seems that, in some cases at least, owners were required
to pay for the additions through charges loaded on to the
schemes. We also lack evidence of how much allowance
was made for the generally lower unemployment rate paid
to Maori when unemployment funds were put towards
land schemes. Nor is it clear whether the investment debts
imposed on Maori schemes took account of the subsidies
and other forms of support offered to other farmers. There
is a question, for example, about whether any equivalent
to the mortgage relief offered to many landowners in the
1930s was allowed for in calculating debt repayments on
the schemes.

We note that the Native Land Amendment Act of 1936
provided that development costs were to be charged against
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scheme lands and could be enforced by the appointment of
a receiver or by an order vesting the lands in the Crown.
While we accept the Crown’s submission that no land was
actually vested under this provision, it nevertheless helped
to create a perception among officials that debt repayment
was a major priority for the schemes. This was to ignore
the general understanding regarding marginal lands at the
time: that some losses were acceptable in the interests of
overall benefits for communities and the nation.

We agree that, in practice, levels of reasonable debt
repayment will have varied from scheme to scheme. More
detailed research is required here. However, in general,
we are of the view that the early schemes, in particular,
required measures to protect owners by imposing reason-
able debt loadings and repayment requirements. Adequate
mechanisms were necessary to ensure that repayments
were equitable. Recognition was needed of owners’ contri-
butions to the schemes, as well as the opportunities that
were foregone. We have evidence, for example, that in
some cases contributions were made to schemes from tim-
ber royalties, trust funds, and earlier land board schemes.
Some communities also agreed to forgo short-term com-
mercial gains from alternative leasing arrangements or
timber royalties, in order to allow their land to become
part of a scheme for the wider community benefit. Many
Maori also contributed to schemes by providing labour at
very low rates. This, too, needed to be taken into account
when scheme debts were determined.*”

We accept that all these issues require further detailed
research. However, we are of the view that in some cases the
Crown placed the protection of its own interests ahead of
ensuring that debt repayments were reasonable for owners.
This resulted in significantly longer than necessary delays
in returning lands. Further, it was not reasonable, given
the way that some earlier schemes had been established, to
place them under more rigorous debt repayment require-
ments from the 1940s. We acknowledge that more rea-
sonable debt write-offs were eventually accepted, in prac-
tice, and therefore any determination of the exact extent
of prejudice would need to consider the circumstances of
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each scheme, along with what was generally considered
equitable at the time. We note the view of some historians,
for example, that during this period development schemes
on Crown land continued to involve a focus on quick set-
tlement, with less concern for costs.*” The Crown’s fail-
ure to treat debt repayments on Maori land equitably in
those circumstances, including its failure to take account
of forms of owner and community contributions and the
level of support it offered to other sectors of the farming
community, was in breach of Treaty development rights
and of the Crown’s duty to act with scrupulous fairness
towards its Treaty partner.

As previously noted, it was recognised, by the 1940s,
that some further review and change to policies concern-
ing the Maori land development schemes might be neces-
sary, given changing economic and demographic circum-
stances. Expert advice indicated that, on its own, farm
development on retained lands was unlikely to be sufficient
to meet the development requirements of owners and their
communities. A greater range of economic development
assistance might be required to maintain the economic
and cultural well-being of Maori rural communities. In
addition, more priority needed to be given to considering
how matters of title might be resolved, in anticipation of
land being returned to owners.

As we have noted, the Government did begin to establish
clearer policies for schemes. This included protecting own-
ers equity in the unimproved value of land, ensuring that
owners were paid a rental based on profits, and a regular-
ised system of payment for improvements based on valua-
tions. Schemes were only established after 1949 where they
were considered to be economically viable. Even though
results were variable, the evidence indicates that these later
schemes were generally better managed and more success-
ful financially. We also note that, in a later dispute between
the Treasury and the Department of Maori Affairs over the
extent to which development costs should be recovered
and the way employment subsidy funds should be treated,
there was an acknowledgement from officials that the rest
of the farm community had been given access to grants and
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subsidies over time, which it was not intended to charge to
their lands individually or require them to repay, and that
similarly not all subsidies and grants received for Maori
land development schemes needed to be recovered.

We received evidence that, by the early 1950s, some
land was being returned to owners control as substan-
tial debt was repaid, helped by strong farm commodity
prices. These schemes do appear to have returned benefits
to owners, although once again more research is required
to determine the extent to which this applied to individ-
ual schemes. These successes contributed to optimism
that remaining schemes and new schemes might also be
developed with some success. Decisions had to be made,
however, on schemes that were still struggling, about
whether they should be wound up and returned with a rea-
sonable division of losses or utilised for some other devel-
opment purpose, or whether they should continue to be
loaded with investment debt in order to hopefully achieve
better results in creating farms. These kinds of decisions
involved significant risks to owners, including higher debt
loadings and possibly a loss of contact with or even income
from their land for many years. This required consultation
and decision-making that protected owners’ interests as
well as the interests and objectives of the Crown.

The evidence indicates that the Crown was very reluc-
tant to consider alternatives that might undermine its over-
all commitment to utilising land for farming, even where
those alternatives clearly seemed likely to bring more finan-
cial benefits to owners. For example, Dr Hearn presented
evidence indicating that, in 1944, owners in the Waihi
Kahakaharoa lands wanted some land released from the
failing Waihi-Pukawa scheme, noting that the blocks were
not suitable for farming and that it was their preference to
have them planted in exotic timber instead, once milling
was completed. However, the owners did not succeed in
having the blocks released until 1954.%* The details of such
options for individual schemes, and the Crown’s response,
require further research. We agree that the Crown had a
reasonable interest in seeking to protect its investment in
the schemes and in considering that farming, nationally,
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was still a major development opportunity. However, the
Crown also had an obligation to consider the practical cir-
cumstances of this region, the wishes of owners, and the
potential likely benefits of land use options for owners. It
was not sufficient to assume that whatever the Crown felt
was good for the nation must necessarily be good for the
Maori owners of this region and their Treaty development
rights.

The evidence also indicates that, in a number of cases
and especially on marginal lands, it eventually became offi-
cial policy to run the schemes as large farm stations while
debt was reduced to a reasonable level. It was also agreed
that the land could be subdivided and settled on valuation
rather than on full development costs. This at least avoided
burdening land with impossibly high debts. It was also an
acknowledgement that, for many parts of this region, the
most viable and economic means of farming was on large
stations. However, it still remained Government policy to
pursue the creation of individual farms as far as possible,
which included providing relevant protections and forms
of secure tenure for occupiers and recovering the costs
required to create such farms. Yet farm development work
on these lands was still experimental, and in some cases
costs quickly exceeded expectations. The inevitable decline
in farm commodity prices from the high returns of the
1950s also impacted severely on some of the scheme debt
from the 1960s, which further delayed the return of land.

The financial implications of persistently attempting to
create small family farms from very marginal lands with
very high debts contributed to a growing gulf between
owners and occupiers, which became more evident by the
1960s. It had also become clear, by this time, that other
forms of land utilisation might provide more economic
benefit to landowners. These included urban or holiday
home subdivisions in attractive recreational areas, exotic
forestry, and even leasing to Pakeha farmers who were able
to pay better rentals than could scheme occupiers, strug-
gling to repay high debts that owners had never agreed to.
As farm stations were gradually subject to subdivision, and
as family farms were created and debts against them paid
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off, the remaining owners frequently found themselves
with proportionately reduced income from smaller sta-
tions. In a number of cases, the station land that remained
was found to be no longer profitable. Owners were more
likely to tolerate these losses when the occupiers were from
their own communities. However, Government policies
that the best-qualified farmers should be selected as occu-
piers, even if they came from outside the owners’ commu-
nities, and that experienced Pakeha were best placed to
manage and supervise farm stations, caused owners to
question whether the Government was placing its interests
and the national interest ahead of their own.

In the 1970s, the Government finally abandoned this
insistence on eventual subdivision of scheme lands into
individual farms, in favour of a policy that more marginal
lands could be returned to owners as farm stations. Land
was returned once owners created a corporate body and,
where debts on the land remained, they were financed from
moneys available for rural lending as mortgage advances
to the trustees or incorporation to which the land was
returned. Even so, some schemes were returned with sub-
stantial debts, many of which had been loaded against the
land without consultation with, or agreement by, owners.

We accept that there are questions over whether the
Crown took sufficient care to ensure owners’ interests in
(and benefits from) the schemes were balanced with the
Crownss interests. In many cases, this will require more
detailed research on individual schemes. In general, we are
of the view that there was no obvious and universal right
answer as to the type of farming that was best suited to
the needs of Maori owners and their communities. Some
groups may well have chosen to forgo greater economic
return in order to enable their own hapu members to take
up farming. Others may well have preferred the benefit of
outside farm management expertise, in order to maximise
profits for other ventures. What they all required were ade-
quate mechanisms for consultation and decision-making
over the options available. The Crown’s failure to provide
this, and its determination to continue to pursue one par-
ticular type of farming in this region without reasonable
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regard for the commercial interests or wishes of owners,
was a breach of those owners’ Treaty development rights
and of the principle of partnership.

While we accept that it was not always possible to suc-
cessfully develop all the marginal land in a scheme for
farming, we are of the view that, in taking control of land
for substantial periods and assuming authority for develop-
ment and debt decisions, the Crown was under a responsi-
bility to take reasonable steps to ascertain the views of own-
ers when it came to major decisions involving debt, and
had to share risks equitably. It was not Treaty-compliant
for the Crown to insist on protecting its interests, while
leaving owners considerably worse off than when they
had agreed to allow land to be included in a scheme. Since
the Crown gained accepted national benefits from the
schemes, the risks in developing such marginal lands had
to be shared more equitably. How this might have been
implemented in practice would depend on the particular
circumstances of each scheme, but more was required than
simply ensuring that the land was utilised and that some
Maori farmers were employed. The Crown was also under
an obligation to take account of the development right of
Maori to be able to utilise land in ways that best suited the
needs of owners and their communities.

This obligation extended to cases where the Crown
allowed the pursuit of activities in the national interest,
such as hydro development, that damaged scheme land
under Crown control, without taking adequate steps to
ensure that such damage was minimal or that adequate
compensation took account of impacts on development
opportunities. We did not receive sufficient evidence, in
this inquiry, to consider in detail the impacts of such activ-
ities on development scheme lands, for example around
Lake Taupo. We discuss the impacts for Lake Taupo lands
more generally in chapter 18. Here, however, we note that,
where Treaty development rights are infringed by such
national interest works, we follow the principle that such
infringement should be minimal and should include com-
pensation to take account of lost development opportuni-
ties for retained lands.

FARMING OPPORTUNITIES

During the 1980s, the Government adopted new poli-
cies of withdrawing from active involvement in economic
enterprises and restructuring Government agencies. A
new policy was instituted of returning all Maori land
development scheme lands as soon as possible, even if they
still ran debts. The basis of return was set at a level of debt
that could be serviced by farm operations.*” This resulted
in another wave of development scheme returns to Maori
control during the 1980s and 1990s. We note the brief but
helpful legislative overview concerning land development
schemes that was included in the appendix to the Crown’s
closing submission. The administration of the schemes
was restructured with the Maori Affairs Restructuring
Act 1989, which in effect continued many provisions con-
cerning the schemes from the Maori Affairs Act 1953, with
responsibility for development now placed with the chief
executive of the Ministry of Maori Development on the
disestablishment of the Board of Maori Affairs.**® Powers
and obligations concerning the schemes were then trans-
ferred to the Iwi Transition Agency, which undertook to
implement Government policy to have all Maori land
development schemes returned to owners as soon as pos-
sible. This was generally complete by the early 1990s.

It was submitted to us that some schemes were returned
with large debts or in a run-down state, and that owners
were faced with significant problems in even retaining
their land, let alone beginning to derive financial benefits
from it. We do not have sufficient evidence available to us,
either to make findings on particular schemes or to offer
general observations on the viability of returned schemes.
We accept that, in later years, the Government took a more
reasonable attitude to the level of debt repayment that was
required for schemes with marginal lands. We also accept
that policies for write-offs of reasonable levels of develop-
ment debt were eventually implemented, and that some
schemes were recipients of general subsidies and other
forms of farm encouragement offered to farmers gener-
ally in the years from the 1950s to the 1980s. How these
later policies impacted on particular schemes is a matter
for more research.
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In some cases, land in this region remained stubbornly
resistant to farm development, beyond what was generally
understood and anticipated at the time the development
was carried out. Even after very long development peri-
ods, the return for owners was apparently minimal after
costs were deducted and debts repaid even at reasonable
levels. The extent to which this impacted on owners and
was a result of Government actions or inactions is a mat-
ter for more detailed research into individual schemes. We
have already found that the Government was not under an
obligation to ensure that every scheme was an economic
success. However, in making decisions about what kind
of development would be pursued, when land might be
returned, and how costs and benefits might reasonably
be apportioned, the Crown was obliged to take reason-
able steps to ensure that the economic interests of owners
and their communities in this region were identified and
properly taken account of. This obligation could not be
overridden and had to be considered alongside what was
considered to be in the Crowns or the national interest.
The Crown had begun to institute mechanisms that could
assist with meeting this obligation, such as the owner advi-
sory committees. However, in so far as these committees
were not empowered to provide this kind of consultation
and advice, the Crown failed to act reasonably to fulfil this
obligation.

The trusts and incorporations that were established to
manage returned lands for continuing development oppor-
tunities have met with varied success, both economically
and in meeting wider community development objectives.
More detailed research is required to determine how the
past administration of the schemes and the way in which
they were returned to owners contributed to this subse-
quent success, or lack of it. While some of these continu-
ing enterprises have been very successful commercially,
they now have very large numbers of owners to provide
benefits for. They also face far more stringent regulations,
especially in terms of environmental regulations, than was
the case with earlier farm developments. Given their com-
munity obligations, these enterprises are not free to act in
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an entirely commercial way with lands that in many cases
form the remnant of their ancestral and cultural estate.
Government policies impacting on these entities — and on
their exercise of Treaty development rights for commu-
nities — need to take account of this whole circumstance,
rather then being based on the assumption that they are no
different from any other commercial enterprise.

Skills and experience

The Maori land development schemes are acknowledged
to have been a major Government initiative to enable
Maori owners to gain skills and experience in mod-
ern farming and agricultural work. Dr Gould presented
evidence which indicates that most of this training was
practically based, enabling owners and occupiers selected
as farmers to learn on the job under supervision. This
was intended to enable them to gain the experience and
skills they required to run their own farms, once land had
been released from the schemes. However, we were told
that, while the schemes encouraged Maori to learn farm
skills, the emphasis on efficiency and productivity com-
bined with close bureaucratic control to limit the options
available to Maori for gaining business and management
skills. The Government’s failure to successfully promote
entities such as trusts and incorporations during the
early development period also hampered owners’ ability
to gain sufficient experience of these entities before tak-
ing over the schemes’ operation.

Ngata expressed concern that legislative changes in
the mid-1930s were likely to give Pakeha supervisors and
officials significant control of the schemes and leave little
room for the exercise of Maori leadership. We have already
noted expert advice from the economist Professor Belshaw,
in the late 1930s and early 1940s, that Maori required
training assistance in business management and modern
administration so that they could take over from the close
supervision of the Native Affairs Department. Professor
Belshaw warned that the Government needed to provide
training in business skills as well as farm work, and that
Pakeha managers and supervisors needed to encourage
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Maori leadership within the schemes even if it was not
quite as ‘efficient’ as they might like.*”

However, we were presented with the view of historians
that the close practical supervision of farmers in the
schemes, in the interests of productivity and repayment
of investment debt, severely limited the opportunities for
Maori to gain experience, confidence, and expertise in
farm management. Professor Ward cites the research of
Aroha Harris, which indicates that farmers in the schemes
found the close departmental control to be patronising
and overbearing, to the point where they felt treated as
little more than employees of the Department.** Dr Gould
notes that returned servicemen under Crown supervision
on Crown development schemes made similar complaints.
Unfortunately, we were not presented with any detailed
comparisons between the schemes which might have helped
us to determine what was considered normal supervision.
We accept that, up until the 1960s, supervision was likely to
be more overbearing than has been considered acceptable in
more recent times. However, the major issue is the overall
objective of such supervision: no matter how strict, did it
provide opportunities for Maori to gain experience and
expertise in farm business management?

In this regard, we note the view of Dr Harris that there
was a strong departmental view, which lasted for much of
the life of the schemes, that Maori were ‘incapable of being
good farmers’ and that the farming way of life was ‘gener-
ally unsuited to the Maori temperament’** The evidence
available to us indicates that the training and skills assist-
ance provided through the land development schemes was
based largely on the assumption that Maori would become
farm workers or small farmers. In addition, the Crown’s
determination that even marginal lands should be utilised
for farming as efficiently as possible and to make repay-
ment a priority resulted in a preference for employing
professional managers and skilled farmers ahead of own-
ers. The emphasis on practical farm work was also cou-
pled with a failure to encourage Maori into higher forms
of agricultural and farm training. In 1962, for example, it
was noted that, while a higher proportion of Maori than

FARMING OPPORTUNITIES

Pakeha were entering farming, far fewer Maori, relatively,
were being trained at agricultural colleges.”

We note that, from the 1970s, the increased role of owner
advisory committees offered the potential for owners to
gain experience in the business and management side of
farm operations. Through these committees, owners in
our region were able to take an increasing role in day-to-
day farm operations . From the 1970s, but especially in the
1980s as part of its policy of returning all scheme land, the
Government began to make more effort to assist Maori to
gain the skills and expertise necessary to run farm busi-
nesses and large stations. We do not have sufficient evi-
dence to determine how successful these initiatives were
for individual schemes. However, we note that they took
place over a relatively short period of time. We received
claimant submissions that some felt rushed into forms of
management that they had little experience of. In general,
we are persuaded that the gradual development of advisory
committees and the devolution of responsibility for the
day-to-day management of schemes were reasonable steps
in the circumstances of the time, although we agree that it
may have come too late for some schemes. However, where
these committees were limited to day-to-day operations
and excluded from business management and strategic
decision-making, the opportunity was missed to help build
business management expertise. More recently, moves to
restructure debt through farm lending services are also
likely to have been a useful means of transition towards
more commercial business management. However, we
received little evidence of the impact that the Government’s
rapid withdrawal from lending services in the 1980s may
have had for owners with newly-returned lands.

We agree that, in general, the level of training and
expertise gained as a result of particular schemes is a
matter requiring more detailed research. We are persuaded,
overall, that the schemes provided significant practical
experience of farm work and were successful in enabling
some owners to become occupiers and successful farmers.
The schemes were subject to strict supervision, and while
this was to be expected, to an extent, we are persuaded
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that for most of the life of the schemes the Government’s
chief objective was to ensure that the land was farmed
as efficiently as possible without sufficient regard for the
likely needs of owners once land was returned. This was
reflected in policies that, in general, favoured those who
the Government regarded as the most able and efficient
farmers, whether or not they were owners or even
from the owners’ hapu or iwi. In terms of training and
expertise, this limited the opportunities open to owners
and their communities to gain benefits from the schemes
that were conducted on their lands. For long periods, the
Government’s focus on efficiency lacked corresponding
efforts to ensure that occupiers and owners were able to
acquire business management experience and expertise.
This was in spite of warnings, from the 1940s onwards,
that both kinds of expertise would be required to meet
the future needs of owners and their communities. The
emphasis on encouraging small family farms also limited
the possibility of a more flexible approach to considering
what skills and expertise might be most useful in this
region once land was returned to owners. This was in spite
of mounting evidence that, in many cases, the ability to run
large farm stations and manage trusts and incorporations
was likely to be a major requirement for owners.

We agree that from the 1970s, especially, the Crown
began to make more concentrated efforts in this direc-
tion. However, the Government’s changing policies and its
eventual complete withdrawal from the schemes left a rela-
tively short time for Maori to build up necessary expertise.
While the impacts will have varied for individual schemes,
we note that claimants have identified a continuing need
to gain familiarity with, and expertise in, managing and
using entities such as trusts and incorporations for devel-
opment purposes.

Addressing title difficulties

In chapter 11, we considered Crown responses to difficul-
ties created by the system of Maori land title. In terms of
the Maori land development schemes, we noted that the
Government enabled these difficulties to be sidestepped,
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for the time being, while land was developed for farming. It
has been claimed before us that, instead of resolving these
difficulties, the Crown then pressured owners into agree-
ing to create individual family farms for the benefit of only
small groups of owners or even outsiders. It was claimed
that, in many cases, the operation of the schemes also
complicated title problems. Even when owners did manage
to regain their lands from the schemes, the problems were
not resolved. The underlying difficulties just reappeared.
This meant that owners still faced continuing difficulties in
managing lands with large and scattered ownership inter-
ests and utilising such lands in development opportunities
in a commercial environment.

The Maori land development schemes illustrate how dif-
ficult it was for Maori owners to overcome title barriers to
use their land for development. This was especially the case
where lands were generally marginal and the costs of set-
tling and rearranging title to enable farming were beyond
what communities and owners could afford. In such cases,
and with problems exacerbated by increasing economic
hardship, Maori leaders appear to have become resigned,
by the late 1920s, to agreeing to significant Government
intervention, supported by legislation and requiring sig-
nificant infringement of ordinary ownership rights, to set
land aside in viable blocks and undertake farming devel-
opment. In this situation, owners were given little choice
but to agree to the schemes, and the Government took on
an obligation of trust, in taking such powers, to ensure
that owners’ rights and interests were protected for the
future. Ngata was careful to ensure that the schemes did
not remove all rights of ownership, and it was assumed
that land would eventually be returned to owners for them
to continue to utilise for their benefit. This was accepted,
in principle, by successive governments. However, the
return of land was considerably more complicated than
the term suggests when numerous and scattered interests
were involved and underlying title continued to fragment
as generations passed.

Initially, the development schemes simply set aside
underlying title problems and placed a priority on
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emergency economic needs and their resolution through
farm development. This was achieved, as noted, by legis-
lative provisions giving the State significant legal powers
to control land gazetted within the schemes. At the same
time, the work of establishing and implementing the
schemes inevitably complicated underlying title issues. For
example, there is evidence of confusion over the amount
of Maori land originally included within some schemes.
There is also confusion about whether it was intended
that all this land would be farmed, or whether some was
intended for contributory land uses, or as extra security
for the Government’s investment which could be released
as the schemes progressed.

It seems that, in establishing the schemes, Ngata assumed
that farming would be the main focus, but that he also
believed that some flexibility in land use would be required
to ensure that farming, and the needs of owners and their
communities, were supported as far as possible. For exam-
ple, the Haparangi scheme was established in 1935 as a tree
plantation, intended to provide additional employment in
milling as well as timber for fencing and other farm scheme
needs. Other blocks were initially acquired and gazetted
as schemes in order to provide healthy land for resting
stock in cobalt-deficient areas, before a solution was found
to this problem. Then, as more Government investment
was committed and owners’ agreement was obtained for
including more land, some blocks were rearranged and re-
subdivided so as to make better economic use of the land.
In some cases, the viability of schemes was enhanced by
exchanging Crown and owner interests or adding areas of
Crown land. Ngata appears to have expected to have the
flexibility to rearrange land in and between schemes and
make changes in land use within a scheme, in order to best
meet owner and community needs.

This flexibility, while assisting with economic viability
for communities of owners, inevitably added to underlying
title complications, especially if it was to be assumed that
individual interests would be the main basis on which land
would eventually be returned. As we have noted, by the
late 1930s economic and demographic changes indicated

FARMING OPPORTUNITIES

that retained lands could no longer be expected to be the
sole support for rapidly-growing Maori communities.
A decline in rural employment opportunities combined
with a rapidly-growing Maori population to place further
pressure on title. Attempts at consolidation and exchanges
of title became increasingly impractical. This would
have been true even if the Government had adequately
resourced such work. As the Government was warned, it
was time to consider assisting Maori into new forms of
allied rural businesses, as entrepreneurs as well as workers.
The Government also needed to consider how the schemes
could best fit with the needs and rights of Maori landown-
ers and their rural communities, and look forward to how
best to ensure these needs and rights were considered
when land was returned.

As we have noted, the Crown reviewed the opera-
tion of the schemes in the 1940s and began a new round
of schemes with more clearly defined goals and policies.
However, this was all based firmly on the assumptions
that, first, the schemes should, as far as possible, promote
the utilisation of land for farming and, secondly, once land
had been developed and investment costs repaid, the land
title should be divided as far as possible into that based
on individual family farms. This was, of course, the most
successful form of farm operation in New Zealand, but it
also supported Government objectives of utilising as much
land as possible for farming and assimilating Maori into
individualised land holdings.

These preferences were reflected in policies, as we have
noted, that primarily promoted efficiency in farming and
the repayment of debt. There was also an emphasis on
choosing the best farmers possible to become occupiers,
regardless of whether they were owners or from owner
communities, along with a focus on encouraging security
of tenure for occupiers and on encouraging a reduction in
‘inactive’ ownership as much as possible. The Government’s
focus increasingly shifted to encouraging efficient farming
of scheme land, on the assumption that this would inev-
itably benefit owners as well as being in the national inter-
est, but without corresponding regard for the particular
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Sheep at the Wairakei Farm Settlement, Taupo, with Mount Tauhara in the background

(1960s). The online information concerning this image (accessed via http://timeframes.
natlib.govt.nz) notes that the Wairakei Farm Settlement was established in the 1950s by the
Department of Lands and Survey, on 4030 acres of land mainly covered in fern and manuka.

situation of schemes within this region or for the needs
and preferences of particular groups of owners.

While the view that what was in the national interest
would also benefit owners had some legitimacy, and
while the Crown had a reasonable right to protect its
development investment, the Crown had a corresponding
obligation to consider owners’ development rights and
interests, both for themselves and for their communities.
This was particularly so in the practical circumstances of
this inquiry region. It became especially significant once
it became evident, in the late 1930s, that the Government’s
preferred option of family farms could not possibly
support all owners, especially in this region. We had
evidence presented to us, for example, that these policies
led to situations where owners had to fight for long periods
to have lands released from the schemes, even when they
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were clearly of considerable cultural
value. Dr Hearn referred to the long
struggle of Ngati Turamakina, a hapu
of Ngati Tuwharetoa, to have land that
had been gazetted in early development
schemes released for marae, urupa, and
education purposes.*”

We also heard evidence from a
number of claimant witnesses, as we
have noted, of frustration at being
excluded from opportunities to farm
family land as a result of policies that
focused on the most efficient farming
possible, regardless of community and
owner preferences. A number of submis-
sions noted that the Crown’s continued
emphasis on creating individual fam-
ily farms - and encouraging rearrang-
ing title as a consequence — resulted in
losses of interests and unnecessary title
complications. These could have been
avoided, had there been more consul-
tation with owners and had some land
been run from a much earlier period as
large stations managed by hapu or incorporations.

We have previously noted that owners accepted, from
the schemes’ inception, that viable farming would need
agreements to reallocate or adjust their interests in lands
set aside for the purpose. What owners and their commu-
nities required was the ability to make their own decisions
on these matters and retain some kind of tribal oversight.
Ngati Tuwharetoa and Te Arawa hapu indicated to the
Government early in the twentieth century that they were
willing to set aside land to enable some of their members
to take part in farm settlements. They were agreeable to
various kinds of farming, according to what seemed most
economically viable at the time, and the advantages this
might bring owners and their communities. We were pre-
sented with evidence, for example, of lengthy efforts by
Ngati Tuwharetoa to establish dairying around parts of
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Lake Taupo, in order to support some owners while also
contributing to the support of core communities. There
was a clear expectation of some overall tribal input into
how this farming might assist overall community develop-
ment objectives. The Stout-Ngata commission reported,
between 1907 and 1909, on Te Arawa wishes to establish
large hapu farms on some of their lands, but this was
largely ignored in favour of an emphasis on developing
individual family farms in the district. Even so, Te Arawa
leaders were also ready to welcome the possibility of fam-
ily farms if they could be made viable. Ngata himself
often spoke in favour of family farms, if they could offer
benefit to communities and remained under the ultimate
direction of tribal leaderships. In all cases, however, it was
expected that communities themselves would decide how
and whether title needed to be rearranged and what part of
their lands might be given over for farming.

We have explored the issue of title in more depth in part
11 of this report. We have also considered the options of
trusts and incorporations, as they were established and
gradually reformed, as mechanisms that — while not funda-
mentally addressing issues of title — at least allowed owners
to overcome difficulties of title in order to manage their
land more effectively. By using these mechanisms, own-
ers were able to assert their full rights as property owners,
including being able to use land for commercial business
purposes. Trusts and incorporations became a significant
means of returning development schemes to owners from
the 1950s, and the Crown submitted that this provided a
reasonable solution to the problem of enabling land to
continue to be managed for development purposes.

In this inquiry region, trusts and incorporations were
frequently used as legal mechanisms for the return of land.
This was one means of enabling owners to avoid further
individualisation of title. Such a model could have been
used for schemes from their inception, and might well have
avoided some of the problems with title and owner partici-
pation that were complained of during the schemes’ opera-
tion. It is not clear, from the evidence available to us, why
it was decided at the time the schemes were established not
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to take advantage of the opportunity to use the land incor-
poration model for owners, when it had been available
from the mid-1890s. We have noted that for some years it
was very difficult for owners to form land incorporations.
However, with Government backing and the encourage-
ment provided by the schemes, it would seem, on the face
of it, that such entities might have been useful in avoiding
later problems with title and enabling more owner control
and input. Possibly Ngata always assumed that some form
of modernised system of incorporations, with more pow-
ers, would be developed at a later stage. However, at the
time the schemes were established he does not appear to
have seriously considered this option.

We can only observe, from the limited evidence avail-
able to us, that Ngata may not have been confident that
the existing incorporation model was adequate for what
was required, even though, as we have noted, he had made
a number of efforts during the 1920s to enhance their
powers. He may also have doubted that he could obtain
Government support to extend the Crown land devel-
opment scheme to Maori land if incorporations were
involved. As we have previously noted, at that time the
Crown was reluctant to promote incorporations if it was
thought there was any chance that individual farm owner-
ship could be encouraged instead. In the emergency situ-
ation of the 1930s, it may also have been considered too
time-consuming and costly to go through the process of
incorporating before establishing a scheme. Instead, Ngata
appears to have been initially confident that the process of
exchanging interests and consolidating titles, if pursued
aggressively, would solve many of the problems of translat-
ing scattered shares in land into viable farm blocks.

This situation had clearly changed by the 1940s, when the
schemes were reviewed and their operations further clari-
fied and regularised. This would have been an opportune
time for the Crown to begin to more actively encourage
incorporations, and indeed this did happen on returned
lands. However, the Crown’s continued emphasis on creat-
ing individual family farms in this region, even where it
was a noticeably less viable form of farming, resulted in a
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missed opportunity for owners to gain experience in man-
aging such enterprises with Crown encouragement and
assistance before they were left on their own with their
returned lands. We note the increasing use of owner advi-
sory committees, which did offer a potential mechanism
for protecting and recognising owners’ interests and their
preferences for title resolution. The Crown also had other
forums available for consultation, such as the Maori War
Effort Organisation and wider tribal leaderships. Some
of the members of the owner advisory committees later
became involved in management committees for trusts
and incorporations once land was returned.

However, on the evidence available to us, these commit-
tees remained limited in terms of consultation and deci-
sion-making. The Crown retained powers, for example, to
decide how and when land would be returned, even during
the relatively hurried final return of lands in the 1980s and
1990s. The experience of owners in resolving issues of title
in individual schemes requires further research. However,
in general, the Crowns emphasis on what it perceived to
be the national interest, and its continued pursuance of
policies of assimilation, without concurrently providing
suitable mechanisms that could adequately protect own-
ers interests in recognising and resolving title problems,
were a failure of its obligation to actively protect the Treaty
rights of owners in their lands.

We also received some submissions which claimed that
trusts and incorporations, while enabling land to continue
to be used for commercial purposes, carried limitations
that were not faced by other landowners seeking to com-
mercially utilise and benefit from their land. We do not
have sufficient evidence to make findings on how suc-
cessful these entities were for development purposes in
the Central North Island. We have received evidence on a
range of trusts and incorporations in this region, including
some that were established to manage land returned from
development schemes, as well as others that were estab-
lished for a variety of purposes. These purposes included
managing land released from leases under Maori land
board supervision, and managing land vested as a result
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of Maori Land Court orders to pay rates and other fees.
Although more research is required into individual cases,
this evidence indicates that, in general, and as we have
noted previously, these entities at least offered the poten-
tial to overcome title problems so that land could be used
for commercial purposes. This included enabling land held
in multiple title to be managed for legally recognised and
enforceable business decisions, enabling lending finance
to be obtained, and negotiating business deals and other
arrangements for land.

We have noted that, in many respects, the major issues
with these entities centred on the extent to which they ena-
bled owners to retain meaningful control when entering
commercial arrangements. In chapter 11, for example, we
noted the mechanism of responsible trustees, which could
in some circumstances reduce owners participation in
management. We have also noted that trusts and incorpo-
rations were subject to considerable restrictions for most
of the twentieth century, including, in some cases, restric-
tions on the enterprises they could participate in and how
income might be used. In some cases, the restrictions were
imposed by the Maori Land Court to provide protections
for owners. It was suggested before us that owners were
not encouraged to fully engage in development opportu-
nities as they chose until the more fundamental reforms
that began in 1974 and continued with the Te Ture Whenua
Maori Act 1993.**

We note that trusts and incorporations continue to face
legal restrictions and obligations, often for owners” protec-
tion, which nevertheless create burdens that other com-
mercial businesses do not face to the same degree. There
is, for example, the need to keep records of numerous
owners and to have regard for wider community benefit.
Many of these entities now represent many thousands of
owners, who can no longer expect significant economic
support even from those entities that have achieved con-
siderable commercial success — as a number have in this
region. Although a number of trusts and incorporations
in this region now achieve a significant annual turnover of
income, because the number of owners they represent has
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also significantly increased, even commercially success-
ful entities now focus on providing support in the form
of community projects, cultural activities, and special
projects such as educational scholarships.

In addition, in some cases, entities that have only
relatively recently re-acquired lands from schemes and
leases face considerable difficulties and restrictions, which
limit their ability to continue developing their lands. In a
number of cases, land has been returned from schemes or
leases without adequate access or surveys. In other cases,
returned land is now subject to local authority or national
restrictions, such as those related to environmental issues.
This can curtail potential land uses, which in turn limits
the commercial returns that are required in order to pay
the costs of retaining such land. At the same time, as the
remnant of the tribal estate, such lands are not easily traded
commercially for lands with more commercial potential.
That is in accordance with owners’ wishes, as reported to
us. But such underlying difficulties and circumstances need
to be recognised and taken account of in policy decision-
making, as part of the Crown’s obligation to protect the
Treaty rights of Maori that include their rights to develop
their properties and as a people.

The Tribunal’s findings

We agree with parties before us that, in general, farming
remained an important development opportunity in the
twentieth century, and that the Maori land development
schemes were a major Crown initiative in this region to
address barriers faced by Maori in utilising their lands for
farming opportunities. In particular, the schemes provided
significant assistance to overcome title difficulties, gain
investment finance, and obtain some of the training and
skills necessary to enable owners to participate in farming
opportunities of benefit to themselves and their commu-
nities. The success of the schemes and the benefits they
provided for owners varied widely in this region, and it is
not possible for us to make findings on individual schemes
in this inquiry.

FARMING OPPORTUNITIES

In general, we have found a strong theme running
through the claims presented to us concerning the imple-
mentation and operation of the development schemes in
this region. This concerns the extent to which the Crown,
in taking significant legal powers to overcome title prob-
lems, provide investment funding, and develop farm skills
and expertise, also took reasonable steps to protect the
autonomy and Treaty development rights of owners to
participate in decision-making over their lands. These rea-
sonable steps included setting objectives for the schemes
that met Maori needs and preferences, and allowing par-
ticipation in the schemes in ways that contributed to the
development of owners and their communities. It was
claimed that, in placing significant powers in the hands
of officials, the Crown failed to provide adequate mecha-
nisms to ensure that owners’ rights and preferences were
recognised and protected. This resulted in policies and
actions that gave priority to the Government’s objectives
of pursuing the perceived national interest, protecting its
investment, and pursuing policies of assimilation and indi-
vidualisation of Maori communities, to the detriment and
prejudice of the owners and their communities.

We accept that some lack of clarity and infringement
of owners’ rights was probably unavoidable when the first
schemes were established in the emergency economic situ-
ation after 1929. It was also reasonable for the Crown to
seek some security for its investment, reasonable powers
to implement the development work, and some flexibility
in the operation of the schemes. In the circumstances of
the time, the Crown had a number of mechanisms open
to it to review schemes and to change and adapt policies
as required. These included the periodic reviews of the
schemes undertaken over the lifetime of the initiative, and
mechanisms for consultation with owners and their com-
munities, including the legal provision for owner commit-
tees that was provided by Ngata from the outset, as well
as other wider forums for consultation. The latter included
conferences, the Maori War Effort Organisation in the
19408, Maori representation on the Board of Maori Affairs,
and periodic meetings with tribal leaders.
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He MAUNGA RONGO

We agree that, in general, the Crown accepted that own-
ers needed to consent to their land being included in the
schemes. However, we do not accept that owners had full
freedom of choice in this matter, as for most of the twenti-
eth century Maori who wished to farm their land had lit-
tle alternative, and many communities faced severe hard-
ship. Nor do we accept that consent meant that owners
could expect no further rights in the schemes until lands
were returned. The Crown had a Treaty obligation to pro-
tect owners’ rights of development as the schemes were
implemented and operated. It had an additional obliga-
tion of trust, in taking such extensive powers to undertake
development, to take clear steps to ensure that its imple-
mentation and operation of the schemes recognised and
protected the rights of owners and their communities as
far as possible. We do not accept that the schemes were
no more than a business arrangement between own-
ers and the Crown as developer. From the beginning, the
Crown (particularly the Native Minister) accepted that the
schemes were also important for wider Maori community
development.

The Crown had a number of mechanisms available to
it to provide for adequate consultation with owners and
for owners’ participation in decision-making. However,
the original owner committees were disestablished in the
1930s. Later owner representation, from the late 1940s, was
limited in scope and function. It was not until the 1970s
that owners gained a more meaningful say and participa-
tion in the management of the schemes, and even then the
Crown retained authority over strategic decision-making,
including when and how land might be returned from the
schemes. We accept that the Crown had a right to pro-
tect its investment interests and to pursue its own objec-
tives, but this could not justify it ignoring or overriding
the rights of owners. The Crown failed to take reasonable
steps, in the circumstances, to provide for adequate owner
consultation and participation in decision-making, and
to ensure that the policies it implemented infringed their
rights and preferences as minimally as possible. This was
a breach of the Crown’s obligations to actively protect the
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Treaty development right of owners, to act in partner-
ship with the owners, to consult them on matters cardi-
nal to their interests, and to respect and give effect to their
autonomy.

This failure by the Crown to provide for adequate con-
sultation and minimal infringement of owners’ rights had
significant impacts for owners and their communities
in a number of areas. These impacts included the finan-
cial management of schemes, where the State sometimes
required levels of investment protection and debt repay-
ment that were in excess of what was appropriate for mar-
ginal lands at the time and without regard to the circum-
stances in which many early schemes, in particular, were
established. Farming was placed (for the national good)
ahead of a more flexible approach to what was most eco-
nomically beneficial for owners and their communities in
this region. In our view, the Crown’s obligations did not
require it to ensure that each scheme was economically
successful. We also recognise that the Crown had the right
to assert reasonable control over the development pro-
cess to protect a fair repayment of its investment and to
enable development to be undertaken. However, in taking
significant powers over lands through the schemes, the
Crown had an obligation to manage those lands in ways
that recognised owners’ interests and objectives as well as
the Crown’s interests. This included encouragement with
experience and expertise in business management as well
as farm work.

It is not reasonable to expect the Crown to have neces-
sarily foreseen all the problems and difficulties that arose
with some of the development schemes; nor to expect the
Crown to have foreseen all changes in economic and other
factors that impacted on the viability and profitability of
the schemes throughout their duration. However, we note
evidence of regular reviews of the schemes. We find that
it was reasonable, with such an important initiative, sus-
tained over such a long period, for these reviews to have
considered how the schemes were likely to meet changing
owner and community requirements, as well as how they
could be made more efficient. We agree that there were
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no necessarily ‘right’ answers to some of the issues faced
by the schemes, which included the appropriate balance
between commercial imperatives and the encouragement
of family farming, the balance between the rights and obli-
gations of occupiers (including outsiders) and owners, and
the question of how land might be returned. Striking an
appropriate balance in any given scheme required effective
mechanisms for meaningful consultation and considera-
tion of owners’ rights and preferences. It was not consist-
ent with the Treaty for the Crown, alone, to decide what
interests and objectives would be pursued. Nor was it rea-
sonable to unilaterally apply new criteria and requirements
to schemes that had been established under quite different
circumstances and with different objectives — here we refer
in particular to those schemes established before 1949. We
agree that, in many cases, parties did hold similar objec-
tives for the schemes, and that it was possible to resolve
differences through partnership. However, the Crown’s
failure to adequately provide for such partnership, and its
decision to rely instead on the powers it gave itself, was a
failure to actively protect Maori Treaty rights.

In making the land development schemes its primary
means of assisting Maori to develop their retained lands
for farming, the Crown had a responsibility to ensure that
the schemes were flexible enough to take account of a wide
range of development r