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Unless otherwise stated, endnote references to claims, documents, papers, transcripts,
and statements are to the Wai 863 record of inquiry, an extract of which is reproduced
in appendix 1v and a full copy of which is available on request from the Waitangi Tribunal.
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CHAPTER 9

HOW VOLUME Il WORKS

9.1 INTRODUCTION

In volume 111 of this report, we explore how the power relationship between settlers and
tangata whenua in this district changed profoundly once the ownership of most of the
land had passed from Maori to Pakeha.

In the early years of settlement, Pakeha had no choice but to engage productively with
Maori. First, settlers took up residence in districts only with Maori sanction. Once estab-
lished, the settlers needed Maori as workers, as providers of local knowledge, as traders in
food and other commodities, and - especially — as owners of land that the settlers might
want to lease or buy. So long as Maori were substantial owners of land, they were inev-
itably part of local decisions. But, well before the end of the nineteenth century, owner-
ship of most of the land had passed out of their hands. Pakeha took over food produc-
tion and trading, and they established their own formal processes for doing things. Their
processes reflected their own cultural preferences, and Maori were substantially excluded.
Progressively, Maori had less and less that the settlers wanted or valued, and their influ-
ence diminished accordingly. Finally, most Pakeha valued Maori only for their labour in
mainly menial jobs. In Wairarapa ki Tamaki-nui-a-Rua, Maori became a poor and largely
invisible minority.

But the identity of Maori, their sense of who they were, was intimately connected to
place, even when they no longer owned the bulk of the land. Losing power and influence
in their own rohe (tribal territory) threatened their very existence as people recognisably
and viably Maori. The role of hapti and iwi as tangata whenua in the places where their
tipuna (forebears) lived was, and remains, fundamental. This volume of the report traces
how, in many areas of local life in this inquiry district, that role has been jeopardised.

9.2 STRUCTURE OF VOLUME 111

Volume 111 is organised as follows:
» Chapter 10 sets out the thinking behind the volume. We explain the conceptual
framework for grouping together the many subject areas we deal with in this vol-
ume. It turns on the relationship between Maori identity and their traditional areas

811
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THE WAIRARAPA KI TARARUA REPORT VOLUME 111

o

Maori at Ruamahanga River, circa 1870s-1880s

of occupation. We describe the connections that bind
tangata whenua of this region with places they have
inhabited for centuries and examine how those con-
nections were, and are, expressed.
» Chapter 11 describes the landward and seaward ter-
rains that the Maori people of this region occupied.
We then turn to the here and now: who is managing
these landward terrains and how are they doing it? How
are these processes working for Maori? We investigate the
different areas of policy and law affecting the landward ter-
rains as follows.

812

» Chapter 124 traverses what happened to the land-
ward terrains in the process of colonisation. It looks
at effects like deforestation, wetland depletion, and
species loss.

» Chapter 12B focuses on local government represen-
tation and resource management — how the institu-
tions and management of local authorities impact on
Maori and how the tyranny of the majority is played
out at the local level, where elections deliver little in
the way of Maori representation. It also examines
how the Resource Management Act 1991 authorises
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9.2

various uses of the environment and the difficulties
for Maori of influencing these processes.

» Chapter 12¢ looks at how the work of the Department
of Conservation affects Maori in this inquiry district
and their aspirations for positive change.

» Chapter 12D canvasses heritage management, includ-
ing both heritage sites (wahi tapu) and cultural prop-
erty (taonga), and how the regime for protecting
property and places of cultural significance to Maori
is structurally flawed.

All these areas of policy and law have important
features in common: they concern land and other
taonga and they profoundly affect Maori in their
traditional areas of occupation. But, despite their
importance to Maori, Maori and their concerns
occupy a position at the margins: the Pakeha world-
view is dominant. Officials are typically Pakeha, and
too few are knowledgeable about or interested in a
Maori perspective. Only occasionally, and almost by
accident, have Maori preferences been endorsed and
given effect.

» Chapter 13A examines the seaward terrains and how
the effects of colonisation and development affected
them somewhat later than the landward terrains.
Eventually though, population growth, greater mobil-
ity, and increased fishing took their toll, resulting in
resource depletion and problems of access for Maori.
The enactment of the quota management system is
described, as is how Maori became part of the com-
mercial fishing industry.

» Chapters 138 and 13C cover the contemporary man-
agement of the seaward terrains. Traditional Maori
thinking conceived of the land and sea as part of an
indivisible whole, but Maori’s experience of coloni-
sation on land differed from their experience in the
seaward terrains. That is because the settlers charac-
terised land as a commodity from the outset, whereas
until well into the twentieth century the marine en-
vironment was conceived as a kind of commons that
Maori could share. The creation of private rights to

Takare Tohi Renata, tupuna of witness Takare Leach, resplendent in

huia feathers

take fish is traced, and the participation of Maori in
the commercial fishery since the Treaty settlements of
the 1980s and 1990s is noted.
= Chapter 138 ooks at the customary fishery and
how it is managed. What are these claimants’
Treaty rights and are they provided for?
= Chapter 13¢ explains how, in 2004, the Tribunal
issued its substantial report on foreshore and
seabed policy as then articulated.’ The enact-
ment of the Foreshore and Seabed Act 2004 fol-
lowed. Recently, the Government commissioned
a review of that Act, and the panel has reported.’

813
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Under these circumstances, and irrespective
of the Government’s response to the report, it
is inappropriate for this inquiry to inquire fur-
ther or to report on foreshore and seabed issues
unless or until the parties have had an oppor-
tunity to reassess the situation and apply further.
» Finally, chapter 14 looks at the contemporary situ-
ation of Rangitane in our district inquiry area and
examines how their issues with identity are to be
viewed in Treaty terms.
» We finish with the Tribunal’s findings and recom-
mendations.

Notes

1. Waitangi Tribunal, Report on the Crown’s Foreshore and Seabed Policy
(Wellington: Legislation Direct, 2004)

2. Taihakurei Edward Durie, Richard Boast, Hana O’Regan, Pakia ki
Uta, Pakia ki Tai: Report of the Ministerial Review Panel — Ministerial
Review of the Foreshore and Seabed Act 2004, 3 vols (Wellington:
[Ministry of Justice], 2009)
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CHAPTER 10

THE THINKING BEHIND VOLUME 111

10.1 INTRODUCTION

Usually, Waitangi Tribunal reports have treated the topics comprised in volume 111 as sep-
arate chapters, each telling separate stories about how discrete areas of Crown policy have
affected Maori. We have chosen not to do that because we want to emphasise the thematic
connections between the topic areas. By doing so, we hope to paint a more comprehen-
sive picture of the bind that Wairarapa ki Tamaki-nui-a-Rua Maori are in: they still live
in areas occupied by their ancestors, they still want to influence what goes on there, but
they comprise a small, typically penurious, minority who have access to none of the cor-
ridors of power. Volume 111 goes, topic by topic, through the practical consequences of
this situation.

The core concept underlying this volume of the report is how Maoriness is profoundly
related to place and how, when Maori are powerless in the very places they spring from,
their Maoriness is threatened.

A Maori person is only ‘Maori’ in relation to tauiwi (non-Maori): in relation to other
Maori they are tribal, and their tribe is connected to a rohe (tribal territory). Their stories
and their whakapapa confirm their roots in the places occupied by their forebears and
their membership of a particular hapt. Who they are and where they come from are thus
inextricably intertwined: whakapapa and rohe are like the weft and the warp of a whariki
(woven flax floormat).

Once Pakeha concepts were overlaid, the Maori relationship with land came to be ex-
pressed in terms of property rights. But, actually, owning the land in the sense that every-
body understands now was simply a definitional precondition to changing the ownership
of the land. This was a corollary of colonisation. In Maori terms, the relationship with
territory is better expressed in terms of authority, influence, control, and protection and
the knowledge, familiarity, and intimacy that comes with long occupation and use.

Colonisation could have been managed in a way that secured the mana of Wairarapa ki
Tamaki-nui-a-Rua Maori in the continuation of their timeless connection with the land
of their forebears, but it did not. Once ownership in English legal terms was transferred
to Pakeha, the connection, in tauiwi (non-Maori) eyes, was severed. Indeed, the relentless
pursuit by the settlers of ownership transfer was probably motivated in part by a desire to
effect that severance, so that the settlers could take over entirely.
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From the point of view of colonisers, colonisation is
about transformation — making the new place your own.
Were settlers interested in learning about or accommodat-
ing the worldview of Maori who had lived in New Zealand
for five centuries? Substantially, they were not. They did
not seek a place for themselves in a Maori world. Their aim
was to create a new society in which they were the centre-
piece. Once they owned the land, they set about modifying
the landscape so that it looked and felt more like home.
They felled the bush. They introduced trees, flowers, crops,
birds, and animals from the countries they had left behind,
and named the landscape in their own language, English.
One hundred and fifty years later, a person driving along
the highways of this inquiry district will often struggle
to spot a native tree. Sometimes, Maori place names are
nowhere to be seen or are so modified as to be unrecognis-
able to tangata whenua (for example, the ‘Haurangi’ and
‘Rimutaka’ Ranges). In these ways, the colonisers effected
their transformation. Pakeha came to control and manage
nearly everything. By acquiring ownership of land, they
took over even places most important to Maori: wahi tapu,
iconic landscape features, mahinga kai (traditional food-
gathering sites). By designing and controlling the legal sys-
tem, they also controlled the practices that defined Maori
existence, like tribalism and the practices of tohunga (wiz-
ards or priests).

But while this transformation of their rohe was happen-
ing, Maori substantially remained in the places they had
always inhabited: until the urban drift of the mid-twentieth
century, they continued to occupy the valleys, hills, and
coastal regions of Wairarapa ki Tararua as tangata whenua
there. Although their landholdings steadily diminished,
they were still, in their own eyes, the people of the land.
They were defined by the land, their knowledge and under-
standing of it, its expression of their cosmology, and their
taking of its bounty, according (as much as they could) to
their own norms.

In this inquiry, it was evident to us that, for most of
the 170 years that tangata whenua and settlers have been
living side by side, the colonisers have had less and less

appreciation of this Maori reality. Increasingly, the cultural
lens of most Pakeha turned only in one direction: their
own. Colonisation obliged Maori to learn to negotiate the
Pakeha world, but Pakeha investment in Maori culture
diminished as Pakeha dominance deepened and spread.

This is why settler culture conceived and established
power structures — local authorities being the prime ex-
ample - that have been, and remain, largely indifferent to
Maori needs and desires.

We heard that the Maori people of this area really want
to be able to make a difference in terms of:

» being represented in local government and involved
in local government decision-making, especially
where that decision-making affects areas of particular
concern to them;

» protecting Maori heritage sites and preserving Maori
cultural property;

» preventing further takings of Maori land by local au-
thorities (or others) under public works legislation;

» using the Resource Management Act 1991 as a vehicle
for making decisions in accordance with Maori views
on environmental protection; and

» partnering with the Department of Conservation,
especially in places of special significance to them
and in relation to species of particular cultural
importance.

Maori seek proper acknowledgement of the legitimacy
and importance of their active and meaningful involve-
ment in all these areas, without the need on every occasion
to battle for such a role.

On the evidence we heard, it would be wrong to say that
Wairarapa ki Tamaki-nui-a-Rua Maori have no influence
as tangata whenua over what takes place in their trad-
itional territory. But the influence they have is usually at
the margins.

The relative weakness of the Treaty provisions in statute
law affecting these many areas of activity ensure that the
ability of Wairarapa ki Tamaki-nui-a-Rua Maori to fulfil
their aspirations on the local scene is very limited. Usually,
we learned, it is dependent upon the goodwill and good
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HETERALOCHA ACUTIRDSTRIS

Male and female huia. The specialised beaks were highly differentiated:

the male’s was long and curved, the female’s short and strong.

sense of key individuals in the Pakeha-dominated local
authorities and Crown agencies. Where that goodwill and
good sense is lacking, Maori cannot get their voice heard
and listened to.

Meanwhile, lurking in the background as a kind of
festering sore for Maori is the power under public works
legislation to acquire their lands compulsorily for public
projects. That this power remains on the statute books, in
the face of sustained Maori opposition and where (as in the
district inquiry area) very little Maori land now remains,
underscores three things. First, it indicates the indifference
of central government to decades of complaint by Maori
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about the effects on them of the compulsory acquisition
of precious remaining landholdings. Secondly, it demon-
strates the unwillingness of the modern New Zealand state
to give effect to the guarantee in article 2 of the Treaty, even
in respect of the vestigial land remaining in the hands of its
traditional Maori owners. And, thirdly, it underscores the
relative powerlessness of Maori politically, both at the local
and at the central government level. The ongoing existence
and use of the Public Works Act makes it clear that Maori
really are left no space within which to exercise rangatira-
tanga — even over land of which they remain owners.

We look back now, though, to the centuries when Maori
rangatira could, and did, exercise te tino rangatiratanga
(the full chiefly authority guaranteed by the Treaty in arti-
cle 2). We begin by looking at the relationship of traditional
Maori with their physical environment — the notion of ter-
ritory and the connection between landscape and identity.
Materially and spiritually, Maori interacted dynamically
with the physical world. They knew it intimately; it defined
their lives. We examine the nature and extent of this inter-
action with the physical world in former times, in order to
compare — and, in fact, contrast - the situation of modern
Maori and their relationship in the present with the lands,
waterways, and coastline over which they traditionally
held sway.

10.2 THE WAY THEY WERE

Perhaps the genius of pre-contact Maori was their pro-
found and intimate relationship with the natural environ-
ment.

Maori conceived of land and sea as a unified whole
under the aegis of Rangi and Papa (the legendary male and
female progenitors). As described in chapter 1, the coastal
marine environment was central to Maori survival, for
food and for community. So, too, were the forested hills
and the streams and wetlands. For centuries, Maori care-
fully balanced their use of these different terrains and the
resources they supported. They knew the habitats, and the
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flora and fauna there, down to the last rock and crevice.
This symbiosis was a cornerstone of Maoriness, and in
some respects, and for some people, it survives today. The
connections with the land are expressed in multiple ways
- in cultural practices, stories, names, diet, navigation.
The land is an emblem of continuity. Phrases like ‘toita te
whenua’ are everywhere in waiata, emphasising the transi-
ence of humanity and the permanence of land.

10.3 A CONSERVATION ETHIC

In the centuries before the pig and the potato arrived, the
people had to maintain an intimate relationship with their
environment to ensure their physical sustenance. They
needed to understand the flora and fauna that produced
food in order to ensure their availability in the future.

Although Maori now regard a conservation ethic as
integral to their culture, archaeological and other data
tell us that the practices that ensured sustainability were
learned in the conditions specific to Aotearoa. In the
period immediately after the arrival of Polynesian people
in this new environment, resources were depleted, and not
all of them regenerated.

The reality is that the impact of humans on the islands
that make up our country has been devastating. In just 700
years since humans settled here, 40 per cent of all indig-
enous bird species have become extinct, and 20 species
are critically endangered. Extinction rates of bats, frogs,
freshwater fish, invertebrates, fungi, and algae are at the
same levels." An English ecologist, Dr Tim Blackburn from
Birmingham University, comes to New Zealand for two
months every year. His expertise is in biological invasions
and extinctions and in understanding the factors that drive
them. In a 2005 article, he is quoted as saying:

New Zealand was the last major land mass colo-
nised by humans and that colonisation happened only
recently so there’s still plenty of evidence, like bones or
feathers, of what was here originally. Ecologists can see

what has been lost and why. For example, many large
species and lots of small ones became extinct after
Maori arrived. Hunting took out large birds, including
10 species of moa, and the kiore, the Pacific rat, elimi-
nated many small [birds] so we have these twin drivers
of extinction that, combined with habitat destruction,
primarily by fire, did terrible work.”

Sixty-eight species of New Zealand’s indigenous birds
have disappeared since human settlement. Most became
extinct during the 500 or so years of Maori occupation,
prior to European arrival, but 17 species have been lost
since then. Currently, 54 indigenous species are listed as
threatened. The Department of Conservation has estab-
lished three categories of threat, with ‘nationally critical
being the most endangered. Species on this list have either
fewer than 250 adults or a population that has declined by
80 per cent over 10 years. On it, there are 21 bird species.
There are parallel lists and classifications of rarity for bats,
frogs, freshwater fish, invertebrates, fungi, and algae.’

The Maori experience of species loss — particularly the
extinction of the moa - and their cumulative, detailed
knowledge of how flora and fauna responded to being har-
vested by humans over time gave rise to the conservation-
ist practices that became a cornerstone of tikanga Maori
(traditional rules for conducting life). Archaeological
evidence shows that, once the moa was extinct and the
seal population significantly reduced, Maori were forced
to effectively eat their way down the food chain: the
remains found in middens show that they were consum-
ing progressively smaller species.* Their initial response
was to search for new islands. A navigator named Hui Te
Rangiora searched the southern ocean and reported that,
apart from the Auckland Islands (which were too inhospi-
table for settlement), there was no more land to be found
- only ice and bull kelp.

At this point, several things happened. Migration came
to an end: presumably, word reached the Hawaiki home-
land that New Zealand was full, and no more waka came
after the Mataatua (around 1500). Secondly, Maori adopted
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Maori outside Whare Tawhito at Te Ore Ore, circa 1870s

horticulture to supplement their hunting, fishing, and
gathering. The main product was kamara, which, once
people discovered the benefits of creating sheltered stone
gardens on the Wairarapa coast, could be grown even in
harsh southern locations. Controlled temperature storage
of tubers over the winter months was introduced so there
would be seed tubers for the new season planting in late
spring.

At the same time, Maori developed conservation prac-
tices to ensure the continuous supply of native species. For
example, kereru (native pigeons) were harvested only in
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the winter months, and it was prohibited to consume shell-
fish (such as kina and mussels) on the rocks or below the
high-water mark, thus preventing pollution or bacterial
invasion of the shellfish.

Unfortunately, when Pakeha arrived, they did not learn
from the Maori experience. Ultimately, they learned their
own conservation lessons, slowly and painfully, and after
further environmental damage and species loss. The result
is that now, finally, and hopefully not too late, the New
Zealand population as a whole supports the prevention of
further species loss.
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10.4 MAORI AND THE CONCEPT OF TERRITORY

Although food-gathering was a critical aspect of the rela-
tionship of Maori with the environment, it would be wrong
to think that this was its only focus. The relationship was
multi-dimensional. The identity of each hapt was intrinsi-
cally linked with its locale. The right to occupy a place was
an incident of whakapapa; it was passed by descent and
was linked to an entitled ancestor. Major, long-established
hapti could trace to the earliest tangata whenua but some-
times to later migrations or to ancestors who had moved
and taken up rights to the places their descendants now
occupied.

Pepeha (traditional sayings) from the nineteenth cen-
tury typically linked iwi or hapa with persons with mana
over land and with landscape features distinguishing
that locale. Down to the present, such pepeha are used
to locate Maori people in terms of whakapapa and place.
Thus, when he gave evidence before us at Masterton, Matai
Broughton introduced himself thus:

Ko Kupukokore me Taraoneone nga maunga.
Ko Aohanga me Mataikona nga awa. Ko te Hika o
Papauma taku hapa. Ko Papauma me Whakataki nga
marae. Ko Potangaroa te tangata. Ko Kahungunu te
iwi. Ko Takitimu te waka.’

Likewise, Manahi Paewai at Makirikiri Marae in Danne-
virke: ‘Ko Ruahine te maunga. Ko Manawati te awa. Ko
Te Rangiwhaka-ewa te tangata. Ko Kurahaup6 te waka. Ko
Rangitane te iwi.® It is interesting to note that the connec-
tion with places - mountains and rivers - is recited before
the connection with people.

The relationship between identity and place was ex-
pressed in many ways. Maori put marks on the land to
establish their place there. Often, the most sacred marks
were not spoken of in the Native Land Court, but they
existed nevertheless. They may have taken the form of
taahu (altars), pou (posts), or tohu (signs). Sometimes, the
act of erecting these marks was very sacred; taahu were
in this category, signifying the relationship between peo-
ple and their most tapu (sacred) ancestors. But pou could

often simply be indicators of a right to harvest a particular
resource — berries, flax, and reeds - or a particularly rich
bird habitat, serving to warn off others.

Urupa (burial places) also related a people permanently
to a place. People buried their dead only on land to which
they had a right. The existence of urupa was therefore one
of the primary ways of demonstrating take (legitimate
claim) to land.

Naming was another powerful expression of connection
with land and dominion over it. The people and events
associated with the name given would be synonymous
with the place forever. Sometimes, the act of naming was
for a particular purpose, perhaps to rahui the land (set it
aside on special terms as a no-go area, for a special pur-
pose and for a fixed period).

People expressed their identity through pepeha, waiata
(songs), and korero (stories) that spoke of their connection
to the land. The more well-known the saying or song, the
more irrefutable the connection celebrated by it.

Thus, we see that it was in the very nature of being
Maori for a person to have an intense, lifelong - indeed,
intergenerational - relationship with the area over which
his or her hapt had mana.

Nor should it be supposed that the geographical area
with which Maori interacted was necessarily small.
Speaking of the nature of hapu, Angela Ballara, perhaps
New Zealand’s foremost expert on Maori social structure,
wrote in her report for the central North Island inquiry:

Hapu were of various sizes, strengths and degrees of
unity. The largest, most powerful hapa did not usually
(that is, in times of peace) live together in a single vil-
lage or defend a single pa (fort). (Very few hapa, even
the smallest, lived all together all the time in any one
village - they all had multiple residences and small cul-
tivations near their various resources for sustenance
during economic tasks.)”

This description is consistent with the evidence presented
in this district inquiry.
In Wairarapa, groups were located primarily on the
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coast, but at particular times of the year they ventured
inland along established routes (usually following river
valleys) to harvest resources to which they were tradition-
ally entitled.

At the Tamaki-nui-a-Rua end of the district, the practice
was reversed. Most groups were primarily resident inland,
in the vicinity of Te-Tapere-nui-a-Whatonga (Seventy
Mile Bush), which was of course used extensively to gather
kai. ‘The products traditionally harvested from the bush,
often seasonally along kai paths, included birds, eels, fruit,
medicinal bark and leaves, wood for canoes and numerous
other items.® These hapa also undertook seasonal excur-
sions to the coast to gather kai there.

Thus, all the hapu had principal kainga (settlements),
and usually also pa (forts). But, in addition, there were cul-
tivations and hunting and fishing camps at other locations.

All the places were known intimately, together with the
terrain linking them. The places could be far apart. For ex-
ample, from the kainga around Te-Tapere-nui-a-Whatonga
to Akitio on the coast was an expedition of several days’
duration. Thus, the total area known and regularly visited
by those hapt was in the thousands of hectares.

Maori customarily engaged dynamically and profoundly
with the locale in which, by birth, they had rights of occu-
pation and resource use.

10.5 THE LOOSENING CONNECTION

Changes in the relationship with the physical environ-
ment described above began very soon after the arrival
of Pakeha. In his report on Tararua environmental issues,
historian Steven Oliver ventured the view that “Traditional
food gathering, and pre-European crops, may have been
largely replaced by introduced European food crops and
domestic animals as early as the 1850s.”

This rapid change appears to have been referable both
to the decline of the traditional resources themselves and
to a decline in the use made of them by Maori.” We now
discuss these two factors.
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10.5.1 Decline of traditional resources

The impact of introduced species on the natural environ-
ment was astonishingly speedy, and sometimes devastat-
ing. Oliver told us that:

By the mid-nineteenth century or earlier the for-
est birds which had provided a major food source had
been greatly reduced in number by introduced species
of rats. . . . The disappearance of forest birds was given
as a reason for selling land by Hine-i-paketia, a Ngati
Te Whatu-i-Apiti and Ngati Kahungunu leader, at the
time of the sale of the Waipukurau block in 1850. She
said the land was now useless as introduced preda-
tors had destroyed the birds and other game and she
wanted the land settled by Europeans with whom her
people could trade.”

The missionary William Colenso voyaged through the
district inquiry area on an inland route ‘from the southern
edge of the Ruataniwha plain to beyond the Ruamahanga
crossing’ in 1846.” It was all bush travel, with few clear-
ings.” Speaking of the dense southern portion of the bush,
he said it was:

the most primeval of any I had seen in [New Zealand].
The soil for many feet in depth was only composed of
decayed vegetable matter, mostly leaves; and many of
the trees were of immense size. The birds were very few
- and a death-like silence reigned - not even broken by
the solitary owl.™

Thus, it appears that the changes in the environment were
sufficiently dramatic as to be noticeable even before land
clearances began.

In the section that follows, we discuss the diminishing
reliance by Maori on traditional food sources as a result
of the introduction of European crops, which were easier
to grow, and pigs, which were easier to hunt and provided
better nutrition for less effort. It is just as well that alter-
natives were available to Maori, because once their trad-
itional lands began began to be occupied in earnest by
Pakeha, the changes to them were many and swift.
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Huge areas of land were deforested in the district inquiry
area in the nineteenth century. This had an immediate and
profound impact on the habitat of many species - the huia
being perhaps the best-known and the most poignant —
and the viability of many mahinga kai must have been put
into question.

In addition to the reduced area available for hunting
and gathering as a result of deforestation and land alien-
ation, there was also competition from European settlers,
who also derived part of their livelihood from hunting and
gathering.” In his report on Tararua environment issues,
Oliver refers to settlers hunting for wild cattle, pigs, horses,
turkey, geese, peacocks, pheasants, deer, kerera, weka, tui,
kaka, eels, and fish."” These observations related also to the
Wairarapa area. To what extent these activities impacted
negatively on the environment or on Maori, we can only
speculate. One possibility is that the opportunity to hunt
introduced species simply reinforced the hunting economy
and Maori’s reliance on it, thereby delaying their switch
to animal husbandry - and increasing their vulnerability
once the forest habitat was reduced by logging.

The increasing competition from European hunters
added to the overall picture of decline in those resources
upon which Maori had relied for mahinga kai. Changes to
waterways brought about by deforestation were another
important factor:

Fisheries were affected by the removal of forest cover
as the river and stream banks eroded and wide, shallow
channels open to sunlight replaced the deeper, shel-
tered pools of forest rivers. The velocity of the water
also increased. The effect was to reduce the habitat of
fish and eels.”

10.5.2 Decline in mahinga kai practices

Changes in mahinga kai practices followed hard on the
heels of the introduction of potatoes and pigs as an alter-
native food source. Foss Leach told us that:

When potatoes and pigs were introduced into New
Zealand by Captain Cook and other early European
visitors everything changed forever.

It is impossible to over-emphasise the impact that
the introduction of these two new items of food had on
Maori throughout New Zealand."

Leach quotes the work of Raymond Hargreaves, who
concluded:

Thus by the 1830’ the potato was the basic food
crop of New Zealand, preferred by the Maoris above
all their traditional crops. This was no doubt in large
measure due to the ease, and, because of its far greater
climatic tolerance, the certainty with which the crop
could be grown in all parts of New Zealand. Another
major factor which added to its attractiveness was its
better keeping qualities when lifted as compared with
the traditional kumara.”

Leach notes that, because of the relatively harsh cli-
mate in the Cook Strait region (which made the cultiva-
tion of kiimara marginal), the introduction of the potato
increased the carrying capacity of Wairarapa lands. We
saw on the southern Wairarapa coast how, before the
arrival of Europeans, the people there went to great lengths
to encourage the growth of kiimara by increasing the soil
temperature with stones and by creating wind barriers.
The susceptibility of kiimara to frost meant that its cultiva-
tion was possible only where the proximity of the sea made
frosts infrequent and light. The greater climatic tolerance
of the new food resources made it easier for people to
occupy inland areas permanently.”

Leach presented to the Tribunal fascinating data about
the relative yields of potato and kiimara in the Cook Strait
region: the former greatly exceeded the latter, and it was
possible for Maori to get two annual harvests of potato.
It appears that, whereas kiimara might yield eight to nine
tonnes per hectare in the Cook Strait region, potatoes
might yield about 15 tonnes per hectare (although the first
crop of potatoes raised in the Hutt Valley was pre-1845 and

823

Downloaded from www.waitangitribunal.govt.nz



Downloaded from www.waitangitribunal.govt.nz

10.6

THE WAIRARAPA KI TARARUA REPORT VOLUME 111

exceeded 45 tonnes per hectare).” If two crops were har-
vested, obviously this figure (15 tonnes per hectare) would
be doubled.™

The uptake of European food crops was also evident
in the north of the inquiry district. Oliver noted that
‘European food crops were adopted at least as early as the
1830s and by 1874 Maori were reported to have produced
2000 bushels of wheat and 200 tons of potatoes on the
plains north of Tararua’®

The introduction of the pig influenced settlement pat-
terns too. Pigs had spread throughout the North Island
by the 1820s.”* Leach quotes a contemporary source that
has Pakeha observing Maori setting off to hunt them in
Wairarapa in 1839. It is stated that pigs were extremely
common by 1842 and that “Wairarapa Maori of the 1840s
frequently killed many more pigs than they needed and
also kept tame pigs.”

Thus, we see that, even before the process of land alien-
ation was really under way in the inquiry area, signifi-
cant changes had already taken place. The impact on how
Maori perceived their relationship with the environment
can only be surmised, but their involvement in raising
crops may have reduced the time available for traditional
food-gathering expeditions.

Another factor influencing change was the greater effi-
ciency of the introduced food resources in terms of the
trade-off between nutritional value and the effort required
to obtain the food. A hapt would no longer need to range
far and wide to obtain the carbohydrates and protein they
required for survival. There would have been declining
reliance on certain favoured areas for digging for fern
root (the main pre-contact source of carbohydrates in
inland areas), on particular groves of trees where birds
were caught and berries gathered, and on far-flung eeling
streams.

This is certainly the implication in Oliver’s evidence.
He gathered accounts from Native Land Court records
of mahinga kai activities on the various blocks in the
Tararua area. At the time when the evidence was being
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given (roughly from the 1870s on), most of the stories
about traditional food-gathering were retrospective. For
instance, Tawa Rautahi, talking about Puketoi 6 (a land
block situated in the centre of the Tamaki district at the
extreme western end of the Tautane block), said his father
had given up cultivating crops there after the introduction
of Christianity (probably in the 1840s) and no one lived
there any longer.” He went there to hunt pigs and catch
birds and had caught eels and rats there in the past. Oliver
notes a number of references in the land court minutes to
a decline in both traditional food-gathering expeditions
from the 1840s and the use of some areas for cultivation.”
The inference from the evidence is that, once European
food crops were available, a hapa could grow sufficient
food in one locality, reducing the need for food-gathering
expeditions further afield.”

The result appears to have been that, by the latter part
of the nineteenth century, traditional food-gathering was
no longer the major means by which Maori in the inquiry
area obtained a livelihood. Hunting pigs and cattle, rather
than catching rats and birds, became the motivation for
expeditions into the bush.” The change was attributable
to changing preferences and to the decline in bird num-
bers; huia and titi (muttonbirds) disappeared altogether.
However, eeling and fishing remained important for
much longer.™ Areas reserved from land sales reflected
this emphasis: they were very often near favoured fishing
locations.

10.6 THE CONNECTION UNRAVELS

Would Wairarapa ki Tamaki-nui-a-Rua Maori have per-
ceived at the time that their traditional practices had
changed forever? Or that their lives had become more
concentrated on the part of their rohe where they culti-
vated potatoes and raised pigs, so that their interactions
with the bush would forever be more spasmodic and less
integral to their survival? And might an awareness of these
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changing use patterns have influenced Maori behaviour in
the sale of land? Did they see themselves as now requiring
less land to survive? Possibly.

However, in Wairarapa the evidence certainly indicates
a strong preference for leasing land to settlers rather than
selling it. The practice was compatible with the traditional
custom of allowing refugees from other iwi to settle on
hapt or tribal land as vassals who paid tribute to their
‘rangatira. Similarly, the leasing arrangement between
rangatira and settlers was a congenial one of mutual
benefit: rangatira gained an income which supplemented
their traditional gardening, hunting, and fishing economy;
settlers gained access to grazing land at a low rent. More-
over, the pattern of leasing adopted in Wairarapa appears
to have allowed the hapt connected with the land to main-
tain their link to it, even though it was occupied by lessees
(see ch2, 6).

It is so difficult now to reconstruct how the people of
those times would have processed the many changes
confronting them. Before about 1800, most Maori peo-
ple would have noticed no cultural changes at all in the
course of their lifetimes. The human world that individuals
entered at birth was the same as the one they left at death.
There was variation in events, of course — feasts, famines,
local triumphs, and disasters — but the patterns within
the society must have seemed immutable. There was just
one way to do things, one cosmology, one vocabulary,
one set of stories; things were just the way they were. But
then, starting with the introduction of muskets and the
new plants and animals already discussed, an era of rapid
change began, and it has really not stopped since.

The period from 1820 to 1850 was one of upheaval in so
many ways. In his report, Leach focused on the experience
of Ngati Hinewaka, a group that traditionally occupied
areas of southern Wairarapa. But the same observations
could have been made about all the groups in the south-
ern part of our district inquiry area, and of the northern
inhabitants too (although probably over a slightly longer
timeframe because of the later alienation of their lands):

Eeling remained important
for much longer: Ernest
Himiona Kawana (‘Limbo’)

in the 1950s

The best way of describing the period from about
1820 to 1850 for the Ngati Hinewaka people is that it
was tumultuous. In the space of one single life-time a
series of dramatic changes took place which changed
their way of life forever. Apart from the normal culture
shock which accompanied all European expansion and
colonization, such as accepting new technologies and
ideology, Ngati Hinewaka had to contend with a com-
plete change in the basis of their economic system, a
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different settlement pattern and distribution of popu-
lation, the introduction of new killer diseases, maraud-
ing groups of musket-bearing Taranaki Maori, the
process of Christianisation, an exodus to Nukutaurua
and a later return, and finally the alienation of at least
70 per cent of their traditional lands. That was a lot to
contend with.”

The evidence certainly suggests that, by the late nine-
teenth century, Maori in the inquiry district were in a par-
lous state. Their population had declined sharply — accord-
ing to Wairarapa native officer E S Maunsell, it had dropped
from 1000 in 1866 to 650 by 1880.” Maunsell talked of
‘want and exposure’ causing death, but undoubtedly the
vast and usually deleterious changes in the peoples lives
also brought with them spiritual malaise. Oliver speculates
that the loss of traditional food resources, and declining
access to and control over them, may have been a factor in
the decline in population and health of Wairarapa Maori.”
As a professional historian, he exercises appropriate cau-
tion in raising this as a possibility only, because of course
there is no proof. But can it really be doubted that Maori of
the period were shaken to their very foundation by what
they were experiencing? Or that the rapid changes in the
landscape - the physical world by and through which they
had lived and located their identity and spirituality — were
shocking in the most profound way?

In this district inquiry, the Crown has conceded that,
by the turn of the twentieth century, there was insufficient
land for Wairarapa ki Tamaki-nui-a-Rua Maori. It appears
to have occurred as a corollary of land sales throughout
the district that Maori were left essentially without any
kind of influence. Their marginal economic condition, liv-
ing mostly as seasonal agricultural labourers on lands that
they had owned but a generation earlier, no doubt con-
tributed to their lowly status in the rural communities of
that era. They were also relatively few and were scattered
through a large district where there were a few small towns
and an extensive hinterland. It seems that, as a group, they
lacked critical mass and had little presence.** No doubt all
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of these factors contributed to their condition as fringe-
dwellers in a society where the affluent farming families
had the most say about everything.

Perhaps it was inevitable, once the chance of their
becoming part of the agricultural land-owning class
had passed, that Maori would simply be overlooked and
bypassed in local decision-making. It was an era in which
the Treaty, if it was speaking at all, was speaking only to
Maori and only on marae: to the Pakeha majority, it was
pretty much a dead letter. The status of Maori as tangata
whenua certainly did not seem to count for much once the
whenua was substantially owned by others.

And yet so much local decision-making did impact
directly on Maori in their capacity as kaitiaki (caretak-
ers) of natural resources and, albeit now to a vastly lesser
extent, as landowners. It is apparent that, when it came to
decisions about the environment, the mood of the times
favoured development rather than protection or conser-
vation. Flood protection was a major topic in Wairarapa
in particular, and the imperatives driving those initiatives
were those of the local farmers, who had their own paro-
chial interests and who had little regard for the wider pic-
ture, including Maori.”

Maori had been invisibilised.”* Where once they were
masters of all they surveyed, now it was as though they
were hardly there at all. They did not sit on catchment
boards, they were not on councils, and their lands were a
resource for others to use, whether through pastoral leases
or compulsory acquisition for public projects. It is impos-
sible to escape the conclusion that Maori land was an easy
target when it came to locating rubbish dumps and sewer-
age ponds: Maori protests appear to have been the easiest
to resist. Maori were not knitted into the power structures
of the day; on every topic, their views did not matter. The
experience and knowledge about land and resources that
they had built up over centuries was barely known about,
and was not valued.

These were the years when acclimatisation societies
were in their ascendancy: the introduction of new spe-
cies for recreational purposes was the flavour of the day.
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The protection of existing species and their habitats was of
much less importance and had little political traction until
the latter years of the twentieth century.

The status of Maori as tangata whenua lived on as a real-
ity in their own hearts and minds, as vibrant as ever in
the Maori world but unseen and unheeded by the Pakeha
world, where, of course, the power lay.

It is plain, or relatively plain, what happened: Maori
were relegated to a marginal and unimportant role in the
communities that now lived on what had been their ances-
tral lands. When the Crown delegated powers allowing the
acclimatisation societies to introduce exotic species, Maori
were simply sidelined. The same thing happened when
local bodies were established and empowered to make
decisions about local resources and heritage and other
matters: very quickly, the tangata whenua became power-
less onlookers who had no meaningful part in the political
economy of the day.

Plainly, it was not in the spirit of the times for Maori
views and Maori authority to be accommodated in the
settler world. But where does that observation take us?
Is it simply cringing presentism to insist that the matter
should not end there? That something more, or different,
should have been done? We do not think so. The Treaty
was intended as a foundation document of the new society,
enshrining principles that everybody signed up to at the
outset, when Maori did have real power. Because the fash-
ions in thinking changed in the course of the nineteenth
century and other imperatives took over does not mean
that the initial understandings should be consigned to a
back drawer labelled ‘irrelevant’

While it was inevitable that the settlers would wish to
acquire land, the way in which it was acquired was not
the only option. We have already examined that topic (see
ch2). Similarly, having sold their land, it was not an inevi-
table consequence that Maori would thereafter be rele-
gated to an insignificant role in the communities in which
they now lived.

The wrongs encompassed in Maori being rendered
powerless in their traditional areas of influence, it seems

to us, go beyond the wrongs associated with the over-
purchase of their lands. As the earlier discussion indicates,
land for Maori was not simply the cornerstone of their
material well-being: the land was them, and they were the
land. It went to their identity and spirituality, and even
when they were no longer its owners, they were still bound
up with it and connected to it, simply by virtue of who and
what they were. The name says it all: tangata whenua. This
is a concept independent of land ownership in the Western
sense. It is about belonging, and it lasts forever.

If the Treaty meant anything at all, it must have meant
at least that Maori were guaranteed the right to continue
to be Maori and to maintain their identity as culturally
distinct people in the new society. Arguably even more so
after their lands were substantially gone, Maori needed a
proper role in the new dispensation, especially at the local
level, where their authority and identity had traditionally
been expressed. But, in fact, they had almost no influence
on local matters, and if legislation did not actually make it
so, it certainly did nothing to improve their situation.

It has been suggested that it is unreasonable to posit a
more rosy counter-factual in which settler communities or
‘the Crown’ dealt more fairly with their Maori neighbours,
because:

» settlers were focused on their own survival and eco-
nomic advancement, and it was no business of theirs
whether Maori were faring well or not; and

» in the nineteenth century there really was no ‘Crown’
to speak of: government in New Zealand was essen-
tially laissez-faire in character; the society was new
and not affluent, and it was every man for himself;
the Crown had neither means nor mechanisms to
regulate the activities of settlers in the regions.

Even if this conception were to pass muster in the nine-
teenth century, what of the twentieth century? Or, for that
matter, the twenty-first century?

For the evidence presented to us of Maori powerlessness
at the local level was not rooted in the distant past. It con-
cerned events in the living memory of the witnesses, tak-
ing us right up to the present day.
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Thus, we had before us witnesses who told us about:

» The lack of Maori representation on local councils in
the district inquiry area, and their pessimism about
the current electoral system ever delivering good
Maori representation in local government.

» Maori exclusion from meaningful roles in local gov-
ernment decision-making.

» How ‘consultation’ with Maori makes huge demands
on their time and energy for little return: their input
frequently makes no difference and their time is not
paid for.

» How Maori land has been taken for public works
even in the face of protest, and how powerless they
feel to protect their land from such acquisitions.

» The relative unimportance of Maori heritage sites in
the official world compared with, for example, the
value put on expressions of European culture in the
built environment.

» Their desire to have the training, resources, and back-
ing to control their heritage sites and cultural prop-
erty themselves.

» Their preference for establishing a basis for working
in partnership with the Department of Conservation,
rather than as an interested party whose views are to
be taken into account.

» Their desire for more say under the Resource Manage-
ment Act 1991, in respect both of planning processes
under the Act and their responses to resource consent
applications. They would like the importance of their
input to be reflected in the availability of financial
assistance.

All the problems referred to above occur in the present
day, under the present legislative regime. This is an era in
which there are no structural reasons why Maori involve-
ment could not be otherwise, and nor is the Government
without resources to pay for what needs to be paid for.
Meanwhile, the Crown’s Treaty responsibilities are under-
stood and acknowledged: in policy terms, the Treaty is not
a dead letter, and the Tribunal’s role attests to that. And,
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yet, changes are slow and incremental, and Maori frustra-
tion continues.

In the succeeding chapters of this volume, we look at
each of the various areas in which the fundamental griev-
ance of Maori is that, in the very places where they live
and where they are tangata whenua, they still lack suf-
ficient power to make their cultural preferences count in
decision-making.
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CHAPTER 11

WHERE AND HOW MAORI LIVED

11.1 NOURISHING TERRAINS

Wairarapa ki Tararua is a rich and fertile environment comprising multiple ecological
niches: the wide alluvial lowlands of the Wairarapa valley; the small coastal lowlands
between Te Poroporo/Cape Turnagain and Matakitaki-a-Kupe/Cape Palliser; the dense
lowland forest of Tamaki-nui-a-Rua/Seventy Mile Bush; the upland forests of the Tararua
and Ruahine Ranges; the mixed environment of the coastal hills and ranges; the rivers,
lakes, and wetlands; and the estuaries, lagoons, and coastlines."

In volume 1, we identified the district’s key geographical features and told how and
why various hapt came to settle in different localities. We described, in general terms,
how Maori used, changed and were changed by the physical environment in the centuries
before the arrival of the Pakeha (see ch1).

In this chapter, we briefly revisit the traditional relationship between the tangata
whenua and the local environment in the early nineteenth century and note how that
began to change under the impact of European settlement. We consider both the land-
ward and seaward terrains. To tangata whenua, these were inextricably connected. They
were — to borrow a phrase used by anthropologist Deborah Bird Rose about the experi-
ence of Australian Aboriginals - their ‘nourishing terrains.” They were places that gave
life and received life; they were lived in and lived with; they provided nourishment for
body, mind, and spirit; they were living entities with a yesterday, a today, and a tomorrow.’
Knowledge of each nourishing terrain was local, specific, detailed, and tested through
time. On the evidence before us, there is no place in Wairarapa ki Tararua today that has
not been ‘travelled, known and named’*

11.2 LEARNING THE FRAGILE NEW ENVIRONMENT

This carefully generated local knowledge grew out of, and intermingled with, Polynesian
concepts that arrived with the first settlers. They were intentional voyagers, bringing with
them carefully selected gene pools of people, plants, and animals.” They also brought con-
ceptual tools such as whakapapa, tapu, and rahui (restriction on access for a set time)
that would, in time, provide the foundations for a new and comprehensive environmental
ethic. In Aotearoa, they found an environment that was bountiful but also fragile and
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Wharepapa River and southern Remutaka Range

highly vulnerable to the arrival of people and animals.’
It was also decisively different from their tropical home-
lands. ‘Massive, cloudy and cold, writes Professor Atholl
Anderson, ‘it stretched to the limit the environmental
adaptability of the first settlers.” The response, he suggests,
was ‘typical of colonisation everywhere and at all times.
Because migration to a new environment releases a power-
ful instinct to expand as rapidly as possible, these first set-
tlers became ‘optimal foragers, plundering those resources
that offered the greatest return from the least effort.’

The consequences of this initial encounter between
people and environment, most acute during the first one
or two centuries of human occupation, were described in
volume 1.” This was a time of mutual adaptation, in which
new balances were established.”” Research into the wider
prehistory of New Zealand shows that the first settlers did
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not always have the knowledge or cultural mechanisms to
modify their food-gathering practices when necessary for
the ongoing health of their people and environment (see
sidebar). But that changed over time. Polynesian people
became Maori as they explored the new land, observed
and experimented, enlarged their local knowledge base,
and increased their range of production possibilities.
Whakapapa were expanded and adapted to embrace the
full range of biota and physical phenomena, including the
clouds, winds, water bodies, and landforms of this new en-
vironment." Takirirangi Smith, giving evidence for Ngai
Tamapuhia-a-Rangi, describes the essence of whakapapa
korero in these words:

Essentially everything in the environment was
related and a descendent of mother earth (Pap[a]
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The First Polynesian Settlers at Palliser Bay

Detailed archaeological research undertaken by Foss and
Helen Leach and their Otago University colleagues at coastal
sites around Palliser Bay indicates that a small community of
Polynesian people arrived and settled there around the twelth
century. Their stone artefacts show that they had close links to
other communities on the shores of Cook Strait and further
afield in the North and South Islands.

In a land not previously settled, and in the absence of spe-
cific local knowledge, the settlers’ strategy was simple: take
and consume the most readily available resources. They had
brought plants and animals from Polynesia and attempted
to set up a familiar pattern of living in their new place. They
established the garden agriculture that had worked well for
them in their tropical homelands. They used slash and burn
methods to remove the forest, and they moved stones to
create plots where the plant materials carried from their
homelands could be planted. Bones and shells gathered from
middens show that they also exploited the resources of sea,
beach, shore platform, estuaries, and forests. However, there

]

The tools of the Neolithic Maori. A selection of chisels, hafted adzes, and gouges used for cutting or sawing wood and stone.

is no evidence of either moa or flightless duck (found in pre-
settlement archaeological sites), indicating that these species
had become locally extinct as a result of climate changes in
the centuries before Polynesians arrived.

Unfortunately, there was a mismatch between the settlers’
familiar technologies and their new environment. Very few
of the tropical plants they brought survived in Wairarapa.
Kamara was marginal, and the garden soils declined in fertil-
ity with each successive crop. As a result, while the first gen-
erations of Polynesian settlers were fit and healthy, successive
generations were less well nourished. The environment also
deteriorated: more and more forest was cleared for gardens
and then regenerated into scrub and grassland. Erosion fol-
lowed and the sediment load in streams increased, destroying
bivalves and gastropods in the estuaries, lagoons, and coastal
waters. An ecological disaster affected humans and environ-
ment, and the area adjacent to Palliser Bay was abandoned for
a period of between 200 and 400 years.

i
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The Seasonal Round in Pre-Contact Wairarapa

Takirirangi Smith described the pre-contact round of seasonal
activity followed by Ngai Tamapuhia-a-Rangi. It was deter-
mined, he told the Tribunal, by the nature of the environment
and by the relationship of Rangi and Papa, which controlled
the climate and the seasons. Food resources determined the
location of whanau at any particular time and were linked by
kai pathways, which were themselves part of the manawhenua
(customary rights and authority over land and taonga) and
matauranga (knowledge) of hapu.

Winter/Takurua

The winter months were spent inland, away from the harsh
southerly winds and storms of the coast. Whanau followed the
birds that migrated inland each season to the low podocarp
forest for shelter and berries. Sometimes there was an expedi-
tion to the coast to get seafood. This was noted after the com-
ing of the Pakeha and may have been a continuation of a pat-
tern established in earlier times — particularly if food such as
karengo (edible seaweed), which generally arrived in August—
September, appeared early. Bird snaring was an important

Hamua

Rh

Eketahuna

urauas

Masterton

Te Ore Ore plains

activity, as were rat snaring and the gathering of fernroot and
berries, in places where these foods were abundant.

Spring/Te Kéanga

In spring, guided by the appearance of particular birds and
other signs, the people moved to the coast. There, they fished,
harvested, and planted crops, including kiimara and kérau
(turnip leaves and beet). Later, when European crops were
introduced, potatoes, pumpkins, and watermelons were
cultivated.

Raumati/Summer and Ngahuru/Autumn

In February, karaka berries were gathered and cooked. Raupo
was cut and pollen heads gathered before the onset of rain.
In March and April, pa tuna (a weir for catching eels) were
attended to for the purpose of repair and maintenance. This
was done in time for the two tuna heke (eel migrations) that
used to occur in Wairarapa before the wetlands there were
substantially drained.

Rangiwhakaoma
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Takirirangi Smith presenting evidence at the Tribunal’s hearing at

Okautete School in June 2004

tuanuku) and sky father (Ranginui). Resource use
was conducted with great care and ritual protocol.
Conservation values were reinforced by tikanga and
kawa. Wasteful use of resources was alien to tikanga
and seen as interfering with guardian atua and liable to
bring harm to the group.”

By February 1770, when Captain Cook’s ship stood off-
shore from Palliser Bay, these concepts underpinned every
facet of the relationship that the tangata whenua had with
the environment of Wairarapa ki Tararua - their patterns
of settlement, the way they grew and gathered food, and
the way they travelled about the area according to the sea-
sonal availability of resources.

11.3 USE DICTATED BY NEEDS

The tangata whenua used the region’s resources in ways
dictated by nutritional needs. Foss Leach explained that if
we are to thrive and survive, we need to derive about 8o

per cent of our caloric energy from fat or carbohydrate
foods.” In Wairarapa ki Tararua, fat could be provided by
the blubber from sea mammals and from birds and rats
captured at the end of the summer and during the autumn
feeding seasons. Carbohydrate was important and was
found in kamara, which came from the Pacific with the
first canoes. However, it could be grown only in frost-free
areas close to the coast. Aruhe, or fern root, could be cul-
tivated in forest clearings but needed a greater amount of
effort and preparation for a smaller amount of food. It was
also very fibrous and its detrimental effect on dental health
led to premature deaths.

No one locality provided all the foods that were
needed, but the abundance of different terrains through-
out Wairarapa ki Tararua meant nutritional needs could
be met. Hapii across the region followed a seasonal cycle
of activities that enabled them to draw on the resources
of coast and forest at optimal times of the year (described
more fully in chapter 1)." The sidebar opposite shows what
this meant for hapa whose primary kainga mara (cultiva-
tions) were close to the coast and who moved inland to
obtain different foods at certain times. For those hapti who
lived mainly inland, the annual cycle was more evenly bal-
anced between forests and coast.

11.4 KA1 PATHWAYS

Stephen Oliver gave evidence on kai pathways, based on
material drawn from Native Land Court minute books.”
For example, Tanguru Tuhua, giving evidence at the Wai-
kopiro block hearings in March 1889, named four pathways
where rats were caught and groves of miro trees, which
were important for birding."® At the same hearing, Hori

»»> Major Tuniarangi Brown (also known as
H P Tunuiarangi) with several hinaki and the hull of a
large waka, circa 1906. The children are unidentified,
and the location given is ‘Wairarapa Valley'.
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A family (tipuna of the Reiri whanau) outside a whare puni (small communal sleeping house), at Mangaakuta hamlet, near Masterton, circa 1870s

Herehere described a kai trail that followed the Manga-
puaka River: along the way were cultivations and camp-
ing spots, places where inanga or whitebait could be taken,
hinau trees, tutukaka, a place for collecting flax, and a place
to go to avoid war parties.” Other kaumatua gave the same
kind of evidence at other Native Land Court hearings, and
some of this matauranga has been handed down and was
given to us by witnesses in this inquiry.”® William Wright
described kai trails that not only linked coast and forest
within the Tararua rohe (tribal territory) but also crossed
the Tararua Ranges and followed the West Coast rivers to
Shannon. ‘These were seasonal trips where wed send dried
crayfish and dried fish like kahawai over there, he said.
“Theyd get the crayfish from us as they weren't as good
over there on the West Coast’” The specifics of kai trails
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changed as land was sold and vegetation was removed, but
the pattern of seasonal movement persisted into the twen-
tieth century.

11.5 SEAWARD TERRAINS

As the evidence about kai pathways indicates, for the
tangata whenua in the pre-contact era, the nourishing ter-
rains of Wairarapa ki Tararua were offshore as much as
onshore. As historian Cathy Marr told us:

Iwi traditionally used and managed the Wairarapa
coastal area as a transport route, and for its coastal
resources and fisheries, such as shellfish, crayfish,
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seaweed, seal rookeries, seabirds and beached whales.
The whole Wairarapa coastline appears to have been
used for harvesting resources, with shellfish and cray-
fish in particular apparently an important part of the
traditional diet of Wairarapa Maori. Not surprisingly,
archaeological evidence shows that the most favoured
sites for camps and settlements before 1840 were those
that were most hospitable along the otherwise rug-
ged and exposed coast. These included areas such as
Castlepoint, Riversdale, Flat Point, Te Kopi and the
Palliser Bay area, still the most favoured areas for both
Maori and Pakeha today.”

These coasts provided a diversity of habitats, from rocky
headlands and reef platforms to sand and gravel beaches,
shallow inshore waters with large sub-tidal boulders, and a
complexity of streams and channels.”

Takiririrangi Smith described customary uses of the
coastal and marine habitat on the coast north of Flat Point:

The main foods gathered from the shore were
paua, koura, kina and all types of shellfish. Seaweeds
included karengo and ingo. According to traditions,
women carried out this activity[,] and children[,] while
men were engaged with the offshore fishing. A wide
variety of fish were caught off rocks, using nets, lines
or speared. Larger fish such as whales were captured by
the use of hoa, or sacred chants that were uttered from
waahi tapu, usually a high point which looked out into
the ocean.™

Smith told the Tribunal that Te Rae o Rakaiwhakairi, at the
mouth of the Kaihoata River, was one of the places where
such karakia (spiritual incantation, prayer) were used,
causing the whales to come in and beach themselves. He
supplied the karakia Pakake Parawa Upoko Hue and an
English translation.”

Witness Tipene Chrisp collated korero (statements,
stories) of Rangitane kaumatua of the late nineteenth
and early twentieth centuries that showed how Rangitane
hapt fished at various places along the Wairarapa coast,

Waitangi Tribunal, March2010 nh
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including at Lake Onoke, Pahaoa, Waikékeno, Te Unuunu,
and Mataikona.” They caught and collected fish, shell-
fish, and edible seaweeds, including hapuku and kahawai
(fin fish), paua (a large univalve shellfish), kuku and katai
(kinds of mussel), and koura (crayfish). Well-known fish-
ing spots were named and recorded in Rangitane narra-
tives. Hapu caught large quantities of fish, and much was
dried for use in winter and for trade with other hapa.”
Claimant witness James Rimene recorded a conversation
with his mother, who described frequently held hui where
Hamua would bring inland produce and the coastal peo-
ples, Te Hika-a-Papaumu and Ngai Tumapuhia-a-Rangi,
would bring kaimoana to exchange.”

The importance of the coastal resources was reflected
in the pattern of Maori occupation and settlement.
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Te Hika-a-Papaumu, Ngai Tumapuhia-a-Rangi, Ngati
Meroiti, and Ngati Hinewaka were among many whose
main kainga (settlements) were on the coast.” Dr Leach’s
comments about Ngati Hinewaka seem to us to be directly
applicable to other iwi and hapt:

Their villages were based around coastal ecotones,
that is at the confluence of several different ecosystems,
notably the sea, the coastal flat land, a river valley, and
the forested interior. This provided all the necessary
resources for a successful subsistence economy based
on fishing and shellfishing, kamara cultivation, and
birding.”

The most vital water terrain was the vast wetland ad-
joining the coast. This area was called “Wairarapa Moana,
which is shorthand for two adjoining lakes, Lake Waira-
rapa and Lake Onoke. The lakes formed an enormous
lagoon-like area that was sometimes open to the sea, and
together with the short portion of the Ruamahanga River
that connected them, they formed a single system with
marked seasonality. Yearly floods hugely enlarged the area
covered with water, and the wetland was a habitat for many
species of fish, eel, and water fowl. The critical role and his-
tory of this area is set out in chapter 7.

11.6 CHANGE

As Wairarapa ki Tamaki-nui-a-Rua Maori and Pakeha
increasingly came together from the 1840s onwards, these
established patterns began to change, though fairly slowly
at first. In lowland areas, Maori began entering into lease-
hold arrangements with the Pakeha squatters who drove
sheep around the rocky coast from Wellington Harbour.
While Maori were dependent on the resources of the sea,
lake, wetland, rivers, and the forest-wetland margin, the
squatters were interested in the areas of bracken fern and
native grasses that provided immediate fodder for sheep.”
The two economies meshed together for the benefit of
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both. The squatters concentrated their efforts on sheep
and pastures, while the Maori communities provided food
- pigs, potatoes, pumpkins, and corn, both for their own
needs and for cash or exchange - as well as casual labour.*
The seasonal cycle of food production from multiple mah-
inga kai sites (‘mahinga kai’ means the work of gathering
food) persisted: coastal and lowland communities con-
tinued their excursions into the forests, and the inland
communities continued to visit the lakes and the coasts
for fishing.” Historian Bryan Gilling’s analysis of the eco-
logical impact of the squatter economy and Maori adapta-
tions to it shows that areas of open scrub and grassland,
of lesser importance to the Maori economy, were modified
by the pastoralists, who cut and burnt the existing vegeta-
tion and sowed exotic pasture grasses.” The forests and
the wetlands, important for the Maori economy, were left
undisturbed.

But, as the following chapters explore, as Wairarapa
Maori progressively lost land and control, their traditional
relationships with the landward and seaward terrains
changed irrevocably. In their place was a new geometry of
farms, fields, introduced livestock, stopbanks, flood works,
roads, railways, and commercial fisheries. Chapters 124 to
12D focus on the impact of colonisation and Crown deci-
sion-making on the various elements of the landward ter-
rains — the Wairarapa lowlands and the rivers, lakes, and
wetlands. In chapters 13A to 13¢, the attention shifts to the
estuaries, coasts, and blue-water resources of Wairarapa ki
Tararua.
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CHAPTER 124

THE EFFECTS OF COLONISATION AND DEVELOPMENT

ON THE LANDWARD TERRAINS

When the European settlers came to this inquiry district, their focus was on changing and
developing the land to maximise its agricultural potential. In this chapter, we survey the
various nourishing terrains comprising the Wairarapa ki Tararua inquiry district, identi-
fying for each the primary environmental effects of colonisation and how these affected
tangata whenua.

One of the important effects was on the mahinga kai of tangata whenua. We mention
this now simply to note that we will use the term ‘mahinga kai’ in this chapter to mean
both the places and the practices of traditional food-gathering.

12A.1 TERRAIN 1: THE WAIRARAPA LOWLANDS AND WETLANDS

The Wairarapa lowlands and wetlands were the first area of the inquiry district to be
transformed. The leasing era, described in chapter 2, lasted until the first Crown pur-
chases in the early 1850s. Until then, lessees used the natural grasslands for sheep farming.
Although grazed, the areas under lease remained otherwise in their natural state. But once
Crown land purchases began, the land was surveyed and subdivided, and settlers gradu-
ally converted indigenous grassland and scrub into more productive farmland. As farms
were established, farmers engaged in a quest to control the water flows in the district: the
Wairarapa lowlands are an alluvial plain and flooding is a natural occurrence there.

Meanwhile, Maori were caught up in the sweeping changes. They sold land, they
farmed, and they participated in the transformation of the landscape. Their level of oppo-
sition to environmental change is not always clear. Only in relation to the wetlands is a
story of consistent Maori opposition really discernible — perhaps because tuna (eels) were
so important to Maori and because the link between wetlands and tuna survival was so
immediate.

»» Arapeti Stream, where bush
was felled for the Mangahao
hydro scheme in 1918. The

stream is near Pahiatua.
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12A.1.1 Environmental effects of colonisation

(1) Deforestation

The nourishing terrains of the Wairarapa lowlands were
more than indigenous grassland and scrub. There were
significant areas of forest, including groves of miro, totara,
matai, and kahikatea. The bush was the habitat of many
native birds and flora and fauna that tangata whenua used
for food and other purposes. Trees were felled to make
way for pasture. When the forest habitats of the creatures
and plants that lived there were destroyed, their numbers
plummeted.

(2) Catchment control: taming the water

(@) Introduction

Catchment works like stopbanks, groynes, and river diver-
sions figured prominently in the taming of the Wairarapa
lowlands for pastoral farming. From the 1860s and the
1870s onwards, settler communities steadily transformed
the landscape in their quest to make the water go where
they wanted it to.

The Wairarapa lowlands are, by their alluvial nature, a
dynamic environment that is regularly flooded and fer-
tilised by sediment carried down from the mountains by
high-intensity rainfall. Much of the land was at sea level
and below, leaving it prone to inundation. Swamp and
marshland abounded, and a lot of the pasture was dry for
only some of the year.

For iwi and hapt of the district, the Wairarapa lakes
and wetlands were a significant resource. Whanau from
across the region converged on Wairarapa Moana in April
and May of each year for the annual tuna heke (eel migra-
tion). Tuna (eels) were caught in quantity, preserved, and
exchanged. For the tangata whenua of Wairarapa Moana,
its lagoons, ponds, streams, and wetlands supplied kai
year-round in the form of fish, tuna, and waterfowl.

Once farms and towns were established on these flood-
plains, the settlers badly wanted to keep the water out.” To
this end, they modified the rivers, lakes, and wetlands by
small- and large-scale engineering works from the 1860s
onwards.
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(b) Drain, drain, drain

To begin with, individual farmers built stopbanks to divert
floodwaters away from their lands. From about 1870,
these personal initiatives were supplemented by collective
endeavours supported by Government legislation and sub-
sidies. The Counties Act of 1876 and the River Boards Act
of 1884 opened the way for public works to be initiated in
Wairarapa. River boards were formed for Waiohine (1876),
South Wairarapa (1886), Ahikouka (1907), Kahutara (1921),
and Te Ore Ore (1933).”

Thus, the Crown delegated to local authorities the
power to control water flows. Maori were largely unrep-
resented on local councils and boards, and there is abso-
lutely no evidence that their views were either sought or
heeded. The boards and councils owed their allegiance to
the Pakeha farmers and townspeople who were the main
ratepayers, and, unsurprisingly, the works undertaken
were designed to benefit them.

The best example of the opposition between the
approaches of Pakeha settlers and Maori to draining wet-
lands is the long, bitter stand-off that centred around the
opening of Lake Onoke to the sea. This is set out in full in
chapter 7. Ultimately, there as elsewhere, the settler view
prevailed. Drainage of the enormous wetland comprising
Lakes Wairarapa and Onoke, and many thousands of low-
lying acres in their vicinity, continued well into the twen-
tieth century.

(c) The Soil Conservation and Rivers Control Act 1941

The Soil Conservation and Rivers Control Act 1941 had
a firm focus on preventing flood damage and protecting
soils but not on protecting wetlands.

In 1944, the Wairarapa Catchment Board replaced mul-
tiple river boards. Larger and more carefully integrated
schemes were proposed to reduce flooding, drain wet-
lands, and create more farms. During the 1960s and 1970s,
the Government and catchment board joined forces to
implement a large-scale scheme in lower Wairarapa. This
enlarged the outlet to Lake Onoke in order to lower the
level of Wairarapa Moana, and the Ruamahanga River was
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‘Lake Onoke Sandbar, 1842’ by S C Brees, showing the opening from Lake Onoke to Kawakawa (Palliser Bay)

diverted away from Wairarapa Moana into Lake Onoke.
More drainage was initiated in the area to the east of the
lakes. The Lands and Survey Department acquired 13,000
acres of former wetland and set about creating dairy farms.
The environmental impacts were greater than those of the
previous schemes and, again, Maori were not included in
the consultation and decision-making processes. This was,
however, the last of the large-scale schemes where land
development was given priority over environmental values
in Wairarapa.

(d) The Water and Soil Conservation Act 1967

The Water and Soil Conservation Act 1967 was, for the
first time, legislation with a real ecological focus: it rec-
ognised environmental values and was explicit about the
importance of the natural character of rivers, lakes, wet-
lands, and coastal waters. Provision for environmental

impact assessment backed up these objectives. When the
Wairarapa Catchment Board proposed a further round
of drainage and stopbanking, the full gamut of environ-
mental issues was up for consideration but the balance
of public and official opinion had shifted. The catchment
work initiated in the 1960s was completed, but the new
proposals were abandoned.

The ecological importance of the Wairarapa lakes and
the remaining wetlands was recognised in the 1980s when
the Crown made provision for water conservation orders,
and the Wellington Acclimatisation Society obtained one
for Wairarapa Moana as an ‘outstanding wildlife habitat.
Its importance for Maori was not part of the analysis.’

(e) The Department of Conservation era
The Conservation Act 1987 and the establishment of the

Department of Conservation opened up new possibilities
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for Crown and iwi to cooperate over Wairarapa Moana.
In Wairarapa, the department has played a convening and
coordinating role in implementing the water conservation
order obtained for the lake. In keeping with its Treaty of
Waitangi requirements, it consulted with Wairarapa iwi
and included iwi representatives in the Lake Wairarapa
Conservation Committee. It also consulted with Maori
throughout the preparation of the Lake Wairarapa Wet-
lands Action Plan, 2000-2010.* According to Derek Field
of the department, tangata whenua were consulted before
other public interest groups; all the concerns they raised
were, he considers, addressed in the final plan.’ Iwi also
participated in the preparation of the Wellington conser-
vation management strategy.”

Several problems and opportunities have been identi-
fied by iwi, including the restoration of eeling rights within
reserves administered by the department and a review of
the water-level regime in order to enhance fish populations
and meet the needs of migratory birds. We were told that
these issues are being addressed constructively and that a
number of working arrangements have been put in place.”
Such positive developments in the relationship between
Wairarapa ki Tamaki-nui-a-Rua Maori and the depart-
ment demonstrate both that the latter is seeking to involve
hapa in decision-making and that tangata whenua are
seizing opportunities to exercise their traditional kaitiaki
(caretaker) role. Clearly, the interests of the two parties
are very often complementary. However, for the claimants,
some important issues remain unresolved, including con-
cerns about how joint-management arrangements between
iwi and the department are actually put into practice and
the extent to which Maori input into decision-making is at
the department’s discretion. We return to these issues in
chapter 12c.

12A.1.2 Effects on tangata whenua

(1) Deforestation
The felling of trees happened continuously since the time
that farms were first established in Wairarapa valleys. We

848

have before us no very precise evidence about where and
when this occurred. Nor is there evidence of Maori efforts
to retain areas of forest, or requests for protection of forest
habitat, that enables us to discern what their views were at
the time or how (or whether) they expressed them.

It is apparent from evidence presented by people still
alive today that deforestation continued well into the twen-
tieth century. Kaumatua from Te Uru o Tane, Hurunui-o-
Rangi, and Te Whiti spoke about the relative absence today
of forests and native birds that were prevalent when they
were children.”

(2) Catchment control: taming the water
We heard much more evidence about the issues for tangata
whenua around the control of water in Wairarapa.

Too many years have passed since the enormous wet-
land around Wairarapa Moana was lost for the current
generation of Wairarapa Maori to be able to give direct
evidence about the effects of its loss on tangata whenua.
That wetland was the most important tuna fishery in the
lower North Island, and the people’s decades-long struggle
to keep it is testament enough to how vital it was to them
(see chapter7). With the demise of the wetland, a way of
life sustained for centuries by the use and management of
the tuna fishery was destroyed as well.

Since the loss of that wetland, the viability and quality
of other swamps and waterways has continued to reduce
as a result of drainage and farm run-off. Many creeks and
streams no longer run or are too polluted to play the role
in Maori lives that once they did.

Kaumatua told us of the period from about the 1920s to
1950, when they remembered creeks, streams, and ditches
that were alive with kai. Te Whakapono Edmonds and Te
Arorangi Apanui grew up at Akura near Masterton. They
have memories of eeling, catching crayfish, and gathering
watercress in the small creeks close to their homes.”

Tame Te Kooti Whaanga, from the same area, describes
a creek near to where his whanau lived being used for
everyday drinking, washing, cleaning, and bathing.”
Even Henare Manaena, who grew up at Makora Road,
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The Tararua Range and the Mangahao River, photographed by George Leslie Adkin in February 1909

Masterton, and was born as recently as 1953, remembers
how the creek behind their home was used for baptisms
and for bathing.”

The second half of the twentieth century brought
changes, however. Te Whakapono Edmonds told the
Tribunal that the creeks around Akura have been filled in
to the point where crayfish, eels, and watercress no longer
live there.” Te Arorangi Apanui related a similar experi-
ence she had when she returned to Akura in 1999:

The rivers have all changed, you can’t get kai from
the river anymore. People take gravel from the lands of
1c3B2 without compensating the owners. The[re] used
to be young rivers that were a source of food for our
whanau. Drains have covered them all up, roads have
ruined these young rivers. Farmers have plowed over it
as it’s a hazard and now there’s nothing. No swimming,
nothing you can use to make kai. We're fighting for our
rights.”

Tame Te Kooti Whaanga, also from Akura, identi-
fied the agency that transformed the creek they had used

for drinking, washing, and bathing. ‘One day the Water
Catchment Board diverted the creek] he told the Tribunal,
‘and we were left with a dried up creek bed**

Kingi Mathews explained that tuna stocks are far less
now than before and pointed to the sources of the prob-
lem: “Tractors have been digging out the creeks: the water
flow is very weak. The creeks are shallow now. All the eels
and crawlies have gone . . . Most of the smaller creeks have
been turned into irrigation ditches.”

12A.2 TERRAIN 2: WAIRARAPA KI TARARUA RIVERS

As explained in chapter 3, the relationship between
Maori and river systems was vital to the people’s exist-
ence — and not only because rivers provided food and a
means of transport. For Maori, rivers are ‘the blood veins
of Papatuanuku, which give life and sustenance to all.”®
Their significance extends much wider than in the Western
worldview, as Murray Hemi explained. In the creation nar-
ratives, when Ranginui and Papatuanuku were separated,
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Ranginui’s sadness was such that he wept great rainfalls
upon Papatuanuku. Hemi told us:

Water is recognised amongst Maori as the conduit
for vital, life sustaining energy. The energy or mauri
is carried down from the heavens from Ranginui and
is distributed around the earth by a network of rivers,
streams, lakes and aquifers. It is this network of water-
ways that provides the earth with life and sustenance.”
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Thus, there is a symbolic and spiritual connection
between people and rivers: the mana of the people and the
mana of the rivers to which they primarily relate are inter-
twined. Rivers are icons of tribal identity and were part
of tribal rituals. We heard how particular river spots were
favourite childhood playgrounds, used for swimming and
bathing.

Important in this inquiry district are the Ruamahanga
river system in Wairarapa and the upper Manawati river
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system in Tararua, together with the Akitio, Whareama,
and other rivers that drain to the eastern coast.

12A.2.1 Environmental effects of colonisation

We have noted already the impact of stopbanks and flood-
control schemes on the Wairarapa lowlands. There were
also major changes to the rivers themselves and the water-
courses and pools within them. Stopbanks, groynes, river
cuts, and shingle extraction changed the character of larger
streams and rivers, while many smaller streams and creeks
disappeared as part of a process of drainage and farm crea-
tion. The diversion of the Ruamahanga River to prevent its
flowing into Wairarapa Moana must have been one of the
most drastic changes. If the moana is the beating heart of
the Wairarapa, changing the course of the Ruamahanga is
like draining the land of its life-giving blood.

The results of these physical changes to the rivers were
loss of habitat, loss of indigenous species, loss of mahinga
kai, and loss of amenity. As described above in relation to
the wetlands, between the 1860s and the 1940s the rivers
of the Wairarapa ki Tararua inquiry district were under
the control not of the Crown but of a multiplicity of local
authorities: county councils, river boards, and drainage
boards. The Soil Conservation and Rivers Control Act 1941
led to the formation of the Wairarapa Catchment Board
and the Manawatu Catchment Board. From the 1940s
onwards, the tendency to make ad hoc and piecemeal
changes to rivers gave way to more carefully controlled,
integrated, and often substantial works.

Water quality monitoring programmes have been initi-
ated by the Wellington Regional Council and by Horizons
Manawata. Stephanie Parkyn and Ben Chisnall from the
National Institute of Water and Atmospheric Research
(N1wa) provided an overview of the monitoring systems
in place in Wairarapa and Manawati at the end of the
199os.18 Masterton, Carterton, Greytown, Featherston,
and Martinborough all discharge partly treated effluent
into Wairarapa rivers. Dannevirke discharges effluent into
the upper Manawati system. We do not have comparable

information for Norsewood, Woodville, Pahiatua, and
Eketahuna.

12A.2.2 Effects on tangata whenua
The claimants in the Wairarapa ki Tararua inquiry district
were very concerned about pollution and the consequen-
tial reduction in water quality. Recent monitoring shows
these concerns to be well founded.”

Recollections of Life beside the Manawatii River

Manahi Paewai and Kurairi-
rangi Pearse were among
those who lived beside the
upper Manawatu River at
Kaitoki near Dannevirke.
Titihuia Barclay Karaitiana
grew up at Tahoraiti in the
same area. The Manawati
was a great waterway — a
highway for communica-
tion, for access to food and
materials, and to all of the
interrelated kainga. ‘When
| was a child, remembered
Mrs Pearse, ‘our lives were
dominated by swimming
and eeling’ She then went
on to name and describe
various  swimming
holes. Mrs Karaitiana told
of the importance of the
Kaiwhakapuki Stream and
the Manawat River for
tuna. Herbert Chase, from Kaitoki, remembers the kaitiaki
Peketahi (a supernatural guardian) in the Manawati took
the form of both a crayfish and an eel. The practical uses of
the river and the spiritual connections were equally strong,
as Herbert Chase recalled six decades later.

Kurairirangi Pearse singing a

waiata after presenting her the
evidence at Makirikiri Marae at
the Tribunal’s hearing there in

July 2004
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A Changes in catchment area as a result of the
_ . . Ruamahanga diversion
The Ruamahanga River in Days Gone By &
Claimants who grew up at Hurunui-o-Rangi, on the
Ruamahanga River downstream from Masterton, told us Wairarapa  Moana
about growing up on their awa. Te Oti Josephine Pura vt Stopbanks
remembers the river as a special place, one where the family
. . . . 0
camped in the summer months. Of life beside the river e —
in the 1930s and 1940s, Lovey Rutene said: ‘We swam and
played in the water, as well as collecting our water from
there for washing and drinking. We would catch eels there
and pick watercress along the banks to eat.
Mary Nunn, born in 1943, confirms that summer camping
beside the Ruamahanga River continued into the 1950s:
During the summer months, my family lived at the river, in
a little lean-to and a fireplace. We slept in tents. The family x N
brought food with them and we spent the days fishing for eel
and flounder in the River. It was a bit like a holiday for us, but
it was special as we enjoyed being near the River and using A The present-day Ruamahanga diversion and the
what we could get out of it. control gates
853
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Sewage treatment at Martinborough: oxidation ponds adjacent to the Sewage treatment at Greytown: oxidation ponds located near the
Ruamahanga River streams, with river running along the foothills behind
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» Sewage treatment at

Carterton: oxidation ponds
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The Ruamahanga River skirts

the Masterton rubbish dump

Kaumatua evidence presented at marae across the rohe
(tribal territory) told a consistent story. In the 1920s, 1930s,
and 1940s, tangata whenua were still living very close to
the Manawatt, Ruamahanga, and Taranganui Rivers, and
in many respects they maintained the physical and spir-
itual connection with these awa (rivers) that had always
been a feature of traditional life.”

It was in the 1950s that the failure to control water pol-
lution began to affect Maori - spiritually, physically, and
emotionally. There were spiritual effects because, for
Maori, water is a taonga: its purity is a prerequisite for both
physical and spiritual health. Physical effects arose from
damage to mahinga kai, which made traditional foods less
abundant or unavailable. And, emotionally, there was sad-
ness about how traditional practices and pastimes were
falling away as the environment changed; there was also
frustration and anger arising from the tangata whenua’s
sense that they were powerless to do anything about it.

The pollution that we heard most about in this dis-
trict inquiry resulted from the uncontrolled dumping of

856

rubbish (often near waterways) and the discharging of
effluent from municipal sewerage works at Masterton,
Carterton, Greytown, Featherston, and Martinborough.
For Pakeha on the councils and in the municipalities,
waste disposal into rivers and other bodies of water has too
often been seen as a convenient solution to the perennial
problem of how to get rid of human waste and detritus.
Disposal into and near waterways went on for decades
without reference to Maori cultural preferences, and with
no concern for the effects on the tangata whenua dis-
cussed above. Wahi tapu and treasured bathing and camp-
ing places have been destroyed by engineering works and
pollution. Mahinga kai have been lost as a result of habitat
destruction and poor water quality. Species loss was exac-
erbated by the introduction of trout by the acclimatisa-
tion societies, because trout prey on indigenous fish. All
this led to the reduced availability of favoured foods like
tuna and koura. This diminution in supply is felt especially
acutely because it affects the ability of tangata whenua to
manaaki manuhiri (provide hospitality to guests). Inability
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to manaaki connects to a loss of self-esteem and mana as
tangata whenua.

Lovey Curry (née Rutene) lived and went to school at Te
Whiti, down river from Masterton, in the 1940s. She says
that, even then, sewage flowed down river from Masterton,
and material from the town rubbish dump leached into
waterways.” Frances Reiri-Smith lived at Te Whiti and at
Hurunui-o-Rangi on the Ruamahanga near Gladstone in
the 1950s. She lived away for many years, returning home
in 1994. She described the pollution she came back to. The
construction of stopbanks along the Ruamahanga River
has ‘had devastating effects] she said, and the sacred pools
where kuia koroua (old folk) once went for treatment
are no more. Stopbanks on the western side of the river,
erected by the catchment board in the 1960s, ‘disturbed the
natural flow of the river and caused flooding in the win-
ter, which threatened the Hamuera urupa (burial ground)
where her parents and whanau are buried.”

Tawhao Matiaha also lived at Hurunui-o-Rangi. He
told the Tribunal that they could no longer use the river

<« Lovey Rutene giving evidence
at the Tribunal’s hearing at

Papawai, 31 May—4 June 2004

» Frances Reiri-Smith
giving evidence on a site
visit to Hurunui-o-Rangi

Marae in June 2004

because of a sewerage pipe put into the river near the
Wardell Bridge in or around the 1930s. He went on to say
that there were now fewer eels and that ‘the creek has been
blocked off and what’s left is full of sewerage’ He would
love to go there to take his mokopuna eeling, but he can-
not. He described 1958 protests, organised by his mother,
against a company that removed gravel from the river. The
company took it to Blackbridge, where it was crushed and
used for cement; there were piles of left-over shavings that
they took away, and their local road was busy with the
trucks. Mr Matiaha spoke with passion:

I don’t know who gave them permission to take the
gravel, but it certainly wasn’t anyone from the marae,
as we consider ourselves to be kaitiaki of the river.
Being kaitiaki of the river is a big responsibility and we
took it seriously.™

Kingi Matthews from Papawai spoke about sewage dis-
posal in a similar vein. “‘When the Council set up the sew-
erage ponds, they didn’t ask us, he said. “The Oxidation
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June 2004

passed away. The evidence
was read out at the hearing

ponds were put out into the creeks. This is a big problem
because a lot of our people fished in this area’”

We heard too about other forms of pollution that the
district council does not manage properly. Mary Nunn,
also from Hurunui-o-Rangi, complained that ‘townies
have been allowed to dump their car wrecks and rubbish
into our water’ The whanau took action in the 1980s:

Our whanau decided to take responsibility to try to
stop this continued pollution, because it was obvious
that the Council were not taking their responsibilities
seriously as guardians of the river. So, during the late
eighties . . . [we] started a programme of keeping the
area tidy and free from rubbish. With hard work from
us, the area has improved a lot.”

Hinepatokariki Paewai pointed to problems with indus-
trial pollution, especially from the meatworks. Like Mary

858

<« Tawhao (Cyril) Matiaha giving

evidence at Papawai Marae in

» Hinepatokoriki Rosina
Hawea Karauria Paewai Qsm,
who prepared evidence for
the Tribunal before she sadly

on her behalf.

Nunn, she criticised the district council for not control-
ling the problem. Her brief of evidence informed the
Tribunal about the day when they took the children from
the kohanga reo on a swimming trip, but encountered
indescribable material floating down the river. “That day
we didn’t stay, she said.” Her claim to the Tribunal is a
direct response: ‘We need to be looking after our river,
said Mrs Paewai, ‘We need to be looking after our tino
rangatiratanga.”®

It was not until the 1980s, as the Crown consulted Maori
about the proposed reform of resource management law,
that it began both to inform itself about Maori values in
relation to water and to gain an understanding of kaitiaki-
tanga. Some of these understandings were incorporated
into the Resource Management Act 1991 — of which we
record our views in chapter 12B.
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12A.3 TERRAIN 3: TE TAPERE-NUI-A-WHATONGA/
TAMAKI-NUI-A-RUA/SEVENTY MILE BUSH

Te Tapere-nui-a-Whatonga/Tamaki-nui-a-Rua or Seventy
Mile Bush was an extraordinarily dense lowland forest that
extended from Takapau to Pakaha (Mount Bruce) up to
the 1870s.” For Pakeha, it was a nigh-on impenetrable bar-
rier between the provinces of Hawke’s Bay and Wellington.
For tangata whenua, it was a pataka (foodstore), a succes-
sion of well-stocked kai trails, and a place of seclusion and
refuge.

Maori remained in charge in this part of the district for
longer than in other areas. The purchase of the bush area
and the opening of the land for settlement were contem-
plated as early as the 1850s. But the plans were put on hold
because of the availability of large areas of less-forested
land in Wairarapa and Hawke’s Bay, the land wars further
north, and the Government’s impecuniousness.”

Then, in June 1870, Julius Vogel announced policy that
was to profoundly affect Te-Tapere-nui-a-Whatonga: the
Government would borrow £10 million to fund immigra-
tion, public works, and land settlement. Thus, in Tamaki-
nui-a-Rua from 1871 on, land purchasing began, and set-
tlers were brought in from Scandinavia to build roads,
bridges, and the railway.” Forty-acre sections on the
fringes of the bush were allocated to these settlers under
deferred payment licences, on condition that a set amount
of forest was felled and planted in pasture each year.”” The
onslaught on the forest was rapid and comprehensive.

12A.3.1 Ecological effects of colonisation

While Julius Vogel's policies of the 1870s ushered in an
era of dramatic social and environmental change in
Te-Tapere-nui-a- Whatonga, subtle changes may have been
happening much earlier.

We have evidence in this inquiry suggesting that, as
early as the mid-nineteenth century and long before its
mighty trees were felled, Te-Tapere-nui-a-Whatonga was
already subject to a stealthier form of environmental deg-
radation that affected traditional hunting practices. The

culprit was the rat. It preyed on native birds and may have
diminished their numbers significantly as early as 1840. At
the same time, the introduction of the pig and the potato
was providing an alternative food source. Either or both of
these factors may have led to a move away from traditional
hunting well before the end of the nineteenth century.

(1) Bird depletion

Records left by ‘an assortment of curious colonial adven-
turers’ who visited the forest between 1841 and 1853 pro-
vide the only early accounts of the place: neither Maori
nor the Pakeha farmers who later took up residence there
left a written record of their impressions.”

Who were these curious adventurers? Charles Kettle and
Alfred Wills were surveyors who visited in 1841 and 1842
and reported back to William Mein Smith, the surveyor
in charge in Wellington. Mein Smith himself travelled
into the bush in 1843.** Colenso was a missionary based
at Ahuriri (Napier), who travelled through the Wairarapa
and Tamaki-nui-a-Rua regions each autumn and spring
between 1845 and 1852 on Church Missionary Society
business.” Henry Tacy Kemp was the Native Secretary to
Lieutenant-Governor Edward Eyre in the southern prov-
ince of New Munster and was commissioned to visit all the
Maori settlements in Wellington, carry out a census, and
report on conditions.** Kemp commenced his work in the
west of the island and entered Tararua from Manawata,
travelling through the bush to Wairarapa, and then taking
the coastal route to Wellington.”

These commentators were all careful observers, but they
had in common their European cultural baggage, which
determined their perspective. They followed the well-trod-
den tracks used by travellers and war parties. Their guides
were Maori from outside the region. Their accounts pro-
vide nothing of the perspective of tangata whenua, whose
relationship with this terrain would have been much more
subtle and intimate. Even curious adventurers often did
not see much, travelling in gullies or valleys with limited
vistas.”® And, when they did come upon interesting things,
they were in danger of misinterpreting what they were
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seeing. When Kemp visited Te Hawera (also known as Te
Hamua) in April 1850, he described it as primitive on the
grounds that its inhabitants cultivated nothing but potato
and lived in rude, unfinished huts. What he saw may, of
course, have been no more than a seasonal camp on a kai
route.” We have no way, now, of knowing.

William Colenso was an observant traveller, but his
choice of routes was also constrained.” He kept to the
beaten track, rested at the usual stopping places, and seems
to have talked at, rather than listened to, tangata whenua.
His description of Te Hawera, for example, as ‘a little open
space of fernland, the only one in the whole forest’ indi-
cates that he really had no idea what the ‘whole forest’
might hold (there were certainly many clearings). Colenso
was a keen botanist, and on at least one occasion he slipped
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down his much-cited observation of the decaying, prime-
val bush, which seemed to be home to only a handful of
birds and where ‘a deathlike silence reigned’*

None of us today would have supposed that prime-
val New Zealand bush was short of birds in the 1840s. It
seems, though, that it may have been. We use the word
‘may’ because the evidence is somewhat equivocal. We give
our analysis in section 124.3.2.

(2) Deforestation

Te-Tapere-nui-a-Whatonga was reputedly the densest of
North Island forests. The massive stands of totara, matai,
kahikatea, and maire were of course a sawmiller’s dream.
Once Julius Vogel’s vision took off in the 1870s, sawmills
were set up at successive railheads as roads and railways
pushed into the bush, and sawmill settlements flourished.**
Life was hard for the Scandinavian settlers, who were reli-
ant on the resources of the bush as tangata whenua had
been. However, in stark contrast to Maori, they lived off
the bush only for so long as it took them to destroy it:

the families lived a Crusoe-like existence in the great
forest, relying on their own ingenuity and the natural
products of the bush for most of their food supply.
For many years wild cattle and pig shot in the bush,
pigeons, venison, eels, wild honey and rauriki were
common fare. All members of the family joined in the
struggle for existence. While the men were away in the
work camps the women and children cut the under-
scrub and smaller trees in preparation for the felling,
and during the weekends the men felled the heavy tim-
ber. All took part in caring for the stock, cultivating
and harvesting. As much bush as possible was felled
during the winter months and after drying through
the hot summer months was burnt off during February
and March. When the autumn fires had burnt out, the
ash-covered land was surface sown with coarse pasture
on which the cattle grazed. The fires did not, of course,
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consume the larger trunks and stumps, and to prepare
patches for agriculture it was necessary to haul and
jack the movable logs into heaps and again fire them.”

The settlers left few written accounts, but photographers
and lithographers have recorded vivid images of the fires
and the resulting landscape.

Forest fires were a constant threat, from sawmills and
from bush burns that got out of control.** Newspapers of
the day contain vivid reports of loss of life and property
but barely pause to lament the loss of forest areas that were
burnt inadvertently.” As settlers saw it, the forest had to
be conquered, and the men who conquered it were heroes.
George Jobberns, professor of geography at Canterbury
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Carriage passing through Forty Mile Bush near Dannevirke. This is the area we refer to in this report as the northern Bush.

» The start of
a bush burn.
Smoke might
fill the sky

for days.
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University College, for example, writing in 1956, described
the clearing of the New Zealand bush as the ‘outstanding
achievement of our people in the making of the present
grassland landscape’ and praised the achievements of
‘these struggling people’** Graeme Wynn talked about
the fruits of heroic self-denial and patient courage, and
declared: ‘By 1900 the Seventy Mile Bush, 300,000 acres
of forest so intractable that Scandinavian axemen were
recruited to lead the charge against it, was no more’*

No one at the time seems to have understood, or even
considered, the implications for the environment - or, for
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that matter, for tangata whenua - of deliberately destroy-
ing that vast ecosystem.

Environmental consequences are of course much bet-
ter understood today, and we heard such evidence from
Rebecca O’Brien and Robert McClean, Steven Oliver,
Takirirangi Smith, Titihuia Barclay Karaitiana, Maisie
Hanatia Rangimauriora Te Aweawe Tataurangi Gilbert-
Palmer, and Punga Paewai** Tawa, maire, kahikatea,
totara, and rimu - the forest giants — were cut down or
burned. Stands of miro, important for kerert, were almost
all destroyed.” Once the tall trees and forest understorey
were gone, there was little habitat left for birds or kiore that
survived the fires. It is impossible to quantify, and difficult
even to imagine, the loss of flora and fauna that resulted.

There were other effects. The destruction of the for-
est canopy exposed rock and soil to rain, sun, and wind,
and this increased run-off and sedimentation.”” Creek and
river banks were denuded of vegetation, reducing ripar-
ian capture of run-off. Without the overhanging forest,
creek, stream, and river habitats were profoundly changed.
Together with the increased sediment load in the water,
fish and other aquatic life must have been severely affected.

In short, the felling of Te-Tapere-nui-a-Whatonga was a
far-reaching ecological disaster — not only in terms of the
loss of flora and fauna and the changes wrought on soil
and waterways but also in light of what we know today of
forests’ vital role as carbon sinks.

12A.3.2 Effects on tangata whenua

(1) Bird depletion

When we look at what we know about bird life in
Te-Tapere-nui-a-Whatonga in the nineteenth century, its
gradual depletion, and the effect on the mahinga kai of
tangata whenua, the picture is not simple.

Two strands of evidence were presented to us. One
relates how Rangitane hapu stayed in the forest fastnesses
of Te-Tapere-nui-a-Whatonga when other groups in the
district responded to the invasion of western tribes by relo-
cating to Nukutaurua on the Mahia Peninsula. The hapt of

the deep forest effectively hid there, and once the immedi-
ate threat of invasion had passed, built a series of protective
forts around the bush and resumed their seasonal round.”
Rivers punctuated the tree canopy, as did clearings both
natural (where there were swamps and lakes) and artificial
(where Maori cleared trees to allow light to penetrate and
cultivation to take place).” Radiating out from the clear-
ings, and linking forest and coastal resources, kai trails
went to all the best places for kiore, manu, tuna, and other
aquatic life that inhabited swamps, lake, and river margins.
Tangata whenua of the bush continued their mahinga kai
as long as they could.

The other strand is given in Steven Oliver’s evidence,
and the Crown relies on it in its submissions.” It contends
that predators introduced before 1840 preyed on huia in
particular and birdlife in general to the extent that by 1870
- and probably earlier — mahinga kai in Te-Tapere-nui-a-
Whatonga had already declined substantially.’* If this is so,
then the subsequent felling of the bush and settlement of
the area by farmers would, by inference, have had only a
secondary effect on mahinga kai.

We think that a number of factors were at play. First,
as observed earlier (see chapter 11), potatoes and pigs
were quickly incorporated into the traditional food pro-
duction system and the annual cycle of hunting and har-
vesting. Potatoes especially effected change because they
could be grown in mara (cultivations) in inland forest
clearings, allowing permanent kainga to be established
in places previously visited only seasonally. Secondly, the
arrival of European ships from 1769 onwards resulted in
the release of the Norwegian rat and the ship’s rat, which
multiplied rapidly, spread throughout both islands, and
posed a major threat to bird life. Kiore, brought to New
Zealand by the Polynesian voyagers, had long been present
in the forest, and although they put some bird species at
risk, especially during nesting time, Maori managed them
to the point where a new equilibrium emerged between
kiore, native birds, and hunters.” The Norwegian and ship
rats were much more aggressive, threatened a wider range
of birds, and were not regarded as a food delicacy. Their
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spread was rapid and their impact on bird life was more
devastating. Thirdly, Maori in Wairarapa and Hawke’s Bay
had access, from the 1850s onwards, to cash employment
and a range of imported foods. This combination, it can
be argued, gave them less time, less opportunity, and less
need for mahinga kai.

Steven Oliver brought to our attention the evidence
of dwindling involvement in seasonal hunting that was
given to the Native Land Court from roughly the 1870s
onwards. The blocks that engendered the best informa-
tion of this kind were Waikopiro, Ngapueruru, Mangatoro,
and Puket6i 6.° The witnesses who gave the evidence to
the court mainly affiliated to Ngati Kahungunu, who as we
know withdrew to Nukutaurua in the 1830s.

It may be that the evidence given about these blocks was
representative of the situation that prevailed throughout
Te-Tapere-nui-a-Whatonga. But, alternatively, it may very
well be that it was not. We think that this evidence may
not have described the situation for the whole of the bush
because:

» The flatter and more fertile areas (which were in the

path of the proposed railway) were purchased first.
The ownership of these blocks — which encompassed
the ManawatG-Wairarapa 2, 24, and 2B blocks — was
not contested, and the Native Land Court therefore
had no occasion to hear evidence about traditional
resource use in those places.

» It is possible that the emphasis on abandoned hunt-
ing and gathering practices, and abandoned places
of occupation, dominated the accounts given to the
Native Land Court because the witnesses were mainly
Ngati Kahungunu, and those were the people who left
the district for a significant period.

» It may also be that the parts of the bush that the
Native Land Court did not hear evidence about were
those occupied continuously by the Rangitane hapu
that did not go to Nukutaurua. Their traditional
hunting practices would arguably have continued
later into the nineteenth century, because:
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= the areas they traditionally inhabited were the
better areas for hunting and gathering (being
flatter and more fertile); and

= their access to settler communities (and the op-
portunities they provided for alternative food
sources) came later.”

In conclusion, then, we have insufficient evidence to
assess definitively the impact of predators on bird life
and bird harvesting across the forest as a whole. We are
also reluctant to be categorical about how quickly the
traditional uses of the core forest areas of Te-Tapere-nui-
a-Whatonga diminished in the 1830s, 1840s, 1850s, and
1860s. It seems likely that kai paths continued to be used
on a seasonal basis to some extent at least and that the cul-
tivations in the forest took on new importance as potatoes
replaced aruhe (edible fern root). Pig hunting probably
became relatively more important than hunting for some
traditional food species, but eeling remained important
into the twentieth century both for tangata whenua and for
visiting whanaunga (kin) from the coasts to the east and
the west.”

(2) Deforestation

(a) Loss of species, matauranga Maori, and cultural practices
For Maori, Te-Tapere-nui-a-Whatonga was a Maori world,
defined by Maori traditions and values’” But to Europeans
it was ‘a wilderness that needed to be tamed, ordered,
legally defined, made economically viable, and “civilised”
through European settlement’®

When Maori sold tree-clad land, could they have envis-
aged the scale of bush clearance that would follow? The
systematic destruction of flora and fauna that accom-
panied it? The resulting devastation of mahinga kai?® It
hardly seems likely.

As taonga species were lost, so were the matauranga
Maori (traditional Maori knowledge) and cultural prac-
tices associated with their use.” This was the case, for ex-
ample, with birds like kerera and animals like kiore that
were used for food and clothing, and also plants used for
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rongoa (traditional remedies) and healing rituals.” In
some cases, the loss of the resource and the associated
tikanga (rules and understandings) was absolute; in oth-
ers, resources could be obtained from elsewhere. For ex-
ample, Titihuia Karaitiana told us that, when her grand-
mother could no longer get ingredients for rongoa from
the great bush of Whatonga, she still managed to obtain
them from the foothills of the Ruahine Ranges.**

By the 1930s and 1940s - the earliest period for which
we have direct evidence - the birds and the bush were
remnants only. Maisie Gilbert-Palmer, who was born in
1927, told us about the Mangatainoka block. Land there
remained in Maori hands for longer than in most other
places, and Mrs Gilbert-Palmer told us that, although
much of the Pahiatua—Mangatainoka area was still covered
with dense bush, the birds had largely gone:

This sketch called ‘On the Road
through the Seventy Mile Bush’
appeared in the lllustrated
Australian News on 20 February
1884. As can be seen, tree felling

had already begun.

I can remember my koro, Te Ao, would talk about
the loss of the birds. In his own words he would say
‘Kaore he korero a te manu’ which essentially meant
‘the birds are not talking any more’. He would talk a lot
about the loss of the huia and the kereru.”

It was 60 years later when Mrs Gilbert-Palmer pre-
sented her evidence to us, and of course by then the bush
was gone too. With the important exception of Pukaha/
Mount Bruce, Te-Tapere-nui-a-Whatonga remains only in
memory.

(b) Positive Crown action

Although for the most part authorities were indifferent to
the effect of forest clearance on tangata whenua, there is
one case where Maori pleas over the loss of wahi taonga
(treasured places) in the bush were heard. In 1887, tangata
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whenua at Mangamaire sought the realignment of the rail-
way route from Pahiatua to Wairarapa so that they could
remain the owners of an area important for mahinga kai.
The Crown agreed. It was not until 10 years later that the
line was completed west of the town.”

The Crown also reserved part of the bush from destruc-
tion. It retained the 942-hectare Piukaha block in Crown
ownership in the 1870s and 1880s, and in the 1930s it
included the land in the Tararua State Forest Park. From
1962 onwards, the Crown developed the National Wildlife
Centre at the place by then called Mount Bruce. Thus, an
important (although unfortunately small) remnant of the
once-mighty Te-Tapere-nui-a-Whatonga was preserved
so that future generations could obtain at least a glimpse
of the trees, shrubs, and wildlife that were once so plen-
tiful. We talk more in chapter 15 about the present-day
relationship between Rangitane and the Department of
Conservation, which is the part of the Crown that now
runs Pakaha/Mount Bruce.

12A.4 TERRAIN 4: THE REMUTAKA, TARARUA,
RUAHINE, AND AORANGI RANGES

A similar environmental story can be told about four
mountain ranges - the Remutaka, Tararua, and Ruahine
to the west and the Aorangi to the south-east.” They were
purchased by the Crown in the nineteenth century but
were not sold for agriculture or pastoral farming. They
were, however, much modified. Clearings were made
around the margins as part of unsuccessful attempts at
agriculture, tall trees were removed by logging, and fires
from sawmills and land clearance in the lowlands spread
into the upland forest. All of these diminished the density
and the diversity of the forests.

12A.4.1 Environmental effects of colonisation

Although some of the environmental damage suffered
by these forests was the result of logging and forest fires
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associated with sawmilling, predators were the primary
cause of the destruction.” Sometimes by accident and
sometimes by design, numerous predators were released
into these terrains: cats, dogs, rats, pigs, goats, trout,
Canada geese, deer, possums, stoats, weasels, and ferrets
all found their own destructive niche there.”

Pigs, goats, and rabbits were released by early explor-
ers, traders, and whalers, while rats and mice escaped
from ships and spread throughout New Zealand. Planned
settlement, beginning in Wellington in 1840, brought a
succession of other releases. Species released intention-
ally included deer in the 1850s, possums and trout in the
1860s, and Canada geese in the 1870s.”° Domestic animals
that became feral included cats, dogs, and cattle.”” Maori
encouraged the spread of some species; for example, pigs,
cattle, and goats. The Government brought in stoats, wea-
sels, and ferrets to control rabbits. Soon after their intro-
duction in the 1880s, these mustelids were characterised as
creatures that destroyed ‘anything with feathers and fur’”
In their work on acclimatisation societies, Dr Carolyn King
and Dr Robert McDowall concluded that, in the medium
to long term, mustelids posed a much greater threat to bird
life than any of the pests their introduction was intended
to curb.”

Not only was the introduction of most exotic species
intentional but it was supported by Government legisla-
tion and, in some cases, backed by Government funding.
In 1846, for example, the Government passed the Duties
and Customs Ordinance, which encouraged the introduc-
tion of exotic plants and animals by exempting them from
duties.

From the 1860s onwards, the Crown delegated acclima-
tisation societies with the task of introducing exotic flora
and fauna and protecting exotic and indigenous flora and
fauna. The societies were set up by Acts of Parliament
and supported by Government funds. They acted as pub-
lic bodies responsible primarily to their membership. ‘No
other agencies in New Zealand, wrote McDowall, ‘have
ever been to the same extent self-regulating in a statu-
tory sense, with such minimal Government oversight, or
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without input into their affairs from the general public at
large.”*

Trout, deer, and possums were among the wide range of
species introduced and released by the societies, then pro-
tected by their rangers.” While some new species found
in the mountain ranges of this inquiry district were intro-
duced by the Wellington Acclimatisation Society, others
spread into the district after being released elsewhere.

The specific and detailed impacts of predators within
the Remutaka, Tararua, Ruahine, and Aorangi Ranges
were not described to the Tribunal, but the broad patterns
are well established for New Zealand forests as a whole.”®
Possums browse at canopy level and deer browse at ground
level. In combination, their impact is to let light into the
bush, which substantially modifies the forest habitat.
Similarly, feral cats, stoats, weasels, and ferrets, acting in
combination, reduce the number and diversity of birds.
The reduction in forest habitat, in turn, increases run-oft

o This view of the Waiohine
River and Tararua Range was
photographed by George Leslie
Adkin in February 1909.

and sedimentation, which reduces the quality of aquatic
habitat.

Brougham and McLennan, in a 1985 report to the
Manawatu Catchment Board, indicate when these changes
in the forests of the northern Tararua and Ruahine Ranges
probably occurred.”” Deer, goats, and possums, they sug-
gest, did not arrive until the 1930s. Until then, under-
growth remained thick, and there was little erosion.

More recent research, considered by Parkyn and
Chisnall in their N1wA report on freshwater rivers, points
to a very unstable mountain environment that experienced
substantial natural erosion in advance of the forest deple-
tion.”® We know that major erosion took place from 1935
onwards: huge slips occurred and river valleys filled with
rocks and debris. Thus, forest modification, combined
with natural erosion, contributed to deposition problems
on the lowlands. In sum, the mountain forest environment
of Waijrarapa ki Tamaki-nui-a-Rua in the twenty-first
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century is greatly altered and much impoverished com-
pared with how it was in the nineteenth century.

Attempts to do something about the explosion of pests
in these forest and mountain terrains have been made over
many years. In the 1950s, there was internal debate within
the New Zealand Forest Service and the wider scientific
community about the management of indigenous for-
ests.” The forest park administration, from the 1950s to the
1980s, made substantial efforts to deal with predators and
to protect indigenous flora and wildlife. They were well
informed, well organised, and well resourced. No doubt
the impact of these introduced pests on the mountain and
forest terrains in this district and elsewhere would other-
wise have been worse. Despite their efforts, however, the
effects were very serious.

12A.4.2 Effects on tangata whenua

(1) Introduced pests

Although land ownership passed to the Crown, tangata
whenua relinquished neither their interests in the species
that lived in the forests and rivers nor their kaitiaki re-
sponsibilities to engage with, use, and preserve the forest
environment. Nevertheless, the destructive impact of pest
species, whether introduced by accident or design, has
eroded their relationship with these terrains.

Cathy Marr gave the Tribunal an overview of the
Crown’s role in managing the mountain forests.*” She
says that the Crown assumed that purchase ended Maori
interests, whereas in fact the connection between tangata
whenua and these mountain terrains remains, although
inevitably weakened by the largely uncontrolled introduc-
tion of exotic fauna.

Management and control, such as it was, was delegated
to agencies like the Wellington Acclimatisation Society.
The Crown, Geoft Park reports, worked closely with accli-
matisation societies as it passed successive Acts to do with
protecting introduced species such as trout, deer, and pos-
sums.” Maori complaints were voiced but rarely listened
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to. Settler and sporting values were considered important,
but Maori values were not.

(2) Monocultural management

The passing of the Conservation Act 1987 marked a new
era in which, for the first time, a real connection was rec-
ognised between Maori interests and the Crown’s man-
agement of mountain and forest terrains. In the previous
150-0dd years, official New Zealand had been essentially
uninterested in this connection.

It was in the late 1870s, with the introduction of the
Land Act 1877, that the Crown first began to see its re-
sponsibilities as extending to the environment. From this
time, protecting forests was seen as a means of preventing
erosion in mountain areas which could otherwise threaten
lowland farms and towns. Soon after, discourse about the
need to protect indigenous birds and trees began to be
heard, and by the turn of the twentieth century this had
blossomed into a strong movement for the preservation of
scenery. These discourses were entirely Eurocentric. Geoft
Park comments:

The Crown’s attempt to construct a sense of nation-
hood through scenery has been called inherently cul-
turalist for the way it wrote the natural curiosities of
the land into both a sense and symbolising of identity,
but in doing so wrote out the customary place of Maori
in the environment of Aotearoa.”

The Land Act 1877 and the State Forests Act 1885 made
provision for the conservation of upland forests.” From
1881 onwards, areas of the Tararua, Ruahine, and Aorangi
Ranges were placed under the administration of the State
Forest Service.* This protected the forests from uncon-
trolled logging but did little to halt the depredations of
predators. The higher and steeper lands were protected
under the new regime, but the lowland areas could still be
grazed or logged under licence.” Management was prima-
rily concerned with the protection of farmlands and water
supplies on the adjacent lowlands.
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The forest and mountain areas (especially the Tararuas)
became popular with recreationalists from the 1890s
onwards. Deerstalking and tramping became popular,
groups were formed, and committees were established to
develop a system of tracks and huts. The Tararua Tramping
Club was set up in 1919 and the Victoria University
Tramping Club in 1921.% The spectrum of interest groups
widened and the Native Bird Protection Society was
formed in 1920.

Recreation and conservation groups coordinated their
efforts in the 1920s to encourage the Government to cre-
ate a Tararua national park. The Forest Service resisted,
working instead with hunting and tramping interests to
establish a forest park system for the Tararuas. A sequence
of management plans, beginning with one for the decade
1954-63, provided for multiple uses. Preserving the for-
est and protecting water supplies were the first priorities;
recreation and hunting came next. The Forest Service also
kept the door open for further timber milling and the pos-
sibility of hydroelectric power development.”

The service’s plans provided a more integrated approach
to forest management, including focusing on predators.
They did not, however, recognise Maori interests or val-
ues or include iwi at all. Marr notes, for example, that
the advisory committees — which were described as ‘fully
representative of all parties’ — included catchment boards,
recreation and conservation groups, and the Automobile
Association.” Maori did not figure at all. Under this plan-
ning regime, hunters were encouraged to shoot deer and
possums but Maori were not allowed to harvest birds or
plants for traditional purposes.

Other forest parks were created, building on the Tararua
experience: Rimutuka State Forest Park in 1972 and
Haurangi State Forest Park in 1974. Duncan McIntyre, then
the Minister of Forests, promoted Maori representation on
the advisory committees. The Forest Service responded
by nominating a Mrs A Kauri from Waikanae to take the
place of an Automobile Association member.” Marr com-
ments that Mrs Kauri was not on the advisory committee

as a representative of Wairarapa iwi, and when her term
expired, no other Maori was appointed. There were no
Maori on the Tararua, Rimutuka, and Haurangi advisory
committees in 1982. None of the management plans for
these forest parks made provision for consultation with
local iwi.*

The Conservation Act 1987 saw the first recognition of
Maori values and interests in the conservation task. In the
decade since 1987, structures and policies have been put
in place to include iwi in the consultation processes in the
Wairarapa ki Tararua inquiry district, as elsewhere. Iwi are
regularly consulted. A kaupapa atawhai strategy designed
to include Maori conservation perspectives was developed
and is part of the Wellington conservation management
strategy (the Department of Conservation’s key planning
document for most of the Wairarapa and Tamaki-nui-a-
Rua regions).” As well as these high-level policy devel-
opments, there have been other positive changes in the
management of the district’s forest parks: Haurangi Forest
Park, for example, has been renamed Aorangi Forest Park
(‘haurangi’ means drunk) and Maori now participate in the
planning and implementation of pest-control strategies.”

But many issues are still to be resolved. For example,
access to cultural materials such as bones, feathers, and
plants used for weaving or rongoa still requires Crown
permission and varies according to the goodwill and cul-
tural insights of officials.” The control of traditional plant
materials remains with the Crown and is neither a partner-
ship responsibility nor an iwi responsibility.”* The current
provisions of the Wildlife Act 1953 and the Conservation
Act 1987 fail to give Wairarapa ki Tamaki-nui-a-Rua iwi
appropriate access to places and materials of cultural and
spiritual importance within the forest parks.

12A.5 TERRAIN 5: COASTAL HiLLs AND RANGES

The forests on the western ranges (discussed above)
covered land that was too steep for pastoral production.
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However, the eastern hills were less steep, so their forests
were not similarly preserved.

12A.5.1 Environmental effects of colonisation

The specific details of land clearance for sheep stations
were not led in evidence, but the broad pattern is well
known.” Trees were felled and fired and scrub was cut and
trampled by cattle in order to establish pasture for sheep,
but the soils were poor and it was a constant struggle to
maintain pastures in the face of weed growth, drought,
erosion, and scrub regeneration. Land clearance was inter-
mittent, being dependent on the state of the economy and
job opportunities elsewhere in New Zealand: it began in
the second half of the nineteenth century and extended
through the first six decades of the twentieth century.

Steven Oliver, assisted by Philip Cleaver, relied on Native
Land Court minutes for evidence about four land blocks -
Mangatotoro, Ngapaeruru, Waikopiti, and Puketoi 6 —in
the eastern hills and ranges in the Tamaki-nui-a-Rua por-
tion of the district. From it, we gain a picture of how these
coastal hills and ranges supported the traditional lives of
tangata whenua. Kaumatua who appeared in the Native
Land Court hearings for the blocks between 1889 and 1892
gave korero (spoken testimony) about clearings, kai trails,
miro groves, hinau trees, and eeling places.” They referred
to mahinga kai and to places for hunting wild pigs and
cattle.”

Takirirangi Smith’s evidence focusing on blocks in
Wairarapa showed the same uses of territory. On the Te
Maipi and Te Pohue blocks in the hill country between
Martinborough and the eastern coast were cultivation
sites, mahinga kai locations, rat trails, and miro trees.” The
forests, shrub vegetation, and groves of miro that provided
cover and sustenance for birds and kiore were largely
removed, just as they had been in the north of the inquiry
district. Nourishing terrains, important for wildlife, were
replaced by pastures and second growth.
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12A.5.2 Effects on tangata whenua

Maori were intentional actors in the development of pas-
toral farming on the coastal hills and ranges. They sold
blocks of land to the Crown, they took jobs clearing the
land and working on the sheep stations, and they were pas-
toral farmers in their own right.”” What they did not antic-
ipate was the magnitude of the environmental changes that
would ensue - the destruction of habitat and the loss of
taonga species and mahinga kai - or how those changes
would affect them. When the economy was buoyant and
waged employment was available, they could operate more
or less in the new dispensation. But when times were hard,
they were really hard. The land was no longer there, so
they could no longer simply resort to the old subsistence
way of life.

A century after the Mangatotoro, Ngapaeruru, Wai-
kopiti, and Puketo1 6 blocks went through the Native Land
Court, maps depicting vegetation on those stretches of hill
country reveal that they are forested no longer.” All that
remains is remnant forest in some gullies and regenerating
scrub on some slopes.” Without the vegetation that cre-
ated and supported them, the mahinga kai and food trails
of old are a thing of the past. Wild cattle and pigs can be
hunted where farmers grant access. Eels are still caught
in the rivers and creeks, but the quality and quantity has
diminished as a result of erosion, sedimentation, and loss
of stream habitat.

12A.6 SPECIES CONSERVATION

As discussed in chapter 11, species extinction is not a new
phenomenon in Aotearoa. Nor is it limited to the period
since colonisation.

In this district inquiry, however, the extinction of one
bird species in particular stands out. It is of interest for
many reasons, key amongst them its significance to Maori,
its distinctiveness as a species, and the complex involve-
ment of both Pakeha and Maori in its demise. That bird is
the huia.
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Pikaha/Mount Bruce

Pakaha/Mount Bruce is the one area of Te-Tapere-nui-a-
Whatonga where the lowland forest has survived through to the
present. This remnant is 942 hectares of rugged land adjacent to
State Highway 2 between Eketdhuna and Masterton. It forms the
watershed between the Makakahi River, which flows northwards
to join the Manawatl River, and the Ruamahanga River, which
flows south into Wairarapa. Known to Maori as Pikaha and to
Pakeha as Mount Bruce, the land was purchased by the Crown
but never subdivided or sold. Marr notes that it includes one of
the last substantial remnants of lowland forest, with rimu, rata,
and kamabhi.

The Pakaha block remained in forest when the rest of Seventy
Mile Bush was felled and converted into farmland. Pakaha was,
however, extensively logged and suffered from the impacts of
predators during the late nineteenth and twentieth centuries.
Mike Grace describes the combined impacts of logging, forest
fires, and predators in these words:

The destruction of the Seventy Mile Bush left Pukaha a
charred and battered 942 hectare remnant on the border
between the Wairarapa and Tararua districts. It was infested
with pests; particularly goats and possums and the birds suf-
fered from unrestrained predation by rats, cats and mustelids.

The State Forest Service, formed in 1921, was given primary re-
sponsibility for the Mount Bruce Block and administered it as part
of the Tararua State Forest Park. A portion of Pitkaha adjacent to
State Highway 2 became home for a bird-breeding initiative by the
Wildlife Service from the 1940s onwards, and an area of 55 hec-
tares was gazetted as a native bird reserve.

The wildlife restoration work expanded. The National Wildlife
Centre was opened in 1962, and in 1984 the National Wildlife
Trust Board, with Government and community membership, was
established.

When the Crown conservation estate was reapportioned in
1987, the Pukaha/Mount Bruce lands passed from the Forest
Service to the Department of Conservation. We return to the
agency of the Department of Conservation and its relationship
with Wairarapa ki Tamaki-nui-a-Rua iwi in chapter 12c.

Visitors wonder at the antics of kaka at Pilkaha/Mt Bruce

A boardwalk crosses the wetlands at Piukaha/Mt Bruce
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12A.6.1 The huia

The huia (Heteralocha acutirostris) was a bird of great dis-
tinction. To Maori, it was tapu and highly prized for its tail
feathers, which were used for personal adornment. The
huia’s high status among birds, and its association with
Te-Tapere-nui-a-Whatonga, enhanced the mana of the
people of that rohe. This is reflected in the claims before
us, which characterise the clear-felling of the bush and the
loss of the huia as breaches of the Treaty that have had very
negative consequences for tangata whenua."”

The Reverend Kingi Thaka, a scholar and broadcaster,
was asked in the 1960s to talk about the huia in a Radio
New Zealand documentary. He blended together his own
insights with the words of Elsdon Best and Sir George
Grey:

The huia was highly prized by the Maori in olden
times. It furnished him with no appreciable food sup-
ply but it provided him with decorative plumes upon
which a high value was placed. These black plumes
tipped with white, were passed from tribe to tribe by
means of barter. So, reached the Far North and the
South Island. These feathers of course were worn as
part of a head-dress by the rangitira, the chiefly class,
on ceremonial occasions, and were normally kept in
a beautifully carved container known as a waka huia.
Indicative of the value the Maori placed on wearing
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The visitor centre at Pikaha/Mt Bruce

the huia feather is this extract from a lament to the
late George Grey: ‘Bring forth the feathers of the huia,
that bird so prized that flicks across the towering hills
of Tararua. Bring them to crown the brow of the loved
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one

The huia were remarkable for their beauty. With their
glossy green-black plumage, orange wattle, and distinctive
striped tail feathers, they were elegant and fine. The huia
is often given pride of place in books about New Zealand
birds, such as A History of the Birds of New Zealand by
Walter Lawry Buller (1838-1906)."* Buller was the first
New Zealand-born scientist to build an international repu-
tation, and he wrote extensively about the huia."”

Huia were remarkable in another way, too. More than
any other bird, the beaks of the male and female were dif-
ferentiated. The male’s beak was short and strong, with
muscles enabling it to break open the surface of decaying
logs. The female’s beak was much longer and was slender
and curved; it was perfectly adapted for reaching into rot-
ten wood to extract huhu grubs.

Huia were uniquely suited to a particular type of forest
environment. They were most at home in the shade of the
forest, where ancient trees were quietly decaying on the
forest floor, their soft, damp wood full of fat grubs.”” They
were also reputedly fearless and curious, which must have
compounded their problems once habitat loss brought
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Habits of the Huia

In Extinct Birds of New Zealand, A Tennyson and P Martinson
wrote:

Huia usually fed on invertebrates, especially grubs, but they
also ate plant matter, such as berries. They fed commonly from
dead standing trees and rotten logs, using their beaks tirelessly,
probing or like a ‘pick-axe’, tearing the wood to pieces. Using
their tail, they could prop themselves up vertically on a trunk
to feed. Contrary to many popular accounts, the sexes did not
forage cooperatively.

Huia pairs kept in touch using a constant soft twittering but
the name huia is derived from the bird’s early-morning call - ‘a
strange, deep, melodious whistling-call’. The birds laid two to
four eggs, which were grey with dark purplish-grey and brown
spots, in September-October. Their nests were sometimes
made of sticks, and were seen in large trees, with young being
noted from November to February.

Observations and fossil distribution suggest that huia pre-
ferred partly open habitats to dense forest. Sometimes small
flocks were seen. They were poor fliers but very agile, ‘hopping
along the ground, occasionally making short flights from branch
to branch’ and were reputedly able to spring as far as ‘twenty
feet’ at a time.

Two huia sitting on branches of a titoki tree (with seedpods). The

long-beaked male is to the rear, while the female is in front.

them into closer contact with humans. They were attracted
by human whistling and would approach without fear,
fluttering around the caller. Instead of hiding, huia ‘whis-
tled at you, waiting to be knocked over’'*
Te-Tapere-nui-a-Whatonga was the place that met all
the huia’s needs.”” Writings by Colenso, Buller, and Best
suggest that, by the 1840s and 1850s, they were distrib-
uted across only that portion of the bush that lay between
Wairarapa and Tararua and extended eastwards around the
Puketoi Range towards Akitio."® This moist lowland for-
est provided food and shelter during the cooler seasons of

the year. In summer, the huia moved up into the Tararua,
Ruahine, and Puketoi Ranges.

12A.6.2 Culpability

There is nothing that is uncontroversial about the huia.
That it is indeed extinct is not even agreed, though it is
now many years since there was a sighting.”" And every-
thing about how it came to be extinct (which this Tribunal
thinks it probably is) — and in particular who really was at

12

fault - continues to be hotly debated.
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The key elements in the debate are:

> the loss of habitat;

» the role played by Maori;

» the role played by the colonists: settlers, hunters, and

collectors;

» what was done to save the huia; and

» whether more could or should have been done to

ensure its survival.
After canvassing these areas in turn, we draw the threads
together to assess whether, on balance, the huias demise
can fairly be characterised as a breach of the principles of
the Treaty.

For our knowledge about the huia and what befell it,
we rely primarily on two sources: the writing of William
Phillipps in The Book of the Huia and the evidence before
us of Mike Stone. We are indebted, too, to the work of
Cathy Marr."

(1) Loss of habitat and introduced pests

The huia’s very specific habitat requirements made it
highly vulnerable to deforestation. It required the kind of
moist, ancient forest that was typical of Te-Tapere-nui-a-
Whatonga but not found in many other places.

All indigenous forest birds were susceptible to the com-
bination of deforestation and burning that decimated
Te-Tapere-nui-a-Whatonga from the 1870s onwards, but
none more so than the huia. This was how the deforesta-
tion was accomplished:

After a patch of bush was felled it was left, a tan-
gled mass of trunks and branches, to dry during the
hot summer months in readiness for the burn-off in
February or March . ..

When the burn was taking place the settlers and
their families continued to labour by the glare of the
fires far into the night . . . the whole valley basin was
filled with pungent smoke. . .

When the fires had expended themselves . . . there
was left an ugly smoking wound in the green bush, a
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desolation of blackened earth studded with stumps and

littered with the charred trunks of the larger trees . .."*

Any huia that survived all of this were left without
their habitat, their food supplies, and the natural protec-
tion provided by the bush. Evidence suggests that, once
the bush was destroyed in the 1870s and 1880s, huia went
one of two ways. They either remained year-round in the
upland forests on the slopes of the Ruahine, Tararua, and
Puketol Ranges (where they had historically spent the
summer only) or spread further afield into forests to the
west, north, and south of the Wairarapa ki Tararua inquiry
district. The higher forests within the region were too cold
to provide a permanent home for the huia, but the birds
proved adaptable enough to move to lower forests locally,
to the east of the Puketoi Range,” and in more distant
regions. Huia were reported (usually in pairs) in forests
behind Wellington city, Waikanae, Otaki, and Wanganui;
around Taihape, Ohakune, Taupo, and Rotorua; in the
King Country and Urewera; and in parts of Nelson and
Marlborough.” These alternative habitats might have
offered the huia a chance, were it not for the introduced
pests.

Huia were affected by both introduced insects and
mammals.”” Bees, introduced from Canterbury to the
Forty Mile Bush in the 1880s, proved fatal to some, and
others became hosts to ticks, which may have come from
India along with the mynah bird, which was introduced in
the 1870s."® But mustelids affected the huia more seriously.
When rabbits invaded sown pastures in the 1870s, settlers
combated them first by fencing, trapping, and poisoning,
then by bringing in ferrets, stoats, and weasels.” The mus-
telids were imported from Tasmania in the 1880s, bred on
larger farms near Puketol and Akitio, and then released.”
Alex Sutherland, from Ngaipu and Akitio, explains:

The rabbit pest in the late ‘eighties and early ‘nine-
ties was at its worst. . . . Sheep and cattle were suffering
from want of feed . . . Stoats and weasels were imported
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from Tasmania and liberated on the stations. . . . They
were kept in large ferret boxes and as they increased
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they were taken out and liberated on the hills.

Rabbit numbers fell. But by the end of the 1890s, wea-
sels and ferrets had spread into the forests, and those huia
that survived forest clearances probably had little chance
against them. Phillipps wrote:

They were a constant menace to all ground birds and
their eggs, and young birds must have been particularly
vulnerable. Any group of animals which is denied the
right to rear offspring must sooner or later succumb,
and this could be a sufficient reason in itself why such
a virile species as the huia quickly disappeared in some
localities.”

Settlers and bush fellers had reported sightings of huia
in the forests east of the Puketol Range in the 1880s and
1890s, but this is adjacent to where Alex Sutherland says
the stoats and weasels were released. The sightings did not
continue into the twentieth century.”

(2) The role of Maori

Mike Stone’s evidence emphasised the tapu nature of the
huia - both the bird itself and its tail feathers. Rangitane,
in their closing submissions, endorsed this evidence: for
Maori in general, and for Rangitane ki Tamaki-nui-a-
Rua in particular, the huia had more mana than any other
bird.”* The huia feathers were tapu, the human head was
tapu, and the rangatira who wore the feathers on their
heads as personal adornments were tapu. Huia feathers
were passed from tribe to tribe and reached the extremi-
ties of the country. The special carved boxes in which
they were kept, waka huia, were themselves tapu and were
accorded great care and respect.”

Both William Phillipps in his 1963 book, and Mike
Stone in his evidence to the Tribunal, emphasise that the
huia was greatly respected and carefully managed in the
decades prior to colonisation. Phillipps writes:

Mrs Ngahui Rangitakaiwaho of Wairarapa, painted by Gottfried

Lindauer in December 1880, adorned with a magnificent heitiki, shark’s

tooth earrings, and huia feathers denoting her chiefly rank.

The Maori and the huia had survived together
for centuries; and while the huia had doubtless been
driven from most of the forested plains, there had been
established a phase of environmental equilibrium, with
the old-time law of tapu holding in check any unwar-
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ranted destruction of bird life.

This account from Colenso, a frequent visitor to the
Wairarapa and Tamaki-nui-a-Rua regions in the 1840s and
1850s, gives some insight into how that equilibrium was
maintained:
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At that time . .
Castle Point, . . .
chief named Pipimoho - a true type of the skilled old

. there lived at Mataikona, near
a very curious eccentric old Maori

Maori tohunga, or knowing-man! Pipimoho was the
only one in these parts who knew how and where to
capture these birds; and this for a long time was his
annual occupation, once or twice in the year to go to
the inland forests . . . to Puketoi and its neighbourhood

... to snare the Huia."”

Colenso noted that Pipimoho was snaring the huia to pro-
vide feathers for Hawke’s Bay rangatira Puhara, Te Hapuku,
and Hineipaketia, who were his superiors in rank.

From this snippet, we can infer that rules like these
about who could catch huia and where, when, and for
whom they could be caught effectively limited the take.

But all this changed once the huia was brought to the
attention of the non-Maori world. In 1835, the Reverend
William Yate published An Account of New Zealand, and
his account of the huia alerted scholars and collectors.”
The first scientific description of the huia was published
shortly after, in 1837 by John Gould, a taxidermist, orni-
thologist, and curator and preserver at the museum of the
Zoological Society of London. Gould examined male and
female specimens but, confused by the variations in beak
structure, identified them as separate species.” The fol-
lowing year, J S Polack described the huia in his book New
Zealand: Being a Narrative of Travel and Adventures.”’

These writings fomented interest and curiosity about
the huia and its plumage, triggering demand for feath-
ers, stuffed specimens, and live birds. Museums, zoologi-
cal gardens, and private collectors were all eager to obtain
specimens, and a brisk trade developed, starting in the late
1830s.

The cultural protection of tapu (permanent restriction
on access) and rahui (restriction on access for a set time)
diminished as European interest increased. Marr com-
ments that Maori acquired firearms and turned to hunting
huia with guns, rather than catching them with traps.™

In the 1850s and 1860s, Maori were drawn into the
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money economy as their land was sold and their social
organisation weakened. Collectors, official and unofficial,
employed them to catch and kill huia. Colenso contrasts
his account of Pipimoho’s careful harvest with a descrip-
tion of an 1850s encounter with a single Maori who had
just taken six birds. ‘Some were dead, killed in the captur-
ing, and some were still alive, noted Colenso, adding ‘T
might have bought them from him for a small sum, but I
was too far away from my home’.”

To meet the ongoing needs of Maori and the growing
demand from collectors, hunting and live capture intensi-
fied in the decades that followed.

JD Enys from Canterbury visited the east coast of the
Wellington province in the winter of 1874. While he was
there, he spent time with Maori who were shooting and
preserving huia:

The party I saw most of were two brothers, whom I
met at the edge of a large forest, on their return from
their expedition. Their equipments were few, consist-
ing of a small blanket, a gun, and a slight stock of pro-
visions. So provided, they started off into the bush, and
calling the birds by an imitation of its note, which is
well expressed by the native name Huia, they bring
them within range of their guns. Formerly they killed
them with small sticks.™

Enys then described the methods used for preserva-
tion, adding that birds were sent as items of exchange to
Waikato and Taupo. He feared that the huia would become
extinct as more country was opened up, but this did not
prevent his own participation:

I ascertained that over 600 skins were procured last
year, from the back ranges of the East Coast of the
Wellington Province, by the natives. I may mention,
that, part of the ranges had been tapu by the natives,
for the last seven years, so as to protect the Huia from
being killed off.

I exhibit a specimen, obtained with some difficulty,
from one of the brothers mentioned [above].”**
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Walter Buller described an excursion in the 1880s when
he, his brother-in-law Gilbert Mair, and a Maori huia-
hunter spent several days in the bush near Masterton.
“They shot sixteen huia, writes Ross Galbreath, ‘and caught
another pair alive’” In his 1888 edition of A History of
the Birds of New Zealand, Buller discusses ‘the wholesale
slaughter of late years’:

For example: a party of eleven natives went out for a
month and scoured the wooded country lying between
the Manawatu gorge and Akitio, and brought in 646
skins; and a party of three men obtained a considerable
number near Turakirai on the south-western side of
the Wairarapa lake. Other instances of the kind might
be given, all tending to show that the struggle for exist-
ence with the Huia is becoming a severe one.”*

(3) The role of the colonists: settlers, hunters, and collectors
The huia fascinated everybody. Marr comments:

Many admired the huia for its beauty and novelty,
and naturalists and scientists created an enormous
demand for skins . . . The prevailing nineteenth cen-
tury view of many settlers, including scientists, was
that indigenous flora and fauna in general (including
Maori themselves) were doomed to extinction before
the apparently more robust Europeans and their plants
and animals. This led to what now seems the incredible
actions of noted naturalists in encouraging and partici-
pating in the continued hunting and killing of the huia
for museum specimens, even when it was known their
numbers were rapidly diminishing.”’

Although huia were sometimes kept as pets, many more
were shot:

an attachment to being able to freely shoot wild ani-
mals, and a lack of a long cultural attachment to the
huia, meant that settlers often simply shot them for
sport, especially as forests were being cleared in low-
land areas. Many settlers also copied Maori custom,

and bought or traded huia feathers as decorations,
including for headwear.*®

Phillipps agrees:

To many the bird was simply the New Zealand wood-
pecker, interesting perhaps but by no means important.
Not only that, but guns were essential in every settler’s
home and young and old were accustomed to shoot at
any wild thing that moved. The idea of conservation
was a long time in gaining ground.”

But, probably much more damaging to huia populations
than settlers’ casual hunting was the heavier hand of
collectors.

Ross Galbreath, an ornithologist and Walter Buller’s
biographer, likened bird collectors to other introduced
pests:

The collectors were, in effect, another form of preda-
tor on the bird population, along with the rats, cats,
stoats, weasels, and other carnivorous animals colonis-
ing the country. In general their impact on bird num-
bers was probably not great; and displacement - by loss
of habitat as the settlers cleared the bush - was more
significant than any predation. However, collecting was
an important factor in some circumstances. Collectors
were not like other predators; they concentrated on
the rare and unusual species - those with the highest
market value. Species nearing extinction were the most

valuable of all and hence the most rigorously hunted."*’

Collectors were not only those for whom it was a com-
mercial activity, though: huia were also killed, stuffed, and
analysed in the name of science. Phillipps recorded that
in 1963 the main museums in New Zealand held 119 huia,
counting mounted birds, skins, and one skeleton." New
Zealand museums were also active in obtaining speci-
mens to exchange with overseas museums. Canterbury
Museum, Stone notes, had traded 15 huia with its counter-
parts around the world."*

And then there was Sir Walter Buller himself. He was a
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Walter Lowry Buller, photographed by William James Harding in about

1870. Buller was a scientist, magistrate, and bird lover. He was, however,

a man of his time, and we would not call him a conservationist today.

capable scientist, a resident magistrate, and a man with a
high public profile, both in New Zealand and in England.
Hailed as New Zealand’s first notable man of science, he
was no conservationist - at least, not in any sense that
would be recognisable today. Galbreath recounts many
occasions when Buller shot or preserved huia or had them
captured and exported. He did advocate the statutory pro-
tection of native birds, but he prioritised his own inter-
ests in collecting and dispatching specimens above their
protection.” He had no qualms about holding a pair in
captivity in 1864, then sending them on to the Zoological
Society of London:
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It was most interesting to watch these graceful birds
hopping from branch to branch, occasionally spread-
ing the tail into a broad fan, displaying themselves . . .
and then meeting to caress each other with their ivory
bills . . . They generally moved along the branches by a
succession of light hops . . . and they often descended
to the floor where their mode of progression was the
same."**

It is probably ahistorical to find any of this surprising.
Buller was, after all, a man of his own time. As Phillipps
says:

Buller has been criticised for shooting native birds,
particularly huias; but he belonged to an era when an
ornithologist was expected to collect specimens. In
any case . . . he apparently believed that the huia was
doomed to ultimate extinction.'”

Later in his life, Buller did give lip service to efforts
to establish bird sanctuaries, and he ostensibly supported
the addition of the huia to the list of protected birds under
the Wild Birds Protection Act 1864. But, as discussed
below, his own collecting was unaffected.

(4) What was done to save the huia?
First, Maori and, later, the Crown tried to protect the huia.
By the 1870s, Maori were concerned that huia num-
bers were in decline. As noted above, JD Enys reported in
1875 that part of the ranges on the east coast of Wellington
province had been made tapu to help prevent the huia
from being wiped out.
ing to decline, in the 1880s a broader initiative got under
way. Chiefs from the Wairarapa and Manawata districts
met and renewed the tapu on the Tararua Range and

6 . .
"% But, with numbers continu-

determined to enlist the support of the Government.
According to one account, the Governor-General was at
the meeting:

In 1892, when the Earl of Onslow, then Governor of
New Zealand, asked an assembly of chiefs for a name
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for his newly-born son, they asked him to call the boy
‘Huia, and one said:

There, yonder, is the snow-clad Ruahine Range, the
home of our favourite bird. We ask you, O Governor!
to restrain the pakeha from shooting it, that when your
boy grows up he may see the beautiful bird which bears
his name.""

The Earl of Onslow, proud parent and nature lover,
heeded the call. He took a memorandum to both Houses
of Parliament urging the establishment of sanctuaries on
off-shore islands and asking that the huia be added to the
list of protected birds."*" The Government agreed. Little
Barrier Island in the north and Resolution in the far south
were identified as suitable island sanctuaries, and the huia
was added to the list of protected birds in the Wild Birds
Protection Act in 1892."* Buller strongly supported this
move - but continued to collect specimens in the leadup
to, and after, the Gazette notice. He wrote about ‘a dozen or
more superb specimens’ collected at this very time, which
are now held in the Carnegie and Canterbury Museums.”
The labels and letter books for these specimens, which
Buller carefully inscribed with his own distinctive script,
reveal (according to his biographer) that ‘probably ten of
the twelve were shot illegally after the protection had been
gazetted in February 1892 — several of them by his own
hand’™

But these Government efforts to prevent the hunt-
ing and killing of huia came too late and were largely
ineffectual. The attempts to establish the island sanctu-
aries (which subsequently also included Kapiti Island)
were intermittent, with responsibility split between the
Department of Tourism and the Department of Internal
Affairs. While parties were sent out to catch huia on at
least six occasions, few birds were found. None went to the
island sanctuaries.”

In January 1893, Charles Robinson, a candidate for one
of the island custodian positions, captured a pair of huia
intended for the Little Barrier Island reserve. Buller, how-
ever, appropriated the pair and sent them off to a collection

A Royal Occasion

Just after the turn of the twentieth century, the forces of fashion
ranged themselves against the survival of the huia. Rod Morris
and Hal Smith explain:

In 1901, the Duke and Duchess of York (the future King
George v and Queen Mary) visited New Zealand. It was an
event which caused the most lavish celebrations through-
out the land. While the Royal couple were in Rotorua, they
were given an official Maori welcome. A high-ranking Maori
woman, a guide, took a huia feather from her hair and placed
it in the band of the Duke’s hat, showing that he was regarded
as being a great chief. It was a graceful gesture which caught
the colonial imagination. But it was disastrous for the huia.
Soon many people in New Zealand and in England wanted to
follow the royal fashion and wear huia feathers in their hats.
The price of tail feathers soared to £1 for a single feather, and
some even went as high as £5. Under this relentless commer-
cial pressure, the chiefly tapu and governmental edict against
killing huia were forgotten.

in England.” A decade later, a Mr RB Sayer of Dalefield,
near Carterton, caught three huia. These were designated
for the sanctuary on Kapiti Island, but the Government
officials who were to collect them never arrived and Sayer
released the birds back into the wild.”* This maladmin-
istration probably saved the three huia in question at
least, because none of the islands had been cleared of
predators.”

(5) Could or should more have been done to ensure the
huia’s survival?

Cathy Marr sums up the various areas of failure concern-
ing efforts to save the huia as follows:

The later history of government attempts to pro-
tect the huia by securing breeding pairs and moving
them to sanctuary makes dismal reading. All kinds of
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bureaucratic delays and inertia prevented action, until
around 1924 it was finally decided that the last cer-
tain sighting of the bird had been in 1907 and it was
almost certainly extinct. It is possible that all efforts to
save the huia may have failed. Nevertheless, the evi-
dence suggests that iwi were not provided with the
means to be adequately heard, and found themselves
without the necessary protections, to ensure their con-
cerns were adequately met. The Crown appears to have
failed in this respect to either adequately support trad-
itional systems of management or to provide adequate
replacement protections by which iwi concerns were
effectively acted upon.”

Although the Crown’s efforts were certainly inadequate,
we wonder whether, once huia numbers had declined sig-
nificantly, anything could have been done. Today’s know-
ledge about supporting dwindling bird populations was
then sadly lacking. It may be that there were in fact no
suitable, predator-free habitats to which breeding pairs
could have been taken, given the bird’s specialised needs.
But, in any event, the expertise in this kind of bird popu-
lation recovery had not yet been developed.
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(Paewai)
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leadership of Sir Robert Falla. He spent a decade working on the mater-
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Museum and the Wildlife Division of the Department of Internal
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but context suggests that the first version was broadcast in 1968, and an
expanded version was prepared in 1979 and went to air sometime after
that. The documentaries draw deeply on published sources, eyewitness
accounts and special purpose interviews with the late Sir Robert Fowler,
Brian Bell from the Wildlife Division of the Department of Internal
Affairs, and William Phillipps, author of The Book of the Huia. The
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Acclimatisation Society.
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CHAPTER 128

LOCAL GOVERNMENT:

REPRESENTATION AND RESOURCE MANAGEMENT

In the previous chapter, we described how the landward terrains in our inquiry district
and the lives of the tangata whenua were transformed by colonisation. In this chapter, we
turn our attention to the landward terrains in more recent times — first, to the system of
local government that is now responsible for managing the environment and, secondly, to
the legislation that authorises how the environment can be used and by whom. We ask to
what extent the local government system and resource management legislation are con-
sistent with Treaty principles, what the effects of that system and legislation are on Maori,
and whether Maori can influence, control, and participate in the management of the land-
ward terrains and their resources today.

12B.1 INTRODUCTION

In Wairarapa ki Tararua, as elsewhere, the Government has delegated many important
functions to local councils - they are responsible for managing the process of protecting
the environment and controlling its use and they are empowered to raise funds, through
rates, with which to carry out these functions.

Councils are elected, not appointed. Unsurprisingly, the way in which councils carry
out their functions is substantially a reflection of who local residents elect to represent
them, who the councils employ to carry out their work, and the rules established under
the legislation that empowers them to operate.

The claimants’ main concerns were:

» very low levels of Maori representation on councils;

» monocultural practices that influence all areas of council activity;

» the failure of councils and their officers to approach environmental matters from a

Maori point of view or to value that perspective; and
» the failure of the legislation to require councils to pay attention to the Treaty of
Waitangi in a way that materially affects Maori’s experience of local authorities.

We address these issues by exploring the following questions relating to the present

regime:
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» How does local government legislation address obli-
gations to Maori under the Treaty?

» What is the regime for electing councils and to what
extent does it enable Maori representation?

» How is the Resource Management Act 1991 (RMA)
regime working for Maori?

» What are the problems arising from the present
regime?

» What has been done about these problems and is it
adequate?

» Our discussion reflects the emphases of claimant evi-
dence about the experience of interacting with local
authorities, and seeking to play a meaningful part in
decision-making that affects their local environment
and communities.

12B.2 How DOESs LocAL GOVERNMENT LEGISLATION
ADDRESS TREATY OBLIGATIONS TO MAORI?

12B.2.1 The claimants’ stance

The claimants say that the Crown has delegated powers
to local government bodies without ensuring that the
powers and actions of those bodies are consistent with
Treaty guarantees and principles.’ They contend that this
is in breach of the principles of partnership, of the Crown’s
duty of good faith, and of the Crown’s obligation to pro-
tect the relationship of Wairarapa ki Tararua Maori to their
ancestral lands, waters, sites, wahi tapu, flora and fauna,
and other taonga.” Furthermore, the claimants say that the
Crown has failed to provide them with any meaningful
ability to make decisions on these matters, consistent with
the guarantee of te tino rangatiratanga (full chiefly author-
ity) in article 2 of the Treaty.’

12B.2.2 The Treaty absent from initial delegation
of power

To weigh up these claims, we have examined the devel-
opment of local government legislation over recent years.
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The Crown began delegating its functions and powers to
local government bodies through legislation in the nine-
teenth century,” and this legislation did not contain Treaty
provisions. Maori were not consulted about the creation
of local government, and the Crown’s delegations to local
authorities were not agreed to by Maori. It was not until
the passing of the Town and Country Planning Act in 1977
that local government was required to acknowledge Maori
values and culture.’ Even so, there was no reference to the
Treaty of Waitangi in the Act.

But, over the next decade, the Treaty gained a more
prominent place on the national political agenda. In June
1985, Cabinet resolved that references to the principles of
the Treaty be incorporated in all new legislation. Several
Waitangi Tribunal reports of the period highlighted the
links between the exercise of tino rangatiratanga and
Maori involvement in environmental decision-making.’
Maori became involved in the process of research, consult-
ation, and drafting that led to the reform of resource man-
agement legislation.

12B.2.3 Failure to engage with Maori about local
government law reform

However, Maori were not involved in the concurrent
reform of local government legislation, an area equally
complex from a Treaty perspective. Iwi expressed frustra-
tion when, in 1986 and 1987, the Local Government Com-
mission did substantial work towards reform without en-
gaging with Maori. A discussion paper on the proposed
reforms was published in February 1988, but the Maori
Local Government Reform Consultative Group was not
established until three months later” Academic Hirini
Matunga prepared a report for the group in January 1989
recommending that the proposed Local Government
Amendment Bill contain an explicit clause requiring local
government to give effect to the Treaty of Waitangi. But
this advice was not followed when the draft legislation
was published in October 1989: the Government preferred
the option of Maori advisory committees to provide for
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consultation and discussion between tangata whenua and
territorial authorities.”

Waikato Tainui leader Dr Robert Mahuta, writing from
a tribal viewpoint in 1988, expressed widely held Maori
concerns about the Local Government Amendment Bill:

It is not enough to include a general statement
[about the principles of the Treaty] in the discussion
document. The Bill itself should direct the Commission
to have regard, in all its considerations and decisions to
the Treaty considerations. In addition the Bill should
direct the Commission to have regard to the existence
of Tribal Authorities and engage in meaningful dia-
logue with them.’

The Tainui Trust Board wanted the reform process to
address several issues. It called for affirmative action to
increase the presence of Maori council staff at all levels,
especially in planning, development, and community
services. The boundaries of territorial authorities were
another key concern; Dr Mahuta noted that pre-Treaty
rohe (tribal territory) boundaries were more meaning-
tul to Maori than the existing administrative boundaries,
which tended to have arisen in an ad hoc way.

Despite the misgivings of the Tainui Trust Board and
others, a comprehensive reorganisation of local govern-
ment went ahead in 1989, although without the benefit
of substantial law reform. Boundaries were redrawn and
the number of regions and districts reduced: some 625
local authorities were compacted into 94 (13 regions, 74
cities and districts, and seven special purpose boards).”
However, expert witness Dr Janine Hayward told us that
these reforms ‘did nothing to answer the question of local
government obligations to Maori under the Treaty’"

The Local Government Amendment Bill was stymied
when the Labour Government lost the 1990 election. By
this time, the Bill’s approach to Treaty issues had met with
considerable resistance, as Dr Hayward explained:

The submissions received on the Bill, however, indi-
cated the general view that the Treaty was not relevant

to local government because it was a contract between
Maori and the Crown. Submissions from Maori dem-
onstrated a resistance to local government as a Treaty
partner. Some argued that involving local government
would dilute the Crown’s role and obligations under the
Treaty. The possibility of Maori consulting with mul-
tiple Treaty partners in local government was rejected
as a device to distance the Crown from its obligations
to Maori. Others insisted that local government legis-
lation include the proviso that regional councils and
territorial authorities may not act in a manner that is
inconsistent with the Treaty of Waitangi. “To provide
less is to delegate Crown responsibility without Crown
treaty obligations.”

It is not clear to us why the government of the day was
open to Maori involvement in reforming resource man-
agement law but not to their involvement in local govern-
ment reform. This apparent resistance to expanding the
Treaty responsibilities of local government has continued.
The view remains in some quarters that Treaty responsibil-
ities are a matter for the Crown, while councils are there to
meet the needs of the non-Maori electoral majority.

Local government reform remained to be addressed
by the new Labour-Alliance Government in 1999. The
incoming government announced a comprehensive review
of the Local Government Act 1974, and in 2001 it released
a substantive policy document for discussion — without
first consulting Maori.” In the document, the Government
identified six key policy areas and set out its position on
five of them. The relationship between Maori, the Treaty,
and local government remained the one major issue
on which the Government had yet to take a position."
However, the document stated: “The local government sec-
tor plays an important role in the relationships between
Maori and the Crown, and can assist the Government in
observing its Treaty relationships.”

The review proposals were taken to a series of pub-
lic meetings and hui with Maori, but the efforts of Local
Government New Zealand and Maori authorities to find
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common ground were, in effect, bypassed: the Govern-
ment followed its own internal processes to redraft the
legislation. The Local Government Bill was introduced to
the House in December 2001. A “Treaty clause) inserted as
a matter of policy, was indeterminate, stating only that the
principles of the Treaty were ‘relevant to local authorities’'®

In submissions, Maori strongly resisted the Bill and
objected to the wording of the Treaty provision. The Fed-
eration of Maori Authorities, for example, submitted that,
far from clarifying local government’s relationship with
the Treaty, the Bill was “fatally flawed’:

There is no onus on Local Authorities to protect
Maori interests in accordance with the principles of
the Treaty of Waitangi. Under the new regime any
such protection will continue to remain dependent on
local government goodwill. Furthermore, the Local
Government Bill in its current state is insufficient to
meet Crown Treaty obligations to actively protect
Maori interests, in this instance at the level of local

government.”

Maori also expressed concerns about the review process
itself: ‘since Maori and Crown are Treaty partners, they
argued in submissions, ‘this partnership should have been
reflected in the review process and Maori should have
been fully involved in the review from the outset.

12B.2.4 How the reform proposed to cater for Maori

The papers that officials took to Cabinet noted that there
was general support from Maori and most councils for le-
gislation that gave practical guidance on how the Treaty
could be implemented at the local level. They also pointed
to general acceptance among councils that the new Act
should not allow councils to behave in ways that were
inconsistent with the Crown’s Treaty responsibilities.”
Cabinet agreed that the Treaty and its principles were rele-
vant to local government and weighed up the options for
embedding them in the legislation. Finally, it was decided
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to combine a package of practical provisions with an
explicit acknowledgement of the principles of the Treaty.
Thus, section 81(1) of the Local Government Act 2002 sets
out three practical things that a local authority must do:

(a) establish and maintain processes to provide op-
portunities for Maori to contribute to the decision-
making processes of the local authority; and

(b) consider ways in which it may foster the develop-
ment of Maori capacity to contribute to the decision-
making processes of the local authority; and

(c) provide relevant information to Maori for the
purposes of paragraphs (a) and (b).”

Section 81(1) is qualified by section 81(2), which requires
the local authority, in exercising those responsibilities, to
have regard both to its role as set out in section 11 and to
‘such other matters as the local authority considers on rea-
sonable grounds to be relevant to those judgments.

The wording of the ‘“Treaty clause’ (s4) follows the
model of the New Zealand Public Health and Disabilities
Act 2000:

4. Treaty of Waitangi—In order to recognise and
respect the Crown’s responsibility to take appropriate
account of the principles of the Treaty of Waitangi and
to maintain and improve opportunities for Maori to
contribute to local government decision-making pro-
cesses, Parts 2 and 6 provide principles and require-
ments for local authorities that are intended to facili-
tate participation by Maori in local authority decision-
making processes.

There are a number of other practical provisions relating
to Maori needs and values in the Local Government Act
2002. For example:

» The membership of the Local Government Commis-
sion must include one member who has a knowledge
of tikanga Maori (the body of traditional rules for
conducting life) and who is to be appointed after con-
sultation with the Minister of Maori Affairs (s33).
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» Following the triennial elections, councils must pub-
lish information on the option of establishing Maori
wards or constituencies (s 40(1)(d)) and on their pol-
icies for liaising with, and memoranda or agreements
with, Maori (s 40(1)(i)).

» Local authorities should be good employers (s39).
Arguably, this could involve the obligation to oper-
ate a personnel policy that recognises the aims, aspir-
ations, and employment needs of Maori, includ-
ing their greater involvement as personnel in local
authorities.

» Planning and decision-making in relation to land and
significant bodies of water must take into account ‘the
relationship of Maori and their culture and traditions
with their ancestral land, water, sites, waahi tapu, val-
ued flora and fauna, and other taonga’ (s77).

This latter provision is qualified by the proviso that
the council may consider the ‘views and preferences
of other persons’ (s79).

The Local Government Act also includes detailed and
specific provisions for the remission of rates on Maori free-
hold land.” The Act recognises the range of circumstances
surrounding Maori land, the factors that have led to alien-
ation, and the need to avoid further alienation. Each local
authority is required, in section 102(4)(f), to adopt a policy
on the remission or postponement of rates on Maori free-
hold land and to publish this in its long-term council com-
munity plan. Schedule 11 to the Act sets out the matters
which must be considered by a council as it determines its
policy.

The Local Government Act 2002 was not the only le-
gislation arising from the review of local government. The
review also led to the enactment of the Local Electoral Act
2001 (which deals with the electoral process) and the Local
Government (Rating) Act 2002 (dealing with the powers
of councils to raise revenue through rates).

12B.2.5 Conclusion
In closing submissions, Crown counsel set out the phil-
osophy that underpins the Local Government Act 2002
and argued that the current legislation meets the Crown’s
Treaty obligations.

The philosophy in the Act is that decisions affecting local
people are best made by local communities.” The Crown’s
role is to set the legislative parameters and to provide the
support for this to be done. It meets its Treaty responsi-
bilities through local government legislation requiring
councils to ‘provide opportunities for Maori to contribute
to its decision-making processes.” The Crown pointed to
the reporting requirements in the Local Government Act,
in particular long-term council community plans and
annual reports, as the primary legislative tool. The Crown
also pointed to policies and activities designed to support
capacity-building and to promote practices that enable
Maori to participate in decision-making.

We agree that the local government legislation passed in
2001 and 2002 contains important provisions: it encour-
ages collaborative relationships between local govern-
ment and Maori; it requires local government to be trans-
parent in reporting on these collaborative relationships
and proactive in employing Maori; it ensures that Maori
have a place on the Local Government Commission; and
it reiterates the requirement that local authorities take
into account the relationships of Maori to ancestral land,
waters, wahi tapu, and other taonga.

However, in the claimants’ case before us we discerned
ongoing dissatisfaction with two main aspects: delegation
and representation. We address these in turn.

The Local Government Act 2002 is very clear that the
Treaty is the responsibility of the Crown, not of local gov-
ernment. Local government is encouraged to maintain
and improve opportunities for Maori to contribute to its
decision-making processes, but there are few specifics as to
how this will be done. We have particular concerns about
the way that section 81(2) requires councils to be mindful
of ‘such other matters as the local authority considers on
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The wRc and the Wairarapa Gravels

Tangata whenua spokesperson and resource manager Murray
Hemi is well-versed in local government and environmental
management legislation and in matauranga Maori (traditional
Maori knowledge), as it relates to environmental manage-
ment. He expressed his frustration about the current legisla-
tion like this:

No legislation has ever recognised the philosophical
or theological nature of our world. No legislation has ever
recognised the imperative of our tino rangatiratanga over
resources within our whenua. No legislation has recognised
the imperative of our tino rangatiratanga, the value of mauri
or the effective expression of kaitiakitanga within its own
cultural and traditional context.

The example he chose to illustrate the failure of local au-
thorities to understand the Maori worldview was the actions
that the GwRc took in the 1990s to control the use of river
gravel — a resource, as Mr Hemi explained, with which
Wairarapa Maori have had an association extending ‘back to
the time of creation’.

The Operations Department of the Greater Wellington
Regional Council (Gwrc) applied to the GWRC as consent
authority to obtain a ‘global’ resource consent to extract sand
and gravel from Wairarapa rivers for a period of 15 years.” Its
intention was to manage, control, allocate, and charge royal-
ties for all gravel used for commercial, industrial, and highway-
building purposes. At no stage was there any engagement
with the question as to who properly owned the gravel or
any prior rights of tangata whenua. Letters were exchanged
between the GwRrc and Ngati Kahungunu ki Wairarapa Maori
Executive Taiwhenua Incorporated. The taiwhenua sought
a meeting, but no face-to-face discussions ever took place.
Instead, in February 1999, the GwRc forwarded a draft assess-
ment of the environmental effects to the taiwhenua for com-
ment, giving five working days to respond. Hemi said:

The huge number of rivers and streams affected by the
proposed request of the Taiwhenua to identify all tangata
whenua values affected by this application was no small task.
This was to be done without any support, without sufficient
resources and without sufficient time to do so. Where the
Wellington Regional Council had failed to complete cultural
aspects of the AEE [assessment of environmental effects],
the Taiwhenua was given five days to undertake that which
was the applicant’s responsibility and at its own cost.

The global resource consent was granted in May 1999. The
GWRC asserted that no Maori values were affected by the
proposal on the ground that the taiwhenua had provided no
compendium of values in the five days available for comment.
Ngati Kahungunu ki Wairarapa appealed the decision to the
Environment Court. Once the evidence was presented, the
hearing was adjourned so that the parties could negotiate a
protocol; when this was done, consent was granted.

The protocol includes statements about Treaty principles,
partnership, the enhancement and protection of the rela-
tionship between tangata whenua and river taonga, and the
upskilling of all the parties involved in gravel extraction man-
agement. It came into effect in 2001.

In June 2004, the Tribunal questioned Hemi about the pro-
tocol’s operation. He was less than positive. In his estimation,
it was being used as a mechanism for consultation, not part-
nership. Gravel extraction continues in 2009, but there is no
evidence in the current long-term council community plan
that the protocol or the guardians remain active.

This situation contrasts with the apparently positive inter-
action between Ngati Kahungunu and the GwRc on other
areas of work; for example, their joint work on mapping cul-
tural sites (p 30).
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reasonable grounds to be relevant to those judgements’
when facilitating Maori participation in decision-making.
The wording simply allows councils to give preference to
the views and perspectives of the majority culture.

Opverall, the legislation exposes iwi to the policies and
actions of local government but does not hold councils
to account if they fail to provide opportunities for Maori
to participate in decision-making or do not actively pro-
tect environmental taonga. In other words, the Crown has
delegated responsibility to local councils but no equivalent
level of accountability.

12B.3 WHAT Is THE REGIME FOR ELECTING
CounciLs AND TO WHAT EXTENT DOEs IT ENABLE
MAORI REPRESENTATION?

12B.3.1 Low levels of Maori participation

Under the Local Electoral Act 2001, city, district, and
regional councils are elected every three years by citizens
who live in their area. Anyone on the electoral roll may
vote, and anyone may stand as a candidate. In reality, local
authorities are far from representative of their commu-
nities. The 2006 census showed that 14 per cent of New
Zealanders but less than 5 per cent of councillors identified
themselves as Maori.

Maori representation on local authorities was a major
concern during the reform debates of the 1980s and
1990s. It was among the issues raised in 1988 by Dr Robert
Mahuta, on behalf of the Tainui Trust Board, in response
to the proposed Local Government Amendment Bill:
‘How do we overcome the preponderance of white mid-
dle aged males on local authorities (especially the rural
ones)? he asked. Although the number of local author-
ities was drastically reduced soon after, nothing in the
new regime altered the composition or the culture of the
elected councils. This became apparent when, in 1991, the
new Resource Management Act required councils to work
with Maori in new ways, but few had the Maori represen-
tation needed to do this effectively.

Murray Hemi in an animated conversation behind Noa Nicholson, the

seated kuia. Both Murray and Nanny Noa played major roles in this
district inquiry. The photo was taken at our hearing at Papawai Marae

in June 2004.

In 2001, the discussion document released as part of the
Government’s review of the Local Government Act 1974
described the issue of Maori representation in the follow-
ing terms:

Nationwide figures indicate that there has been a
marginal increase in the number and percentage of
Maori elected members. In 1992, 2.5% of elected mem-
bers identified as Maori, in 1995 3.5%, in 1998 5.5%. For
1998, this figure also masks significant local discrep-
ancies even in areas where Maori elected members
exist. (eg Gisborne District Council 13% of council are
Maori compared with 42% of the population, Kawerau
District Council 22% of Council are Maori compared
to 58% of the population.)”
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12B.3.2 Is Maori participation increasing?

The Crown told us that the persistently low levels of Maori
participation in local government elections and Maori rep-
resentation on councils have since been addressed by the
Local Electoral Act 2001.* The Act requires local councils
to select electoral options that provide for the effective
representation of all communities of interest, including
Maori. Councils may, if the majority of ratepayers give
their approval, create Maori wards and Maori electoral
rolls. They may also opt for a system of single transferable
voting.

The Crown said there had been a substantial nationwide
improvement in the numbers of Maori standing for, and
being elected to, local authorities. It also pointed to the
efforts being made by Crown agencies to encourage Maori
participation in local government. Parties did not put
before us the kind of specific evidence needed to evalu-
ate the effectiveness of the Local Electoral Act in improv-
ing Maori representation on the six local authorities in
Wairarapa ki Tararua. However, we have used the results
of a survey undertaken by the Department of Internal
Affairs to assess the national situation since 2001, the year
in which the Local Electoral Act was passed and the Local
Government Bill was debated in Parliament.

At the time of each local government election, the
department conducts a voluntary survey in which candi-
dates for a wide range of positions are asked about their
background, experience, community engagement, and
motivation for participating in local government.” The
survey includes questions about Maori ancestry, iwi affili-
ation, and ethnicity. The results are published in two
forms: the first reflects the responses of all candidates, the
second only those who are successfully elected to councils
and boards.

We have drawn on the results from the 2001, 2004, and
2007 surveys to complete three tabulations.” One com-
pares the percentage of Maori candidates for local gov-
ernment positions with the percentage of Maori in the
total population, the second compares the percentage of
candidates across five broad ethnic groups, and the third
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compares the proportion of successful European and
Maori candidates. The three tables appear in full after this
chapter. Some patterns emerge:

» The percentage of Maori standing for election is well
below the percentage of Maori in the population at
large, and the percentage of Maori elected to councils
and boards is lower still.

» Between 2001 and 2007, there was a small rise (from 9
to 10 per cent) in the proportion of Maori candidates
and a small decline (from 89 to 87 per cent) in those
of European ethnicity. Overall, the ethnic mix of can-
didates has slightly increased.

» While the proportion of Maori elected to councils
and boards has doubled over the period (from 4 to 8
per cent), the proportion of unsuccessful candidates
with Maori ethnicity also increased (from 9 to 12 per
cent).

These statistics show some improvement in Maori rep-
resentation across New Zealand since 2001. However,
by and large, the gains achieved up to 2004 were not
sustained through to 2007 Pakeha remain consistently
over-represented among candidates for local government
and, more importantly, among those elected. Conversely,
although Maori comprise 16 per cent of the population,
they are consistently under-represented among those
who stand for councils, community boards, and district
health boards. They are even less likely to be elected to
community boards and district health boards. We can see
that Government agencies and Local Government New
Zealand agree that this is a problem, but the efforts made
thus far to change the situation are clearly not working.

12B.3.3 Maori representation on local authorities in

this inquiry district

We return now to the situation in Wairarapa ki Tararua.
Under the Local Government Act 2002, councils must be
transparent in their dealings with Maori and in their efforts
to build capacity in their own organisations and within the
iwi to whom they relate. More specifically, section 40 of the
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Act requires councils, after the triennial elections, to pub-
lish a local governance statement containing information
about voting options and details of their formal relation-
ships with iwi.”

We looked at the councils’ websites in September 2008
and March 2010 to see what could be learned there. The
websites offered only general information, from which we
were able to ascertain that councils in the district do have
in place some Maori-related policies and functions.

» The GwRc negotiated a charter of understanding in
1993 with Ara Tahi, a group representing the seven
iwi in the region, and renegotiated it in 2000. A fur-
ther review commenced in 2008. The charter looks
like a good basis for a robust relationship between re-
gional council and iwi. In 2010, the council co-opted
seven Maori representatives on to its Te Upoko Taiao
(natural resources plan) committee to help decide
the direction of its new 10-year regional plan. The
website did not reveal whether the Gwrc has Maori
councillors, nor anything about the Maori constitu-
ency option. The voting options were last reviewed in
2005 and were published in 2008, but changes were
not recommended or polled.”

» The Horizons Regional Council has within its region
(Manawatu to Wanganui) a large number of iwi,
hapu, and other Maori groups, including Te Iwi
Morehu, based at Ratana. A Maori standing commit-
tee (Te Roopu Awhina) has been in place for some
years, but the most recent 10-year community plan
states that this committee is currently ‘in abeyance’”
However current planning documents indicate that
significant progress has been made by the council
in its relationship and consultation with Maori. Two
iwi management plans are in place and one memo-
randum of partnership has been signed, with another
pending.” The council has also initiated an iwi intern-
ship with Ngati Rangi to help foster council-iwi rela-
tions.” Horizons has also applied a Te Ao Maori (the
Maori world) lens to its current redevelopment of
all resource management policy and practices in the

region, ‘One Plan’** The Horizons website has no
post-2007 information about the option of Maori
wards, and we could not ascertain whether Maori
councillors were among those elected in 2007.

The Masterton District Council has a Maori liaison
committee, and memoranda of partnership are pend-
ing with both iwi with manawhenua in the district.
The most recent long-term council community plan
identifies initiatives it could implement in order
to enhance its relationship and engagement with
Wairarapa ki Tararua iwi. These include a commu-
nications protocol, a kaumatua council liaison, a
marae committee liaison, and Maori participation
in resource consent hearings.” A major representa-
tive review was carried out in 2006 without canvass-
ing the option of Maori wards. The need for clear and
balanced urban-rural representation was, by con-
trast, hotly debated and carefully scrutinised by the
Local Government Commission.*

We note the presence at the council table of Jeff
Workman, a first-time councillor and an employee
of the Whaiora Whanui Trust. He was appointed
chair of the community development committee and
brings a Maori perspective to that committee and
to the larger council.” Edwin Perry (spokesman for
Ngati Kahungunu) was also elected to the council in
2007 and chairs the Maori liaison committee.

The Tararua District Council has the highest propor-
tion of Maori in its population of any local author-
ity in Wairarapa ki Tararua. The council configures
its relationships with Maori differently from other
councils.” Tt has neither a Maori advisory committee
nor an iwi liaison committee nor a designated iwi li-
aison officer. Instead, it has a close working relation-
ship, and a memorandum of understanding, with
Rangitane o Tamaki-nui-a-Rua. There is no evidence
on the website of any liaison or consultation with
Ngati Kahungunu ki Tamaki-nui-a-Rua, who also
have a substantial presence within the district. This
focus on Rangitane is manifest in other areas too.
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The council will ‘consider, and further explore’ how
it could strengthen this relationship with Rangitane
and develop Maori capacity to participate in coun-
cil decision-making, as well as compile a ‘stocktake’
of issues affecting Maori.”® This emphasis follows
what we heard in evidence - namely, that Rangitane
o Tamaki-nui-a-Rua have invested considerably in
developing their relationship with the council.
Although a review of council representation took
place in 2009, there is no indication in any public
information that the council considered, or sought
public comment on, the option of Maori wards. We
are aware that district councillor Koro Mullins pro-
vided a strong Maori presence on the council in the
period from 2005 to 2007, when the long-term coun-
cil community plan was formulated and adopted.*’

» The South Wairarapa District Council relies on its
Maori standing committee for Maori representation
and advice on matters such as economic develop-
ment, resource management, tourism, reserve man-
agement, environmental health, employment, and
community development.” The district’s two iwi and
three marae are represented on the committee. It is
funded by the council, meets regularly and has repre-
sentation on other council committees and working
parties. Its role is defined in the council’s policy state-
ment on Maori relationships.” The standing com-
mittee was represented on the working party that
developed the council’s community plan.

» The Carterton District Council reported in 2004 its
aim to establish a memorandum of understanding
with local iwi, but this had not come to fruition in
2009, with the council reporting the ‘goal of estab-
lishing a more formal working relationship with both
iwi’ of the region.” The council does not have a Maori
advisory committee or a Maori liaison officer, but it
does attend meetings of the Regional Interagency
Forum, which brings together councils, representa-
tives of iwi and hapa, and Government agencies in
the Wairarapa region.** The council is also a member
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of Waste Management Wairarapa, a joint working
party that includes the three district councils, the two
iwi, and the Gwrc.

The website contains no information on the Maori
ward voting option or on Maori councillors. The fol-
lowing phrase is used in several planning and policy
documents: “The Council is committed to fostering
positive relationships with local Iwi and Hapu and to
actively engage with Maori on matters that affect or
concern them!. There is no information, though, on
whether or how such active engagement happens.

None of the websites comments on the number or roles
of Maori staff working for councils.

12B.3.4 Conclusion

The provisions in the Local Government Act 2002 that
empower councils to create Maori wards and electoral rolls
and to use single transferable voting seem to be theoretical
rather than practically meaningful in this district. They do
not appear to be ensuring a Maori presence at the coun-
cil table when policies are being formulated, priorities set,
and decisions made that affect tangata whenua and envir-
onmental taonga.

Dr Hayward, in her oral presentation, gave the Tribunal

her analysis of the legislation and how it is applied:

» Maori are chronically under-represented in local gov-
ernment;

» the single transferable voting system is available but
was not widely used in the 2004 elections and does
not ensure Maori representation; and

» the Maori ward system has been tested in the Bay
of Plenty region and is effective where there is a
high proportion of Maori voters. It is not available
on request by Maori, and can be used only when
approved by the majority of voters.”

Dr Hayward sums up:

Despite the provisions for local communities to rep-
licate the Bay of Plenty model, the odds are heavily
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stacked against Maori that this will be achieved. Maori
cannot independently initiate the introduction of
Maori wards themselves, and will be the minority voice
if their wider community (which includes non-Maori)
choose to debate the issue.*

What is difficult in parts of the country where the Maori
population is higher than average is likely to be nigh on
impossible in districts where Maori are a small minority.

We clearly saw in Wairarapa ki Tararua that iwi and
hapt are increasingly confident in their identity and want
to play a part in the larger economy and society. But their
ability and desire to contribute are not, at this stage, rec-
ognised in the structures of elected local government.
Maori are not represented on councils in proportion to
their population, and this still usually means that they are
excluded from the many important decisions and activi-
ties for which local authorities are responsible. Tangata
whenua of this region are also disadvantaged by the
numerous councils with which they must form relation-
ships in order to have influence.

Forming effective relationships is obviously very diffi-
cult indeed when councils are out of sympathy with Maori
concerns. Marama Kahu Fox told the Tribunal that the cul-
tural aspirations of tangata whenua - especially to retain
the distinctive language of their rohe and to pass on Maori
knowledge and education systems to future generations —
are not well received by many of those elected to represent
local people. She pointed to two very public rebuffs:

Wairarapa’s representative to the Wellington Region-
al Council, suggested in an article in 2000 that Maori
should stop wasting their time searching after a lost lan-
guage and then they might catch up with to ‘the rest of
us. One of the current Masterton District Councillors
despises the use of Maori design on new buildings
and threatens to remove sponsorship of children’s
playgrounds if designs from our school’s children are
used in the town’s park. We combat an overwhelming
population who tell us at every turn that their cultural

heritage is more important than ours. This form of cul-
tural elitism is insulting and threatening.”’

We think it likely that situations like these would be able
to be addressed more effectively if Maori themselves sat on
councils.

12B.4 How Is THE RMA REGIME WORKING
FOR MAORI?

Councils have a wide range of responsibilities, including
the provision of public works and services, heritage man-
agement, cultural activities, and rates. We address public
works and heritage management in chapters 8 and 12p.
The main focus of this chapter is on councils’ responsibil-
ities under the Resource Management Act 1991 and how
Wairarapa ki Tamaki-nui-a-Rua Maori participate in deci-
sions about the environment.

Our approach is summary in nature, because really this
Tribunal is saying nothing new on this topic. The short-
comings of the RMA from a Maori and Treaty point of
view are well known and have been discussed in previous
reports of the Waitangi Tribunal. Our contribution is to
look at the same issues in the light of what we could dis-
cern about local circumstances.

12B.4.1 Maori-related provisions in the RMA

The RMA makes certain provision for Maori interests to
be protected. Any person or organisation exercising en-
vironmental management powers under the Act (as local
authorities do) is required to take Treaty principles into
account (s 8). The Act also recognises that the ‘relationship
of Maori and their culture and traditions with their ances-
tral lands, water, sites, waahi tapu, and other taonga’ is a
matter of ‘national importance’ (s 6(c)) and that all persons
exercising powers and functions under the Act shall have
particular regard to ‘kaitiakitanga’ (s7(a)), which means
‘the exercise of guardianship’ (s2).
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Other provisions important for iwi include section 61(2)
(a)(ii), which requires regional and district councils to
have regard to iwi planning documents, and section 74(2)
(b)(ii), which asks councils to identify matters of signifi-
cance to iwi in their regional policy statements.

12B.4.2 Shortcomings previously identified

However, the Waitangi Tribunal has repeatedly found that
the RMA, and the way in which it is implemented, does not
provide fairly for Maori interests. Nor is the legislation in
accord with Treaty principles. The report of the Mohaka
River inquiry, written not long after the RMA came into
effect, noted that, while the Crown is entitled to devolve its
duties under the Treaty to other authorities ‘through care-
fully worded legislation, it cannot divest itself of its Treaty
obligation ‘actively to protect rangatiratanga over taonga.*
That inquiry and others noted that local authorities cannot
be relied on to provide such protection because the RmA
does not require those administering it to act in a manner
that is consistent with Treaty principles - they may choose
to do so, but they are not compelled by the legislation.*

This was described in 1993 by the Te Arawa geother-
mal resource inquiry as a ‘critical omission, allowing the
Crown to read down its obligations under article 2.” That
Tribunal agreed with the claim that, in the Rm A, the Crown
had ‘failed to provide . . . a system or provisions according
the claimants interest in the geothermal resource a suffi-
cient priority’”

The problem remains. As recently as 2008, the Tribunal
for the Te Tau Thu o te Waka a Maui inquiry noted that
‘the Crown, in choosing to delegate authority to local bod-
ies, must do so in a manner that ensures the protection
of Maori interests and the fulfilment of its Treaty duties’”
In that region (the northern South Island), the Tribunal
found that the RMA was being implemented in ways that
did not fulfil that requirement. Similarly, the central North
Island inquiry found that, while the RMA ‘is an advance
on previous legislation, it still fails to accord with Treaty
principles’” That Tribunal called for an amendment to
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section 8 or the insertion of some new provision in the
Act, describing such a move as ‘the only mechanism that
can assure Maori that their rangatiratanga or autonomy
and self-government can be appropriately considered in
RMA processes.”*

Other concerns about the RMA regime raised by previ-
ous Tribunals are also relevant to this inquiry. One relates
to the adequacy of the Acts provisions for consultation
with Maori on resource management matters. There is no
statutory requirement to consult with Maori during the
resource consent process. Indeed, in an amendment Act
in 2005, the Government clarified that neither an appli-
cant nor a consent authority (ie, a local authority) has a
duty to consult ‘any person’ about resource consent appli-
cations (see section 36A of the Rma). The Ministry for
the Environment’s website says that the intention of this
amendment is ‘to clarify that consultation is not required
in relation to applications for resource consents . . ., rather
the intention is to improve processes for consultation with
iwi and hapt in the development of plans and policy state-
ments.” There is no explanation of why these need to be
alternatives. Why is there no obligation to consult Maori
on both resource consents and plans?** We agree with
the central North Island Tribunal’s comment that, while
recent decisions of the Environment Court and the High
Court suggest that it would be good practice to engage in
consultation on resource consents, ‘it is unlikely that the
failure to consult (given the new section 364 of the Act),
could now be used as the basis for rejecting a resource
consent application.”

Another concern is the lack of resources and capacity
that prevents iwi from participating effectively in resource
management processes, even to the extent allowed them
under the Act.” In the case of Te Tau Thu o te Waka a Maui,
the Tribunal noted that the inability of iwi to secure such
resources from councils, applicants, or the Crown was hav-
ing ‘a serious effect on their ability either to participate at
all on matters of importance to them, or to have appropri-
ate influence on the outcome when they did participate’”
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12B.4.3 The RMA in this inquiry district

We have referred to previous findings of the Waitangi
Tribunal to show that the limitations of the provisions
of the RMA in Treaty terms — in particular, the extent to
which respect for Maori environmental interests is in effect
discretionary — have been in the public domain for nearly
two decades. There has been no appetite at a governmental
level for making the Act’s Treaty provisions more exacting,
so that they require a higher level or different kind of
response to Maori interests.

All of the comments made by these earlier Tribunals
apply in just the same way in the Wairarapa ki Tararua
district.

The lack of resources, both human and material, is a
major obstacle to hapii and iwi playing the role they would
like to play. We had a strong sense that the tangata whenua
were often in a real bind in this regard. While they wanted
local authorities to engage with them fully and often, their
low population, the concentration of relevant skills in only
a few, and the huge amount of voluntary time involved
meant that ‘consultation’ was in fact often a real burden.
The extent of the personal cost for those who gave up their
time meant that there was a high level of frustration and
disillusionment when the consultation turned out to be no
more than token.”

12B.4.4 Delegation of powers

Section 33 of the RMA provides for the transfer of powers
or functions from a local authority to another public
authority, including an iwi authority. Subsection (4) sets
out the guidelines to be followed when such transfers are
contemplated. The consultation process, for example, must
follow that set out in section 83 of the Local Government
Act.

Section 33 provides local authorities with the oppor-
tunity to encourage iwi and hapt to participate in envir-
onmental decision-making through joint-management
arrangements. For Maori, this offers the means to exer-
cise their authority to manage resources. But, again, it is

at the discretion of local authorities; they are not obliged
to transfer any powers to iwi. Studies by the Parliamentary
Commissioner for the Environment, the Ministry for
the Environment, and a group of University of Waikato
researchers in the 1990s showed that, of the 26 transfers
that had been made under section 33, none was to iwi.*"
The researchers suggested a number of amendments to
the RMA, and change was considered by the parliamentary
select committee during the 2000-o01 session. However,
it was deemed preferable to promote best practice rather
than to amend the legislation.”” Similar findings emerged
from the Ministry for the Environment’s 2005-06 survey
of local authorities’ practices under the RmA, which indi-
cated that no transfers of power to iwi under section 33
had occurred.”

Again, the evidence is compelling. Although the legisla-
tion provides the potential for Treaty-compliant processes
to be established, if it is left entirely to local authorities’
discretion, it will not happen.

The evidence thus far with section 33 does not gen-
erate optimism that the new provisions for power-sharing
(ss36B-36E) will be widely deployed.64 They provide for
the joint management of natural and physical resources
with iwi and hapa. It may be that, because these provisions
involve sharing rather than devolving power and because
joint-mangement agreements are revocable on 28 days’
notice, there will be greater uptake of this device. Only
time will tell.

12B.5 WHAT ARE THE PROBLEMS WITH

THE PRESENT REGIME?

12B.5.1 Local authorities overwhelmingly monocultural
As we have seen, the organisations that control key areas of
public policy in Wairarapa ki Tararua are overwhelmingly
monocultural. Several local authorities serve populations
with a larger proportion of Maori than the national aver-
age, yet very few Maori are elected councillors throughout
Wairarapa ki Tararua. While some councils have in place
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Educator Marama Kahu Fox gave evidence at the Tribunal’s third

hearing at Papawai Marae, 31 May—4 June 2004

Kohanga Reo

Marama Fox told the Tribunal about her effort to re-establish
kohanga reo in Carterton in the early 1990s, despite having few
resources and little money. She did not anticipate the lack of
support and understanding from the local council and media:

During the pre-opening phase, submissions were filed at
the Carterton District Council opposing the move, citing
fear of loud noise, abandoned vehicles, gang affiliations and
the like. Within days of securing a property the building was
vandalised and the entrance tagged with the letters ‘KKK
Within a few months of the refurbishment and opening
the building was flooded when a hose was pushed through
a window on a weekend and left running. The media was
often biased in its reporting of Maori issues despite our
hardships.

Two years later, with the first cohort of kohanga reo pupils
ready to enter primary school, she was part of a move to
establish Te Kura Kaupapa o Wairarapa. Again, there was a
barrage of opposition:

Despite this positive effect [of kohanga reo] on the tama-
riki of the area, the proposed opening of the kura was met
with huge opposition [by] the surrounding landowners,
for similar reasons to those met by the Kohanga Reo.
Submissions cited gang connections, noise, all night hui and
disruption, increased vandalism and so forth. Somewhere in
there, people forgot that we were trying to open a school.
Despite heavy opposition the Kura established officially in
1992 and moved to Macara St in 1994.

relationships and processes for working with - usually
‘consulting’ - local iwi and hap, there is little evidence of
Maori actively participating in local government at a deci-
sion-making level.

Many years after the passing into law of the RmA and
the Local Government Act, it seems fair to say that there
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is little likelihood that the monoculturism of local author-
ities will change under present conditions. Although the
legislation provides for councils to create Maori wards,
introduce Maori electoral rolls, and use single transfer-
able voting, it falls well short of ensuring Maori a voice on
councils. Nor for the most part does it give them the means
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of initiating change through the electoral system, because
of their relatively low population. There are places in New
Zealand where Maori are numerous enough to elect Maori
candidates, were they not disillusioned by local authorities’
failure to serve their interests. The issue in those places is
Maori voter turn-out. In this inquiry district, though, the
low Maori population means that the voting system would
need to change considerably in order for elections alone to
make a difference. Because of this demographic, another
process must be arrived at that achieves representation on
council of both major iwi.

Instances where there have been satisfactory outcomes
for Maori are due to the actions and attitudes of particular
individuals, rather than the regime itself.

This situation has frustrated the desire of Wairarapa ki
Tamaki-nui-a-Rua Maori to see themselves and their iden-
tity explicitly reflected in the work of the elected bodies
that are supposed to represent them. This was confirmed
by the evidence of claimants. Because of this demographic,
another process must be arrived at that achieves council
representation for both major iwi.

12B.5.2 Claimants’ experience

(1) Marginalisation

Educator Marama Kahu Fox described how galling it was
that tangata whenua were invisible during the official cele-
brations of Masterton’s 15oth anniversary:

No recognition was given to the nearly 2000 years of
Maori who lived here prior to the arrival of the Pakeha.
Wairarapa invited Pakeha to live here peacefully, and
saw the benefits this would bring. Wairarapa Maori,
Ngatuere, stopped the Hauhau people coming to make
war on the Pakeha settlers. No land wars were fought
here, but our biggest losses were inside courtrooms
instead of on battlefields.”

Linette Rautahi told us about how Ngati Kahungunu
experienced difficulties in establishing a working relation-
ship with the Tararua District Council. We heard good

things about the positive relationship between that council
and Rangitane, but Mrs Rautahi said that Ngati Kahungunu
had not been so fortunate. She talked about their long
struggle to secure a memorandum of understanding with
the council.*® No progress was made until 2000, when the
council, reviewing its operations under the requirements
of the Local Government Act, recognised that it should be
talking to both Rangitane and Kahungunu. Kahungunu
were asked to describe their history and whakapapa, show-
ing how they came to the area. The history contained
details of battles fought and of ancestors burning and eat-
ing enemies. Mrs Rautahi continues:

I guess that the TDc wasn't too happy with our his-
tory, so they signed a Mmou with Rangitane and chas-
tised us for our lack of co-operation. This is truly offen-
sive — we have been told that because our history of
how Kahungunu came to have tangata whenua status
here is too bloody or not politically correct enough we
should soften it up . . . We won’t do that - it’s our his-
tory, our whakapapa and our tikanga. It’s what gives us
the right to be Kahungunu here in Tamaki Nui a Rua.”

As at 2005, the memorandum of understanding was
drafted but unsigned. Kahungunu remained hopeful of
achieving a memorandum with real meaning for them, but
they were not confident that the council understood their
concerns. According to Mrs Rautahi:

We are dealing with a council that wants to slot us
into a ‘consultation only’ box, but they don’t grasp that
we don't just want to be part of the consultation pro-
cess, we want to [be] a valued and respected part of the
decision making process t00.%*

Mrs Rautahi went on to highlight the public controversy
about the Viking icon in Dannevirke:

Recently, the construction of the Dannevirke Icon
has been a hot topic in our town, with a ten metre
high Viking, costing the community between 50 and
90 thousand dollars at the centre of the debate. Local
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communities such as the Danes have objected strongly
to the statue, stating that the Vikings were murderers
and rapists. Our whakapapa history was too sensitive
for the Council, but it’s somehow okay for them to use
funds to build a statue commemorating other people
with ‘sensitive histories.*

Kahungunu and Rangitane publicly suggested the alter-
native of raising a Rangitane pou at the south entrance to
the town and a Kahungunu pou at the north entrance, but
the suggestion found little favour with the community. As
Mrs Rautahi described it, ‘For three weeks after our press
release was published, the “letters to the editor” pages ridi-
culed our Maori stance and reflected in print what we are
shown every day’’® Mrs Rautahi saw the council as part of
the problem rather than part of the solution.

Witnesses’ stories like these show that the monocultural
composition of most councils mean those bodies are ill-
equipped to provide positive, well-informed leadership on
cultural issues for Maori. Controversy and conflict might
well be avoided if there were more Maori councillors and
council staff able to take a leadership role. As already men-
tioned, we think that Maori representation at the govern-
ance level is required, and we recommend to that end. It
would also be useful if councils were required to develop
an induction pack for incoming councillors and staff
covering such matters as the marae traditions of local hapa
and iwi, Maori values (wairua) in relation to the natural
world, tribal boundaries and structures, and current Treaty
issues (see also our findings and recommendations). Such
steps would ensure that all those elected to, and working
in, local authorities understand the history of colonisation
and the current Treaty discourse, and they would better
equip councils to play their part in nation-building.

(2) ‘Consultation’

The current regime provides no support for the expres-
sion of rangatiratanga in resource management. The best
it offers, really, is consultation - but even this is often not
carried out consistently or well.
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We heard about instances where consultation did not
occur at all, as in the case of the GWRC’s proposal for a
global resource consent to extract gravel from rivers across
the region (see sidebar). In other cases, consultation has
occurred but has been essentially meaningless, because the
councils involved have not seen the Maori worldview as a
priority when making environmental decisions. We heard
numerous examples of this.

Wirihana Morris from Ngai Tamapuhia-a-Rangi, who
lives at Okautete and has an intimate knowledge of the
coasts between Flat Point and Uruti Point, told the Tribunal
about an incident involving a large kohatu (rock) on the
seabed at Te Orui.”” Mr Emerson, a commercial fisherman
holding paua quota, wanted to blow up the kohatu so that
the channel would provide better access for his boat. The
GWRC granted a resource consent, and the New Zealand
Army agreed to ‘do it for free. Mr Morris expanded:

We were told about the consent by locals, and went
to see Emerson and the Council to protest. Emerson,
a man from the Council, Matt Paku, myself and Glen
Meredith (observer) met to discuss it but it was a bit of
a stalemate. The Army sent a Major down to talk to us
about it but we would not agree. They have not blown
up the rock yet, but the issue is that the Council should
not have given the consent in the first place.””

While the army has since withdrawn its offer to demolish
the rock, Mr Morris summed up the incident like this: ‘In
my view, in the past the Wellington Regional Council has
been rednecked, and I don’t know how else to put it.”’
Takirirangi Smith told us about the development of
a paua farm at Te Awaiti. This time, Ngai Tamapuhia-a-
Rangi were consulted, and they contributed to the resource
consent process.”* The establishment of the farm involved
the use of explosives to reshape the seabed. The tangata
whenua explained why the papa kohatu (broad flat rock)
and associated tikanga (traditional rules for conducting
life) were important, and they had the impression they
were listened to. Nevertheless, the resource consent was
granted and explosives were used. Mr Smith observed that
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the people making the decisions did not have the capacity
to understand the issues relating to tikanga Maori.”

(3) Talking past each other

These are all examples of councils’ inability, or unwilling-
ness, to conceive environmental issues in a Maori way.
Murray Hemi, presenting evidence for Nga Hapa Karanga
0 Wairarapa, framed the ‘talking past each other’ problem
more broadly:

The Maori view of the environment has remained a
fundamental element in the definition, development
and retention of our people and our whenua. It has en-
abled Maori to determine their role, purpose and func-
tion within the world, to establish the rules for appro-
priate interaction with nature and to create a system of
thought relating to the natural world based on millen-
nia of observations from generation to generation.”®

Crown policies and practices have progressively under-
mined this worldview and driven to the margins the
Wairarapa Maori customs, practices, and rituals that
underpin it”” To maintain tribal identity, the integrity
of their natural environment also needs to be preserved.
Mr Hemi told us that what is needed is a management
environment in which kaitiakitanga and rangatiratanga
encompass:

» the right to maintain and control our environment
according to our own established practices;

» the right to interact with our environment in a man-
ner consistent with our own tino rangatiratanga;

» the legitimate opportunity to practise, exercise and
extend our environmental traditions, values and
beliefs;

» the purity, potency and integrity of our natural

. 78
environment.

Lorraine Stephenson, who was appointed by Rangitane
o Tamaki-nui-a-Rua to manage portfolios on local gov-
ernment, resource management, and conservation, works
in the nexus between the iwi, the Crown, and local and

Lorraine Stephenson of Rangitane o Tamaki-nui-a-Rua, who works

extensively with local government. She gave evidence to the Tribunal’s

fifth hearing at Makirikiri Marae in July 2004.

regional government.” She sets kaitiakitanga in context
like this:

The traditional institution of Kaitiaki does not
stand alone it is part of a complex social, cultural, eco-
nomic, and spiritual system that has been established
through long tribal association with land and waters.
To know kaitiaki is to know the Maori world - the
tribal structures of iwi, hapi, whanau, tangata whenua,
manawhenua, ahi kaa, kaumatua, kuia, tohunga and
whanaunga. These make up a dynamic and thriving
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Maori community. These all characterise Rangitane-o-
Tamaki-nui-a-Rua . . . today.*

(4) Resources and capacity

The claimants also told us about another significant prob-
lem associated with consultation to which we have already
referred briefly: the time and resource pressures it places
on iwi. Claimant witnesses here echoed those in other
rohe. Elizabeth Burge, a resource management profes-
sional who worked for and with Rangitane o Wairarapa on
many projects between 1994 and 2000 (paid and unpaid,
full- and part-time) described the burden of consultation:

In total, there are thirteen separate Crown and local
government entities that Rangitane o Wairarapa had to
work with, consult with and ‘be available for’ at vari-
ous stages in terms of conservation and resource man-
agement issues. The sheer number of entities forced
Rangitane into prioritising not only who they dealt
with, but the issues also had to be placed in some
sort of hierarchy. This of course was foreign to what
Rangitane believe and practise. Rangitane had to com-
promise their holistic world view in order to ‘fit in’ to
the particular kaupapa of the day.”

Ms Burge said that Rangitane’s experience was different
according to which local authority they were working with.
The GwRrc was the first to recognise the heavy demands
placed on iwi by the RmaA and other legislation. In 1997,
Rangitane negotiated a contract with the Gwrc that pro-
vided partial support for the tangata whenua consultation
component of non-notified resource consents only. The
contract was for $12,937 per annum, and in the first year
Rangitane processed 358 consents.”

(5) Dysfunction

Ms Burge said that Rangitane’s dealings with the Masterton
District Council, which set up a Maori task groups in the
early 1990s, were quite different:
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From my experience, the Task Group was used on
an ad hoc basis. When an issue arose where it was ap-
parent that Maori consultation would be required, they
would ‘call’ the Task Group together and present the
issue/activity to them. The Mmpc would then indicate
that they had performed their duty to consult with
Maori. Apart from the ad hoc Task Group there was
no meaningful ongoing relationship or prospect for
involvement between Rangitane and the MDc in the
early 1990s. There is no evidence, in my view, of true
understanding or inclusion of Madri concepts, systems
and issues towards their natural environment, and
hence no opportunity for the exercise of tino rangatira-
tanga by Rangitane.”

Neither the operation of the Maori task group nor the
holding of face-to-face meetings between the coun-
cil and the iwi has enabled major issues to be resolved.
Discharge from the municipal sewage scheme into the
Makoura Stream, for example, continues to be a source of
contention.

Relationships with the Carterton District Council were
similarly problematical. The council established an infor-
mal ‘Maori focus group;, but it rarely met. Ms Burge said:

Carterton District Council would simply send a
copy of the notified consent or planning document as
the Resource Management Act 1991 required them to
do so. There was no relationship or consultation of any
sort, no face to face meetings or involvement with the
council. This remains the position today.**

The same issues to do with human sewage discharge
arose. Rangitane worked with the Carterton District
Council’s consultants but was unable to gain traction. Ms
Burge considered that the council had no understanding
of Maori values, beliefs, and customs regarding resource-
management issues:

As with the MDpc, in my view the cpc placed
Rangitane holistic and spiritual issues in the ‘too
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hard’ basket. The issues were raised but the cpc had
difficulty in addressing them. [They] responded to
the Rangitane concerns with engineering solutions
which did not meet the expectations and concerns of
Rangitane. The issues of Rangitane were simply placed
aside and left.”

(6) Change needed

On the basis of Rangitane’s experience of working with
the regional council and three district councils, Ms Burge
believes that legislative change is needed. She sums up:

Rangitane knowledge, tikanga and intimate associ-
ation with the land and its resources, in my view,
would enhance and improve the Wairarapa environ-
ment. The opportunities for shared management have
been limited due to issues such as authority, control,
use, allocation and protection.*

12B.6 HAS ENOUGH BEEN DONE TO ADDRESS THESE
PROBLEMS?

Our local government inquiry has focused thus far on
local authorities in the Wairarapa ki Tararua district and
the problems of influence and representation experienced
by tangata whenua there. The evidence suggests that the
current legislation, which has been in force for more than
15 years, is unlikely to motivate local authorities to increase
their responsiveness to Maori needs and interests without
external pressure.

In the next section, we look at other players in the local
authority scene to ascertain their role in making the work
of local bodies more Treaty-compliant over time.

12B.6.1 The Ministry for the Environment

During the 1990s, the Ministry for the Environment played
a key role in training relevant agencies and groups to work
under the RMA.” It helped in the development of iwi

management plans, the incorporation of iwi plans into dis-
trict and regional policy processes, and the development of
protocols and memoranda of understanding between iwi
and councils. The Ministry’s publication Whakamau ki nga
Kaupapa: Making the Best of Iwi Management Plans under
the Resource Management Act 1991 gives local authorities
practical suggestions for working with iwi.*

The Ministry also has a monitoring role. It surveys local
authorities about the operation of the RMA and uses these
findings to provide benchmarking information, promote
local authority best practice, and improve performance.
The report on the 2005-06 survey, for example, exam-
ines the extent of funding for Maori participation in RMA
processes, Maori inputs into consents and plans, and the
advice given to applicants who seek consents that may be
of interest to iwi or hapa. The report shows that the per-
formance of local authorities vis a vis Maori remains un-
even: for example, in 2005-06, only 38 per cent of local au-
thorities made financial provision for Maori participation
in RMA processes (down from 49 per cent in 2001-02 and
56 per cent in 2003-04)."

Overall, the Ministry for the Environment’s monitor-
ing of relationships between local government and Maori
indicates that:

» gains are being made in some parts of the country;

and

» some local authorities have yet to engage with Maori

in a manner that enables them to participate in envir-
onmental decision-making.

12B.6.2 The Local Government Commission and
Department of Internal Affairs

Working together, the Local Government Commission
and the Department of Internal Affairs have done the same
sort of work in relation to the local government legisla-
tion that the Ministry for the Environment has done for
the RmA: they have sought to explain and publicise the
Acts and to build stronger links between local and regional
councils and Maori.
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In 2003 and 2004, these two agencies worked with
Local Government New Zealand to organise a series of
‘LGKnowHow’ workshops, emphasising councils’ respon-
sibilities to consult with Maori and to create opportun-
ities for Maori to participate in environmental decision-
making.” Information was also provided about the Local
Government Rating Act 2002 and the provisions of the
Local Electoral Act 2001 for the creation of Maori wards
and constituencies. The commission has also encour-
aged Local Government New Zealand, the Office of the
Auditor-General, and the Department of Internal Affairs
to monitor progress under the legislation and to dissem-
inate good practice guidelines and case studies.

After the 2007 local government elections, the commis-
sion formally reviewed the operation of the 2001-02 le-
gislation.” It produced a background paper called ‘Local
Authority Engagement with Maori>”* The paper reviewed
a wide spectrum of published and unpublished reports
by various agencies, the results of Local Government
New Zealand surveys of local authorities, and submis-
sions made and questionnaires completed by local author-
ities in 2007 and 2008.” It also compared interviews with
local government and iwi representatives in Christchurch,
Manukau, and New Plymouth.**

The paper reports mixed progress by local authorities in
developing their capacity to engage with iwi over the past
two decades. Through staft training and skill development,
some have ‘built a strong capacity base, built and strength-
ened relationships and developed increasingly effective
engagement processes.” Others have done little. The paper
acknowledges the complexities of capacity building:

One of the difficulties that Maori have experienced
has been the lack of capacity on the part of local gov-
ernment to engage effectively with Maori. This can be
difficult for local authority members and staff. Lack of
capacity and lack of confidence can mean that mem-
bers and staff find engagement processes intimidating,
especially if on a marae.”®
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The paper goes on to list some specific skills and strategies
that can help councils do better, emphasising that:

Meeting Maori on their own ground and recognis-
ing that Maori appreciate and relate well to kanohi ki
te kanohi (face to face) communication is important.
So is demonstrating respect for kaumatua, rangatira,
and other leaders and knowing, for example, that chiefs
talk to chiefs.”

We like the way this paper usefully advocates a ‘whole of
government’ approach to Maori organisations.”® It distin-
guishes between tangata whenua groups within a rohe and
organisations established by taura here (Maori from other
regions) that take on social and cultural responsibilities for
Maori resident in the district.”” It emphasises the value of
iwi policy documents and, in particular, iwi management
plans.

The paper identifies three ways for local authorities to
approach their obligations to Maori: by being ‘process
compliant’ (going through the motions or paying lip ser-
vice); by being ‘actively compliant’ (being receptive to
Maori values and aspirations even though they may not
share them); and by adopting a process of ‘active enrich-
ment’ The latter process involves recognising that Maori
culture and values are part of New Zealand’s national iden-
tity and that embracing them ‘enriches us all’"*® The back-
ground paper concludes:

The impression that we have is that a number of
local authorities are in the active compliance space
and some of them are moving into active enrichment.
However, in our view a number of local authorities
remain located in the process compliance space.””

Unfortunately, the Local Government Commission
chose not to engage with iwi, hapa, and other Maori
groups directly when preparing this paper. Instead, it relied
on Te Puni Kokiri (the Ministry of Maori Development)
to provide it with a Maori perspective. Te Puni Kokiri is
a Government department; it does not speak for iwi. It
would have been more in the spirit of partnership had the
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commission met directly with Maori groups around the
country. Although we substantially agree with the report,
process is important too. By engaging only internally and
with other Government agencies, it seems to us that the
commission was really not taking its own advice. It was
signalling that it did not value the direct input that it could
have obtained from Maori kanohi ki te kanohi (face to
face, in person).””

In presenting its review to the Minister of Internal
Affairs in July 2008, the Local Government Commission
said that local authority engagement with Maori was
‘patchy’ across the country: “This is due in part to capacity
issues for both Maori and local authorities.* It endorsed
Local Government New Zealand’s efforts to improve local
government capacity and pointed to a need for compar-
able support and information-sharing for Maori.”* The
importance of iwi management plans was recognised and,
along with this, the need to develop a ‘whole-of-govern-
ment’ funding strategy (ie, a dedicated fund) to support
the development of such documents by tangata whenua.
The commission saw no need for legislative change at this
point. It was impressed with the progress made on a broad
front but said an audit was needed:

We consider that an independent audit of the effect-
iveness of local authority engagement with Maori
would be useful and that periodic reviews should
track progress over time. Such an audit should focus
on the effectiveness of the engagement rather than on
the existence of protocols and agreements. We suggest
that the Local Government Commission and the Office
of the Auditor-General be assigned to jointly lead this
audit.’”

We note that, currently, Crown entities such as poly-
technics and universities are subject to Treaty audits by the
New Zealand Qualifications Authority, the New Zealand
Universities Academic Audit Unit, and the Institutes of
Technology and Polytechnics Quality. We think similar
Treaty audits of local authorities should be mandatory.

12B.6.3 Te Puni Kokiri

As the Crown’s principal adviser on Crown-Maori rela-
tionships, Te Puni Kokiri supports Maori capacity-build-
ing in many areas, including resource management and
local government.

Te Puni Kokiri encourages Maori to participate in local
government, as voters and as candidates, through the pro-
vision of a fact sheet describing the processes involved.
The agency has also planned and funded two complemen-
tary studies (in 2004-05 and 2006-07) seeking ways to
improve engagement between councils and Maori under
the existing legislation."” The first involved Maori resource
managers and council staff meeting face-to-face in six
regions. These districts differed as to population, size,
proportion of Maori and non-Maori, wealth of iwi and
council, number of iwi and hapi, and state of relationships
between Maori and council.”® Attendees at the meetings
discussed questions developed in consultation with the
Department of the Prime Minister and Cabinet and the
Ministry for the Environment. The resulting report con-
tained five pertinent findings:

» Effective engagement is about establishing strong per-
sonal relationships and depends on trust, transpar-
ency, and goodwill. Engagement must be developed
at all levels, from councillors and senior managers to
operational staff and volunteers.

» Formal documents like memoranda of understand-
ing or charters confirm or clarify relationships that
have already been created and provide some certainty
that existing relationships will continue.

» Maori are chiefly participating in RMA processes at
the resource consent stage. Maori groups consistently
expressed the need to move from reactive to proactive
participation by getting involved at the planning and
policy-making stages.

» Councils are variably wealthy, and they vary also in
their willingness to make money available for Maori
engagement. Some councils regard Maori input as
expert opinion and fund it like any other form of
professional advice. Some provide project-based
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funding - for example, environmental monitoring,
the recording of sites of significance, or the develop-
ment of iwi management plans. Some councils ensure
that Maori resource management groups can recover
costs by invoicing consent applicants. Not all Maori
groups are able to recover basic costs and have to rely
on volunteers.

» Councils and Maori want central government to
resolve the resourcing question so that Treaty-based
obligations to tangata whenua can be fufilled. All
councils report that there have been times when iwi
have been invited to participate in various decisions
but could not because they lacked capacity. All Maori
groups report that basic costs stand in the way and
they have to be selective about which issues to engage
with due to a lack of resources."

The Te Puni Kokiri report emphasises that some coun-
cils and iwi are building capacity and some real partner-
ships are being established. For example, in Southland, Te
Ao Marama Incorporated is funded by four councils and is
recognised as a free-standing resource-management unit
representing the four Southland riinanga."® However, the
report equally points to a lack of capacity and awareness in
other parts of the country. For example, in one area further
north, an iwi resource-management unit consists of ‘one
student volunteer who operates from his bedroom’ ‘He
sleeps in the lounge because his bed is covered in resource
consent applications.™

Opverall, the Te Puni Kokiri report makes clear that the
existing legislation works best where councils and iwi have
a substantial resource base and iwi and council leaders
have strong face-to-face relationships. Where relation-
ships are weak and iwi and councils have a slender finan-
cial base, the intent of the legislation is not achieved, the
rights and responsibilities of iwi are not recognised, and
the Treaty obligations of the Crown are not met.
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12B.6.4 Local Government New Zealand

As a non-governmental organisation that is ‘the cham-
pion of best practice in the local government sector), Local
Government New Zealand is well positioned to carry out
surveys of current council practice.”” Working with Te
Puni Kokiri, the Department of Internal Affairs, and the
Department of the Prime Minister and Cabinet, it sur-
veyed councils in June 2004 about their engagement with
Maori. Every council returned the survey.™

All 21 regional and metropolitan councils reported that
they had implemented formal and informal consultation
processes with Maori, as had 31 of the 38 provincial and
unitary councils."* Seventeen of the 27 rural councils had
a formal consultation process, and another four had pro-
cesses for informal consultation and information-shar-
ing.” Two-thirds of all councils provided internal training,
and a similar proportion provided funding for joint initia-
tives with Maori, although the proportion of rural councils
that did this was low."

As with other such surveys, Local Government New
Zealand found that many councils were making substan-
tial progress. But, in some areas, there was no evidence
that local government legislation was working well for
Maori. The performance of councils within Wairarapa
ki Tararua was mixed. The Horizons Regional Council
reported two iwi relations appointments, a number of
staff and councillors attending Maori language classes,
and a policy of using Maori commissioners when resource
consent applications involving cultural issues were being
considered.”” The Gwrc had a Maori advisory commit-
tee, a charter of understanding with Te Tangata Whenua
o te Upoko o te Ika a Maui (the recognised iwi of the
region), and two full-time Maori policy advisers, and it
used Maori hearing commissioners for all consent hear-
ings. The regional council also funded iwi projects and
held regular technical workshops for council staff and
The Masterton District Council had a Maori liaison
committee of three councillors, employed a part-time iwi
liaison officer, and aimed to develop a memorandum of

. 18

iwi.
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understanding to formalise iwi relationships.”™ Similarly,
the South Wairarapa District Council had a Maori stand-
ing committee to advise it, which provided a member to
sit on the planning and policy committees and working
parties.”® The Carterton District Council was ‘developing
a process for consulting with Wairarapa iwi in conjunction
with neighbouring local authorities.” The Tararua District
Council reported a ‘memorandum of partnership’ with
Nga Hapu o Rangitane, preferred to deal with Maori issues
‘in full council, and had iwi representation on the eco-
nomic committee and the historic places working party.”*

It is important to note that this survey asked coun-
cils to assess themselves. The results must accordingly
be approached with more caution than, say, an external
audit of the kind envisaged by the Local Government
Commission.

Recognising that its survey information was largely
quantitative, Local Government New Zealand also pro-
vided a set of in-depth case studies showing councils and
Maori working in partnership.”® None involved councils
in Wairarapa ki Tararua.

12B.6.5 The ‘Local Futures’ research project
The “TLocal Futures' research project, funded by the
Foundation for Research, Science, and Technology, is
part of a five-year study of strategic policy and planning
in local government. The project has published a working
paper on local government consultation and engagement
with Maori.”* This was based on a sample of 19 councils,
and draws on a literature survey, Local Government New
Zealand’s 2004 survey of all councils, and a comprehensive
review of the consultation practices of the participating
councils.
The findings of this study reinforce those carried out by
other agencies and are presented under six headings:
» Structures: Of the 19 local authorities sampled, 10 had
a formally recognised committee to assist relation-
ships between the council and Maori. Some provided

for input into the decision-making processes via
Maori representatives on various committees. None
used Maori electoral wards.” At the time the infor-
mation was collected, Carterton District Council
had no formal Maori liaison committee, no specific
policy statement for engagement with Maori, and no
provision for councillor or staff training. However, it
reported that it was ‘starting a process to establish a
memorandum of understanding’ with local Maori.
Policies: There was great variation in the intentions
described in the councils’ long-term community
plans and annual plans. Policies for consulting Maori
and involving them in decision-making ranged from
the specific to the very general. Some councils had
formal agreements setting out the nature and fre-
quency of meetings.”

Staffing: Different councils resourced staffing for
Maori liaison in different ways. Some larger councils
had an iwi relationship unit or a Treaty relationship
team. A number had iwi relationship officers, while
some smaller councils had staff whose job profile
includes Maori issues."

Training: Fourteen of the 19 councils provided
training programmes or supported training initia-
tives for staff and elected members."”*

Monitoring: Only four of the 19 councils used specific
tools to monitor the effectiveness of their relation-
ships with Maori or to ensure that Maori were con-
sidered in decisions.” Two larger councils monitored
their relationships by surveying iwi.

Organisational perspectives: Two Auckland councils
had adopted a ‘whole of organisation’ perspective in
terms of their relationship with Maori. Manukau City
expressed this perspective in Treaty terms: it had a
strategic plan outlining how the Treaty of Waitangi
would be incorporated into core business; a charter
articulating staff commitment to building relation-
ships with Maori; and a ‘toolbox’ designed to support
these relationships.”® Waitakere City saw community
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interaction as an integral part of decision-making and
described interaction with Maori as ‘an expression of
partnership with Maori rather than communication
with stakeholders in the city’™

Opverall, the working paper was positive both about the
gains made between the 1997 and 2004 Local Government
New Zealand surveys and about the examples of good
practice reported by several councils.” It said that coun-
cils’ use of consultative processes had ‘increased dramatic-
ally, and it commented favourably on the ‘practices, pol-
icies, and structures that help them to engage with Maori’
At the same time, the paper acknowledged that it did not
provide a Maori point of view:

The review presented in this paper highlights a
significant information gap. There is material which
shows what local authorities are saying and doing
in terms of engaging with Maori. But what do Maori
think about councils engaging with Maéri and about
Maori engaging with local authorities 2

12B.6.6 Council websites

In this district inquiry, the South Wairarapa District
Council, represented by counsel Tracey Whare, was the
only local council to file submissions with this panel.
Those submissions concerned the nature of Maori con-
sultation and involvement in council processes and on
issues particular to the district (such as rate remissions on
Maori freehold land).” The other local councils chose not
to be represented before the Tribunal or to appear at all.
As a result, we do not have before us evidence from these
councils about what they do and how they do it. As a com-
mission of inquiry, it is part of our job to look into mat-
ters ourselves that we think are necessary to inform our
inquiry.

We decided to see what account the local author-
ities in Wairarapa ki Tararua give of themselves on their
websites. Section 40 of the Local Government Act 2002
requires councils to make available information about
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their Maori-related policies and provisions, and section
40(1)(d) requires them to publish information about the
Maori ward option after each triennial election. Most meet
this requirement by placing their long-term council com-
munity plans on their websites. Few display information
about the Maori ward option.

We have collated the information we found on the web-
site into tables, and they follow this chapter. There is a table
for each of the six local authorities in Wairarapa ki Tararua
in order of population size (largest to smallest).

We include these tables in our report with some caution,
because:

» The websites contain the councils’ own account of

their processes.

» We have had no opportunity to test the councils’
accounts, although we do acknowledge that the
South Wairarapa District Council did request hear-
ing time.” (This was declined because we ran out of
space in the hearing schedule, but the council’s writ-
ten submissions were of course duly considered.)

» The councils’ websites do not conform to any stand-
ard, so although we were consistent about the infor-
mation we looked for, councils were not consistent
in the information they presented. This means that
collating the information comparatively runs the risk
of indicating more about what the councils have on
their websites than their relative performance.

Nevertheless, we think the content of the tables is of
interest and is relevant to the matters at issue between local
authorities and tangata whenua in this inquiry district. We
hope that it may contribute to ongoing dialogue.

What do the websites tell us? Like the other sources we
have examined, the website-based information collated in
the tables confirms the pattern of widely varying practices
among territorial authorities.

The work of the two regional councils, the Gwrc and
Horizons, is of broader scope; they have a much larger
rating base and they have more, and more specialised,
staff. Both councils serve areas that fall within Wairarapa
ki Tararua only in part, and both their regions are home
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to multiple iwi. On the whole, the regional councils seem
to have progressed further in developing an approach to
working with iwi under the RMA4, and this is reflected in
their higher levels of activity in more of the fields identi-
fied in the tables.

The district councils are much smaller, although
Masterton and Tararua are larger than Wairarapa South
and Carterton. Their approaches are markedly different,
and this is reflected in the tables. With their different rat-
ing bases and staft numbers, they seem to have progressed
at quite different rates towards putting in place strategies
for dealing effectively with tangata whenua. On the infor-
mation we have available, it is not possible for us to discern
why this is so.

12B.6.7 Conclusion
There are many central government agencies and regional
bodies working on local government issues affecting
Maori. Although there are some very positive develop-
ments (see, for example, the sidebars right and over), they
fall well short of the kinds of relationships that Maori seek.
In some cases, it seems that the efforts of the various cen-
tral agencies have been to very little effect: councillors and
staff still have scant regard for iwi rights and Maori values.
The ‘Local Futures’ study (which, ironically, did not
itself seek a tangata whenua point of view - a failing shared
by all but one of the high-level studies and surveys we con-
sulted) commented that relationship-building requires
‘trust and a willingness to communicate and engage with
each other’ Further research, it suggested, should ‘inves-
tigate how elements like trust, credibility, integrity and
willingness to communicate can be incorporated into local
government practice’® We agree, and we also see an as-
sociated need both for better management and sharing of
information and for research that identifies how informa-
tion is collected, stored, and made available to Maori and
how the information provided by Maori in consultation
processes is used to inform strategic policy and planning.”
So, despite a good deal of high-level work aimed at

Lorraine Stephenson: When it Works

Lorraine Stephenson, of Rangitane o Tamaki-nui-a-Rua, was
named kaitiaki by Rangitane kaumatua and is responsible
for managing local government, resource management, and
conservation portfolios in the Tararua portion of Wairarapa
ki Tararua. She is the chief executive officer of Rangitane o
Tamaki-nui-a-Rua, was appointed to the Tararua District
Council's Maori advisory committee in 1990 and the
Manawatu Wanganui regional iwi committee in 1995, and is
also a hearing commissioner for the regional council.

Stephenson said that the memorandum of partner-
ship between the Tararua District Council and Nga Hapt o
Rangitane (dating back to March 2000) was demonstrated
on many levels. She personally received monthly council
minutes; was invited to appropriate training, workshops,
and seminars; met regularly with the mayor, mayoress, and
council staff; made submissions to most district, annual, and
development plans; and presented Rangitane submissions
at nearly every hearing held in the Tararua district:

On average Rangitane receive about two requests a
month to bless new construction sites. | have partici-
pated in numerous events where Rangitane kaumatua
have undertaken an active kaitiaki role in the blessing
of new sites and other spiritual and ceremonial occa-
sions, examples being the Alliance Freezing Works, the
Dannevirke Warehouse, the Rabobank premises, Autumn
Lodge Resthome and the Knox Church. In recognising the
services of our kaumatua local people have recognised the
kaitiaki responsibilities Rangitane have.

Rangitane now also have good relationships with other
agencies, such as Transit New Zealand and Meridian Energy,
and this has led to positive outcomes in resource consent
situations. Examples included the development of the Te
Apiti Meridian wind farm and, on a smaller scale, Transit
New Zealand’s application to realign a section of road at
Matamau beside a small cemetery. ‘Because of the excellent
working relationship with consultants and staff, she said,
‘Rangitane were able to ensure protocols took place with the
outcome being a positive result for all”
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Ngahiwi Tomoana, chairman of Ngati Kahungunu Iwi Incorporated, speaking at the powhiri for the Tribunal at Te Ore Ore Marae in March 2004.

He later gave evidence at Papawai Marae at the hearing that ran from 31 May to 4 June 2004.

overcoming the problems associated with the present
regime, it is not clear how much of it translates into
changes on the ground. It is certainly true that some
councils in the region are making substantial progress in
developing meaningful and mutually productive relation-
ships with the Maori communities they represent. Overall,
though, performance is patchy, and there are no sanctions
at all for poor practice.

There are instances where steps have been taken to
improve Maori representation and participation in local
government decisions, but this is nowhere required.
The legislation is enabling but not coercive. As a result,
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improvements tend to happen arbitrarily. We noticed that
the best relationships had arisen serendipitously, where
able and committed individuals came together and made
changes. Lorraine Stephenson, in her role as representa-
tive of Rangitane with the Tararua District Council, and
the work undertaken jointly by representatives of Ngati
Kahungungu and the GwRcC on a GIs mapping project are
obvious cases in point.

These things should not be left to chance. Good working
relationships between councils and tangata whenua are
indeed possible. They happen when there are clear flows
of information and regular face-to-face meetings between
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local iwi or hapu and staff or councillors and where coun-
cil members have a culture of working with, listening to,
understanding - and funding - tangata whenua. What
is needed to ensure that this happens all the time rather
than only occasionally are clear lines of accountability sup-
ported by legislation that enables, promotes, and (at least
for key decisions) requires the full involvement of tangata
whenua.

Ngahiwi Tomoana, the chairman of Ngati Kahungunu
Iwi Incorporated (the iwi authority for Ngati Kahungunu
ki Wairarapa and its counterparts in Heretaunga and
Wairoa), put it like this:

Almost without exception, wherever I visited in
the Ngati Kahungunu rohe there are difficulties ex-
perienced by Ngati Kahungunu caused by the lack of
accountability and responsiveness of local councils,
both in terms of their Local Government Act processes
and their obligations and duties under the Resource
Management Act 1991. Put simply, because the Crown
has failed to ensure that its councils comply with the
Treaty, those councils have generally chosen not to do
sO.

At the end however, the obligations of councils to
Maori need to be spelt out in legislation and that le-
gislation must include a requirement that councils are
not permitted to act in a manner inconsistent with the
Treaty, as well as meaningful provisions providing for
Maori representation at a local authority level.**

We agree.

12B.7 POSTSCRIPT

Because of the time that has elapsed since our hearings
finished, things in the local government sphere have inev-
itably moved on.

It is not possible for the inquiry now to convene supple-
mentary hearings, for that would delay the publication of
this report, and it is already well overdue.

The cgwRc and Ngati Kahungungu: When it Works

The project manager for Rangitane o Wairarapa, Joseph
Potangaroa, and the GwRC’s former Maori policy adviser,
Jason Kerihi (of Ngati Hamua, Rangitane, and Ngai
Tamapuhia-a-Rangi), told us about their work with Dane
Rimene to map important sites in the Wairarapa area using
geographical information systems (Gis). Mr Potangaroa
explained its genesis:

The GIs computer mapping project came about fol-
lowing discussions with the Wellington Regional Council
(now known as the Greater Wellington Regional Council).
We came up with a proposal to map various places of sig-
nificance to Ngati Himua in the Wairarapa area. It was the
Greater Wellington Regional Council who suggested a Gis
computer mapping project be instigated. We agreed and
they funded the project.

The computer mapping project drew on interviews with
Rangitane kaumatua and kuia, Native Land Court minute
books, whakapapa books, site visits, published and unpub-
lished records, library archives, and Rangitane o Wairarapa
Incorporated archives. From these sources, a database has
been developed containing information about most sites
significant for Rangitane o Wairarapa, though the Tribunal,
the iwi, and the GWRC are aware that there are some sites
of spiritual importance that are unsuitable for inclusion. The
data bank is a resource for the people of Rangitane, in par-
ticular Ngati Hamua. It also assists the GWRc in its work and
in its partnership relationship with the iwi. Although it was
not initiated primarily for the claims process, the project has
provided the Tribunal with a very significant resource — the
Rangitane map booklet. This document contains a number
of valuable maps, showing, for example, inland pa (fortified
villages), kainga (settlements), and bush clearings; cultiva-
tion and mahinga kai (food gathering) sites; and wahi tapu
(sacred places) and urupa (burial sites).

We commend the GwRc for its financial and practical
support for the Gis project.
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However, in order to capture the flavour and context
of contemporary Crown and claimant positions on local
government, we attach as appendix 111 recent submissions
filed in other inquiries. Counsel for Nga Hapt Karanga
asked that the content be reflected in this report, and this
is the means we have chosen for fairly achieving that."
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hearing, Papawai Marae, Greytown, 2 June 2004 (recording 4.3.15,
tape 8). In his evidence, Mr Hemi draws particular attention to
the Resource Management Act 1991, the Local Government Act
2002, the Historic Places Act 1993, the Conservation Act 1987, the
Environment Act 1986, and the Hazardous Substances and New
Organisms Act 1996.

Page 900: ‘Kohanga Reo’ Source: doc c25 (Fox), pps, 6.

Page 911: ‘Lorraine Stephenson: When it Works’ Source: doc E16
(Stephenson), pp2-4, 5, 7-8.
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TABLES

LOCAL GOVERNMENT:

REPRESENTATION AND RESOURCE MANAGEMENT

The information tabulated below was gathered from councils’ websites in September 2008
and March 2010. We focused on nine criteria and examined, in particular, councils’ long-
term council community plans. We also referred to their annual reports and to audits
carried out by the Auditor-General. We searched for local governance statements — where
these were not on the website and governance-type information was not included in the
long-term council community plan, we checked the sites for information about ‘Maori
wards’ or ‘Maori constituencies. Where neither of these initial searches yielded infor-
mation, we searched the sites more generally under the heading of ‘Maori’ and ‘iwi. We
also looked for references to transfers of power to iwi authorities under section 33 of the
Resource Management Act 1991. We have noted where other information is presented on
the website. In the case of the Greater Wellington Regional Council, we also searched for
‘gravel guardians’ and more generally for ‘gravel’

We also examined, where available, the reports of the Auditor-General on the long-
term council community plans but found no specific references in them to relationships
with Maori, Maori rate remissions, or the development of Maori capacity. Important clari-
fications may, however, have been requested and made but not recorded. The Auditor-
General, from time to time, carries out audits on special topics. We found none, up to
this point (as at March 2010), on the operation of the Maori requirements of the Local
Government Act 2002.

In the case of the South Wairarapa District Council, information was also gained from
counsel’s submissions (doc G26).

Boxes marked with an x indicate clear statements of the current position, those with
an (x) indicate that the measure is contemplated, pending, implied, partial, or publicised
elsewhere.
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Criteria No information No provision Nominal provision  Substantial provision
Maori advisory or liaison committee X
Memorandum of understanding,
memorandum of partnership, or charter with iwi X
Maori liaison officer X
Maori sit on resource consent hearings X
Funding for iwi projects or iwi managment plans X
Training for staff/council/iwi X
Rate remission for Maori land X
Information on Maori wards (x)
Maori councillors
The Greater Wellington Regional Council (2006 population 448,956; 11.5 per cent Maori)
Criteria No information No provision Nominal provision  Substantial provision
Maori advisory or liaison committee X
Memorandum of understanding,
memorandum of partnership, or charter with iwi (x)
Maori liaison officer
Maori sit on resource consent hearings X
Funding for iwi projects or iwi managment plans X
Training for staff/council/iwi X
Rate remission for Maori land X

Information on Maori wards

Maori councillors

Horizons Regional Council (2006 population 222,423; 17.5 per cent Maori)
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Criteria

No information

No provision Nominal provision

Substantial provision

Maori advisory or liaison committee

Memorandum of understanding,

memorandum of partnership, or charter with iwi
Maori liaison officer

Maori sit on resource consent hearings

Funding for iwi projects or iwi managment plans
Training for staff/council/iwi

Rate remission for Maori land

Information on Maori wards

Maori councillors

(x)

(x)

(x)

(x)

The Tararua District Council (2006 population 17,634; 18.3 per cent Maori)

Criteria

No information

No provision Nominal provision

Substantial provision

Maori advisory or liaison committee

Memorandum of understanding,
memorandum of partnership, or charter with iwi

Maori liaison officer

Maori sit on resource consent hearings

Funding for iwi projects or iwi managment plans
Training for staff/council/iwi

Rate remission for Maori land

Information on Maori wards

Maori councillors

(x)

(x)

(x)
(x)

* The council has identified these as initiatives it could pursue

The Masterton District Council (2006 population 22,623; 15.2 per cent Maori)
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Criteria

No information

No provision

Nominal provision  Substantial provision

Maori advisory or liaison committee

Memorandum of understanding,

memorandum of partnership, or charter with iwi
Maori liaison officer

Maori sit on resource consent hearings

Funding for iwi projects or iwi managment plans
Training for staff/council/iwi

Rate remission for Maori land

Information on Maori wards

Maori councillors

()

The South Wairarapa District Council (2006 population 8.889; 11.6 per cent Maori)

Criteria

No information

No provision

Nominal provision  Substantial provision

Maori advisory or liaison committee

Memorandum of understanding,
memorandum of partnership, or charter with iwi

Maori liaison officer

Maori sit on resource consent hearings

Funding for iwi projects or iwi managment plans
Training for staff/council/iwi

Rate remission for Maori land

Information on Maori wards

Maori councillors

x)

(x)

The Carterton District Council (2006 population 7,098; 9.2 per cent Maori)
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The following tables draw on surveys conducted by the
Department of Internal Affairs at the time of each local
government election. As described in section 12B.3, the
department invites local body candidates to provide
information about their background, experience, com-
munity engagement, and motivation for participating in
local government. The survey includes questions about
Maori ancestry, iwi affiliation, and ethnicity. The results
are published in two forms: the first reflects the responses
of all candidates, the second only those who are suc-
cessfully elected. The following three tables are based on
results from the 2001, 2004, and 2007 surveys, as reported
in Department of Internal Affairs, A Survey of Local

12 12

Percentage of Maori
in New Zealand
population

Maori percentage of
those standing for
election

Maori percentage of
candidates elected

2001 [

2004

Maori Ancestry and Participation in Local Government 2001, 2004, 2007

B o0

Authority Election Candidates in the 2001 Local Authority
Elections (Wellington: Department of Internal Affairs,
2002); Department of Internal Affairs, A Survey of Local
Authority Election Candidates in the 2004 Local Authority
Elections (Wellington; Department of Internal Affairs,
2006); and Department of Internal Affairs, A Survey of
Local Authority Election Candidates in the 2007 Local
Authority Elections (Wellington:, Department of Internal
Affairs, 2008). We acknowledge the assistance provided
by the Department of Internal Affairs when they gave us
access to a pre-publication copy of the report for the 2007
elections.

Maori percentage of
candidates not elected

Candidates were asked to designate one or more ancestries. This table summarises information for candidates

with Maori ancestry and compares it with the percentage of people with Maori ancestry at the time of each

election:
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8
° 88
87

70 |

3 3 3
; 2 2 B ; 2 ; 2 2
o . el o o omm Bl o
European Maori Pacific Asian Middle Eastern, Latin Mixed response Objected
American, African or no answer

2001 I 2004 B o0

Ethnicity and participation in local government elections in 2001, 2004, and 2007

This table compares data for five broad ethnic groups and those who have given mixed responses (eg, ‘Kiwi’ or ‘New Zealander’) with
those who have either objected or left this question blank. Multiple responses are possible and percentages may exceed 100 per cent.
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%
100 |
91 91
90 | 90
8
S s

80 _| 80

70 |

60 _|

50 _|
40 |

30 |

20 |

12 12
10 | 0
8
7
4
o
Europeans Europeans Maori elected Maori not elected
elected not elected

2001 I 2004 B o0

Successful and unsuccessful candidates: percentage by ethnic groups, 2001, 2004, and 2007

This table compares the proportion of successful and unsuccessful candidates according to ethnicity (European and Maori only).
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CHAPTER 12c

THE DEPARTMENT OF CONSERVATION

12C.1 INTRODUCTION

Some 14 per cent of the land area in this inquiry district is ‘conservation estate’ managed
by the Department of Conservation (pDoc). Conservation lands include three major for-
est parks: the Tararua Forest Park (120,000 hectares, established in 1954), the Rimutaka
Forest Park (22,000 hectares, gazetted in 1972), and the Aorangi Forest Park (19,373 hec-
tares, gazetted in 1978). Reserves include the important Lake Wairarapa wetlands manage-
ment area (which includes Lakes Onoke and Wairarapa and adjacent land reserves), the
Castlepoint scenic reserve, the National Wildlife Centre (at Pikaha Mount Bruce), and
Kupe’s Sail rock recreation reserve (Nga Ra a Kupe).'

Doc was created by the Conservation Act 1987. Under section 6, boc is charged with
managing the nations conservation estate (all land, natural, and historic resources held
under the Act), as well as any privately owned land or resources that the owner agrees
should be managed by the department. poc is also responsible for preserving indigenous
freshwater fisheries and freshwater fish habitats, and has a wide-ranging conservation
advocacy, promotion, and education mandate. It aims to foster the recreational use of
New Zealand’s natural and historic resources and to allow their use for tourism where this
is not inconsistent with their conservation.

poC’s relationships with iwi around the country have sometimes been strained. The
tension arises, we think, from an underlying belief amongst many Maori that, although
the Crown legally owns the conservation estate, the injustices inherent in Crown land
purchases entitle them to something analogous to an equitable interest in poc land. We
sensed this in claimants in this inquiry district too, and it heightens their dissatisfaction
when poC is seen to be unresponsive to Maori concerns and aspirations. However, in
this inquiry district, we did hear that department officials have increasingly involved iwi
in planning and management processes over the past decade. Several local initiatives
between iwi and DoC are beginning to meet the aspirations of Maori for the management
of their natural environment.

In this chapter, we review boc’s work in the Wairarapa ki Tararua inquiry district as it
affects Maori, and we consider four key concerns raised by the claimants. First, though,
we briefly summarise the legislative and organisational context in which poc was estab-
lished and now operates.
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12C.2 THE LEGISLATIVE AND
ORGANISATIONAL CONTEXT

Environmental interests and the restructuring of the
public service drove the reforms of conservation legisla-
tion and administration that led to the Conservation Act
1987. Environmental interests were seeking the protection
of indigenous forests on Crown land, while the architects
of public service reform wanted to separate commer-
cially productive lands from ‘non-productive’ indigenous
forests, so that they could be managed differently.” By
contrast, Maori interests and values received little atten-
tion. According to historians Robert McClean and Trecia
Smith, throughout the debate, ‘Maori participation was
limited since it was thought issues relating to the Treaty of
Waitangi were not relevant to the restructuring of conser-
vation administration’’

The outcome of the reform process was a very different
conservation regime from that which had existed previ-
ously. In the early 1980s, there had been five ‘core’ conser-
vation laws administered principally by three Government
agencies; in addition, the New Zealand Forest Service
managed various protected areas as forest parks and sanc-
tuaries. Now, boc — with its head office in Wellington and
conservancies across the country - became the central
conservation agency. The Department of Lands and Survey
and the New Zealand Forest Service, formerly powerful
players in conservation, were disestablished. poc took
over the administration of a wide range of conservation
laws, lands, and protected species.

Section 4 of the new Act required it to be ‘interpreted
and administered as to give effect to the principles of the
Treaty of Waitangi. However, it did not stipulate how this
was to be done. McClean and Smith note that, even when
the Act was in draft form, the Department of Maori Affairs
had reservations, commenting in its review of the Bill that
it:

lacked specific provisions requiring cognisance to
be had of Maori values and interests with regard to
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matters such as preparation and review of plans, rep-
resentation on advisory committees, and Maori utili-
sation of natural resources within conservation areas.”

Another problem stemming from the Acts Treaty
clause soon emerged: whether the section applied to the
other conservation-related Acts listed in the first schedule
to the Conservation Act — for example, the Wildlife Act
1953. Most of these statutes did not contain references to
the Treaty. While poc initially considered that the Treaty
provision did apply, in 1988 it concluded that the relation-
ship between the Conservation Act and the other Acts was
unclear. In an internal memorandum, the department con-
cluded that the ‘precise relevance and weight to be given
to Treaty principles must be a matter of judgment in each
case having regard to all the relevant facts”’

12C.2.1 DOC’s aspirations for its relationships with Maori
In 1996, as part of a wider vision-setting exercise called
‘Atawhai Ruamano’ or ‘Conservation 2000, poc developed
a draft strategy for Maori relationships. The vision ex-
pressed was that ‘By the year 2000, New Zealand’s natural
ecosystems, species, landscapes and historical and cultural
places [will] have been protected; people [will] enjoy them
and [be] involved in their conservation)® The mission of
the draft strategy was:

to welcome and foster the Maori contribution to con-
servation management by: supporting the develop-
ment of a tikanga approach to conservation; inte-
grating Maori initiatives into the programmes of the
department; and adopting aspects of tikanga into the
management practices of the department.”

To make this happen, poc appointed Kaupapa Atawhai
staff to its conservancies in the early 1990s. Their job,
according to a poc briefing to the incoming govern-
ment in 1993, was ‘to work with iwi and to ensure steady
progress toward the ideal of partnership.® At the time of
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our hearings, boc employed 14 regionally based Kaupapa
Atawhai managers to monitor and coordinate relation-
ships with iwi in each district. In 1997, the department for-
malised its policies for working with Maori in its Kaupapa
Atawhai strategy, which described poc, Maori, and the
community ‘working co-operatively to conserve the natu-
ral and historic heritage of New Zealand, for present and
future generations’’

Over time, all DOC’s conservancies have developed con-
servation management strategies that set out objectives
and policies aimed at giving effect to the Treaty. For this
inquiry district, the relevant conservancy is Wellington. Its
strategy has eight objectives relating to Maori, all intended
to:

> assist with the settlement of Treaty claims, as directed
by the Crown, in consultation with iwi, to ensure the
protection of historical and natural resources;

» develop cooperative working relationships with the
tangata whenua in the management of the conserva-
tion estate; and

> integrate ‘giving effect to the principles of the Treaty’
into all aspects of the department’s work."

12c.2.2 Getting in the way of good relationships

Despite these measures, problems beset the relationship
between poc and Maori in the mid-1990s. McClean and
Smith attribute these in part to Maori concerns with the
Crown’s 1994 proposals to settle Treaty claims, a key tenet
of which was that the conservation estate would not be
readily available for that purpose. Frustrated, Maori chal-
lenged poC’s right to ‘manage land that they considered
should be returned as part of a Treaty of Waitangi settle-
ment. Other issues that raised tensions between the
department and Maori included the taking of kerert (a
protected species) for cultural purposes, especially in
Northland; poc’s use of the pesticide 1080 in traditional
food-gathering areas; and the issuing of permits to whale-
watching companies.”

Community Involvement in Conservation

Lorraine Stephenson of Rangitane ki Tamaki-nui-a-Rua rep-
resents Maori in this inquiry district on the New Zealand
Conservation Authority. This body came into being under
the Conservation Act 1987 in order to provide for commu-
nity involvement in conservation management. It comprises
10 to 12 members who advise the Minister of Conservation
on matters of conservation policy, review and approve plan-
ning and management documents, review the department’s
administration of the 1987 Act, and investigate other con-
servation matters it considers nationally important. There
are three Maori members on the authority, two of whom
are appointed on the recommendation of the Minister of
Maori Affairs and one who is nominated by Te Riinanga o
Ngai Tahu.

Stephenson was appointed in 1998 and, part-way through
her second term on the authority, told us:

| believe that our presence at these board tables has
ensured that the values we hold dear to our hearts as
descendants of Rangitane, and conservators of our natural
resources, have assisted in the strength of these organisa-
tions today. It feels absolutely right that we actively par-
ticipate at these highest levels of decision-making.

Community input into local conservation management is
also achieved through regional conservation boards, which
provide advice to DOC, approve management plans, and
oversee the development of conservation management
strategies in each conservancy district. The Act requires
the Minister of Conservation to take account of the inter-
ests of the local community, including the tangata whenua,
when appointing members to conservation boards. Since
the boards were established in 1990, several Maori from this
district have served on the Wellington Conservation Board:
Mita Carter, John Rhodes, Sonny Wirihana, lan Buchanan,
George Mikaera, Elizabeth Burge, Dianne Anderson, Geoff
Doring, and Haami Te Whaiti. At the time of the writing of
this report in 2009, however, there were no Maori from this
inquiry district on the board.
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Nga Ra a Kupe (Kupe’s Sail). The geological feature known as Nga Ra a Kupe is an area of great importance to Ngati Hinewaka, who are its

traditional kaitiaki (guardians). The site also has significant heritage value and is administered as a recreation reserve by poc. Haami Te Whaiti

related the origins of the name, telling us how, while camped in the area, Kupe and his companion, Ngake, had a competition to find which

of them could make a sail in the shortest time. Kupe completed his that night, Ngake the following morning, and both are visible today as the

distinctive cliffs at Nga Ra a Kupe.

A review of pOC’s service delivery to Maori car-
ried out by Te Puni Kokiri in 1998 confirmed that many
Maori stakeholders were dissatisfied with the department.
Interviewees felt that Doc was not meeting its obligations
under section 4 of the Conservation Act 1987 and saw
conflicts between its role in the Treaty settlement process
and its position as the manager of conservation lands.
They criticised ‘consultation, wanting instead opportun-
ities to ‘contribute to, and be actively involved with, the
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department in the co-operative management of the pub-
lic conservation estate; including participating in granting
concessions for commercial activities.” One of the barriers
to improving the poc-Maori relationship, according to Te
Puni Kokiri, was inadequate resourcing, especially for the
Kaupapa Atawhai Division.

McClean and Smith considered that a significant fac-
tor in the tension that developed between poc and Maori
in the 1990s was the philosophical foundation of the new
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conservation management regime. The regime was based
on ecological or intrinsic values, and it upheld the right of
species to exist in New Zealand on their own merits, inde-
pendent of any human values that were associated with
them. This put ‘Maori interests [second] to the primary
conservation objective’”

poc has sought to address past problems in its rela-
tionships with iwi by improving Maori participation in its
work, better providing for Maori interests in its plans and
policies, and consulting Maori on significant management
decisions affecting protected areas or species. However,
at the end of the day, poc is the decision-maker, and the
Crown owns and manages conservation lands and pro-
tected species. According to McClean and Smith:

Historically, the Crown has assumed the right to
govern in the interests of conservation. While some
concessions to Maori have been made during the 1980s
and 1990s, the Crown is still very much in control of
conservation policy, laws, and practice.™

12€.3 DOC’s WORK IN WAIRARAPA KI
TAMAKI-NUI-A-RUA
From the outset, poc has been a decentralised organisa-
tion. Regional conservancies (originally eight; in 2009,
there were 12) are located throughout New Zealand and are
responsible for conservation management in their area.”
Most of the Wairarapa ki Tararua inquiry area falls within
the Wellington conservancy, with some northern areas
coming under the East Coast-Hawke’s Bay conservancy.

At the time of our hearing, poc’s Wairarapa area man-
ager was Derrick Field. He and the departments commu-
nity relations manager, Jeff Flavell, told us about devel-
opments over the past decade that showed poc and iwi
increasingly working together, to their mutual benefit. We
outline some of these developments below:

» Pitkaha Mount Bruce: Rangitane has signed a mem-

orandum of understanding to work in partnership

with poc and the National Wildlife Centre on several
fronts — restoring the Pukaha Mount Bruce forest,
conserving endangered species, and promoting con-
servation awareness. We discuss this joint initiative —
the most fully developed in the Wairarapa ki Tararua
inquiry district - in section 12C.4.4(1).

Wairarapa Moana: Local poc staff and iwi are
working together to put into practice the Lake
Wairarapa action plan for 2000 to 2010. The plan calls
for iwi and hapa, as kaitiaki (environmental guard-
ians) of the area, to be involved in any decision that
has potential effects on the lake’s wetlands.

Nga Ra a Kupe: poc administers the Kupe’s Sail rock
recreation reserve. In 2001, the reserve was enlarged
when poc purchased two hectares of adjacent land
on the Mangatoetoe Stream.' The same year, DOC
began consulting iwi over changing the reserve’s cur-
rent classification (under section 17 of the Reserves
Act 1977) as an area for ‘recreation and sporting
activities and the physical welfare and enjoyment of
the public; recognising that this did not adequately
recognise Ngati Hinewaka’s cultural and spiritual
relationship with the site. boc is also discussing with
Ngati Hinewaka plans to enhance the site and to
manage it jointly with its traditional owners.”

» Aorangi Forest Park: In 1974, the 20,000-hectare

Aorangi Forest was originally declared a State for-
est park called Haurangi Forest Park. Even now, the
Crown can shed no light on how it got the name
‘Haurangi’ (which means ‘drunk’ in Maori) rather
than ‘Aorangi, the traditional Maori name for the
mountain range.” poc inherited the name when
it became responsible for administering the park.
In 1991, Wairarapa kaumatua Mita Carter formally
requested a name change to Aorangi Forest Park
and, following public consultation, the change was
accepted and included in the final conservation man-
agement strategy for Wellington.” But this was not
enough to give it statutory effect. According to Jeff
Flavell, the park ‘does not have a formal legal name at
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this stage’*® Nevertheless, ‘Aorangi’ is now commonly
used, appearing in signage, internal documents, and
publicity material. Crown counsel advised us that ‘the
Conservancy now intends to take action to formalise
the name “Aorangi” as the legal name by which the
Forest Park shall be known’”

Castlepoint scenic reserve: boc is currently develop-
ing a management plan for the 36-hectare Castlepoint
scenic reserve. Derrick Field said that the department
is placing a higher priority on consultation with the
local marae committee than with other groups:

The basic approach that I've taken with this
process, and probably the previous management
plan development process, with Lake Wairarapa,
is that we've had a forum with the local marae
committee first and we've attempted to resolve
things there before we’ve gone any further. So,
we're at the stage now of having a draft plan which
were discussing only with the marae committee
right now. And while the [Castlepoint] residents
... have . .. a very strong association with the
reserve and, to some extent, those discussions
[have] become a little bit intertwined, there is
quite a clear hierarchy, for want of a better word,
in my view, that we want to resolve the issues with
the hapu and with the marae committee first.”

poc also became involved when a jetty was pro-
posed at Castlepoint in the late 1990s. Considering
it an inappropriate development for the area, the
department was opposed to the consent application.
Several local Maori groups (Ngai Tumapuhia-a-
Rangi, Rangitane, and Ngati Kahungunu) were also
concerned about the proposal’s effect on significant
sites in the area. The department presented a case
against the proposal, the objection was successful,
and the jetty was not built.”
Coastal issues: Protecting the coastal marine envir-
onment is a key issue for poc and for Wairarapa ki
Tamaki-nui-a-Rua Maori. poc has initiated a project

to investigate the need for further legal protection for
the region’s marine environment, and iwi are repre-
sented on the project steering group. Doc says it will
consider the appropriateness of mechanisms such as
taiapure and mataitai (both statutory means of desig-
nating customary fishing areas), and marine reserves,
as measures to protect the coastal environment.™
Wahi tapu: pDoC is responsible for protecting wahi
tapu on conservation land and is developing nation-
wide guidelines. In Wairarapa ki Tamaki-nui-a-Rua,
representatives of Rangitane or Ngati Kahungunu are
contacted whenever work is proposed in an area that
staff believe may contain wahi tapu or when cultur-
ally significant materials (including kéiwi or human
remains) are discovered during work.

DOC witnesses told us that the department is seek-
ing to build cooperative working relationships with
tangata whenua on many levels. It has worked with
Ngati Hinewaka to educate the public on the impor-
tance of the archaeological sites at Palliser Bay and
has provided technical assistance and funding for
the hapu to produce interpretative materials for the
sites.” In 1999 and 2000, poc contributed ‘modest
funds’ to help Ngati Kahungunu prepare a database
that the iwi could use to respond to public inquiries
about the presence of wahi tapu.*®

poc also advocates for the protection of wahi tapu
on private land, usually as a party to resource con-
sent application processes: the department makes
submissions on between three and six resource con-
sent applications a year in Wairarapa Tamaki-nui-a-
Rua.” Its primary concern is to protect conservation
values, but these often overlap with Maori values. It
has opposed sewage discharges to water, for example,
on the ground that such discharges have a cumulative
adverse effect on cultural, ecological, and recreational
values.”

» Indigenous flora protection, restoration, and cultural

use: pDOc cited a range of work being carried out to
restore and protect indigenous plant species and
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The Okautete Native Bush Reserve

DOC’s nationwide Nga Whenua Rahui fund aims to protect
indigenous ecosystems on Maori land by creating incentives
for voluntary conservation projects. The scheme utilises
mechanisms such as covenants and the creation of Maori res-
ervations under the Te Ture Whenua Maori Act 1993 to enable
Maori landowners to retain control.

In Wairarapa ki Tamaki-nui-a-Rua, the Nga Whenua Rahui
scheme helped the Ngapine Tarawa Trust to protect a low-
land kahikatea remnant known as the Okautete Native Bush
Reserve at Homewood. poc staff, members of the Society of
Forest and Bird, and the pupils of Okautete School were all
involved. The project won the 2000 boc kaitiakitanga (envir-
onmental guardianship) award.

Tinirau Akuirau and Owen Perry of the Ngapine Tarawa
Trust are shown at right.

habitats on conservation, Maori, and private land.
In southern Wairarapa, it is working with the 1p2
Land Trust to apply for legal protection of forest at
Kawakawa in Palliser Bay. It has also provided advice
to the trust on the protection of rare plants on the
block and on the restoration of wetland at Punuruku
near Ngawi.” Across the region, Doc carries out ‘pro-
tected natural area’ surveys to identify forest habitats
worthy of protection that are located on private prop-
erties. It recommends conservation measures, and
this sometimes involves negotiating with the land-
owners for legal protection for certain blocks.

poc has helped Ngati Hinewaka fence and restore
an area of the rare coastal plant pingao (traditionally
used for weaving and rope making) at Te Kopi, and
it has helped protect other areas of pingao at Pahao,
at the Castlepoint scenic reserve, and at Otakaha.”
The department and Ngati Hinewaka have also estab-
lished an ongoing programme to protect established
sites of self-sustaining populations of the very rare

plant tororaro (Muehlenbeckia astonii).”” Rangitane
in Tamaki-nui-a-Rua have undertaken similar ini-
tiatives with poc. Lorraine Stephenson told us
about two projects. The first is the establishment of
the Nga Whenua Rahui reserve at Mohangaiti Lake,
which is a native nursery at Te Kura Kaupapa Maori
o Tamaki-nui-a-Rua in Dannevirke used for educa-
tion and forest restoration. The second is a scheme
to gather native plants from conservation lands for
rongoa (traditional remedies), with tangata whenua
and poc agreeing on how to harvest the plants.”
poc has established an informal land protection
group made up of regional councils, the QEII Trust,
and Federated Farmers. Iwi representatives have par-
ticipated in the group in the past; however, Derrick
Field said that their attendance had fallen away
recently — due, he felt, to the pressures on their time.**
The department has formal procedures allow-
ing hapii access to cultural materials such as marine
mammals (mostly whalebone), bird feathers, and
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<« Revegetation of sandhills using

pingao (Desmoschoenus)

V¥ Branches of tororaro (Muehlenbeckia astonii),
showing their distinctive divarication. This plant
is now very rare in the wild because of browsing
stock.

<« One of the mighty specimens in the Okautete Native Bush Reserve.
This small remnant forest comprises mainly kahikatea, interspersed
with totara, titoki, and nikau. Under the Nga Whenua Rahui scheme,
fencing has enabled the exclusion of stock, and a healthy understorey
has regenerated in only a few years.

< Ano o te Wheke o Muturangi (cave of the octopus at

the end of the heavens) at Castlepoint. The cave is part

of the Castlepoint scenic reservi ° ° °
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plant material. The marine mammal stranding con-
tingency plan for the Wairarapa area documents
procedures by which hapti may obtain an authority
to take whalebone for traditional use. Similar proce-
dures exist for authorising the use of feathers from
native birds. poc has also supported the gathering
of raupo (bullrush), kiekie (epiphytic plant, the heart
of which was traditionally eaten), and manuka for
exhibition at Te Papa, as well as the retrieval of fallen
totara for use at Hau Ariki Marae in Martinborough.”

» Other processes: Under the Conservation Act 1987,
any person wanting to operate a commercial activity
on conservation land must apply to poc for a con-
cession.’® The department is not required under the
Act to consult iwi over concession applications, but
it routinely asks applicants to discuss proposals with
affected hapa and iwi. It then checks with iwi that the
consultation has been adequate.”

12C.4 CLAIMANT CONCERNS

The claimants acknowledged the developments we have
described but continued to have concerns:

» Despite DocC’s moves to seek genuine iwi input into
the management of certain sites (and, in some cases,
to facilitate iwi control over those sites), the devolu-
tion of decision-making power to iwi happens rarely,
and only if it suits DoC.

» Positive outcomes depend on the goodwill and com-
petence of staff on the ground, but local concerns
and initiatives are not necessarily understood or sup-
ported by senior staff based in Wellington.

» Where provision has been made for iwi and hapt
input into conservation planning and management,
Maori groups have neither the resources nor depth
of skills to participate on a sustainable, professional
basis. Inevitably, the task falls to the same few iwi
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members. There is an urgent need for money to be
made available for iwi to develop the necessary skills
and for people who provide input to be paid for their
involvement.

» While opportunities exist for iwi to develop cultural-
commercial enterprises on conservation land, there
are significant obstacles that have yet to be properly
addressed.

We discuss each of these in turn.

12€.4.1 Who makes the decisions?

As we stated earlier, it is the Crown that owns and manages
the conservation estate and protected species. Under the
Conservation Act 1987, it is Doc that has the final right to
make conservation management decisions affecting pro-
tected areas or species — however much it may be willing
to consult and work with Maori or any other stakeholders.

Yet, Doc is also obliged to give effect to the principles of
the Treaty of Waitangi.

The Crown contends that poc fulfils this obligation
by the inclusion of explicit provisions in its strategic and
management documents and through various working
arrangements it has put in place with iwi.

(1) poc’s documents

It is certainly the case that the department has conscien-
tiously incorporated references to Treaty principles into
almost all of its strategic documents and plans, perhaps
reflecting the mandatory nature of the Conservation Act’s
Treaty clause. For example, Jeff Flavell pointed us to the
department’s statement of intent for 2004 to 2007, which
includes ‘working with tangata whenua for conservation
and the enhancement of matauranga Maori [traditional
Maori knowledge]’ as one of its key outputs. The document
explicitly links this output with the department’s Treaty
obligations, identifies commonality between the kaupapa
(issues, agenda) of the department and iwi, and proposes
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that iwi are dealt with by the department in a similar way
to local authorities:

Participation in decision making processes and con-
servation activities enables tangata whenua to exer-
cise their customary role as kaitiaki according to their
tikanga and is in accord with the department’s statu-
tory obligations.

Tangata whenua groups can prove to be powerful
allies in supporting and promoting conservation ini-
tiatives, particularly at the local level. Many tangata
whenua groups have developed conservation strategies
and initiatives for taonga within their rohe or area and
have their own environmental management capability.
In the way that the department works with territorial
authorities on environmental management matters, we
work with tangata whenua.”

Other national documents contain Treaty-related pol-
icies. For example, boc’s New Zealand coastal policy
statement contains policies designed to protect charac-
teristics of the coastal environment of special value to
tangata whenua, and it reiterates that the principles of the
Treaty are to be taken into account in the Crown’s manage-
ment of the coastal marine area.*” We also heard that the
department was developing internal guidelines enabling
Maori participation in the protection and management of
wahi tapu on conservation land. These guidelines provide
for the recognition of Treaty rights through partnership
agreements, the protection of cultural knowledge, public
education, and tangata whenua control of discrete wahi
tapu sites where appropriate.”

At the local level, many of poc’s Wellington conserv-
ancy’s documents explicitly refer to the Treaty. The key
planning document, the Wellington conservation manage-
ment strategy, was approved in 1996 after a consultation
process that began in 1990 and involved iwi authorities.*
Jeff Flavell told us that the draft was amended in response
to iwi concerns raised by the Wairarapa Maori Executive

Nga Whakamaramatanga o te Moana/
Voices from the Coast

Nga Whakamaramatanga o te Moana/Voices from the Coast
was an oral history project undertaken jointly by Ngati
Kahungunu, Rangitane o Wairarapa, and poc as part of
the coastal protection project. Local kaumatua were inter-
viewed to capture iwi perspectives on marine and coastal
management. An exhibition developed from the project has
been shown at the Aratoi Wairarapa Museum of Art and
History in Masterton and at libraries and schools through-
out the Wairarapa ki Tararua inquiry district.

Taiwhenua.*” It reiterates three core Treaty-related objec-
tives governing boc’s work and says that poc will address
Treaty principles in Wairarapa Tamaki-nui-a-Rua by:

» consulting iwi over the management of species
important to them;

» committing to undertake the transfer of species in
accordance with tikanga Maori (that is, traditional
Maori rules and procedures);

» establishing systems jointly with Maori for the stor-
age, distribution, and cultural use of marine mammal
resources and indigenous plant and animal material;

» consulting Maori over the protection and interpret-
ation of historic resources;

» supporting groups making mataitai and taiapure
applications;

» consulting over the use of poisons;

» consulting over the delegation of management of
reserves and conservation areas;

» sharing information on sites of significance in the
conservation estate;

» achieving iwi input into the conservation manage-
ment strategy; and

» using the Nga Whenua Rahui fund (established in
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1990) to help preserve and develop indigenous forests
on Maori land.**
This list is soundly conceived; unfortunately, though, we
saw instances where DOC’s practice falls short of its good
intentions.

(2) Where the real power lies

poc’s public declarations show an intention to give prac-
tical effect to its Treaty obligations, and the initiatives
listed are all positive. But there is no concealing where the
real decision-making power lies. poc will decide what
level of meaningful input ‘consultation’ entails: the role for
iwi remains that of supplicant when they seek participa-
tion in conservation planning and management. Derrick
Field’s responses to questions from claimant counsel Grant
Powell shows how poc decides how much influence
Maori have:

Powell: Who makes the decision whether it’s to be
just consultation or joint decision-making?

Field: Well, I suppose the approach that we take is,
by myself, I think the consultation is probably the for-
mal processes that we have for consents and the devel-
opment of strategies is simply a decision that I make
when we’re in a process of development of strategies
that do involve the iwi or hapu that we try to work in
that relationship.

Powell: It’s the Department that makes the deci-
sion as to whether to push beyond consultation? The
Department, through you?

Field: Well, I suppose if theyre our initiatives, then
that’s inevitable, I suppose.”

It seems to us that the challenge for poc is to find ways to
devolve and share its statutory decision-making powers to
and with Maori. Only then will there be a genuine part-
nership. We think that partnership is the practical effect of
section 4.

The department may be right that joint management
arrangements are a good way to make this happen. The
claimants are eager to take up such opportunities, as we
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saw at Pukaha Mount Bruce (discussed later in this chap-
ter). Setting up these arrangements, and making them
work, will not be without problems. That is inevitable
when cultures meet — and here we are talking not only
about Maori and Pakeha culture, but also about poc cul-
ture. Nature protection by Government departments in
New Zealand was for many years the province of white,
science-based, ‘outdoorsy’ blokes. But times have changed,
and Do c must change with them. What is needed is a com-
mitment to working through issues as they arise. For poc
employees, this is part of their job. On the iwi side, changes
must be made so that the time and effort of iwi representa-
tives is also rewarded. How all this cultural change might
be achieved has yet to be conceived or implemented. A
good first step would be for poc to recruit more Maori
personnel and to make more space for Maori at DocC’s
management level (at head office and in the district con-
servancies). Despite the cultural and fiscal challenges for
DOC, in our view the time is right to embrace these neces-
sary changes, so that for the first time the department gives
effect to the principles of the Treaty in all its work.

12€.4.2 To what extent is DOC’s responsiveness
dependent on individuals?

The claimants acknowledged the value of poc initiatives
in Wairarapa Tamaki-nui-a-Rua but were concerned that
positive results continued to be ‘as much due to the efforts
of individuals on both sides, as to the structures of poc
itself’*

However, Derrick Field denied that the quality of the
relationship was dependent on the personalities involved,
noting that poc had a statutory requirement to build rela-
tionships with hapa.”

Certainly, poc refers in numerous high-level official
documents to its obligations under the Conservation Act
1987 to give effect to Treaty principles. However, the key
factor enabling it to develop effective ‘on the ground’ rela-
tionships with hapt - and critical to its ultimate goal of
providing for the meaningful exercise of kaitiakitanga by
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Lake Onoke spills into Kawakawa (Palliser Bay). The small opening into the bay was blocked by sand for most of the year until it was kept open

artificially from early in the twentieth century. This is the southern boundary of what was once the enormous Wairarapa Moana wetland.

tangata whenua over their rohe (tribal territory) - will
always be the inclinations and skill of department staff and
hapu representatives. In reality, these count for more than
any number of planning and policy documents.

It appears that the claimants’ chief concern is that their
arrangements with department staff and managers like
Derrick Field may be vulnerable should those staff leave
the department in the future — hence their desire for exist-
ing understandings to be formalised.*

We wanted to explore this concern further, so we looked
at it in the context of the arrangements that have been put
in place to manage Wairarapa Moana.

(1) The arrangements for Wairarapa Moana wetlands

The Wairarapa lakes have always been a taonga for Maori
in this rohe. Today, poc administers the lakes and several
adjacent reserve areas.”” Since 1991, the department has
convened a coordinating committee on an occasional basis
to work with the various groups with interests in the lakes
and wetlands. The committee comprises landowners, iwi
and hapd, recreational groups, and statutory organisations
with responsibilities in the area (the Greater Wellington
Regional Council, the South Wairarapa District Council,
the Wellington Fish and Game Council, and the Ministry
of Fisheries).”
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The key planning document is the Lake Wairarapa
Wetlands Action Plan, 2000-2010.”" It was developed in
1998 and 1999 in consultation with iwi, statutory agencies,
and other stakeholders. Derrick Field told us that, in pre-
paring the plan, boc consulted iwi and hapt before any
other groups, and he believed that all the concerns they
raised were addressed in the final plan.”

One of the plan’s five broad goals is to protect and recog-
nise the cultural and historic values of the Lake Wairarapa
wetlands. It also calls for the integrated management of
the Lake Wairarapa wetlands by the various statutory and
interest groups that have a stake in them. The plan says
poc will work to:

» consult iwi about issuing concessions;

» work with iwi and hapu to protect sites of significance;

» support iwi and hapt to develop and administer a
system allowing for sustainable customary eel fishing
within wildlife reserves;

» promote communication between iwi, the Ministry
of Fisheries, and poc on commercial eel fishing in
the lake;

» develop a raup6 (bullrush) management strategy with
iwi and recreational waterfowl hunters; and

» support iwi to re-establish mahinga kai (food gath-
ering) resources and taonga raranga (materials for
weaving) in appropriate areas.”

The plan states that iwi and hap, as kaitiaki of the area,
should be involved in any activity or issue that has a poten-
tial effect on the Lake Wairarapa wetlands.”* Appended to
the plan are guidelines that:

» cover consultation with iwi and hapu;

» define ‘consultation’ as presenting ‘a proposal not yet
finally decided upon, listening to what others have
to say considering their responses and then deciding
what will be done’;

» propose that DOoC meets with iwi twice a year to en-
able their input into the following year’s projects; and

» state that poc will provide information and advice
to iwi in preparing submissions on activities affecting
the wetlands.”
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Derrick Field told us how the action plan has been put
into practice. For example, in response to the wish of iwi
to use raupo for cultural purposes, boc no longer allows
the Fish and Game Council to chemically spray it (this was
done to improve waterfowl hunting). He said that instead
poc is currently developing an agreed strategy with all
stakeholders to control the raup6.”® In addition, the depart-
ment is working with iwi representatives to introduce iwi
administration of eel harvesting.”

(2) Are local arrangements like these vulnerable to
personnel changes?

In closing submissions, counsel for Nga Hapu Karanga,
Grant Powell, acknowledged that the departments Lake
Wairarapa action plan had been ‘successful. However, he
argued that such local initiatives were ‘not well understood’
at higher levels in the department, particularly at the con-
servancy level.”® He referred to Jeff Flavell’s comments dur-
ing cross-examination about boc’s practical efforts to give
effect to Treaty principles in Wairarapa Tamaki-nui-a-Rua.
Flavell said that the department had:

reached understandings with regard to particular
activities we carry out and I think Derrick [Field] is
probably better placed than myself to speak to the spe-
cifics of what we've done, as most of the understand-
ings are locally discussed and agreed upon, rather
than being at my end back in Wellington, so I don’t
have personal views or experience of those sorts of

understandings . . .”

Flavell agreed that the department’s efforts to give effect
to Treaty principles took two forms. Locally, there were the
‘on the ground’ agreements developed by poc staft around
matters such as the allocation of faunal materials for cul-
tural use, and general provision for consultation about
the effects of poc activities on Wairarapa ki Tamaki-nui-
a-Rua Maori. More formally, there were the provisions of
the Wellington conservation management strategy and a
number of national policy documents.

Our impression was that local officers have a lot of

Downloaded from www.waitangitribunal.govt.nz



Downloaded from www.waitangitribunal.govt.nz

THE DEPARTMENT OF CONSERVATION

12C.4.3

discretion and that managers at head office are relatively
hands-oft. This tends to support iwi anxiety about the vul-
nerability to personnel changes of arrangements like that
for the Wairarapa Moana wetlands, although this vulner-
ability will presumably be less so where (as in this case) the
arrangements take the form of a written plan.

Counsel for Nga Hapt Karanga submitted that existing
understandings between poc and Wairarapa ki Tamaki-
nui-a-Rua Maori needed to become more formal. He
suggested establishing a joint working group, compris-
ing representatives from iwi and poc, to review DOC’s
activities and current relationships within the region and
to identify opportunities for joint decision-making and
funding for Maori programmes.® We support these sug-
gestions. It is vital that on-the-ground understandings and
arrangements are ‘owned’ by the whole department, so
that, when officers who have played a critical role move on,
their replacements have a clear grasp of what is required.
Moreover, boc must demand it of them: head office must
become more proactive in overseeing Treaty compliance
and in disseminating best practice to all conservancies.
The time must soon come (if it has not already) when it is
not discretionary for poc officers and managers to have
strong, functional relationships with iwi.

12¢€.4.3 Paying for iwi input into conservation planning
and management

In chapter 128, we saw that taking part in local government
consultation processes, as required under the Resource
Management Act 1991 and other legislation, demands
much of iwi. Participating in conservation planning and
management makes similar demands.

Hapi and iwi welcome opportunities for greater
involvement in conservation decisions, but the practical
reality is that the few qualified and able volunteers end up
completely over-stretched. For example, Rangitane wit-
ness and former Wellington Conservation Board member
Elizabeth Burge told us that taking part in the manage-
ment of Wairarapa Moana requires Rangitane to maintain

relationships not only with poc but also with the Greater
Wellington Regional Council, the South Wairarapa Dis-
trict Council, the Ministry of Fisheries, the Fish and Game
Council, and the Historic Places Trust. Moreover, each
of these agencies has a ‘vastly different kaupapa not only
from Rangitane but also [from] each other’® Even by pri-
oritising environmental issues in general, and the protec-
tion of certain taonga in particular, Burge maintained that
the workload overwhelms the available resources.

This difficulty also constrains Rangitane’s ability to play
their part in the Pikaha Mount Bruce partnership. Mike
Grace, a witness for Rangitane and a former poc commu-
nity relations manager, said:

Attendance by Rangitane o Wairarapa at the NwcT
[National Wildlife Centre Trust] bi monthly meetings
is intermittent at best and Rangitane o Wairarapa do
not engage with the partnership on a regular basis.
The reactive/responsive nature of the Rangitane role
in engagement in Pukaha is a significant limitation on
their ability to negotiate development of their vision
for Pukaha. . . . I am conscious that Rangitane have a
number of large projects currently on their plate, in
particular the necessity to gear up for and present evi-
dence before the Waitangi Tribunal and their current
fish negotiations. Rangitane have a number of other
contracts to run as service providers in Masterton.
They also have other relationships with territorial and
regional authorities. This is a huge drain on a relatively
small organisation with limited funding.”

Other witnesses, including Jeff Flavell, told us how the
limited resources of iwi adversely affect poc’s efforts to
work with them on resource consents.” The same factors
limit iwi involvement in heritage management decisions,
as we discuss in chapter 12D.

Iwi who face significant resource constraints - human
and financial - will find it difficult, perhaps impossible, to
realise plans such as Rangitane’s for Pikaha Mount Bruce.
Until this question of resources is addressed, the suc-
cess of any DOC initiative to increase Maori involvement
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in the planning and administration of sites such as Lake
Wairarapa and Pakaha Mount Bruce will be in doubt.

In the short term at least, the Crown must fund the up-
skilling and participation of te iwi Maori in environmental
decision-making. This is a requirement across the board,
affecting local government and the Resource Management
Act 1991, heritage management, and poc. Perhaps, in
a post-settlement world, Maori will take on financial re-
sponsibility for their own training and participation in
these processes. But that is some way off for many iwi,
including those in Wairarapa ki Tamaki-nui-a-Rua. In the
meantime, if the kind of partnership we think is inherent
in section 4 of the Conservation Act 1987 is to have any
prospect of success, funding must be made available to en-
able iwi to fulfil their proper role.
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Visitors to Pikaha Mount Bruce
look on from the bridge while a
guide explains about the feeding

of tuna (eels) below

12C.4.4 Developing cultural-commercial enterprises

on conservation land

We have described already how, in Wairarapa Tamaki-
nui-a-Rua, Maori are seeking to make the most of oppor-
tunities to exercise their traditional role as kaitiaki of the
natural environment. Possibilities have also been iden-
tified for iwi and hapt to benefit economically from the
natural environment, and their unique relationship with
it, through sustainable and profitable cultural-commercial
enterprises.

It is this vision that underpinned Rangitane’s decision
to enter into a partnership with poc and the National
Wildlife Centre Trust at Pukaha Mount Bruce. This is the
most highly developed joint initiative involving iwi and
poc in the inquiry district. We focus on it now to ascertain
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A rare Kokako, one of the birds that Pikaha Mount Bruce endeavours

to preserve through a captive breeding programme

to what extent it has, and has not, fulfilled Rangitane’s as-
pirations for a partnership with poc in managing this last
remnant of the once-great Te Tapere-nui-a-Whatonga
(Seventy Mile Bush).

(1) The development of the Pitkaha Mount Bruce
partnership
When the Crown purchased the Seventy Mile Bush blocks
in the 1870s (see chs 4, 124), it kept approximately 942 hec-
tares of land at Piikaha Mount Bruce as a forest reserve. In
1958, Elwyn Welch, a gifted amateur ornithologist, brought
takahé chicks from Fiordland to be reared near Mount
Bruce. By 1962, the Wildlife Service had taken over Welch’s
work and established the 55-acre Mount Bruce Native Bird
Reserve on its present site. Several captive breeding pro-
grammes were successfully carried out - for the takahe, the
blue duck, the brown teal, and a number of other birds.**
In 1984, the Mount Bruce Native Bird Reserve became
the National Wildlife Centre, and a trust was established
to raise money. Over time, the breeding facility and visi-
tors’ centre became a major tourist destination, attract-
ing 50,000 visitors a year.65 Then, in 1987, boc took over
the work of the Wildlife Service and began operating the
National Wildlife Centre in conjunction with the National
Wildlife Centre Trust. The wider Pakaha Mount Bruce
area was redesignated a scenic reserve.

For Rangitane, Pukaha’s significance of course pre-
dated the Crown’s decision to keep it as a forest reserve.
The Maori name for Seventy Mile Bush, Te Tapere-nui-a-
Whatonga, means Whatonga’s large territory. Whatonga
was a tipuna of Rangitane. The former chair of Rangitane
0 Wairarapa Incorporated Society, kaumatua Jim Rimene,
described the importance of the area to his iwi like this:

Pukaha contains some of the last remnants of Te
Tapere nui o Whatonga, it is the last reminder of our
tapuna and their taonga such as nga manu. Pakaha
was a pataka (food house) for us, Pukaha contains our
whakapapa. Piikaha contained our rongoa (medicines).
I was often told by my old people that Pakaha was like
a dictionary for Rangitane.”

In the 1990s, Jim Rimene sought recognition for Rangi-
tane by those running what was then the National Wildlife
Centre. He had worked in the forest and learnt from
his kaumatua the associated whakapapa and tikanga.
From this sprang his vision for Pukaha as a place where
Rangitane could:

» engage in natural heritage activity on their whenua

tipuna;

» retain and regain cultural knowledge; and

» build an economic opportunity for the future, provid-

ing jobs and income for their people.”

A three-way partnership between Rangitane, poc,
and the National Wildlife Centre developed. According
to Mike Grace, Rangitane brought cultural leadership to
the group, supporting the movement of birds to and from
Pakaha by ensuring that tikanga (traditional Maori prac-
tice) was followed.” In May 2002, the parties signed a for-
mal memorandum. They agreed to build a working part-
nership for conservation outcomes at Mount Bruce and
to ‘develop a unique eco tourism product to be known as
“Pukaha™®

The first practical expression of the partnership was a
forest restoration project, initiated in May 2001 to restore
the wider Pitkaha Mount Bruce bush area and to return
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locally extinct bird species to the wild there. A Task Force
Green work scheme under Work and Income New Zealand
enabled the project to take on unemployed workers from
Rangitane and other iwi to make 100 kilometres of track
and to lay bait as part of a pest-control programme. Many
of the participants acquired transferable work skills and
qualifications through their involvement.”” The forest
restoration project has been a success. Kaka, kiwi, and
kokako were returned to the bush and are re-established
and breeding, and the work scheme continues. According
to Derrick Field, boc intends to expand the variety of jobs
available in the future to cover other conservation areas,
such as interpretative guide work. Although the project as
a whole is underwritten by poc, approximately half the
cost is covered by community fundraising initiatives such
as Rangitane’s compact disc of birdsong, Pikaha Songs
of the Forest, which won an ‘Innovation in Conservation’
award in 2002.”

The name of the National Wildlife Centre has informally
changed from Mount Bruce to Pikaha Mount Bruce. The
new name appears on some signage and brochures and on
the poc and National Wildlife Centre websites. Field told
us that the purpose of the name change was to establish
a unique brand that identifies the Maori interest in the
area.”” Similarly, according to the National Wildlife Centre:

Pukaha is the original name for the area, and using
it conveys the wider scope of what we do here now. It
also recognizes the strong iwi connection with Pukaha
and the work undertaken here. The National Wildlife
Centre still exists and is the area where the captive
breeding and visitor facilities are provided next to State
Highway 2.2

(2) Has the partnership stalled?

By many measures, the three-way partnership at Pikaha
Mount Bruce has been a success. But the claimants told
us that, from Rangitane’s viewpoint, the relationship had
stalled. Rangitane witness Mike Grace told us that, in its
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current form, the memorandum of understanding con-
strained Rangitane’s involvement at Pikaha Mount Bruce,
especially in terms of their wish to develop an ecological-
cultural tourism business there:

while the MoU accurately represents Rangitane’s as-
pirations there are as yet no structural mechanisms or
agreements that might actively support these develop-
ments or protect Rangitane o Wairarapa investment.
All proposed activities on DOC estate are required to
apply to poc for a concession and neither Rangitane
0 Wairarapa nor NWcCT has any special status in this
regard.

Further, I believe that there is an inherent tension in
the mix of outcomes sought by the three parties in the
Mou. The Pikaha Restoration has an overriding eco-
logical goal and yet Rangitane o Wairarapa are clearly
seeking to benefit their people directly, in a cultural,
spiritual and material sense through their engagement
in the Restoration Project. . . . While the three parties
agree very well on the central ecological purpose of the
MOU, Rangitane o Wairarapa’s intention to derive eco-
nomic benefit for their people from Pukaha has yet to
be acknowledged, addressed or developed in any struc-
tural way.*

According to Grace, Rangitane’s engagement in Pukaha
at present tends to be ‘entirely responsive, with kaumatua
often called upon to do such things as host visitors and
receive and release birds. Crucially, such ‘cultural attend-
ances’ do not provide any income for the iwi.”

Rangitane o Wairarapa presented us with a clearly artic-
ulated vision for how the Pakaha Mount Bruce partner-
ship should develop. They seek a greater decision-making
role in the management of Pikaha Mount Bruce and the
ability to generate financial revenue for the iwi from their
taonga. They want to develop a profitable, sustainable eco-
logical-cultural tourism business. Guides conversant in te
reo, Rangitane history, tikanga, (traditional rules and prac-
tices) and Maori ecology would provide a fuller experience
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for visitors. Jim Rimene emphasised the importance of the
cultural dimension:

What is missing from Pukaha is the ‘Maori wairua’
in terms of its management and day to day operation.
Tourists should in conjunction with the technical side
of bird rearing and restoration hear the korero about
the Rangitane view of the ngahere and its taonga.
Whilst we have a relationship with poc, it does not
equate to true management which will allow us to
ensure a tuturu Rangitane wairua is present at Pakaha.
Return of that taonga to the ownership and manage-
ment of Rangitane together with poc would be a
dream come true for me.”

Mike Grace, drawing on his experience working for
both poc and Rangitane, and his present position as a
member of the National Wildlife Centre Trust, said he
thinks that Pukaha Mount Bruce does have the potential
to become a viable ecological-cultural tourism venture. If
developed along similar lines to Kaikoura Whale Watch
and Kapiti Alive, it could:

» build the capacity of Rangitane people as business or
project managers and ecological tourism providers,
and enable them to establish connections with the
tourism industry;

> generate training and employment opportunities and
income for Wairarapa Maori;

» promote understanding and knowledge of Wairarapa’s
ecology and the relationship between Maori and Te
Waonui a Tane (the natural world) to the people of
New Zealand; and

» facilitate the retention of te reo and tikanga Maori by
the next generation of Rangitane.”

Another concern mentioned by witnesses for Rangitane
was the ownership of Pikaha Mount Bruce. In the short
term, the key focus for the claimants is the development of
an eco-tourism project, but they also have longer-term as-
pirations to own a share of Pukaha Mount Bruce. For Jim
Rimene, it would be ‘a dream come true’’® Mike Grace said

he believed that 50:50 iwi-Crown ownership of Pukaha
Mount Bruce could work in practice.”

(3) Will poc support what Rangitane want?

Where does poc stand? Certainly, the department ap-
peared to recognise the importance of Rangitane’s current
role in the Pukaha partnership, and the interconnected-
ness of cultural and ecological imperatives. Derrick Field
summarised how poc sees the aims of the forest restora-
tion project like this:

» the development of a working relationship between
the department, the National Wildlife Centre Trust,
and Rangitane;

» the restoration of forest and wildlife, including kiwi,
kokako, kaka, and other threatened species;

» the retention of tikanga Maori, and renewed mauri
and mana, within Rangitane;

» the appreciation of tikanga Maori by visitors to
Pukaha Mount Bruce;

» the creation of employment and the development of
skills among Rangitane in conservation, tourism, and
Te Ao Maori (the Maori world); and

» the development of Pikaha Mount Bruce as a tour-
ism and conservation education showcase, where
tikanga Maori and conservation are demonstrated.*

Mike Grace was unsure whether poc and the National

Wildlife Centre would really commit to a vision for Pukaha
Mount Bruce that inextricably linked the wellbeing of
tangata whenua with the wellbeing of the environment.”
poc controls almost all resources relating to Pikaha
Mount Bruce and the operation of the visitor centre.” In
order for Rangitane to embark on the kind of ecological-
cultural tourism venture they aspire to, boc would have to
be completely on board. Whether that will happen, Grace
said, ‘must be tested’™

Grace also identified the need for Rangitane to build

capacity to properly participate in any joint management
arrangement. This might involve specialist training in en-
vironmental management and tourism to build a bigger
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team who can meet the demands of full participation in
decision-making and planning processes.™

(4) Where to now?
Rangitane o Wairarapa told us what they believe is needed
for the project to move forward:

» the informal name change to Pakaha Mount Bruce
must be formalised;

» the ecological tourism project should be developed
to the point that Rangitane derive income and an
income stream from it; and

» a joint management plan should be developed for
Pikaha Mount Bruce between Rangitane and poc.”

DoC’s views on these objectives are not entirely clear, as

intimated by Mike Grace. The department and Rangitane
are aligned in many ways, but on the issue of greater
Rangitane involvement in Pikaha Mount Bruce, poc
had not reached a firm position at the time of our hear-
ings. Derrick Field acknowledged that Rangitane hoped to
generate financial revenue from Pakaha Mount Bruce, and
stated that he saw Rangitane’s desire to establish a cultural
tourism project as complementary to the department’s
objectives for the area. He could not say, however, what
role Rangitane would play in such an enterprise, or how it
might operate. Doc seemed open to a range of options.*

We also heard that poc believed the respective roles

of the Pukaha partners needed clarification. A consultant
had been engaged to review the Pukaha relationship and
to develop a new memorandum of understanding. Part
of that consultant’s brief was to prepare a long-term sus-
tainability plan, taking into account the objectives of all
partners, and to advise Rangitane on developing a tour-
ism enterprise.” Derrick Field also had ‘no doubt’ that the
name change would be formalised in the future.*

Hopefully, then, differences in the views of Rangitane

and poc will turn out to be differences of emphasis only.
Rangitane are more concerned with capacity building
and developing a profitable ecological tourism venture,
whereas Do C’s primary concerns are ecological. Rangitane
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are explicit in their desire to manage a tourist operation
themselves. Derrick Field, while agreeing that creating
employment opportunities for Rangitane and develop-
ing a tourism ‘showcase’ are important outcomes of the
Ptkaha restoration project, did not go so far as to support
Rangitane managing such an operation.

Perhaps the partnership at Pikaha Mount Bruce has
reached the end of one phase, and is yet to enter the next.
The ability of Rangitane to develop a profitable, sustain-
able eco-tourism enterprise that benefits local Maori will
be crucial in determining how the next phase unfolds.
For Rangitane to manage, and have a significant owner-
ship interest in, a tourism operation on conservation land
at Pakaha Mount Bruce would be consistent with section
4 of the Conservation Act, and the relationship of part-
nership envisaged there. In a situation that was in some
respects analogous, the Te Arawa geothermal resource
Tribunal emphasised in 1993 the Treaty right of Maori to
develop resources: ‘the claimants’ interest in the resource
is not confined by traditional or pre-Treaty technology
or needs, but in appropriate cases includes the develop-
ment of the resource for economic benefit and by modern
technology’®

In another analogous set of circumstances, the Court of
Appeal observed in 1995 that commercial whale watching
was a very recent enterprise founded on the modern tour-
ist trade and distinct from anything envisaged in or any
rights exercised before the treaty. Nevertheless, a right
of development of indigenous rights is indeed coming to
be recognised in international jurisprudence. The court
found that even though a commercial whale-watching
venture was not a taonga as contemplated by the Treaty, ‘a
reasonable treaty partner would recognise that treaty prin-
ciples were relevant’ Thus, the court said, when poc was
issuing permits for commercial whale watching within the
rohe of Ngai Tahu, ‘a residual factor of weight must be the
treaty duty to recognise the special interests that Ngai Tahu
had developed in the use of these coastal waters. The court
ruled that the Director-General of Conservation ‘should
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take into account, among the factors relevant to whether
or not he should grant any further permit for commer-
cial whale-watching off the Kaikoura coast, protection of
the interests of Ngai Tahu in accordance with Treaty of
Waitangi principles.”

We consider that these observations are relevant to the
situation in which Rangitane and poc find themselves
today. Rangitane’s relationship with the forest remnant of
Te Taperenui o Whatonga (Seventy Mile Bush) at Pikaha
Mount Bruce is analogous with Ngai Tahu’s relationship
with the coastal waters. Treaty considerations are relevant
to any decision-making about supporting a commercial
joint venture with Rangitane. We support Rangitane’s as-
pirations to develop an ecological-cultural tourism enter-
prise at Pukaha Mount Bruce, and also their desire to for-
malise the Pikaha Mount Bruce brand and to develop a
joint management plan with poc.”” We are confident that
Rangitane and poc are more than capable, over time, of
working together to overcome the inevitable hurdles they
will face to making these dreams a reality.

12C.5 CONCLUSION
12€.5.1 The law
The law requires that poc interprets and administers its
Act so as to give effect to the principles of the Treaty.”
These are strong words. Whereas others are required to
‘have regard to’ or ‘take into account’ the Treaty principles
in exercising their functions, poc must give effect to them.
The Waitangi Tribunal is not a court: it is not our job
to ascertain whether poc is complying with the require-
ments of section 4 of its Act. Our job is to inquire into
claims that the Crown has breached the principles of the
Treaty. From our point of view, the fact that section 4 was
enacted is a mark on the positive side of the ledger for the
Crown. The effect of section 4 is to oblige boc to exercise
its functions in a way that arguably makes Treaty princi-
ples law. This gives the Treaty principles higher status in

conservation of the natural world than is usually seen in
legislative schemes in New Zealand.

12¢.5.2 Genuine progress

That the Act does not specify how poc must fulfil its
Treaty duty is said to be a diluent: poc can too easily
sneak out from under. This may be so, but in this district
we saw that boc is making genuine efforts to change the
way it conducts the business of conservation. Producing a
plethora of documents stating the intention to comply with
the principles of the Treaty is not, of course, tantamount to
achieving this goal. However, perhaps the documents have
set the scene for the kinds of on-the-ground co-operation
we saw in the Wairarapa Moana wetlands project, and at
Ptukaha Mount Bruce. These joint initiatives, we believe,
are the signs of real change. They give substance to the
Crown submission that the department is moving towards
creating partnerships with Maori.”

12¢.5.3 Problems remain
We heard from claimant witnesses that although progress
is acknowledged, significant problems remain from the
point of view of tangata whenua.

In our estimation, the chief issues that have yet to be sat-
isfactorily addressed are these:

(1) Resources and training

Simply, iwi have too few to enable them to engage with
the department as they would wish. They need to be paid
for their engagement with poc on the many issues affect-
ing them, and they need financial and other assistance
to upskill so that more tangata whenua can contribute
effectively.

Members of our Tribunal were attracted to the idea
of a poc cadet scheme for the rangatahi of Wairarapa
ki Tamaki-nui-a-Rua Maori. This would enable tangata
whenua and poc together to ‘grow’ young Maori of the
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district with expertise in both Maori and Pakeha conser-
vation perspectives and techniques. Such a scheme might
appeal not only to the young: there is no age limit on
acquiring knowledge and skill.

It seems to us that genuine dialogue is required between
poc and tangata whenua about how these twin issues of
resources and training can best be addressed.

(2) Cultural-commercial enterprises on conservation land
Cooperation and dialogue is also required in order to
develop better understanding about Maori cultural-com-
mercial enterprises on conservation land. It is not clear at
all in what circumstances these kinds of ventures would be
contemplated by poc. From what we could see, propos-
als are dealt with on an ad hoc basis. This was probably
why the poc witnesses did not crystallise what the issues
are for poc. We think there needs to be more openness
and clarity about this, together with a preparedness to
work through the issues to reach a position where cultural-
commercial Maori enterprises can proceed down a defined
path in appropriate cases.

The place where this issue has come into focus is at
Pakaha Mount Bruce. Claimants told us that, in their
eyes, the partnership there has ‘stalled’ because they want
to develop a cultural-commercial enterprise there, and
to move towards joint management and joint ownership.
DoOC is not yet on board with these aspirations. No doubt it
has its reasons but, as mentioned above, they are not being
openly discussed. A proper forum for this discussion is
needed (see our recommendation below about the estab-
lishment of a joint working group).

(3) Devolution of power to iwi
poc has been resistant to yielding up real decision-mak-
ing to iwi in any area. Partnership — which entails the joint
exercise of power - is a good model for the relationship
between poc and iwi. But joint exercise of power should
default to iwi control in some situations. The management
and control of wahi tapu is an obvious example.

This topic too needs to be fully debated. poc will
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inevitably balk at the prospect of yielding up authority, but
thorough ventilation of the issues should reveal that, in
the right circumstances, there is really nothing to fear and
much to gain. For instance, reference is often made to the
reluctance of tangata whenua to give up traditional infor-
mation about wahi tapu. We think they are likely to be
much more forthcoming when they are themselves mak-
ing the decisions about management and control of wahi
tapu on conservation land.

(4) The vulnerability of local arrangements to personnel
changes

It certainly was our impression that many of the best out-
comes for Maori had arisen from the coincidence of par-
ticular personalities and individual inclinations in a certain
place and time. Perhaps this will always be so, because that
is how life works. But the Treaty principles require poc
to ensure that good relationships with, and good decisions
affecting, Maori are fully integrated in the administration
of the department at every level. Only then can they pre-
dictably and routinely give effect to the Treaty principles in
all their work. And only then can tangata whenua be con-
fident that advances, when they are made, are entrenched
and permanent - and not dependent on key individuals
remaining in their posts.

(5) Genuine partnership
Cultural change takes time, and cultural change is what
is required for poc to meet the partnership expectation
inherent in section 4. We were satisfied that the change is
underway, but with different levels of commitment to it
within the department.

We think that poc must continue to reach out to the
tangata whenua, and seek and promote opportunities for
co-operation, joint management, and joint ventures. If the
right kinds of relationships are established, the possibili-
ties for cross-fertilisation of ideas and perspectives, tech-
niques and beliefs, are legion. There needs to be recogni-
tion of the contributions to be made on each side: on the
Maori side, tradition, experience, spirituality, passion and
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commitment; on the Pakeha side, science, technology,
analysis and commitment. Marriage of all these elements
could give rise to a marvellous and enduring partnership.
Genuine desire, openness and out-reaching is required to
make it a reality.

12C.6 RECOMMENDATIONS

We agree with counsel for Nga Hapt Karanga that what
is needed is something like a joint working group, com-
prising representatives from iwi and poc, to review the
department’s activities and current relationships within
the region and to identify opportunities for joint decision-
making and funding for Maori programmes, especially in
the training area.”

We noted earlier the force of the legislative require-
ment on Doc to give effect to the Treaty. It seems to us
that, to achieve this, there must be Maori staff working at
the highest level in poc’s head office, ensuring that the law
is implemented from a Maori perspective. We understand
that some of this work is underway.

With respect to Pikaha Mount Bruce, we think that
joint management and joint ownership would be the ulti-
mate expression of partnership between the Crown and
Rangitane. We would regard the return of part ownership
of the reserve as fitting cultural redress for Rangitane.

Notes

1. Document G2 (Flavell), p6, fig2. A map provided by poc commu-
nity relations manager Jeff Flavell showed that the southern two-thirds
of our inquiry district falls within the department’s Wairarapa area (part
of the Wellington conservancy), which is administered from Masterton,
while the northern third falls within the Hawke’s Bay area (part of the
East Coast Hawke’s Bay conservancy), administered from Napier.

2. Robert McClean and Trecia Smith, The Crown and Flora and Fauna:
Legislation, Policies, and Practices, 1983-98 (Wellington: Waitangi Tri-
bunal, 2001), p361

3. Ibid, p362

4. Ibid

5. Department of Conservation, ‘Relationship between Conservation

Act and other Acts Administered by the Department), internal memo-
randum, ACT 0005, 1998; McClean and Smith, The Crown and Flora
and Fauna, p373

6. Department of Conservation, Greenprint: Conservation in New Zea-
land - A Strategic Overview, 2 vols (Wellington: Department of Con-
servation, 1996), vol1, p3

7. Ibid, p19; McClean and Smith, The Crown and Flora and Fauna,
p369

8. McLean and Smith, The Crown and Flora and Fauna, p 369

9. Ibid, pp370-371

10. Department of Conservation, Wellington Conservancy: Conserva-
tion Management Strategy for Wellington, 1996-2005, 2 vols, Wellington
Conservancy Conservation Management Planning Series no 2 (Welling-
ton: Department of Conservation, 1996), voli, pp135-136 (doc G2,
attachment)

11. McLean and Smith, The Crown and Flora and Fauna, pp370,
406-415

12. Te Puni Kokiri, Review of the Department of Conservation: Service
Delivery to Maori (Wellington: Te Puni Kokiri, 1998); McLean and
Smith, The Crown and Flora and Fauna, pp 371-372

13. McLean and Smith, The Crown and Flora and Fauna, p 483

14. Ibid, p 485

15. Department of Conservation, ‘Structure, Department of Conserva-
tion, http://www.doc.govt.nz/about-doc/structure (accessed 3 July
2009)

16. Document G2 (Flavell), p21

17. Ibid, pp21-22; doc G3 (Field), p5

18. Document 117(b) (Crown counsel), p 62

19. Document G2 (Flavell), pp19-20; Department of Conservation,
Wellington Conservancy, voli, p 95

20. Document G2 (Flavell), p20o

21. Document 117(b) (Crown counsel), pp 62

22. Derrick Field, response to cross-examination by Grant Powell,
eighth hearing, Papawai Marae, Greytown, 20-23 December 2004 (doc
HI6, P 4)

23. Document G2 (Flavell), p17

24. Document G3 (Field), pp15-16. There are some issues that have
arisen in relation to the use of these devices as protective measures,
such as the parking and operation of boats within marine reserves: ibid,
p4. See also document A25 (Marr), pp154-155, for a discussion on the
problems of taiapure.

25. Document G3 (Field), p6

26. Document G2 (Flavell), p 20

27. Ibid, pp15-16

28. Ibid, p16

29. Document G3 (Field), ps

30. Ibid, p4

31. Ibid, ps

32. Ibid

33. Document E16 (Stephenson), p10

949

Downloaded from www.waitangitribunal.govt.nz



Downloaded from www.waitangitribunal.govt.nz

n34

THE WAIRARAPA KI TARARUA REPORT VOLUME 111

34. Derrick Field, response to cross-examination by Grant Powell,
eighth hearing, Papawai Marae, Greytown, 20-23 December 2004 (doc
H16, p5)

35. Document G3 (Field), p6

36. Conservation Act 1987, ss170-17z

37. Document G2 (Flavell) p14

38. See, for example, Jacinta Ruru’s findings in her article ‘Managing
our Treasured Home: The Conservation Estate and the Principles of the
Treaty of Waitangi, New Zealand Journal of Environmental Law, vol8
(2004), pp243-266.

39. Department of Conservation, Statement of Intent, 2004-2007 (Well-
ington: Department of Conservation, 2004), p 37 (doc G2, attachment)
40. As required under section 8 of the Resource Management Act
1991. New Zealand coastal policy statements are incorporated into
the law through sections 56 to 58 of the Resource Management Act
1991. The New Zealand coastal policy statement goes further in that it
requires anybody exercising powers and functions under the Resource
Management Act 1991 in regards to the coastal environment not only
to take into account the principles of the Treaty of Waitangi but also
to conduct ongoing and meaningful consultation with the tangata
whenua. Relevant iwi planning documents must also be taken into
account, as well as the incorporation of Maori customary knowledge
in policy statements and plans and in the consideration of resource
consents.

41. Department of Conservation, ‘Waahi Tapu Policy Guidelines -
Draft Policy, in Nga Akiakitanga Nuka Kaupapa Maori a Te Papa
Atawhai: Kaupapa Maori Strategic Policy Initiatives (Wellington:
Department of Conservation, 2001) (doc G2, attachment)

42. Department of Conservation, Wellington Conservancy. Under sec-
tion 17F of the Conservation Act 1987, DOC must prepare a draft conser-
vation management strategy for each conservancy area, in consultation
with the relevant conservation board and any other people or groups
that the department considers appropriate. Local, regional, and iwi
authorities in the area are notified of the draft, and submissions from
these groups and the public are invited. A revised draft is sent for final
approval by the Conservation Authority.

43. A similar management strategy for those parts of Wairarapa ki
Tarararu that come under poc’s Hawke’s Bay conservancy was due
to enter the review phase in December 2004, although Jeffrey Flavell
noted that work might be delayed due to internal departmental restruc-
turing: doc G2 (Flavell), p13; doc H15 (Flavell), pp 4-5.

44. Document 117(b) (Crown counsel), pp 53-168

45. Derrick Field, responses to cross-examination by Grant Powell,
eighth hearing, Papawai Marae, Greytown, 20-23 December 2004 (doc
H16, p3)

46. Ibid, p6

47. Ibid

48. Document 12 (counsel for Nga Hapu Karanga), pp 34-35

49. Department of Conservation, Wellington Conservancy, voli,

pPp29-30

950

s0. Sally Airey, Rachel Puentener, and Aalbert Rebergen, Lake Wai-
rarapa Wetlands Action Plan, 2000-2010 (Wellington: Department of
Conservation, 2000), p5 (doc G3, attachment)

51. Ibid

52. Document G3 (Field), p8

53. Airey, Puentener, and Rebergen, Lake Wairarapa Wetlands Action
Plan, 2000-2010, pp 27-31

54. Ibid, p44

55. Ibid, p 65

56. Document G3 (Field), pp9-10

57. Ibid, po9

58. Document 12 (counsel for Nga Hapa Karanga), pp 34-35

59. Document His (Flavell), ps

60. Document 12 (counsel for Nga Hapt Karanga), p 35

61. Document 5 (Burge), p 8

62. Document 7 (Grace), p14

63. Document Hi5 (Flavell), p7

64. National Wildlife Centre Trust, ‘History of the National Wild-
life Centre, Pukaha Mount Bruce, http://www.mtbruce.org.nz/nwc_
historyhtm (accessed 17 February 2006; page now discontinued);
Gareth Winter, ‘Elwyn Owen Arnold Welch), Dictionary of New Zealand
Biography, pp

65. Document r7 (Grace), p5

66. Document F1 (Rimene), p33

67. Document 7 (Grace), p7

68. Ibid

69. Department of Conservation and Rangitane o Wairarapa Incorp-
orated, The Restoration of Mount Bruce Forest - An Opportunity for
Partnership (Masterton: Department of Conservation, undated) (doc
G3, attachment)

70. Document Fy (Grace), p8

71. Document F25; Document ry (Grace), p9

72. Document G3( Field), p12

73. National Wildlife Centre Trust, ‘Frequently Asked Questions,
Pukaha Mount Bruce, http://www.mtbruce.org.nz/faq.htm (accessed 20
February 2006; page now discontinued)

74. Document F7 (Grace), pp1o-11

75. Ibid, p14

76. Document F1 (Rimene), p33

77. Document F7 (Grace), pp12-13

78. Document F1 (Rimene), p33

79. Mike Grace, response to questioning, sixth hearing, Te Oreore
Marae, Masterton, 21 September 2004

80. Document G3 (Field), pp12-13

81. Document 7 (Grace), p1o

82. Ibid, p14

83. Ibid, pp14-15

84. Ibid, p16

85. Document 18, p161

Downloaded from www.waitangitribunal.govt.nz



Downloaded from www.waitangitribunal.govt.nz

THE DEPARTMENT OF CONSERVATION

no4

86. Derrick Field, response to cross-examination by Stephen Clarke,
eighth hearing, Papawai Marae, Greytown, 20-23 December 2004 (doc
H16, p12)

87. Document G3 (Field), p14

88. Derrick Field, response to cross-examination by Stephen Clarke,
eighth hearing, Papawai Marae, Greytown, 20-23 December 2004 (doc
H16, p10)

89. Waitangi Tribunal, Preliminary Report on the Te Arawa Representa-
tive Geothermal Resource Claims 1993 (Wellington: Brooker and Friend
Ltd, 1993), p34

90. Ngai Tahu Maori Trust Board v Director-General of Conservation
[1995] 3 NZLR 553 (ca)

91. Document 18, p161

92. Conservation Act 1987, s4

93. Document 117(b) (Crown counsel), pp 62-63

94. Document 12 (counsel for Nga Hapu Karanga), p35

Sidebars

Page929: ‘CommunityInvolvementinConservation.Sources:docG2
(Flavell), p 8; doc E16 (Stephenson), p 11; Conservation Act 1987,
SS6B, 6M, 6P.

Page 937: ‘Nga Whakamaramatanga o te Moana/Voices from the
Coast’. Source: doc G3 (Field), p 16.

Page 933: “The Okautete Native Bush Reserve’. Sources: doc G3
(Field), p 3; Department of Conservation, ‘Nga Whenua Rahui),
Department of Conservation, http://www.doc.govt.nz/getting-
involved/volunteer-join-or-start-a-project/start-or-fund-a-project/
funding/for-landowners/nga-whenua-rahui/nga-whenua-rahui-
fund (accessed March 2010)

951

Downloaded from www.waitangitribunal.govt.nz



Downloaded from www.waitangitribunal.govt.nz

Downloaded from www.waitangitribunal.govt.nz



Downloaded from www.waitangitribunal.govt.nz

CHAPTER 12p

MAORI HERITAGE MANAGEMENT

12D.1 INTRODUCTION

The Wairarapa ki Tararua district is full of places and objects that have special significance
for Maori. They include urupa (burial sites), pa (fortifications), tauranga waka (canoe-
launching places), pou (ritually carved poles), battle sites, kainga taniwha (places where
other-worldly beings lived), rakau whenua (particular groves of trees), mara kimara
(kamara cultivations), and kainga (villages). These places are enduring physical manifes-
tations of nearly every aspect of traditional Maori life.

The south Wairarapa coastline is archaeologically important. This Tribunal learned that
humans inhabited the Palliser Bay coast earlier than almost anywhere in New Zealand,
and it is home to sites of national and international significance. It has been the subject
of numerous archaeological investigations, including extensive excavations carried out
between 1969 and 1973 as part of an Otago University project. Researchers excavated stone
walls, garden plots, koiwi (human remains), kainga (villages), middens, rubbish dumps,
fortified pa, house platforms, and food-storage pits.

Maori oral tradition articulates centuries of intimate connection between tangata and
whenua. Heritage sites provide tangible evidence of a people’s deep knowledge of local
resources and climate — knowledge that allowed them, in numerous simple but effec-
tive ways, to extract all they could from the environment without damaging it. The still-
discernible traces of where and how tipuna lived are a vivid link with the lives they led so
long ago.

Today, though, the district’s heritage sites are at considerable risk of degradation and, in
some cases, destruction. This has not always been the case. Until comparatively recently,
southern Wairarapa was a rural backwater. The small local population and the relatively
few visitors meant that the environment - and the cultural sites within it - remained fairly
undisturbed. Now, however, the dramatic coastline is luring property developers, and
coastal archaeological sites are under threat from subdivision and related development.
Much damage has already been done.

In this chapter, we want to emphasise why it is so important to secure better protection
for Maori heritage sites in Wairarapa ki Tararua. In section 12D.2, we identify the short-
comings of the present statutory regime for heritage protection and management and
then, in section 12D.3, we outline steps to improve it. More detail is provided in chapter 15.
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Excavations undertaken at Omoekau

12D.2 WHY BETTER PROTECTION IS NEEDED FOR
MAORI HERITAGE SITES

We are not the first to identify problems with the regime
for protecting Maori heritage sites. Others have articulated
many of the same criticisms and suggestions over the last
decade, but as far as we can see, there has been no material
change.

Three key reasons underpin our call for a better protec-
tion regime for Maori heritage sites.

12D.2.1 The importance of Maori heritage sites to
tangata whenua

We recognise the great importance of physical heritage to
the claimants. They sent us a clear message that:

» Management of wahi tapu is part of the customary
role of kaitiaki (caretakers).

» Physical heritage reminds them of who and what
they were in pre-contact times, providing clues to the
lives and times of their tipuna. It also provides tan-
gible evidence of Maori occupation over many, many
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centuries in a district where visibility of Maori is now
marginal. In both these senses, claimants said that
preserving the physical aspects of Maori heritage acts
to strengthen the identity of Maori in Wairarapa ki
Tararua today.

» Specific wahi are tapu because of significant events
that occurred there, or because of associations with
particular tGpuna.

» More broadly, claimants believe that the protection
and appreciation of Maori heritage sites will help
ensure that the Maori side of New Zealand history
remains important in the public mind.

In a sense, the vision that claimants have for Maori
heritage protection is very simple. They want a statutory
regime capable of ensuring that:

» physical aspects of Maori heritage in Wairarapa ki

Tararua are not destroyed or damaged; and

» wherever possible, Maori sites of significance are
in Maori ownership, or under some kind of Maori
control.

12D.2.2 The importance of Maori heritage sites

to everybody

Improving the way Maori heritage sites are protected is
not something to be done for Maori alone. The heritage
of New Zealand’s indigenous people exists only here; it is
unique to this place, and is a precious part of the story of
our land - a taonga for us all. Sadly, however, the marks
on the land that tell the story are not indelible. We must
look after them. Their maintenance and protection is an
imperative not only for Maori but for all New Zealanders.
Once the remains of the past are lost, they are gone forever,
and we are all the poorer for that loss.

12D.2.3 Recognising Treaty rights and balancing them
with other rights

Because many Maori heritage sites are located on land now
owned by others (particularly so in this inquiry district),
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Some Definitions

Section 2 of the Historic Places Act 1993 defines ‘wahi tapu’ as
a place sacred to Maori in the traditional, spiritual, religious,
ritual, or mythological sense. A ‘wahi tapu area’ is defined as
an area of land containing one or more wahi tapu.

However, archaeologist Dr Janet Davidson told the Tribunal
that understandings of wahi tapu vary widely between
regions, iwi, and hapd. Wahi tapu may be tangible or intan-
gible. She said that the Historic Places Trust Maori Heritage

Council prefers to register as ‘wahi tapu’ those places where
people and remains (or placenta) were buried, baptismal rites
were performed, battles were fought, or water was sourced
for healing and death rites. Pa and kainga (fortified villages
and settlements), on the other hand, are more appropriately
registered as ‘historic places’. Davidson said that the Resource
Management Act 1991 provides for tangata whenua to make
their own definitions and assessments of significant places.

there is a delicate balancing exercise to be undertaken
between Maori Treaty rights, and others” property rights.

(1) Treaty rights

The Treaty explicitly guarantees to Maori the full expres-
sion of rangatiratanga over wahi tapu, because wahi tapu
are ‘taonga’ or ‘treasures. Sir Hugh Kawharu’s translation
of the Maori version of article 2 of the Treaty reads:

The Queen of England agrees to protect the chiefs,
the subtribes and all the people of New Zealand in the
unqualified exercise of their chieftainship over their
lands, villages and all their treasures.

Sir Hugh translates ‘taonga’ as ‘treasures, but he says that
‘taonga’ refers to ‘all dimensions of a tribal group’s estate,
material and non material heirlooms and tapu (sacred
places), ancestral lore and whakapapa (genealogies), etc’

(2) Heritage sites on Mdori land

Once, Maori had both possession of and control over the
land their tipuna occupied, enabling them to protect wahi
tapu. Where Maori still own the land and the wahi tapu
located on it, the Crown’s role is to support rangatiratanga,
as the Te Roroa Tribunal found in 1991:

Wahi tapu are taonga of Maori, acknowledged
as such in article 2 of the Treaty. The role of the

department [of Conservation] and Historic Places
Trust in the ‘partnership’ is not a decision making role
or being ‘included’ in what is not theirs. Rather, it is to
assist Te Roroa by the provision of services and advice
when they are sought, to enable them to protect and
care for the wahi tapu.'

(3) Heritage sites on Crown land

Where wahi tapu are located on land owned by the Crown,
the Crown’s Treaty duty is untrammelled by the counter-
vailing property rights of other citizens. The Treaty guar-
antee of rangatiratanga over taonga can be amply fulfilled
in this situation. How the guarantee should be honoured
will depend on the circumstances and is for the Crown and
tangata whenua to work out together.

(4) Heritage sites on land owned by local authorities
The same reasoning applies to heritage sites on land owned
by local authorities as to others where the Crown has dele-
gated powers and responsibilities to local authorities. The
Crown’s Treaty duty in respect of taonga is not explicitly
delegated to local authorities, but it should be. It is not
Treaty-compliant for the Crown to abandon its Treaty
responsibilities by handing roles to others without passing
on the Treaty obligations that attach to them.

It follows that we see a significant role for the Crown in
supporting local authorities and tangata whenua to operate
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a workable protection regime for heritage sites located on
local authority land.

(5) Heritage sites on land owned by others

When Maori heritage sites are on private land rather than
on land that is owned by the Crown or Maori, the situation
is more complex in Treaty terms. This is largely the case
in Wairarapa ki Tararua, where very little land remains in
Maori hands. Many wahi tapu are on privately owned land,
while others are on small Maori-owned blocks now land-
locked by privately owned farms.

These circumstances create the potential for wahi tapu
to be damaged, and the claimants told us about too many
such incidents.

Too often, when wahi tapu were on land legally owned
by people other than those traditionally connected with the
sacred site, the activities of the landowner were regarded
as effectively beyond the reach of either the former Maori
owners or the authorities. Authorities did not want to, or
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Charmaine Kawana giving evidence at the Tribunal’s
hearing at Papawai, May and June 2004. She told us
about urupa and other wahi tapu at Taueru, many
of which have been lost to the tangata whenua
through destruction or desecration following

land sales or through the removal of access. She
described damage to the urupa on the Taumataraia
B block through lime extraction and stock grazing.
The urupa boundary is no longer visible, but the
rakau whenua (the tree under which placenta are
buried) remains. Some graves have been reinterred

elsewhere as a result of the damage to the urupa.

thought they could not, interfere. There was little or no
focus on what the Treaty guarantee of ‘taonga’ meant in
practical terms.

Today, however, balancing Treaty and other rights is the
name of the game: neither Maori Treaty rights nor land-
owners’ property rights can be ignored or overridden. It
is in the interests of all New Zealanders for the remaining
physical sites that bear testament to the long occupation
of the Maori people to be looked after and protected, even
where they are located on private land. Ways and means
must be found to achieve equilibrium between the Crown’s
duty to tangata whenua to protect their taonga and the
property rights of other citizens.

As a society, we have traditionally accorded great weight
to the rights of landowners; we have been reluctant to
limit their right to use and develop their land for any rea-
son, although environmental concerns are now usually
accepted as a legitimate basis for interfering with private
property rights. This is because everybody is potentially
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affected by environmental decisions private landowners
make - for instance, when they decide to change water
flows or cut down trees.

We think that the same kind of reasoning applies to
heritage sites. We all have an interest in protecting them,
because when they are lost or destroyed, part of our coun-
try’s past is wiped out. When sites are located on private
land, the landowner should be regarded as a custodian
for the whole society. His or her choices about how to use
and manage the land should be limited accordingly, and
the people ancestrally connected with the site in question
should have special rights. This is good policy in every
sense, not only in relation to the Treaty.

12D.3 SHORTCOMINGS OF THE CURRENT REGIME FOR
MANAGING AND PROTECTING MAORI HERITAGE SITES

From the evidence of claimants about ongoing damage to
heritage sites, supported by the expert analysis of Dr Janet
Davidson, it is clear to us that the present legislative regime
fails to work in the interests of Maori. It does not, and can-
not, guarantee to Maori the protection of their taonga that
was envisaged in the Treaty.

In this chapter, we list what we consider to be the claim-
ants’ nine primary criticisms of the heritage management
regime. We describe the regime and how it works in the
context of addressing each criticism in turn.

We note parenthetically that many of the problems the
claimants’ witnesses point out have been identified else-
where. In particular, the 1996 report of the Parliamentary
Commissioner for the Environment, the 1998 ministerial
report by archaeologist and Historic Places Trust board
member Dr Harry Allen, and the report by Historic
Places Trust analyst David Derby in 1999 all traverse
similar ground.” However, their work is no longer recent,
and unfortunately the problems they identified have not
been fixed. We have no hesitation in embarking on our
own inquiry with the particular emphasis dictated by the
Tribunal’s jurisdiction. As explained at the outset, this

Tribunal is particularly concerned about Maori heritage in
Wairarapa ki Tararua, and it brings real emphasis to this
part of its inquiry.

The claimants’ nine main criticisms are that:

» the protective mechanisms in the Historic Places Act
1993 (HPA) are ineffective;

» the Maori Heritage Council is insufficiently resourced
to carry out its functions;

» Maori heritage sites are under-registered by the His-
toric Places Trust;

» local authorities fail to include registered sites in dis-
trict plans;

» local authorities fail to use provisions in the Resource
Management Act 1991 (RmMA) for the transfer of
powers and joint-management agreements;

» the resource consent process fails to protect Maori
heritage values;

» there is a lack of coordination between various Gov-
ernment agencies and between these agencies and
Maori;

» there is a lack of public awareness about Maori heri-
tage issues; and

» protection for portable taonga is inadequate.

Before embarking on our consideration of the criti-

cisms, we pause to describe briefly the legislative regime
for heritage management.

12D.3.1 Overview of the legislative scheme

The current statutory regime to protect Maori heritage is
centred on the HPA and the RMA. The former governs the
Historic Places Trust, a Crown entity responsible for the
protection and conservation of heritage sites. The trust
identifies, researches, and assesses historic sites and also
maintains the historic places register.’

However, the HPA is not self-contained. It interacts with
the RMA to bring site protection into the legislative scheme
for resource management, thus enabling historic sites to
be protected by including them in territorial authorities’
planning documents.
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Section 22 of the HPA requires the Historic Places Trust
to maintain a register of four kinds of heritage sites: his-
toric places, historic areas, wahi tapu, and wahi tapu areas.
But listing on the register does not ensure protection; it
may confer only acknowledgement of a site’s importance.
The trust has the legislative power to protect archaeo-
logical sites, but other historic sites are protected by means
of heritage orders and heritage covenants, which the trust
can obtain only where others cooperate (see below).

It is fair to say that the legislative scheme is difficult
to follow. The rule of law requires clear, easily accessible
enactments or other sources of law. These characteristics
are wholly absent from heritage management law. Even
the most enthusiastic protector of Maori heritage sites
would be hard-pressed to make sense of the scheme as
enacted. In the case of heritage orders, for instance, cross-
references between and within the Acts are numerous and
confusing, and language is used in a specialised and obfus-
catory way. For instance, the legislation gives phrases like
‘heritage protection authority, ‘requirement for a heritage
order; and ‘requiring authority’ particular meanings that
make the provisions obscure. Likewise, the intermingling
of provisions for ‘requiring’ a designation for a public work
with those for ‘requiring’ a heritage order is unclear. A sin-
gle, simple, clear source of law to regulate this area is sorely
needed. Our call is for plain English.

12D.3.2 How effective are the protective mechanisms in
the HPA?

The HPA provides for three protection mechanisms: heri-
tage orders, heritage covenants, and protection for arch-
aeological sites.* The claimants say that these are ineffec-
tive in protecting Maori heritage sites. We look at each in
turn.

(1) Heritage orders

Section 5 of the HPA provides that the Historic Places Trust
or the Minister responsible for the Act may give notice
to the relevant territorial authority of a requirement for
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a heritage order in accordance with the rma. Heritage
orders are to protect the whole or part of historic places
and wahi tapu, and necessary surrounding land.’

This seems straightforward enough on its face, but the
reference to the RMaA directs us to that Act, which is a dif-
ferent story. For instance, if we go to the definition of ‘heri-
tage order’ in the RMA, the HPA is not mentioned. Instead,
we learn in section 187 that a ‘heritage order’ means ‘a pro-
vision made in a district plan to give effect to a require-
ment made by a heritage protection authority under sec-
tion 189 or section 189A’.

Section 5 of the HPA says who may take action to get a
heritage order and in respect of what kind of place. Section
189(1) of the RmA tells us that the purpose of a heritage
order is to protect:

(a) Any place of special interest, character, intrinsic
or amenity value or visual appeal, or of special signifi-
cance to the tangata whenua for spiritual, cultural, or
historical reasons; and

(b) Such area of land (if any) surrounding that place
as is reasonably necessary for the purpose of ensuring
the protection and reasonable enjoyment of that place.

A heritage protection authority may give notice to the rele-
vant territorial authority that a heritage order is required
to protect a historic site. It is then up to the territorial
authority to consider the application. The interaction of
the two Acts is nowhere obvious.

The next step in our effort to understand how heri-
tage orders work is to ascertain what is meant by ‘a heri-
tage protection authority. The HPA speaks in section 5
of the Minister and the Historic Places Trust. Are they
heritage protection authorities or is a heritage protection
authority something different? Section 187 of the rRmaA
says that a heritage protection authority is any Minister
of the Crown, a local authority, the Historic Places Trust,
or ‘a body corporate that is approved as a heritage protec-
tion authority under section 188’ The Act gives no indica-
tion of the kind of entity that is contemplated by the last
category, but the helpful website of the Ministry for the
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Environment notes that five entities have been approved
as heritage protection authorities.” They include the Save
Erskine College Trust (1992), the Friends of Mount Street
Cemetery Incorporated (1994), and the Orchid Council
of New Zealand Incorporated (2008). None of the entities
approved so far is Maori-related.

This short excursion through the statutory provisions
for heritage orders is a foretaste of the complexity of those
provisions, illustrating how every stage raises questions in
the mind of the inquirer. In this report, we give our under-
standing of the provisions and how they appear to work,
but we received no detailed submissions on this. We offer
our interpretation without overwhelming confidence that
how the scheme appears to work is how it actually works
in practice.

(a) Territorial authority: decision-maker or recommender?
The RMA provisions concerning what a territorial author-
ity does when it receives notice that a heritage order is
required are virtually impenetrable. As we understand it,
though, a territorial authority has the discretion to decide
whether to publicly notity its receipt of a notice of require-
ment for a heritage order and receive submissions, and
whether to ‘confirm’ the ‘requirement’ for a consent order
(ss189A, 191). Section 189A(11) says that the territorial
authority may confirm, modify, or withdraw the require-
ment for a heritage order. However, when we go to section
191, we find that the territorial authority must have regard
to a list of considerations and may then recommend that
the requirement be confirmed, modified, or withdrawn. It
must also give reasons for its reccommendation.

We do not understand why section 189A(11) appears to
give a territorial authority power to confirm a require-
ment, whereas section 191 speaks in terms of a territorial
authority recommending its confirmation.

Other provisions (sections 171 to 181, discussed below)
indicate that a territorial authority’s role here is to make
recommendations, so the question is then to whom such
recommendations are made. Tracking down an answer
is no easy task. Under section 192, a ‘designation’ by a

‘requiring authority’ is to be deemed a ‘requirement’ by a
heritage protection authority. In effect, this requires the
RMA regime for getting protection for a heritage site in a
district plan to be conceived in terms of the regime for get-
ting a public work built.

Making sense of it all is a nightmare. If the reader is
finding this explanation confusing, be assured that we
are doing our level best to make it all as clear as we can.
Frankly, we doubt that clarity is by any means possible, for
which we can only apologise.

(b) The superimposition of RMA provisions concerning public
works: Pressing on, we now turn to sections 171 to 181 of
the RMA to find out what happens to a territorial author-
ity’s reccommendation about a heritage order.

A heritage protection authority must determine whether
to accept a territorial authority’s recommendation in whole
or in part (s172(1)). Under section 173, notice of that deci-
sion must be given to submitters and others affected (like
landowners). If there is no appeal, the territorial authority
must include the heritage order in its district plan ‘without
turther formality’ (ss174, 175).

Close scrutiny of these provisions gives rise to a ques-
tion about this process that we cannot answer: Why would
the process prescribe a recommendation to the heritage
protection authority when the heritage protection author-
ity ‘required’ the heritage order in the first place? It does
not seem to us to make sense, but that is what the legisla-
tion says.

To remove all doubt, we now summarise step by step the
process the RmA dictates:

» Section 189 says that a heritage protection authority
gives notice to a territorial authority of its require-
ment for a heritage order.”

» Section 191(1) and (2) outlines what the territorial
authority must have regard to in deciding whether to
‘confirmy, ‘modify’, or ‘withdraw’ the ‘requirement’

> Section 192 says that a ‘designation’ by a ‘requiring
authority’ is to be deemed a ‘requirement’ by a ‘heri-
tage protection authority’
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» Section 171 deals with how the territorial author-
ity must go about considering a ‘requirement. Sub-
section (2) says that the territorial authority must
recommend to the ‘requiring authority’ - which of
course section 192 requires us to deem to be a heri-
tage protection authority - that the heritage order be
confirmed, modified, or withdrawn, or have condi-
tions imposed upon it.

» Sections 172 and 173 deal with what the heritage pro-
tection authority must do once it has made a decision
about the territorial authority’s recommendation.

Thus, this legislation provides for a heritage protection
authority to ‘require’ something of a territorial authority;
in return, the territorial authority makes a recommenda-
tion on the requirement’ to the heritage protection author-
ity, then the heritage protection authority decides whether
to accept the territorial authority’s recommendation on its
own ‘Trequirement’. We discern no sense in this.

As drafted, the provisions do allow the public to com-
ment if the territorial authority decides to notify the
requirement and they also give the territorial authority
the real decision-making power as to whether or not an
order is made to protect a particular site. But neither of
these explains why the legislation provides for a bizarrely
cumbersome and circuitous process that is certainly not
the best way to protect sites of historical significance.

(c) The effect of a heritage order: Happily, section 193, which
deals with the effect of a heritage order, is clearer. Once a
heritage order is included in a district plan, no one may
use, subdivide, or change the affected land in any way that
would nullify the effect of the heritage order, wholly or in
part. An exception is where the would-be user obtains the
written consent of the relevant heritage protection author-
ity. In practice, this is presumably usually the Historic
Places Trust.

(2) Heritage covenants
The uHPA does not say so, but heritage covenants seem

to be the device for protecting historic places with the
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landowner’s agreement. This contrasts with heritage
orders, which can happen - theoretically, at least — without
the landowner’s agreement.

Section 6 of the HpA authorises the Historic Places Trust
to negotiate and agree with any owner, lessee, or licensee
of a historic place (including wahi tapu) for a heritage
covenant to be executed over the land to provide for that
place’s protection.

The focus of a historic covenant is controlling the use
of the land so that the historic site is preserved. Section 8
makes provision for the registration of a covenant against
the land title: the covenant runs with the land and binds all
subsequent owners.’

Again referring to the Ministry for the Environment’s
website, we learn that, nationwide, the trust has entered
into over 8o heritage covenants with landowners. Some
protect rock art, archaeological sites, and pa sites.’

In her evidence, Davidson, who gave us much infor-
mation about archaeological sites of significance in the
inquiry district, said that the regime’s provision for cov-
enants and orders had not worked for the claimants in this
inquiry. Her evidence does not explain in detail why the
many important sites had not been the subject of orders
and covenants, but they had not. She gave this example:

A proposal by the late Mita Carter to [the Historic
Places Trust] to establish a Heritage Covenant over
an archaeological site, thought possibly to be the tra-
ditionally important settlement of Wharau o Kena,
apparently came to nothing, despite the willingness of
the landowner."

Certainly, given the significance of the sites in south
Wairarapa, it is indeed surprising that, except in one
instance, they have not been the subject of either an order
or a covenant." The exception is a heritage covenant at
Mangatoetoe. Davidson told us that the heritage covenant
was placed on the archaeological site there by mistake:

The authority for the subdivision at Mangatoetoe
was granted subject to restrictive building covenants.
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However, the owner’s solicitors formed the mistaken
impression that the covenant mentioned was a heritage
covenant under the HPA 1980. As a result, a heritage
covenant covering an area of garden walls was drafted
and signed in 1985. The Authority also required notifi-
cation of the [Historic Places Trust] and archaeological
monitoring when building was to be undertaken. On
only one occasion in the next few years was the Trust
notified; an archaeologist went out and nothing was
found. The conditions and the covenant were subse-
quently breached.”

(3) Archaeological sites

Eleven sections of the HPA — sections 9 to 19 — are devoted
to protecting archaeological sites. No one may destroy,
damage, or modify the whole or any part of an archaeo-
logical site, even if only for the purposes of investigation,
without the Historic Places Trust’s permission (ss10, 11(1)).
Applicants must provide comprehensive information for
the trust’s careful consideration (ss11(2)(a)—-(e), 14). Rele-
vant factors include the effect of the proposed work on
Maori heritage values and whether consultation with inter-
ested parties (including tangata whenua) has taken place
(s11(2)(c), (d)). In certain situations, applications must be
referred to the Maori Heritage Council for it to make rec-
ommendations to the trust following such consultation as
[it] considers appropriate’ (s14(3)).

(4) Penalties

There are substantial fines for offences under the HpA: up
to $40,000 for intentionally modifying an archaeological
site or covenanted historic site (or any other site or prop-
erty controlled by the trust), and up to $100,000 for inten-
tionally destroying such a site."”

It does not appear that the full force of the law has
been much deployed in defence of these special places,
though. We were pointed to no cases where high fines
were imposed. Prosecutions and convictions are prob-
ably not all that frequent. The Historic Places Trust’s 2008
annual report says that, in 2008, the trust investigated 125

instances of site damage. As a result, two local authorities
were prosecuted, and three individuals faced charges."

(5) Do these protective mechanisms work?

As to the question of whether these protective mechanisms
work, Davidson and the claimants told us they do not. We
have already indicated some areas of difficulty, which we
now examine in more detail, with reference to the evi-
dence we heard.

(a) Heritage orders and covenants: The Historic Places Trust
cannot itself decide to implement either a heritage order
or a heritage covenant. With orders, the territorial author-
ity’s role is considerable; with covenants, the landowner’s
agreement is required.

The Parliamentary Commissioner for the Environment
observed in 1996 that heritage orders were rarely used,
and were not understood by councils or tangata whenua.”
Given our own difficulty in following the legislation, we
find this unsurprising. Nowadays, of course, the Ministry
for the Environment’s website is available to explain what
the legislation is supposed to mean; this may assist the
process."

The use of heritage orders and covenants is also limited
by a lack of money. Processing a heritage order can be
expensive, and heritage protection authorities cannot
always afford it.” The cost is almost certainly also a fac-
tor in the relatively low number of covenants put in place.
That the trust has entered into only 8o heritage covenants
since its establishment in 1954 suggests to us that this
mechanism has not proved to be a means to protect a great
number of sites.

As already mentioned, Davidson’s evidence about the
efforts to protect Ngati Hinewaka’s wahi tapu concluded
with the observation that, although trust staff put in ‘con-
siderable effort, there was little to show for it."*

(b) Archaeological sites: Davidson also said that, while there
are many archaeological sites in the Wairarapa district

and coastal development is increasing, the Historic Places
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Trust granted only three authorities to modify such sites
between 1976 and 2004 in the region.” This suggests that
archaeological sites are being damaged and modified with-
out the trust’s knowledge.

Again, money is a factor — possibly the factor.

In order for the trust to police the provisions for pro-
tecting archaeological sites, it would need to take positive
and active steps. We heard about the need for a register of
archaeological sites in Wairarapa ki Tararua. Some moves
have been made in this direction (see sec 12D.3.5), but the
task remains substantially undone. Without such a register
and with limited funds - and in spite of the threat of heavy
penalties for unauthorised damage - the trust will not be
able to prevent archaeological sites from being modified
without authorisation, and the protective mechanisms in
the Act will simply go largely unused.

(c) Penalties: The Act provides for substantial fines. How-
ever, the ability to properly investigate potential transgres-
sions and bring prosecutions depends on the availability of
reliable information. In order for a court to impose a hefty
fine, it needs compelling evidence. This is unlikely ever to
be forthcoming unless or until skilled staff are on the job
policing an up-to-date register.

12D.3.3 Is the Maori heritage council adequately
resourced to carry out its functions?

The Maori Heritage Council was established under the
HPA (ss84-96). It comprises eight members, at least four
of whom are members of the Historic Places Board and
three of those four must have knowledge of te ao Maori
(the Maori world) and tikanga Maori (traditional rules
about how to conduct life) (ss42(3), 84(2)). Four other
Maori members are appointed by the Minister of Culture
and Heritage, in consultation with the Minister of Maori
Affairs and the trust board, and they must have appropri-
ate skills and background (s 84(2)(c)).

The council considers and makes proposals for the
registration of sites of Maori interest, and it develops
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programmes that allow heritage sites of Maori interest to
be identified and conserved by Maori. It also advises the
trust on a wide range of issues relating to Maori heritage,
such as developing iwi consultation processes and making
recommendations on resource consents (s 85).

12D.3.4 How the Maori Heritage Council works

Ngati Hinewaka witness Haami Te Whaiti was a member
of the Maori Heritage Council for two years, and he gave
us a first-hand account of its operations. He considered
that, as a national body; it lacked the resources and support
staff to effectively monitor what was happening in local
areas. He considered it unable to carry out its functions
under the Act.”

Others agreed. In 1996, the Parliamentary Commis-
sioner for the Environment identified the limited deci-
sion-making powers of the Maori Heritage Council as
one of the deficiencies of the Maori heritage management
regime.” The commissioner recommended that the coun-
cil convene a hui to consider systemic problems in Maori
heritage management, review initiatives being undertaken
by Maori, and develop strategies for protecting Maori
heritage more effectively in future. The hui was held in
November 1996, and the council resolved to establish a
stand-alone Maori heritage body over the following year.”
This has not happened.

Auckland University archaeologist and Historic Places
Trust board member Dr Harry Allen, in a 1998 report on
heritage management in New Zealand, identified similar
limitations. He said that, while the Maori Heritage Council
was the appropriate body to advocate for Maori on heri-
tage matters, it should be reconstituted under its own Act.
It needed expanded powers to advise the Government on
the full range of Maori heritage matters (cultural and his-
torical), develop a national Maori heritage strategy, and
advocate for the delegation of powers to iwi authorities
under the RMA.” None of this has happened either.

We heard no evidence that the Maori Heritage Council
works well.
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12D.3.5 Are Maori heritage sites under-registered by the
Historic Places Trust?

The Historic Places Trust is required under statute to
establish and maintain a register of four kinds of heritage
sites: historic places, historic areas, wahi tapu, and wahi
tapu areas.” The purpose of the register is to inform the
public about historic places, to notify owners of historic
places, and to help protect historic places under the RMA.

Anyone can apply to the trust to have a historic place
or area registered. In the case of wahi tapu, application
is made to the Maori Heritage Council. The trust then
applies the criteria set out in the HPA in order to assess the
site’s significance. If it decides to register the site, the trust
must first notify the owner or owners, the relevant terri-
torial authority, the appropriate iwi (in the case of wahi
tapu), and the public. Once the site is on the register, which
remains open for public inspection, anyone can apply for a
review of the registration or for a site to be removed from
the register.

Nationwide, relatively few Maori heritage sites are reg-
istered by the trust. In order to update the information we
received at the hearing, we obtained data from the trust.
As of June 2009, there were 5570 entries on the register. Of
these, 5329 were historic places, 115 historic areas, 52 wahi
tapu areas, and 74 wahi tapu. As elsewhere, in Wairarapa
ki Tararua the majority of sites on the trust’s register are
(Pakeha) built heritage sites. In this inquiry district, the
trust has registered 129 historic sites, comprising 122 his-
toric places, five historic areas, one wahi tapu, and one
wahi tapu area.

In the case of archaeological sites, we heard from David-
son that the trust largely relies on the (non-statutory)
database of the New Zealand Archaeological Association
for information.” According to Davidson, the original
intention was that the trust would establish a comprehen-
sive register of archaeological sites, using the association’s
records as a starting point. However, this did not hap-
pen. Instead, archaeological sites have been added to the
trust’s archaeological register (now amalgamated into the
historic places register) in an ad hoc manner that varies

widely from region to region.* In 1996, there were 1012
archaeological sites on the historic places register, out of
the 49,000 on the association’s file.”

The Parliamentary Commissioner for the Environment’s
1996 report on historic and cultural heritage management
in New Zealand found that, where archaeological sites
were included in the historic places register, this was typ-
ically done with no assessment of their value from a Maori
perspective.”® All archaeological sites are listed in the regis-
ter as category 11 historic places, despite the fact that some
sites may be more accurately categorised as wahi tapu.

Attempts by the Historic Places Trust and the New Zea-
land Archaeological Association to systematically compile
a comprehensive list of Wairarapa ki Tararuas archaeo-
logical sites have been largely unsuccessful, although there
has been some progress (see sec 12D.5).”

12D.3.6 Factors contributing to under-representation

(1) Lack of resources

We were told of many factors contributing to this situ-
ation, but perhaps the most important is the Historic
Places Trusts lack of resources, which prevents it from
proactively investigating and registering sites, district by
district.® Presumably, for the most part, it relies instead on
registration applications from interest groups and mem-
bers of the public.

(2) Lack of expertise

The reasons for the under-representation on the register
of all kinds of significant Maori sites — including non-
built wahi tapu of cultural significance and remote arch-
aeological sites — go beyond the trust’s resourcing issues.
Davidson described how the trust began as ‘a group of
highly able and committed people who had great skills as
historians, sympathy with but little knowledge of Maori,
concentrating on European heritage because that was what
they knew about and what the Trust had always done’”
She acknowledged that the trust’s knowledge and exper-
tise has advanced but said that Maori heritage protection
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continues to lag behind European heritage protection.”
Witness Haami Te Whaiti described the HPA as ‘workable’
but stated that it could be improved in line with Davidson’s
recommendations. As noted above, Te Whaiti stressed
the need for Ngati Hinewaka themselves to be ‘properly
resourced to play the leading role in the management of
[their] own heritage’”

(3) Landowners’ opposition

Another factor in the under-registration of Maori historic
sites by the trust has been opposition from local Pakeha
landowners. This was shown in the frustrating and costly
two-year process of registering Matakitaki-a-Kupe as a
historic area.” In that case, opposition stemmed from
the landowners’ perception that their ability to use their
land would be restricted if the historic site on it were
registered.” Registration was eventually achieved, but as
described on page 976, further opposition from landowners
has prevented the area from being listed in the district
plan.

(4) Barriers facing Maori

Davidson commented on the barriers facing Maori groups
working toward having more sites registered. First, they
lack the resources to undertake the necessary prelimi-
nary research, such as establishing boundaries and title
for affected properties. Secondly, she believed that among
Maori there was a general disillusionment with the heri-
tage protection regime — a sense that, if protection is inad-
equate at present, what could be achieved by listing more
sites?** While funding can overcome the first of these
issues (although we note that regional authorities, not the
trust, are the main source of the funding that has become
available), the second is more problematic.

(5) Attempts to increase registration of Madori sites

Various attempts have been made to increase the reg-
istration of Maori sites in Wairarapa ki Tararua. In 1997,
the Historic Places Trust investigated the cost of creating
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a comprehensive register of all Maori and archaeological
sites in south Wairarapa: it was estimated that $175,000
would be required to complete the work. Nothing more
happened.” Some local iwi have sought funding so that
they can start recording and registering historic sites and
wahi tapu; Rangitane’s G1s (geographic information sys-
tems) project, funded by the Greater Wellington Regional
Council, is an example.”” We were further told that Ngati
Kahungunu intend to undertake a similar project in the
near future.”

(6) Conclusion

So, the Historic Places Trusts limited resources mean
that its registration work is reactive. But what is needed
to increase registration generally, and especially of Maori
heritage sites, is initiative and verve. Significant barriers
face Maori who seek to have sites registered. Although reg-
istration does not necessarily guarantee that a site will be
protected, it is a prerequisite if the site is to receive other
legal protection. The protection mechanisms described in
section 12D.3.2 have their shortcomings, as we have seen,
but they are the only tools currently available. Moreover,
almost always, they are used after registration: registration
is a vital first step.

12D.3.7 To what extent do local authorities include
registered sites in district plans?

Including a heritage site in a district plan is beneficial in
several ways. First, it is a general acknowledgement by the
local authority that the site is significant, that it needs to
be protected, and that it will be a part of statutory coun-
cil planning processes. Secondly, it ensures that a heritage
site will be taken into account during the resource consent
application process. The RMA requires consent authorities,
when considering consent applications, to have regard to
the relevant district plan: obviously, this cannot happen
if a heritage site is not included.* A consent application
affecting a site that is not included in the plan is unlikely
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to be publicly notified, meaning iwi and others have no op-
portunity to make submissions.

One of the most important consequences of the under-
registration of Maori heritage sites (see sec 12D.3.5) is that
such sites are less likely to be included in district plans and
therefore do not attract the maximum statutory protec-
tion available under the RMA. Local authorities rely almost
entirely on the Historic Places Trust’s register to find out
what local heritage sites should be included in their dis-
trict plan, and it is unusual for an unregistered site to be
included.

(1) Maori heritage a low priority for local councils

Haami Te Whaiti of Ngati Hinewaka told us that the most
significant problem affecting the Maori heritage regime
is the attitude of local councils and residents. He argued
that territorial authorities in Ngati Hinewaka’s rohe (tribal
territory) do not value Maori heritage and have been inef-
fective in protecting it. He cited his hapu’s difficulties in
trying to get the Matakitaki-a-Kupe area included in the
south Wairarapa district plan and various resource con-
sent decisions.”

Greater Wellington Regional Council Maori policy
adviser Jason Kerehi observed under cross-examination
that heritage issues in general were not a high priority for
local councils and that Maori heritage still tended to come
second to Pakeha heritage — there were, he said, more
notable trees in district plans than wahi tapu.*” He con-
sidered that, for regional councils, ‘heritage is not deemed
as significant a priority as the core responsibilities of air,
water, soil, biodiversity and transport, and he noted that
the Greater Wellington Regional Council had recently
decided not to produce a regional heritage plan.”

Jason Kerehi also described a lack of knowledge and
understanding of Maori heritage issues among councillors
and local authority staff. Many had no previous experience
in dealing with Maori communities, he said, and little or
no knowledge of tikanga Maori (traditional Maori rules
and practices).* Davidson also noted ‘ignorance among

some Council staff and the community at large about the
importance of the Maori archaeological sites in the [south-
ern Wairarapa] District, particularly on the coastal strip.”

(2) Inclusion of registered sites in district plans in

Wairarapa ki Tararua

Statistics suggest that local authorities in Wairarapa ki
Tararua do include registered sites on district plans.
They appear to regard themselves as being obliged to do
this, which is particularly pleasing because there is no
legal obligation on them to do so. The lack of compul-
sion means that there is the potential for registered sites
to be overlooked, but apparently this is not currently
a problem in this district. Rather, the key issue here is
under-registration.

In 2009, of the 129 total sites listed in the historic places
register for the Wairarapa ki Tararua district, 121 are
included in the district plans of the four relevant local au-
thorities. The omitted sites comprise one wahi tapu in the
Tararua district that was registered only very recently and
the seven historic places or areas in south Wairarapa that
are in the district council’s ‘silent file. The South Wairarapa
District Council places its wahi tapu and other taonga in
this file so that they are omitted from the district plan but
remain protected from subdivision or development.** It is
not clear exactly how this process works, and Davidson
drew attention to the potential dangers of omitting these
sites from the plan, given the district council’s limited
resources.”” It is possible that Carterton may also omit
Maori sites from its district plans, as its district council
espoused the benefits of doing that.*

(3) Maori reluctance to list wahi tapu in public

planning documents

One issue that was traversed before us is whether an obsta-
cle to Maori sites being included in registers and plans is
that Maori are reluctant to list them in this way. We heard
that Maori sometimes prefer to keep the location of sig-
nificant sites confidential, to prevent vandalism and other
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TANYA KATTERNS

DAMAGE to Maori archaeological
sites as developers snap up prime
coastal land is frustrating Waira-
rapa iwi.

Recent damage around a pa site
on the rugged south coast at Tora
has led to a call for district councils
and the Historic Places Trust to do
more policing and monitoring.

Martinborough Coastal Devel-
opments, which breached resource
consent conditions while develop-
ing a 24-lot subdivision near Tora
in Te Awaiti Rd, was let off with a
warning.

An archaeologist was supposed
to be present to protect sites be-
lieved to be in the area, but work
was halted in June when it was
discovered no monitor had been at
the site.

Though iwi are satisfied with
the eventual outcome at Tora,

Destructive path: This pa site with kumara pits,

Iwi struggle to protect history

Haami Te
Whaiti: Says
it is difficult
to keep
historic sites
safe.

there is concern over other devel-
opments. Historian and Ngati Hine-
waka hapu chairman Haami Te
Whaiti said wholesale development
was making it difficult to protect
historic sites.

Other reports of damage in-
volved a track to a pa site near
Pirinoa, a track up on to Pukeatua
pa at Matakitaki, and garden walls
at Te Humenga and Pararaki
South.

“The present intensive pressure

for coastal subdivision poses a seri-
ous new threat to our heritage but
we have no authority to stop any
development or try to regulate
them.

“The current heritage pro-
visions are not working well.

“A lesson has been learnt from
the Awhea development mistakes
at Tora but what we need is for the
local authorities to consider iwi
values and provide better pro-
tections under their district plans.

“Where applications from devel-
opers are insufficient, send them
back and ensure there is really
strong safeguards as to what is
good development and who and
what may be affected.”

South Wairarapa District Coun-
cil said no landowner would be
able to subdivide as of right.

The Historic Places Trust said it
would act if there were clear
breaches of consent conditions.

terraces and a defensive ditch near Pirinoa in South Wairarapa was damaged when a track was built.

Talks resolve
fence dispute

NEGOTIATIONS between iwi, an
Auckland property developer and
the Historic Places Trust have re-
solved a dispute over the protection
of a Maori heritage site in South
Wairarapa.

The site at Awhea, near Tora,
which includes terraces and pits,
has been at the centre of debate
about the position of a boundary
fence on a coastal subdivision
owned by developer Ian Redshaw.

Though resource consent given
for the housing development al-
lowed a fence to go along a ridge
which divided the heritage site, lo-
cal iwi had been concerned about
possible continuing damage.

The fence line is to be moved to
preserve the site.

These pieces in the Dominion Post on 21 October 2008 indicate the issues that Wairarapa Maori are facing in this area of heritage protection
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damage. They fear that the risk of damage created by pub-
licly disclosing locations outweighs any statutory protec-
tion that the sites may enjoy.

The South Wairarapa District Council gave this as a rea-
son for its decision not to list Matakitaki-a-Kupe in its dis-
trict plan. Crown counsel noted that in the past ‘some iwi
members have preferred their sites not to be listed in the
district plan’® According to Davidson, Mita Carter had
opposed earlier attempts to include sites in the Featherston
county district scheme, and ‘this attitude was carried into
the early stages of the attempt to list sites in the swpc
Plan’”® However, she said that, during the 1980s and 1990s,
Ngati Hinewaka’s attitude gradually changed; the hapu
now recognised that sites could be protected only when
their locations were known. Davidson considered that the
council ‘took advantage of Maori concerns about disclo-
sure of site information to avoid upsetting landowners’”

Some local authorities in Wairarapa ki Tararua have
found ways of reconciling the need to protect sites with
the need for confidentiality in some circumstances. They
include the South Wairarapa District Council’s ‘silent
file and methods to protect such sites from subdivision
or development without their being listed in the district
plan.”” The Carterton district plan recognises the desire
of iwi not to publicly disclose sites of significance; where
an activity may affect Maori heritage sites, it requires the
application to be brought to the attention of iwi - even if
the site is not listed. During cross-examination by Crown
counsel, Jason Kerehi described a practice adopted by
Rangitane and the Greater Wellington Regional Council
whereby the latter has the coordinates and reference
number of each heritage site on Rangitane’s G1s database
but no further information. This means it can contact
Rangitane when a consent application may affect a site,
and Rangitane can respond as appropriate.”

Thus, there are administration solutions available for
maintaining the confidentiality of sites without comprom-
ising statutory protection mechanisms. However, the issue
of whether (or how) to publicly list sites becomes relevant
only where sites have been identified, and we reiterate the

fundamental need for the investigation and registration of
sites.

(4) No statutory requirement to include registered sites

in plans

Even though data from the Historic Places Trust suggests
that registered sites are routinely listed in district plans in
this area, we must emphasise that inclusion is discretion-
ary. We stress this point because, although the councils
are currently exercising their discretion and choosing to
list sites, where there is no compulsion to do so, the risk
remains that sites will not be included.

The statutory position is this: the RMA places no posi-
tive obligation on local authorities to include heritage sites
in their district plans and the Historic Places Trust has no
power to compel local authorities to do so. Section 74 of
the RMA simply requires that a territorial authority have
regard to any relevant entry in the historic places regis-
ter when preparing or changing a district plan; section 61
places a similar requirement on regional councils prepar-
ing or changing regional policy statements.

Various other provisions in the Act require local au-
thorities to take account of heritage and Maori issues
in more general ways. Section 6 lists seven ‘matters of
national importance’ which anyone exercising functions
and powers under the Act must ‘recognise and provide
for’ They include the ‘protection of historic heritage from
inappropriate subdivision, use, and development’ and the
‘relationship of Maori and their culture and traditions with
their ancestral lands, water, sites, waahi tapu, and other
taonga.

We consider that the legislation must be changed so that
councils are compelled to list registered sites in plans. This
change would help protect both Pakeha and Maori heri-
tage sites, but it is particularly important for Maori heri-
tage sites because fewer of them have thus far been recog-
nised in any way. Although the fundamental problem lies
with low levels of registration of Maori sites, we think the
whole system needs to be ‘beefed up. If more priority is
accorded to managing our heritage — especially Maori sites
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— our heritage will be more highly valued and better pro-
tected. The stories in the sidebars show that we are a long
way from keeping our precious heritage safe.

12D.3.8 Do local authorities use RMA provisions for
transfer of powers and joint-management agreements?
Under section 33 of the RmA, local authorities can transfer
any of their functions, powers, or duties under the Act to
any other public authority, including an iwi authority. Both
authorities must agree that such a transfer is desirable for
one or more of the following reasons: efficiency, technical
expertise, or because the authority taking on the powers
represents the appropriate community of interest to exer-
cise them. Local authorities can also make joint-manage-
ment agreements with other public authorities — such as
an iwi authority or a group representing hapt - to enable
them jointly to perform statutory functions relating to nat-
ural or physical resources (s368).

(1) Provisions little used
These provisions have been little used. Dr Janine Hayward
said in her 2002 report on local government that until
then, Maori had not been alert to the possibility that
powers might be transferred. However, as at 2002, she had
noted a surge of interest in the provision among Maori.
Nevertheless, few iwi had made requests under section 33,
and all the requests she knew about were unsuccessful.**
There appear to be several reasons why the provisions
have not been used. These include confusion about the
requirements for an application; the question of who
will pay for the process; the Act’s specification of an ‘iwi
authority’ (rather than a marae, hapi, or trust board); and
a widespread reluctance among local authorities to trans-
fer authority to tangata whenua.”

(2) Provisions’ potential unlikely to be realised

We consider that both RmA provisions have real potential,
but thus far potential is all they have. It is difficult to see
what will make power-holders willing to release some of
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it. The RMA has been in place for nearly two decades. It is
probably time to say that the ideas underpinning sections
33 and 368 were good, but they have not been taken up and
there is no indication that they ever will be.

At present, because there are no formal consultation
requirements in the Act, hapa must formally object to
consent applications — sometimes over issues that could
have been better addressed through early notification and
consultation. The costs to hapu of giving input in consent
applications are very high — whereas applicants will be
usually pursuing only one application, hapit must consider
all applications in their rohe.

Heritage management is an area where devolving
powers to Maori is a particularly appropriate approach.
Instead of formally objecting to consent applications, hapa
could play a greater role at the planning and policy devel-
opment stages and in considering consent applications.
Devolution or joint-management arrangements would of
course involve making funds available to iwi. In the words
of Haami Te Whaiti: “There is a need for Ngati Hinewaka
to be properly resourced to play the leading role in the
management of our own heritage.”®

12D.3.9 Does the resource consent process protect

Maori heritage values?

A key role for local and regional authorities under the
RMA, and one that has enormous consequences for the
protection of Maori heritage, is considering resource con-
sent applications.

Most activities that present risks to wahi tapu - such
as subdivision, earthworks, and other kinds of property
development - require approval through the resource
consent process. Archaeological sites cannot be recovered
once disturbed, so in that sense they are a non-renewable
resource. Here, too, the need for the resource consent pro-
cess to closely monitor any proposed disturbance is abso-
lutely critical. Counsel for Rangitane drew an analogy
between the role of local authorities in considering con-
sent applications and the traditional role of the kaitiaki.”
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The archaeological complex at Waikékeno

(1) Local authorities have too little information

and expertise

However, we heard of a number of recurring problems
with this aspect of the heritage management regime. First,
claimants reported that local authorities largely lack the
knowledge, understanding, and expertise to give proper
consideration to the potential adverse affects of proposed
consents on Maori heritage values. In many cases, local
authorities find in favour of the applicants, despite submis-
sions opposing the proposed activity from Maori groups
and the Historic Places Trust (see the discussion of the Te
Awaiti aquaculture ponds below).

Yet again, this situation points to poor information about
heritage sites and to the tendency for few Maori sites to be
included in district plans. For example, when Davidson’s
evidence was prepared in 2002, the South Wairarapa
District Council based its resource consent application
decisions on a Historic Places Trust list from 1985 giving
information about local archaeological sites.” Under such
circumstances, it is difficult to see how local authorities can
make fully informed decisions about consent applications
affecting Maori heritage sites or even to know whether a
consent application is likely to affect such a site. It is not
hard to imagine how this leads to such egregious decisions
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Trying to Protect Heritage Sites

Coastal sites threatened by subdivision

Increasing pressure on coastal land for residential develop-
ment presents a considerable threat to archaeological sites,
particularly in south Wairarapa. Coastal subdivisions around
Palliser Bay — including at Lake Ferry, Whatarangi, Ngawi, and
Mangatoetoe — have probably already destroyed archaeo-
logical sites.

Two larger subdivision proposals on the east coast have
required resource consents with some heritage protection,
but they still pose a serious risk to heritage sites. At Te Unuunu
(Flat Point) a large coastal subdivision is planned in an area of
unrecorded wahi tapu. The Carterton District Council granted
the resource consent for the subdivision in 1998. One of the
conditions of the consent was that, if wahi tapu were discov-
ered, work would stop and the applicants would contact iwi
representatives and the council. This left the applicants them-
selves to decide what might constitute a wahi tapu requiring
protection.

Another subdivision proposal at Te Oroi (White Rock)
will certainly impact on archaeological sites and will require
a Historic Places Trust authority to proceed. Following con-
sultation on the proposal, an archaeological survey was com-
pleted. However, a smaller subdivision ‘slipped through’ earlier
without Ngati Hinewaka being notified, allowing a building to
be constructed close to a registered urupa.

Mairirikapua: character fragmented, wahi tapu destroyed
The Black Rock Road area, immediately south of Masterton, is
known as Mairirikapua. Located beside the Ruamahanga River,
it contains marae, Maori land, urupa, and wahi tapu of great
significance to Rangitane. Elizabeth Burge, who advocated
for Rangitane interests in resource management, described a
‘fAurry’ of successful resource consent applications for subdi-
visions in recent years, leading to the area’s special character
becoming fragmented.

According to Burge, the Masterton District Council failed
to take into account Mairirikapua’s significance when con-
sidering consent applications. She implied that, when resource

consents were granted, their conditions required the appli-
cants themselves to notify the council and iwi if wahi tapu
were discovered (similar to the conditions on the Te Unuunu
subdivision consent discussed above). Burge argued that the
council should have instead initiated a project to investigate
and record sites and to educate the public about Rangitane’s
contemporary and historical association with the area.

Many wahi tapu are scattered along waterways and water
bodies within the Wairarapa ki Tararua district, among them
places for ceremonies associated with cleansing and healing
and sites for baptism, thanksgiving, and purification. Witness
Murray Hemi told us that water is sometimes taken to other
areas for separate ceremonies. Rocks imbued with the mauri
of Hawaiiki have been placed along the Wairarapa coastline
(eg, at Te Rangiwhakaoma). According to Hemi, many places
‘remain endowed with particular attributes and values associ-
ated with sacred ceremonies relating to birth, life and death’.

Nevertheless, many such sites on inland waterways have
been destroyed by river works, subdivision, and pollution.
Hemi identified gravel extraction as a particular problem. In
the early 2000s, the Greater Wellington Regional Council (act-
ing as consent authority for its own application) gave itself
approval to extract gravel across the Wairarapa rohe for 15
years. According to Hemi, in granting the consent, the council
did not identify any wahi tapu (sacred sites), nohoanga (trad-
itional camping sites), or mahinga kai (food gathering places)
that might be affected. In fact, during the time in which the
council developed its ‘global’ gravel extraction proposal, there
was no face-to-face consultation with Wairarapa Maori and
only sporadic contact. Hemi said that the council was reluc-
tant to discuss Ngati Kahungunu'’s interests in gravel and
insisted that it was incumbent on Wairarapa Maori (rather
than the council itself) to research and list all such potentially
affected sites.

Finally, the iwi was sent a draft assessment of environmental
effects for comment, with five days to respond. Hemi said that
this was a ‘patently absurd’ timeframe for the massive task of
researching and describing all the sites in the Ruamahanga
catchment area and that Wairarapa Maori were simply unable
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to respond appropriately. In his view, the council had ‘deter-
mined that bulldozer drivers and gravel extractors could be
relied on to identify spiritual sites and sites of significance if
and when these were uncovered..

Te Awaiti Station: ‘indifference’ to heritage sites

The privately owned Te Awaiti station contains three land-
locked reserves still held by Ngati Hinewaka (Te Awaiti,
Huariki, and Pakuroro) and known archaeological and wahi
tapu sites. In 1994, an aquaculture pond (below) was exca-
vated on the station, along with other earthworks. Although
Haami Te Whaiti, Foss Leach, and the Historic Places Trust all

objected, the work was carried out before a full archaeological
survey of the affected area could be completed. When the
landowner applied for a backdated resource consent, the trust
opposed the application. However, consent was granted. The
fact that the work had already taken place, and that there was
no evidence that any unrecorded sites had been destroyed
in the process, made it difficult to oppose the consent. This
presumably prevented the trust from pursuing a prosecution
under the HPA. The case highlights the difficulty of protecting
sites that have not been recorded, registered, or included in
the district plan. Haami Te Whaiti told us that neither the
landowner nor the council had any interest in protecting the
heritage sites at Te Awaiti.
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as the granting of consent by the Wairarapa South County
Council under the Town Planning Act 1977 for an abattoir
to be built adjacent to an urupa and very near to Hurunui-
o-Rangi marae (see ch 8).”

(2) Consultation with tangata whenua variable

Tangata whenua themselves have little influence over deci-
sions to grant or decline resource consents. Section 8 of the
RMA requires consent authorities to take into account the
principles of the Treaty in exercising their powers under
the Act, but the courts have found that this does not oblige
local authorities to consult with tangata whenua over con-
sent applications.*

In fact, many local authorities in Wairarapa ki Tararua
do consult with tangata whenua about consent applica-
tions, but approaches vary considerably, even within this
district. Ideally, iwi would be involved in consent applica-
tions at an early stage, but even more fundamentally they
would be fully involved in formulating district plans and
participating in council processes. The role of iwi should
not just be reactive. If their involvement comes only
after resource consent applications are fully developed,
it is much more likely that, in order to have influence, all
they can do is take part in costly objection and hearing
processes.

Some local authorities in the district have made progress
on consultation, notably the South Wairarapa District
Council, which has established a Maori standing com-
mittee. This council has also published a small pamphlet
for applicants about consultation with tangata whenua.”
Davidson described other examples in south Wairarapa
where Ngati Hinewaka have