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MAY IT PLEASE THE TRIBUNAL

INTRODUCTION

1.

Counsel acts for the following claims:

Wai 74
Wai 762
Wai 849
Wai 868
Wai 1299
Wai 1409
Wai 1450
Wai 1480
Wai 1497
Wai 1498
Wai 1499

Wai 1500

Wai 1523

Wai 1587

Wai 1898

Wai 1974

Wai 1975

Wai 1976

Wai 1978

Wai 1992

Kawhia Fisheries Claim

Waimiha River Eel Fisheries (King Country) Claim

King Country Land Banking Claim

Awakino and Other Lands Claim

Ngati Hekeawai Land Block Claim

The Lands and Resources of Ngati Ngutu/Ngati Hua Claim
Hauturu West and Other Land Blocks Claim

Ngati Pahere Claim

Richard Williams and Ngati Ngutu Hapu Claim

Floyd Kerapa and Ngati Ngutu Hapu Claim

Vernon Grant Terore Houpapa and Ngati Ngutu Hapu
Claim

Tuarau Te Tata Henare Whanau Claim

Ngati Ingoa (McDonald) Claim

Ngati Mahuta (McQueen) Claim

Ngati Ngutu Hapu (Helen Green) Claim

Koha Hepi on behalf of Ngati Mahuta, Ngati Ngutu, Ngati
Kiriwai

Susan Clark on behalf of Ngati Tamanainu, Ngati Kiriwai,
Ngati Ngutu

Mariata King on behalf of Ngati Te Kanawa, Ngati
Urunumia

Fred Herbert on behalf of Ngati Paretekawa, Ngati Ngutu,
Ngati Te Mawe, Ngati Ruanui

Piriwhariki Tahapeehi on behalf of himself and the Ngati
Mahanga, Ngati Tamaoho and Ngati Apakura hapu




Wai 1993 Sonny Hepi on behalf of Ngati Ngutu, Ngati Te Kanawa,
Ngati Urunumia

Wai 1995 Howard Jerry on behalf of Ngati Hikairo, Ngati Tamanui,
Ngati Taiharuru, Ngati Kiriwai

Background

This memorandum is filed in response to the memorandum-directions of the
Presiding Officer of 31 July 2009 (“the directions”).

In response to our application, made at the fifth judicial conference, the
directions gave leave to file a submission on ‘hot tubbing’, waterways, the

emissions trading scheme and the focus group process.

Waterways

4. Our memorandum of counsel of 24 June 2009, sought leave tfo file

submissions on the Tribunal’s report on river boundaries, which had not been
received at the time of filing of that memorandum. Claimants had been
concerned, prior to receiving the report, at the prospect that issues arising
from the proposed Waikato-Tainui river settlement might be excluded if the

Tribunal’s report recommended a narrow jurisdiction.

The Tribunal's report on river boundaries was then circulated the following
day, and later discussed at the fifth judicial conference, held in Te Kuiti on 7
July 2009.

Given that the Tribunal's report on river boundaries made provision for

considering, in full, the claim issues relating to those waterways which form
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part of, or traverse, the inquiry district boundaries, we therefore do not

propose to file submissions at this time.

In saying this, we note that the Tribunal has indicated that there are some
jurisdictional issues relating to rivers which remain to be resolved by a full
Tribunal panel.

Emissions Trading Scheme

8.

In the Whanganui Inquiry, in a memorandum of 12 June 2009, the Crown
advised the Waitangi Tribunal that the select committee reviewing the
Emissions Trading Scheme (“ETS”) is a cross-political party committee that
has no current timeframe for when a report will be submitted to the House.
The Crown also advised the Whanganui inquiry Tribunal that Te Puni
Kokiri/Ministry of Maori Development is not preparing a report on the effect of

the Emissions Trading Scheme on iwi.

Subsequent inquiries to the clerk of the select committee indicate that
although the committee finished its hearing of evidence on 11 May 2009, the
committee has not been given a defined reporting date, and that details about
the committee's own timeframe for reporting back to Parliament are

confidential to the committee.

10.0n the basis of the Crown’s information, the Presiding Officer in the

Whanganui inquiry observed that the outcomes of the select committee
review are too uncertain and that there is little point in pursuing this topic

further while the policy is still under review.

11.Given that the select committee has not yet completed its policy review and

recommendations, and in the absence of any indication about the expected
completion date, we are unable to file submissions on this matter at this time.




12. There may be a need to file material on this issue once the review is complete

and the implications for iwi are clearer.

Hot Tubbing

13.The Presiding Officer in the Whanganui inquiry, Judge Wainwright, in her
memorandum-directions of 25 November 2008, expressed her:

. frustration with the repeated exposition of evidence about the
Native Land Court before Tribunals, successive (and consistent)
Tribunal findings about Crown breach, and the lack of Crown

engagement with these findings in subsequent inquiries.?

14.Judge Wainwright proposed the establishing of the hot-tubbing process in that

inquiry. It's desired output was stated as:

The product | want from the process is a list of broad areas of
agreement on the Native Land Court in the nineteenth century,
articulation of areas of non-agreement, and the reasons why. [ will call
this the Hot Tub Statement.®

15.Judge Wainwright stated that once the Hot Tub Statement had been

achieved, the Tribunal would then be able to decide:

a. That the process has not been helpful, and that the Crown should
proceed to present its witness in its hearing weeks, and they will be
cross-examined as usual; or

b. That the Crown does not have to present its witnesses on the
Native Land Court and its doings, because the outcome of the hot

2 WAL 903, #2.3.80, at paragraph 2a.
3 WAI 903, #2.3.80, at paragraph 3.




tub adequately elucidates the issues, and the Tribunal can report

accordingly”.*

16.Judge Wainwright stated at the outset of the process that the Hot Tub

Statement should be generic, rather than local in its focus:

“l do not expect it to focus particularly on local detail. | expect the Hot

Tub Statement to be primarily of general application.”®

17.In the event, Crown witnesses were presented and evidence was heard on
the Native Land Court. Statements from the historians contracted to the
Crown (“Crown historians”) indicated that the views expressed were their own
personal findings arising from their research, rather than representing a
‘Crown view'. This appears to be confirmed by the fact that, in some
instances, there are points of disagreement entered by one Crown historian,
but not the other.

18.Nevertheless, in our view, there is a considerable amount of material of
general application in the Hot Tub Statement and this should be placed on the
record of inquiry for Te Rohe Potae inquiry district, and we seek leave

accordingly.
Focus Group

19.At a Waitangi Tribunal consultation hui at Hamilton on 1 November 2008
Tamaki Legal raised concerns on behalf of a number of our claimant clients
that the process of preparing technical reports should ensure a Maori
perspective is obtained and included. Claimants perceive a risk that

researchers may favour ‘non Maori’ resources as the basis for undertaking

4 WAT 903, #2.3.80, at paragraph 9.
5 WAL 903, #2.3.80, at paragraph 4.




research for their scoping reports. In response to these concerns Tribunal
staff at the hui agreed in principle to a separate focused consultation process
to enable claimants to provide tangata whenua evidence to the Tribunal
researchers direct so that they could incorporate this evidence where

appropriate in their reports.

20. Following that hui, Tamaki Legal proposed the holding of focused consultation
hui whereby claimants could present tangata whenua evidence in a focused
fashion directly to the researchers on specific topics where is a need to either
fill in gaps in their research, or provide a Maori perspective on key events
(“Focus Group Initiative”). Tribunal staff agreed to trial the Focus Group
Initiative by holding 3 initial “trial” hui® on a specific topic arising from the
scoping report relating to the North Island Main Trunkline.” These trial hui
were designed to determine whether the Focus Group Initiative should be
adopted to collate evidence for all further Tribunal Commissioned reports in
this Inquiry District. We received feedback from claimants and Tribunal staff
that these hui were successful in eliciting a claimant perspective on the

matters being researched.

21.We seek confirmation from the Tribunal that the Focus Group Initiative will be
more widely adopted in this Inquiry District to collate tangata whenua

evidence where necessary to address other Tribunal commissioned reports.

Dated this 28th day of August 2009

“—fﬁ“‘“’f I
Yashveen Singh David Laird
Claimant counsel Claimant counsel
e Philip Cleaver and Jonathan Sarich scoping report “Railways and Hapu / Iwi of the Rohe Potae” (Wai

898 #A13)
w aitangi Tribunal hui held in Hamilton, Taumaruni and Te Kuiti on 31 March, 1 April and 2 April 2009.




