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TAKEN BEFORE JUDGE D J AMBLER

TIME TE REO AND ENGLISH (VERBATIM) INTERPRETATION OF TE REO INTO ENGLISH
HEARING RESUMES ON THURSDAY 12 DECEMBER
2014 AT 8.28 AM
KAUMATUA
08:28:11 Kia ora and tatou. E mihi ana ki a koutou i ténei ata, na | Good morning everyone, you who brought the sun today.
koutou pea i t6 mai a Tama-nui-te-ra ki ténei wahi o matou. | The spirit is well amongst us today. Unto the workers at the
E rere ana te wairua i waenganui i a tatou katoa tae atu ki | back, the home-people are very happy.
nga ringawera i muri ra, engari e koa ana te ngakau o te
haukainga.
KARAKIA
08:28:35 KARAKIA O Father in heaven, we praise Thee for Thy blessings, and
we call upon you once again to return to this forum.
Honour and glory to the Lord, peace on earth and goodwill to
all people.
The Lord created new hearts for each and every one of us
that we may travel and acquit ourselves in this hearing.
WAIATA (KA WAIATA KI A MARIA)
08:29:15 | WAIATA
KARAKIA
08:30:05 KARAKIA ...infused our hearts that we may carry our works and truth,
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light.

JUDGE AMBLER

08:30:48

Téna tatou. Téna tatou i ténei ra tuawha. Téna koe e te
matua me nga mihi me nga whakawhetai ki te runga rawa.
Ae tika tau, he rangi ataahua ténei. No reira kia kaha mai
koutou ki te ata whakarongo i nga korero, nga
whakawhitiwhitinga korero. Ahakoa étahi wa e maroke
haere ana nga korero, kei te pai. Me ki pénei, he nui nga
hua o roto. NO reira téna koutou, téna tatou.

Good morning everybody, this day 4. Thank you the elder for
your prayers. Yes you are correct, this is a lovely day, so we
urge you to listen keenly to the evidence, and although
sometimes there may be boring parts, but there are many
benefits within.

Téna koe Mr Alexander. | have some questions for you. |
appreciate your report and the fact that you’ve been giving
evidence for a day now.

I'd like to just deal with some general matters first and then
some specifics that may not have already been addressed.

The sense | get of the Public Works regime is that, the only
statutory criterion that really had to be met was that the land
was required for a public work?

DAVID ALEXANDER

Yes.

JUDGE AMBLER

And so, over the years, the statutes didn’t really specify in
any greater detail, any other criteria that needed to be
satisfied.

DAVID ALEXANDER

No that’s correct. It was for the originating authority whether
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it be the Crown or a local authority that decide that a public
work was appropriate and the circumstance and then to
having decided that, then they went down the Public Works
legislation track —

JUDGE AMBLER

Yes.

DAVID ALEXANDER

— to acquire the land.

JUDGE AMBLER

And that was very much process-focussed.

DAVID ALEXANDER

Very process and that was the way the Crown approached it
as well in its administration of the legislation.

JUDGE AMBLER

That remains the case under the 1981 Act in terms of that
basic criteria or is it — or has it tightened up somewhat?

DAVID ALEXANDER

It has tightened up somewhat in the sense that there is —
well when the Public Works Act was passed, there was a
requirement that the Public Works takings could only apply
to what was called essential works, so there had to be some
judgment made that it qualified as an essential work.

JUDGE AMBLER
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So that’s from 1981 onwards?

DAVID ALEXANDER

From 1981, but there has been amendments to the 1981
legislation as well, and that has — some of those
amendments have watered down the essential work
provisions, but | have to say that | haven’t researched that
and therefore, | can’t provide you with any definition about it.

JUDGE AMBLER

And as | understand it, once that decision was made by the
Crown Department with the local authority, that they needed
land for a public work, there was really substantive vetting of
whether proposed taking was justified or not.

DAVID ALEXANDER

No I've not seen anything in the documents I've examined
over the 100 year period or so to suggest that there was
much vetting at all of any.

JUDGE AMBLER

And in particular about the quantity of land required?

DAVID ALEXANDER

No that was not at issue.

JUDGE AMBLER

And no vetting as to whether alternatives taking freehold title
were appropriate.
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DAVID ALEXANDER

No. In fact, if anything, | would say there was a
predisposition to take the freehold title rather than the lesser
interests in land.

JUDGE AMBLER

And as far as Maori cultural perspectives were concerned
and how they were impacted by the taking, what | take from
your evidence is that it was really only where there were
clearly identified urupa, burial grounds, that the proposed
taking would be seriously reconsidered?

DAVID ALEXANDER

| think that the presence of urupa highlighted a Maori
interested in lands and therefore, attain some dominance in
the thing, but there were other issues as well. As | say —
mentioned in terms of takings for Scenery Preservation, the
government department that was promoting these takings
was the Lands and Survey Department, but it was the Lands
and Survey Department which was also the primary
government department responsible for land settlement and
therefore settling the land and for — and in effect, promoting
the use of the land for farming. So that it was prepared to
listen to objections from Maori land owners who wanted to
say that we wanted to — that they wanted to use this land for
farm development. They wanted to clear that particular part,
and so it was prepared to listen to changes to boundaries.
But in general terms, that is almost — | read it as an
exception rather than the rule.

JUDGE AMBLER
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Yes.

DAVID ALEXANDER

Because again, you see for instance with the Defence taking
it for the aerodrome and Raglan, even though there was a
community, a living community on the land that the Crown
was interested in, that did not stop the Crown from wanting
to continue to pursue the taking of the land.

JUDGE AMBLER

But those considerations really depended on the
discretionary judgment of the particular government officers
rather than a statutory criteria.

DAVID ALEXANDER

There were no statutory criteria (inaudible 08:37:33).

JUDGE AMBLER

Except that in terms of the objection process as
demonstrated in the Tokanui Inquiry in 1910, there was this
narrow question of whether the taking affected an interest
that could not be compensated for.

DAVID ALEXANDER

Yes.

JUDGE AMBLER

So the objection — the opportunity to object was very narrow.
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.DAVID ALEXANDER

Well the opportunity to object was wide open, but the
consideration that the Crown gave to objections was
narrowed down to particular issues set out in statute.

JUDGE AMBLER

Well when you say, “Wide open”?

DAVID ALEXANDER

Well any, you know with — what | could say is that anyone
can object but the reasons for their objection were not taken
account of, if the legislation didn’'t require them to take
account.

JUDGE AMBLER

Yes.

DAVID ALEXANDER

So that for instance, in the Tokanui case, many of the
objections were to the effect that Maori would be left
landless as a result of that much land being taken. But the
Public Works Department Official who was present at the
hearing, the inquiry, what he was saying was, well
landlessness is not an issue in deciding whether or not land
should be taken under the Public Works Act 'cos it's not
written into the Public Works Act. But landlessness is an
issue. So therefore, he said, “Therefore you don’t — you can
discount it.” It's not relevant to what the Judge doing the
inquiry was required to report to the Minister about.
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JUDGE AMBLER

Yes so in that sense, the opportunity in substance to object
was very limited.

DAVID ALEXANDER

Yes was narrow, was narrow.

JUDGE AMBLER

And where all of that leads me to is, that it seems that there
was an enormous amount of power in the hands of a handful
of government officials in exercising the powers under the
Public Works Act.

DAVID ALEXANDER

08:40

Yes, | believe so, yes.

JUDGE AMBLER

And with that | would’ve thought invites a real obligation to
exercise those powers in absolute good faith when you're
dealing in particular with Maori land?

DAVID ALEXANDER

| believe so, yes.

JUDGE AMBLER

Yes.

DAVID ALEXANDER
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However, the corollary of that is that, well, the contrary
consequence of that is that the very amount of power that
the Crown had vested in it to work within gave it a degree of
arrogance or gave the officials the degree of arrogance that
they could not see the need to consider things in good faith,
but rather could see that they could obtain their ends in
virtually every single case that they saw fit.

JUDGE AMBLER

Now I've been struggling to come up with some sort of
analysis of the types of Public Works takings, not in terms of
the statutory criteria but in terms of the essence of public
work in the takings and | see them as falling into
two categories and I'm just interested in your comments on
this and | have struggled to articulate this and you might be
able to do it better, but the first category seemed to be
where the land itself is a unique and intrinsic feature or the
general locality does. So, for example to build a road from
Waitomo to Marokopa on the coast, well, you have to do it
there, don’t you? You can’t do it somewhere else in the
country?

DAVID ALEXANDER

Yes, that’'s correct and likewise the realignments is that
generationally the roads got improved.

JUDGE AMBLER

But there is an element of judgment and discretion where
you can adjust it so you don’t run straight through an urupa
or a wahi tapu?

DAVID ALEXANDER
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Correct.

JUDGE AMBLER

And there are a number of others where whether we like or
agree with the scenic protection policy, it was the intrinsic
value of that particular piece of land that at least theoretically
dictated that it should be set aside as a public work?

DAVID ALEXANDER

Yes.

JUDGE AMBLER

And the second category, as | see it, are those works that
subject to certain criteria being met, could go anywhere in a
particular region, they weren't site specific?

DAVID ALEXANDER

Yeah, they were more footloose, yes.

JUDGE AMBLER

Yes, footloose, I'm not sure if that’'s a statutory term and it
seems to me that Tokanui Hospital and Waikeria Prison fall
into that second category?

DAVID ALEXANDER

Yes.

JUDGE AMBLER

Are there others that you can think of that were implemented
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in this district that fall into that second category?

DAVID ALEXANDER

Oh, yes, | think you could look at recreation grounds, | think
you could look at Government buildings such as
police stations and post offices and the state housing, Maori
housing aspects as well, so | think that for many uses where
the community uses of a building and there are probably
many building sites that are available, alternative sites
available.

JUDGE AMBLER

Now, one of the issues that | was interested in was the
concept of land for land compensation. It's raised
specifically in the Te Kuiti Aerodrome taking where the sole
owner says, “l want a certain block of land,” and | believe
there are others, | think at the last hearing week we heard
evidence to do with Otorohanga, the Orahere Blocks where
a particular whanau did manage to get some land in
exchange for the land that was taken, but land for land
compensation seems to be extremely rare?

DAVID ALEXANDER

Yes, | can amplify that.

JUDGE AMBLER

Yes.

DAVID ALEXANDER

Yes, land for land is rare and some of that comes back to
the practicalities or the probably what | call possibly the
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administrative difficulties in doing that as compared to just
paying out a cash amount. In Government departmental
thinking, each department is autonomous. When it comes to
who is paying the compensation it's the Public Works
department, it's the Public Works department which is
involved in the taking. However, if the land, if they’re looking
to exchange some land already owned by the Crown and
that land is the responsibility of another Government
department, then there is a whole range of entity
departmental negotiation required to get agreement for that
to happen and then there is even a financial transaction
involved as well, it's a paper transaction but it's still a
financial transaction for the land values to be recorded
against the asset registers of the different Government
department.

So, there is a layer of difficulty as compared to just paying
out the money. If the land is not even owned by the Crown,
which was the case at Te Kditi with the alternative land that
was requested, it was in private ownership, there is the
additional question of whether the Crown has to go — the
additional struggle of actually acquiring the land so that it is
then — has it — it’s in a position to exchange it.

So, those are some of the practical difficulties involved, but
there were some instances where it was possible to make
an arrangement and the Mangaokewa Gorge
Scenic Reserve is a case in point. Scenic reserves as l've
mentioned earlier, responsibility for lands and survey
department, which was the holding department of the Crown
land which had been purchased, so that in one of the
Tokanui Blocks that was acquired there had also been an
acquisition by the Crown but I'm not sure whether it was a
purchase or if it was a result of payment of survey lien, but
there was some land which the Crown owned, was a very
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small block, not very suitable for large scale settlement by
the Crown, so it was an anomaly in terms of the ability the
Crown had to use it and so it was agreed that the monetary
amount of compensation would be reduced and that land
would be returned to Maori.

So that was an instance where land was provided as part of
the compensation package. So, those are the possibilities
available and then secondly you get to Tokanui where there
was an exchange of lands in the 1930s, so that’s again
another possibility albeit after the original taking in 1910 and
the final point I'd just like to make about this when you're
talking about the land at Otorohanga where the land was
arranged. That was arranged in the 1960s as part of the
flood protection scheme. That was after the Crown was
predisposed to look to reach agreement, a consent in
advance, an agreement in advance about land being taken,
which had occurred as a result of a statutory change in
1962.

So you’re dealing with slightly different, after 1962 you’re
dealing with slightly different circumstances to the situation
before 1962 where everything was thought of in monetary
terms as a matter of course and after 1962, well, everything
was thought of as — in monetary terms in the first instance,
but because there was a requirement to negotiate and
obtain the prior consent, then there was the greater
willingness to consider alternative land.

JUDGE AMBLER

08:50

All right, thank you. Now in terms of urupa, there have been
instances raised with us where roads in particular have gone
through urupa. Earlier this week we heard evidence in
relation to Te Mawhai Road just down the road here at
Tokanui and there are other examples, and what | — there’s
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the Piopio School taking where we heard evidence from the
Tdhoro whanau, and | think they were relying on your report
in that respect. And | just wondered how we should regard
those instances where little care has been paid in relation to
the impact on urupa, other places of significance. This very
road here, we are told has gone straight through a marae
ground, splitting it in two.

So is this just about — is this just a cavalier attitude by
officials? Is it people forgetting what arrangements are, for
example, with Tokanui and those sites that were supposed
to be protected? We've used the phrase previously
“bureaucratic amnesia” in terms of promises seemingly been
forgotten after 10 or 20 years. So how do you regard these
difficulties with protecting wahi tapu urupa?

DAVID ALEXANDER

You're dealing with two different things. The first one is
whether the land should be taken in the first place, and the
second is, what happens if there’s a special — a wahi taonga
on land that has already been taken.

When it comes to land — where the land hasn’t been taken in
advance, it's largely a matter of whether the Maori
knowledge about the place has been in effect, revealed to
the Pakeha institutions.

If the Pakeha institutions are not aware of the existence of a
wahi taonga on land, then they assume that there is none.
Now whether that's the right assumption to make is of
course valid, but they still had — they were still required to go
through that process under section 18, which was to declare
that there were no buildings, cultivations, orchards, burial
places on the ground which was to be taken.
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JUDGE AMBLER

And that was, that was the surveyor who made the
declaration.

DAVID ALEXANDER

It was the — well it was the responsibility of — well yeah, that
was the surveyor when it comes to roads taken without the
payment of compensation, right. Yeah it was part of his
warrant he had to certify on the plan he produced that there
were — there was no occupa — or evidence of specific
continuing occupation on that land at that time.

When it came to under the Public Works Act, we're dealing
with section 17, which was to say there had to positive
statement made that there was no wahi taonga on the land
before the land was taken, and if there was such occupation
or wahi tapu, wahi taonga, then there had to be the consent
of the Governor as an additional step to the taking, as the
same time as the taking took place.

Now again, it was the responsibility of a Pakeha Public
Servant to say that there was no burial ground or special
wahi taonga on the land that was taken.

JUDGE AMBLER

Yes and my impression is that that’s basically the surveyor
or his chain man who show up on the land.

DAVID ALEXANDER

Yeah. It's the surveyor in respect of the roads to be taken
without payment of compensation under the 5% rule. It's
often what the district engineer, the local representative of
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the Public Works Department in respect of other land further
on or it is the local council in respect of lands to be taken by
local authority. So all of those are Pakeha, and so it
requires that the knowledge about — the Maori knowledge
about the land is known to that Pakeha individual, and that
individual of course, he can be diligent or not so diligent and
he can go to people who happen to be the right people or he
can go to people who happen to be the wrong people. And
this is especially the case with urupa, that if they’re not
marked on above the surface of the ground, then sometimes
that knowledge is not necessarily held, even in the Maori
community. It maybe a particular whanau that has the — has
and is responsible for holding and continuing to hold the
knowledge.

So again it comes back to the degree to which the
knowledge becomes known to the particular Pakeha Public
Servant.

JUDGE AMBLER

Yes, well | am — to me it is more to do with the manner in
which you approach the Maori community, will dictate
whether they appreciate the issue and will share the
knowledge they have.

DAVID ALEXANDER

Yes, yes, and human nature being what it is, it will be
variable. That’s what happens in that respect, and in looking
back over the last 100 years certainly that’s been the case.

JUDGE AMBLER

Yes and so this was very much dependent on the individual
government official and how they personally approached
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people.

DAVID ALEXANDER

Yes, so that’s before the land has been taken.

JUDGE AMBLER

Mmm.

DAVID ALEXANDER

You — ask me about after the land has been taken, referring
to Tokanui and the burial grounds there, yes very much. It’s
a matter of the memory of the administering department
keeping alive the knowledge, and | think the issue there is
that the for want of a better way of describing it, the
conditions attached to a taking such as the fencing off of an
urupa, those conditions are so few and far between that
there was no sort of process in place to ensure that that
memory was retained.

Virtually every single Public Works taking was of the whole
interest in a land, rather than retaining any residual interest
in the hands of the former owners.

JUDGE AMBLER

Yes and the impression | get is that the Crown officials were
doing their utmost to minimise any areas that was left out of
takings —

DAVID ALEXANDER

Correct yes, yes.
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JUDGE AMBLER

— to reduce the boundaries as much as is possible.

DAVID ALEXANDER

Yes to reduce, and to reduce any residual interest.

JUDGE AMBLER

Yes, all right. Now can | just take you through just a series
of small points | wanted to clarify in terms of your report. So
this is your main report, #A63.

The first thing is, in terms of the data that you input in terms
of road takings, does that include roads that the Maori Land
Court or Native Land Court lays off and later declares to be
a public road and then becomes vested in the council?

DAVID ALEXANDER

Yes it does, | database does include that and again, the way
to discover those is to look down the column of the particular
section of the legislation and so it'll be something under the
Native Land Administration Act 1809 or the 1931 or 1953.

JUDGE AMBLER

09:00

Kia ora, kia ora, and what about land that is set aside under
the different public reserves legislation? Mr Hone Henare
who is sitting at the end of the front row here, in his brief
016(b) at page 10 talks about the taking of land for the
pound at Otorohanga and was a little bit unclear from the
sources there as to whether the land was already Crown
land or not, but does your database include areas that are
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set aside under the public reserves legislation?

DAVID ALEXANDER

No, it doesn’t, no, no. So, if land has been acquired by the
Crown, untagged for want of a better way of describing it, as
ordinary Crown land and then gets reserved for a particular
public  purpose down the track under the
Reserves and Domains Act, that is not recorded in my
database.

JUDGE AMBLER

But there was the ability, wasn’t there, under that legislation
to declare reserves over Maori land, over private land
including Maori land?

DAVID ALEXANDER

Not under the reserves legislation, no, the reserves
legislation took as its starting point that the land was already
in Crown ownership, and only dealt with that.

JUDGE AMBLER

So your understanding would be that it would need to be
purchased or acquired under the Public Works?

DAVID ALEXANDER

Yes, but | don’t know about Otorohanga whether that’s tied
into the native township or not.

JUDGE AMBLER

Yes, that may be part of the answer.
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DAVID ALEXANDER

Because land set aside as reserves in native townships
automatically became owned by the Crown.

JUDGE AMBLER

Yes, all right, the other example is one that Josiah Walker
addresses which is the Te Uku Reserve which is up on the
Whangaroa Harbour, but again that would be under
apparently the Public Domains Act 1881 when that would’ve
first been regarded as Crown land.

DAVID ALEXANDER

Yes, it had to be Crown land before it could be dealt with
under the reserves legislation.

JUDGE AMBLER

Now there’s an unusual category of Public Works takings
which is referred to as better utilisation and | just want to be
clear on this, | don’t know if anyone referred you to the
evidence that Mr Pani Chamberlain present, but he
presented last week, last hearing week in this block is
Orahere 8B5B1 and that was acquired in 1960 under Public
Works legislation and he draws a link between that taking in
1960 and an earlier application to the Native Land Court by
a neighbour who raised with the Court that the land was in
fact covered in water, not being used and was vested in the
Maori trustee for better utilisation or alienation of some sort.
So, what he is suggesting in his evidence is that in 1960 that
land was taken because of the earlier problem with weeds
and | guess the first question is, do you know if you included
the Orahere 8B5B1 taking in your data?




TIME

TE REO AND ENGLISH (VERBATIM)

INTERPRETATION OF TE REO INTO ENGLISH

DAVID ALEXANDER

No, | don’t know, but this is the chance to find out, is that all
right?

JUDGE AMBLER

Yes, that’s why I've asked that it remain there.

DAVID ALEXANDER

Right-o, well, I'm being a bit brave by offering to do this of
course, not knowing what the result is going to be.

JUDGE AMBLER

The Gazette notice is dated 11 April 1960, I'm not sure
what’s the easiest way for you to —

DAVID ALEXANDER

Okay, well, | was going to go about it a different way, but all
right, I'm going to go a wild way, I'm going to go on which
land was taken. So, these are all the names of the blocks,
I'm going to put them into alphabetical order for starters and
I'm going to go down to O, now what was the name?

JUDGE AMBLER

8B.

DAVID ALEXANDER

8B.

JUDGE AMBLER
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5B1.

DAVID ALEXANDER

8B5B1, what a relief, there’s something there. Right, and if
you go back across you'll see the purpose is better
utilisation. So, again there’s two takings, both for better
utilisation and probably the next door block is also taken and
these are the areas, one and three quarter acres and
one acre and it says that they were European land at the
time so I'm not sure what | can say about that.

JUDGE AMBLER

Yes.

DAVID ALEXANDER

So this is in column K, it says they’re European land, but I'm
going to go across the page to my comments, because if
this is one taking and there’s associated takings to do with it,
I'm going to see what that says.

Associated taking, 1962, 791, so now we go back to 1962
791, is that all right?

JUDGE AMBLER

Yes.

DAVID ALEXANDER

And we’ll see what that says, so we’re dealing with 1964 59
because I'm going to go there. Put that again in 1962. 791,
was that what | said before, 791, public school? No, that’s
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not right. I've forgotten what | said before.

JUDGE AMBLER

Well, | think, | thought it was 791, | think you’re right, that’s
the public school?

DAVID ALEXANDER

Yes, so that’s the public school in Otorohanga because it's a
joining land to that so it’s tied in with the taking of the public
school. | don’t have the details of the connection beyond
that in my database.

JUDGE AMBLER

All right but what that suggests is that the land by 1961 was
already European land?

DAVID ALEXANDER

That’s what this is saying, yes.

JUDGE AMBLER

Yes, which may —

DAVID ALEXANDER

But it is saying that the associated taking for the public
school was from Maori ownership, if you look at column K.

JUDGE AMBLER

Yes, okay, all right, thank you. Now, just coming back to
your report, at page 126 there’s the interesting issue in
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relation to the Waimiha/Ongarue Road, Rangitoto-Tahua 77
and the question of fencing. This is a big issue for these
owners and there’s reference here to the fact that the Crown
firstly has no obligation to fence the road.

DAVID ALEXANDER

Yes.

JUDGE AMBLER

And that remained until when?

DAVID ALEXANDER

| have no idea.

JUDGE AMBLER

Is that an issue that’s raised elsewhere in the road takings?

DAVID ALEXANDER

No, | haven’t discovered it anywhere else.

JUDGE AMBLER

Yes, and it reads in the petition as the result of the opening
of the road for traffic and the removal of fences, the stock,
sheep on the said land has had to be sold, a greater part of
the said lands have not been used and the water is now
becoming a menace.

At paragraph, sorry, page 147 in table 5.5 there’s reference
to a block Onaueke, and | just wondered if you knew where
that block is situated?
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DAVID ALEXANDER

Sorry, can you provide that reference again, please?

JUDGE AMBLER

Page 147, table 5.5.

DAVID ALEXANDER

09:10

No, | don’t have the details in here, but if we go again to the
database and we look at 1919333 we'll find which part of the
inquiry district it’s in, so it’s in the Orahiri 15 Block.

JUDGE AMBLER

All right, so that will be up around Otorohanga somewhere?

DAVID ALEXANDER

Yes.

JUDGE AMBLER

All right that's fine. Now can | take you to #A63(c), page 3,
where you're talking about the database?

DAVID ALEXANDER

Yes.

JUDGE AMBLER

And it was unclear to me whether the database includes
takings under the scenery preservation legislation.
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DAVID ALEXANDER

Yes It does include takings under the scenery preservation
legislation but it doesn't include the reservations of land out
of the Crown’s estate, the scenery. So it is the takings but
not what the Crown has done with its own land once it has
acquired it.

JUDGE AMBLER

And what about reserves out of the native township regime,
are they included?

DAVID ALEXANDER

No they're not included.

JUDGE AMBLER

As | understand it from the response to Crown counsel’s
questions yesterday, you haven’t looked at the response of
Maori in general through Parliament to the changes in the
Public Works legislation over the years? In particular —

DAVID ALEXANDER

No.

JUDGE AMBLER

— you gave the sense that it eannded in terms of the
purposes in the early part of the 20" century.

DAVID ALEXANDER
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Yes.

JUDGE AMBLER

You haven’t looked at that?

DAVID ALEXANDER

| haven’t looked at that no, no, and on the grounds that this
is a district inquiry my purpose was to examine the impact of
the legislation locally.

JUDGE AMBLER

Now just a couple of further specific matters. It was not
clear to me whether you've looked at the taking of the land
which forms part of the north headland of Mokau River, it's
known as Te Naunau, and we've heard from witnesses in
respect of the respect of that and we heard from people at
Mokau in the Nga Korero Tuku lho hui. Do you know if that
taking is included in the database?

DAVID ALEXANDER

No, it won't be taking, it won't be in the database, and can |
just — I'm sort of getting ahead of myself because this is from
my knowledge gained from my environmental overview
report because the Mokau River mouth is part of that
particular research commission. The Te Naunau land is the
headland on the north side of the Mokau River mouth is
treated as Crown land because it was one of the very early
1850s acquisitions by the Crown. So it was land purchased
by the Crown in 1850.

JUDGE AMBLER
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All right, thank you for clarifying that. And finally, can we just
move to what is really the biggest issue that's been raised in
terms of Public Works and that's the Tokanui taking. We've
spent some time this week looking at that and the
impression | have is we have an individual Mr Hay who
promotes this idea of the grand new mental hospital
scheme. That's right?

DAVID ALEXANDER

Yes.

JUDGE AMBLER

He comes up with the request for 5000 acres?

DAVID ALEXANDER

Yes.

JUDGE AMBLER

We don't really know how he's worked that out. That's right?

DAVID ALEXANDER

That's right.

JUDGE AMBLER

His reports don't explain that in any detail apart from the fact
that it’s to service the hospital?

DAVID ALEXANDER

No the only reports we have are after the event. We don't
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have what | call a contemporary report prior to the Cabinet
decisions.

JUDGE AMBLER

But there would have been a report of some sort?

DAVID ALEXANDER

There would have been some paper put up to the Cabinet
yes.

JUDGE AMBLER

And in round terms it resulted in the taking of 2900 acres
from Maori?

DAVID ALEXANDER

Yes.

JUDGE AMBLER

Now Mr Pou asked you about the scale of taking. If we
leave aside scenery preservation takings because in theory
at least they're not about development of the land, they're
about preservation. This scale of public work would
therefore be clearly the largest in this district?

DAVID ALEXANDER

Yes.

JUDGE AMBLER

What about around the country? What sort of Public Works
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takings would have been of this magnitude or larger?

DAVID ALEXANDER

In the areas | have covered to the same degree of detalil,
which are the East Coast and the Central North Island, there
is absolutely nothing in the East Coast of a similar
magnitude. In the Central North Island there were some
takings for forest plantation but there were in the hundreds
of acres rather than thousands of acres.

JUDGE AMBLER

In what period would have been?

DAVID ALEXANDER

it was, | think, 1920 or so.

JUDGE AMBLER

So approximately this time?

DAVID ALEXANDER

Yes approximately this time. And bearing in mind that given
that the majority of Public Works takings are of much smaller
areas, in the districts | have examined | would anticipate that
elsewhere around the country many of the Public Works
takings were also a smaller area. So | would rate this
particular taking 2000 plus acre —

JUDGE AMBLER

Well almost 3000 acres?
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DAVID ALEXANDER

As very large in the national scale of things as well, as being
the largest in the district. The Mangoira taking of 4000 acres
here in the — sorry, 2000 acres here in this district as well is
exceptional as well but it's exceptional and it's probably
unique in its nature because it relied on a specific provision
in the Scenery Preservation Act which wasn't available for
any other types of taking, or takings for any other purpose.
So | believe that this Tokanui taking is right up there at the
very top if not the very top of the takings nationally.

JUDGE AMBLER

And the period that we're talking about 1910s approximately,
is that the peak period in terms of Public Works activity by
the Crown?

DAVID ALEXANDER

Yes it seems to be. Yes, this seems to be a pattern that's
common across the three districts I've examined. It's the
period up to the 1910s and the 1920s are the period where
the Public Works Act seems to be most vigorously applied.

JUDGE AMBLER

So if you look at what forms the Crown estate today in terms
of are prisons for example. | only think of prisons because
they're the only other Crown estates that | can think of that
are of significant scale, Rangipo and others. Were those
Public Works takings or were they on Crown land that the
Crown already owned, do you know?

DAVID ALEXANDER
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Well in thinking of Rangipo and that was on land the Crown
already owned. It’s interesting that as far as the reformatory
farm at Tokanui is concerned, the other alternative that was
looked at besides Tokanui as a site was an area in South
Taranaki which was already owned by the Crown, it was an
agricultural research station.

JUDGE AMBLER

That would have been confiscated most likely?

DAVID ALEXANDER

Yes, yes that's right.

JUDGE AMBLER

So the Tokanui taking is, I'm not sure if you could say
“unprecedented,” but it is quite exceptional isn't it?

DAVID ALEXANDER

It's right at the top, at the end of the range. I'm not saying
it's the top but it’s at the top end of the range.

JUDGE AMBLER

All right. And within a little over a decade the mental
hospital officials are saying we can't really manage this land
and in fact all we need is 1200 acres?

DAVID ALEXANDER

09:20

Yes, because the — how can | put it? The suite of
institutions didn’t eventuate. So there was going to be a
mental hospital and another complex, more different
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complexes dotted around the 5000 acres, but they didn’t
eventuate. So they were expecting to have more patience
there, but they didn’'t — they weren’t there to be able to run
the farm.

JUDGE AMBLER

So that to me it seems to be a profound miscalculation in
terms of what was needed.

DAVID ALEXANDER

In once sense it's a miscalculation but in the other sense, it’s
a failure to respond to the changing and identify the land
was surplus to requirements and then have an offer back
opportunity.

JUDGE AMBLER

But how should be regard Mr Hay’s 5000 acre calculation?
Is that just someone who’s overly ambitious in the
government service?

DAVID ALEXANDER

It's possible but he did manage to convince the cabinet.

JUDGE AMBLER

Well | guess the final question is that, are you are of other
examples of the scale where public work is set in place; a
certain amount of land is to be acquired and within a
relatively short period, it's realised that you only need a
quarter to a fifth of that area of land?

DAVID ALEXANDER




TIME

TE REO AND ENGLISH (VERBATIM)

INTERPRETATION OF TE REO INTO ENGLISH

Yes I'm not aware off the top of my head of anything like
that.

JUDGE AMBLER

09:22

All right, well thank you. We will follow-up in terms of your
database. Nga mihi ki koe. | realise this has taken a lot of
work and we are going to hear from you again next year.

DAVID ALEXANDER

Kia ora.

JUDGE AMBLER

Now —

CAMERON HOCKLY

Kia ora Sir. Unfortunately —

JUDGE AMBLER

Mr Hockly is anything arising?

CAMERON HOCKLY

Mr Alexander, there are just a couple of things arising. One
partial question to — this database is a wonderful thing and
myself and other counsel struggled with it in numerous ways
and it's much a question as a little bit of guidance from you.

Could you on the database demonstrate for us, there’s —
and this is a nice time to our next witness Dr Belgrave.
Could you take us to the “H” column and show us how to
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bring up something like beds of rivers?

DAVID ALEXANDER

Well again, yes | can —

CAMERON HOCKLY

Is it the “H” column?

DAVID ALEXANDER

Yes this is the appellation, so we’ll go in to “R” and see if it
comes up with riverbed. It may not 'cos it may be that
though — in this I'm relying on the name of the watercourse
first and then stream. No | don’t so —

CAMERON HOCKLY

(inaudible 09:23:35)

DAVID ALEXANDER

Riverbank Reserves, so this is land issues already reserved
which has been set aside.

CAMERON HOCKLY

| did see before it was described as “bed of river” something

DAVID ALEXANDER

Thank you very much. We’'ll go to “bed”. Yes, bed or yes.
I'll just expand that column. So yes there’s a fair number
under term “bed of”.
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JUDGE AMBLER

That will be in the context of roads crossing rivers?

DAVID ALEXANDER

Again you have to look in column “E” for the purpose.

JUDGE AMBLER

| see, yes.

DAVID ALEXANDER

And so, yes there’s a lot of roads. There’s a shingle pit
drainage.

JUDGE AMBLER

Okay thank you.

DAVID ALEXANDER

It's all conservation, so again, especially when it comes to
flood protection works. They often might involve the beds
and rivers as well as road.

CAMERON HOCKLY

Thank you Mr Alexander. Just a few matters to cover.
There’s — at the outset there was some discussion about the
Crown’s desire to set up roads to access its remote land
blocks. As the partitioning and development of the Rohe
Potae continued and in the evidence you’ve seen, have you
come across any cases where land was taken for Public
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Works to allow access to Maori lands?

DAVID ALEXANDER

I've not come across that in specifics, but there may be
instances where under the Native Land legislation, the
District Maori Land Board has allowed land through its — the
estate it was managing on behalf — supposedly on behalf of
Maori owners, has allowed roads to be laid off through that
land. And that will come up again if you look under the
Native Land legislation column, and if you know the specific
section of the Native Land legislation then you can identify
which ones represent takings for road out of the District
Maori Land Board’s managed estate.

CAMERON HOCKLY

Thank you. The issue of notice was also discussed at some
length and you outline that the process the legislation
required was notices and gazettes and the Kahiti.

During this period, it seems to me there are in other reports,
there’s evidence showing there’s an incredible number of
government agents on the ground throughout the district for
all manner of things. Does this indicate that there might've
been a capacity to approach notice in a more traditional way
or by an alternate way using the staff they had on the
ground?

DAVID ALEXANDER

Oh absolutely and there are instances in the report where
sort of like the local roads foreman, you know the foreman of
works for the roading maintenance. He’s given an
instruction because he lives locally, to serve notice to
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particular people and he does that.

CAMERON HOCKLY

Mmm.

DAVID ALEXANDER

But those — again, that is where there is a requirement to
serve notice. So — but the issue with Maori-owned land is
that that requirement, statutory requirement was not trigged
in many, perhaps 80% of cases or more of cases, because
the requirement was that notice was only to be served on
those people whose name was on title registered in a Land
Registry Office.

CAMERON HOCKLY

Thank you. Now there were some questions from my
friends for the Crown discussion the question of the
infrastructure from the early states. There was — your
answer to one question was that the purposes for
infrastructure were regional or national purposes was for a
community purpose. That was what you said. And | just
wanted to ask you to a very large extent and for a long way
into the 20™ century, Maori were the most significant part of
that community weren’t they?

DAVID ALEXANDER

Yes.

CAMERON HOCKLY

And so it was their interest also that the Crown was
supposed to be serving?
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DAVID ALEXANDER

Yes.

CAMERON HOCKLY

The issue of self-sufficiency and landlessness has come up
a number of times and it was kind of highlighted with the
Tokanui case, there where the Crown was pushing for the
importance of self-sufficiency for this big scheme.

Can you — could you just sort of tell us about the contrast
between the importance of the Crown for self-sufficiency in
this case as opposed to the importance of Maori to be self-
sufficient in the earlier stages of the 20™ century? How
much was that a factor?

DAVID ALEXANDER

It wasn’t so much a factor between communities. It was a
factor of different legislation. The Native Land Act specified
that if the district land boards could confirm an alienation of
land to private — to non-Maori, it provided those who were
selling the land retained sufficient land. So the sufficiency
test was built in to the alienation, the loss of land through
private purchasing. But there was no sufficiency test
relating to loss of land through Public Works takings.

CAMERON HOCKLY

Thank you. It just strikes me as particularly poignant that
the Crown would try and set up an organisation on 5000
acres of land for the purpose of self-sufficiency while at the
same time advising the Judge, conducting the report that
landlessness wasn’t an issue for it to take into account.
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DAVID ALEXANDER

09:30

Yes although that — the contradiction didn't seem to be
apparent to the officials at the time.

CAMERON HOCKLY

There was, regarding the taking of the — | believe it was the
Te Kuaiti Aerodrome. There was some discussion about the
compensation hearing and the extent to which the owner got
to give his objection. Now, in terms of the jurisdiction that
the Native Land Court had at that time, what jurisdiction did
it have to entertain objections to the taking?

DAVID ALEXANDER

It had no jurisdiction whatsoever. Its only jurisdiction was to
decide the amount the size of the award, the compensation
award.

CAMERON HOCKLY

So any discussion of that would’ve fallen on deaf ears?

DAVID ALEXANDER

Yes.

CAMERON HOCKLY

Staying with the objections element, when Maori did make
objections, where did they direct those?

DAVID ALEXANDER
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In the case of a local authority taking to the local authority in
the case of taking for Crown purposes to the Minister of
Public Works.

CAMERON HOCKLY

Moving to the issue of non-economic values and there was a
lot of discussion yesterday about sentiment and the way a
lot of concern or values by Maori was passed as sentiment
and sort of set to one side. Can you think of any non-
economic values to the European landowner or to the settler
landowner that were not regarded as sentiment and due
compensation?

DAVID ALEXANDER

No, it's possible that sort of access to water is another issue,
for stock water, it could be an issue but I'm not aware of any
other.

CAMERON HOCKLY

Perhaps my tapuna were just particularly unsentimental
folks. Sorry, and just to stay with that, so whose world view
was represented by that legislation?

DAVID ALEXANDER

The Crown.

CAMERON HOCKLY

Regarding the matter of compensation, did you come across
any cases where the amount put forward by Maori or the
evaluation put forward by Maori was accepted rather than
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the Crown valuation?

DAVID ALEXANDER

I'm trying to recall the details. The place I'm particularly
thinking of is the Mangapehi recreation ground which | cover
where essentially as | summarised it, the Maori witnesses
were better prepared than the Crown witnesses and
managed to obtain a larger valuation than the Crown, | can’t
recall whether the Court accepted absolutely what the Maori
witnesses were arguing for or whether their award was in
the arrangement and came closer towards the Maori.

CAMERON HOCKLY

So staying with that, did you come across evidence where
Maori put forward their valuation of the land as opposed to a
valuation expert where they put a value on the land?

DAVID ALEXANDER

No, almost invariably, the European valuers who were
arguing on the same philosophical basis as the Crown’s
valuer as to a valuation.

CAMERON HOCKLY

Did the Court ever take issue with the amount of
compensation proposed by the Crown?

DAVID ALEXANDER

Yes, there were issues again where it was contestable
valuation evidence then sometimes the Court did
acknowledge that the Government valuation that had been
offered was a lower valuation and the award was made
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higher.

CAMERON HOCKLY

Thank you, moving onto a matter of scenic reserves, |
believe you mentioned very briefly yesterday a case where a
taking for a scenic reserve went to Court, is that correct?
There was, | believe the circumstances were there was a
taking for a scenic reserve, a scenic reserve was not created
and if | have misheard you I'll rephrase that as a different
questions.

DAVID ALEXANDER

I'm just trying to cast my mind through all the different
takings as to what you mean —

JUDGE AMBLER

Perhaps rephrase your question.

CAMERON HOCKLY

Sorry.

DAVID ALEXANDER

If you can point me to a particular scenic reserve taking.

CAMERON HOCKLY

Given that the legislation which the Crown is operating with
required specific purposes and taking for specific purposes,
can you think and did you come across any cases where
Maori objected to a taking of land for a specific purpose that
didn’t eventuate?
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DAVID ALEXANDER

There was one case of the land taken for quarry which after
the taking but before compensation had been awarded, the
Maori objected because they said it was an urupa and the
council said, “Okay, yeah, we don’t want that land in that
case,” and so the land was revoked, so that's under my
revocations section.

CAMERON HOCKLY

And again, I'm treading a bit close to asking you what the
legality of things were in asking for your legal analysis, but
you’ve indicated the figure of 88% of scenic reserves taken,
didn’t come about —

DAVID ALEXANDER

Okay, this is on the Mangaoera Block, and on the
Mangaoera Block this is almost a unique provision in the
Scenery Preservation Act of 1903 which allowed the Crown
to take more than was needed for the scenic reserve and to
hold on to the balance as ordinary Crown land available for
general settlement and that was the provision that was relied
upon to take all of the block and then to identify within that
the pockets of land which are required for scenic reserve
and to declare that the rest was ordinary Crown land.

CAMERON HOCKLY

Thank you, staying with this point, just trying to pull a little bit
more out of this, do you understand — are you aware of any
power that Maori or landowners in general have to take a
case to Court if the land that they lost for a specific taking
was not utilised for that taking?
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DAVID ALEXANDER

No, I'm not aware of it, because in effect the legislation was
for want of a better word skewed towards meeting the needs
of the Crown and local authorities meeting the —

CAMERON HOCKLY

There’s a lot of evidence in other reports on this inquiry
around the cost of the Native Land Courts during the early
partitioning. Looking at the involvement of the
Native Land Court, the Maori Land Court and compensation,
how, do you have any idea how taxing it was for Maori to
participate in that forum?

DAVID ALEXANDER

No, | haven’t looked at it in those terms, but again if we have
a look at the minute books, presumably the witness fees had
to be paid, but | haven’t examined it in those terms.

CAMERON HOCKLY

Thank you. Mr Baird asked you a question about the
preference for Maori lands and you weren'’t able to indicate
that there was crucial evidence showing that when they had
two kinds to choose from, they went with Maori land, but |
wanted to ask you, in terms of the councils, the local
authorities, they were very aware of the location of Maori
land in their areas, weren’t they, they had that information
before them?

DAVID ALEXANDER

I'm sure that’s the truth.
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CAMERON HOCKLY

And there’s also in these other reports there quite a lot of
agitation from local government to the central Government
concerning the lack of utilisation of Maori land and given the
presence of that kind of attitude and the council have that
information before them, would make it very easy for them to
prioritise —

JUDGE AMBLER

You're leading. You're meant to be re-examining,
Mr Hockly. Rephrase the question.

CAMERON HOCKLY

Rephrase the question. | think the first question was the
closest one | wanted to ask. The local council, the local
authorities, they had before them information on the land in
the area indicating whether it was general or Maori land?

DAVID ALEXANDER

Yes, they would be reasonably well aware.

CAMERON HOCKLY

And they were also more constrained in their budget than
Central Government, weren’t they?

DAVID ALEXANDER

| don’t have enough information to answer that, but
probably.
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CAMERON HOCKLY
09:40 My final question Sir, Mr Alexander, comes back to a matter

which His Honour was discussing with you just before
regarding land swaps and the purchase of land and the key
example there was the Te Kauiti Aerodrome. In your
explaining the situation there whether the land was owned
by the Crown or whether it was owned by others and how it
had to happen, can you please explain the complexity or the
issues with the Crown having to purchase land to complete
a swap of that kind?

DAVID ALEXANDER

Right, taking the Te Kuiti Aerodrome as an example, the
land was required either by the Public Works department or
by the defence department or the air department, that
would’ve been the department, the land would be — which
would be responsible for land once it had been taken. The
body that was responsible for purchasing land was the lands
and survey department. So, that to be able to purchase that
land would’'ve required a financial provision for land
purchase made in the Public Works department or the air
department and then to say to the lands and survey
department, “We have the money for you to buy this land on
our behalf,” at which time it would then be purchased by
lands and survey and become Crown land and then would
become the responsibility of that particular department and
then that particular department handed over to the Maori
land bank, no, then that particular department would apply to
— no, would transfer it to the Maori landowner.

CAMERON HOCKLY

Thank you and obviously looking at the Crown as one
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organisation, that’s a lot of steps to complete.

DAVID ALEXANDER

Yes.

CAMERON HOCKLY

However, the departments failed to be willing together on
those things?

DAVID ALEXANDER

There’s a long history in New Zealand of lack of whole of
Government administration.

CAMERON HOCKLY

Thank you, thank you Mr Alexander, thank you Sir.

JUDGE AMBLER

Thank you Mr Alexander, Mr Baird raised one final question
is that do you know what happened to Mr Hay?

DAVID ALEXANDER

No, I'm afraid not. | don’t think he was confined to a mental
institution.

JUDGE AMBLER

Ka pai, well, we’'ll take a short comfort stop and that will
allow the set up for the next batch of witnesses. Mr Afeaki
you’ve got some openings?
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TAVAKE AFEAKI

Yes, Sir. My friend for the Crown had some openings then |
have some then we’ve got the Belgrave team, Sir. | was
wondering perhaps if we could have a bigger table because
there will be five of them.

JUDGE AMBLER

Well, | don’t know if there is one, but can | just suggest we
have it flat onto the wall so the rest of the house can see the
witnesses well enough and they’ll have to line up behind that
table | believe. How long do you think you'll be in terms of
opening?

TAVAKE AFEAKI

Maybe 20 minutes.

JUDGE AMBLER

All right and Mr McKay?

LIAM McKAY

Yes, Sir, I'll be presenting the Crown’s openings, probably
five minutes.

JUDGE AMBLER

All right, well we’ll take a short break and set yourselves up,
kia ora.

HEARING ADJOURNS: 9.44 AM
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HEARING RESUMES: 9.51 AM

JUDGE AMBLER

09:52:02

Téna tatou. | mua i nga korero a to tatou roia nei a Tavake
he panui ténei ki a tatou, ki a koutou. Nga mihi ki a Ta Hirini
raua ko Lady June kua hoki mai i Poneke, kua pai nga mahi
o nanahi nei, te whakanui i ta raua mokopuna. Engari he
panui anod taku ki a koutou.

Mohio ana koutou te taumaha o nga mahi nei a te ropu nei.
Timata maua ko Ta Hirini i te tau 2006, kua roa ta maua nei
noho tahi me te ropd nei me te mahi i énei mahi. NGO reira
kua tae ki te wa, kua mea mai ta maua rangatira nei a te tau
e heke mai nei, e kore e kaha ia, e taea e ia te hoki mai ki
nga nohonga ki roto i te rohe nei. Me kT pénei, ka noho tonu
ia hei mema o ténei ropa, engari kore taea te hoki mai ki nga
huihuinga pénei.

NO reira he whakaatu ténei ki a koutou nga rangatira o te
rohe nei, koira nga whakaritenga & td6 matou nei rangatira
kaumatua, ahorangi. Ka pai téna. Engari i a matou e huihui
ana, matou te ropl nei e hui ana ki Poneke ka hui tahi
matou ko Ta Hirini na te mea he whanui ona pukenga,
mohiotanga, matauranga mé te ao Maori, hiahia ana matou
ki te korero tahi, matou ko Ta Hirini i @ matou huinga ki
Poneke. NO reira he whakaatu ténei ki a koutou, ténei, me ki
pénei, ténei te wiki whakamutunga mona i roto i te rohe nei.
NO reira ma te wa, kei a koutou téna, engari ma te wa kaore
e kore ka whakapuaki koutou i 6 koutou whakaaro. NO reira
he panui ténei ki a koutou, téna koutou. Ma te wa ka mihi
atu ki a Ta Hirini.

NO reira, haere tonu ana nga mahi i ténei ra. Ka tuku atu ki a

Before we turn to our lawyer Tavake’s introduction, we have a
notice to everyone. So we acknowledge Ta Hirini and
Lady June who have returned from Wellington. They had a
successful trip yesterday to their grandchild’s graduation, but |
have a notice to you all.

You know how these works are a burdensome job, myself
and Ta Hirini commenced this work in 2006 so we have been
together on this panel for a considerable deal of time but the
time has come, our elder has advised us that in the new year
he will be not be able to attend to hearings in Te Rohe Pdotae.
He will remain a member of this Tribunal, however, he will not
return to the hearings proper.

So, this is a notice to the people of Te Rohe Potae. These
are the deliberations of Professor Mead, but when the
Tribunal meet in Wellington, Sir Hirini will be in attendance,
because his knowledge, the depth and breadth of his
knowledge in Maoridom is long and wide. So, this is just to
advise you and keep you up to date with this update, so this
will be his last week or hearings here in Te Rohe Potae and
no doubt you will express yourselves of the views, so that is
all for now.

So, we carry on our work and we hand over now to Mr Afeaki
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Mr Afeaki, Mr McKay ranei.

and Mr McKay.

LIAM McKAY

May it please, the Tribunal, these opening submissions are
delivered on behalf of the Crown and address the —

JUDGE AMBLER

Can | just suggest that you move the lectern around so you
don’'t have your back to the audience. Mr Belgrave can
move. Thank you.

LIAM McKAY

These opening submissions address the environmental
evidence presented during hearing week 9. The document
number is #3.4.55 and the submissions begin at
paragraph 12.

The Crown recognises the importance of environmental
issues to Te Rohe Potae Maori. Further, it acknowledges
that Te Rohe Potae Maori have a special relationship with
the environment and its resources and acknowledges the
importance that the environment and its resources play in
Maori culture and the Maori world view. In terms of the
Crown’s general approach to environmental issues in this
inquiry, the Crown notes that environmental issues have
been the subject of extensive investigation in reporting by
the Tribunal in previous inquiries including the Wai 262
inquiry into New Zealand law and policy affecting Maori
culture and identify.

In that regard, the Crown does not intend to re-litigate in this
inquiry matters that have been covered in detail in other
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inquiries. Rather, the Crown will seek to test the general
conclusions made in the evidence and particularly where it
considers there is insufficient evidence to support those
conclusions or where regard has not been had to the wider
context within which the Crown develops and implements its
environmental policies.

In terms of assessing the Crown’s conduct in respect of
environmental issues, the Crown submits that the following
factors are particularly relevant.  Firstly, whether the
evidence presented is sufficient to allow reliable
generalisations to be drawn from specific case study
examples.  Secondly, the wide range of factors that
contribute to the health of the environment in its resources
and the Crown’s ability to influence or control all of those
factors. Thirdly, the range of often competing interests in
the environment and its resources and the consequential
balancing exercise the Crown must undertake in
implementing environmental policy. Fourthly, the Crown’s
broader policy objectives regarding the environment and its
resources, including the creation of economic benefits and
the establishment of a prosperous nation and finally the
historical context in which environmental policy has been
implemented including the availability of scientific knowledge
and technology concerning environmental management in
conservation.

The Crown notes that a key theme of the environmental
evidence in this inquiry is an alleged difference in the values
placed on the environment and environmental management
between the Crown and the non-Maori community on one
hand and Maori on the other. The Crown submits that such
claims must be assessed with caution and care should be
taken not to overstate and romanticise the way in which
Maori cared for the environment historically or understate
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the Maori effects that Maori development had on the
environment.

Similarly, care should be taken not to characterise non-
Maori communities as you do in the environment only in
terms of its commercial potential. It is also important not to
attribute to early Maori and European settlers the
understandings we have today about the impact of human
activity on the environment or more recent values
environmental sustainability and conservation.

Like all people, Maori also sought to exploit the environment
and its resources for the development and that exploitation
had negative impacts on the environment.

As noted by the Wai 262 Tribunal by the time Captain Cook
arrived in 1769 there had already been extensive change to
the environment. The pre-European environmental impact
was typical of colonisation everywhere involving a powerful
instinct to expand as rapidly as possible using the richest
resources with (inaudible 10:00:46) energetic efficiency.

Similarly, in this inquiry, the Tribunal Statement of Issues
notes that early Maori settlement caused significant damage
to the environment.

Indeed Judith Davidson describes the arrival in New
Zealand as catastrophic while Athol Anderson notes that the
arrival of people, rates and dogs in the 19™ century or
slightly earlier, initiated a great assault on the New Zealand
forna.

The Crown notes that over time, knowledge of the
environment and the range of factors that influenced its
health and the ability to manage it sustainably has increased
considerably. As a result, both Maori and non-Maori have
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adopted practices aimed at conserving and sustaining the
environment and its resources.

In terms of the exercise of powers and functions by other
bodies, over time the Crown has authorised other bodies,
most notably local authorities to exercise powers and
functions in relation to the management, use and protection
of the environment and its resources.

The Crown accepts that it is responsible for the overarching
framework within which those bodies operate, and for
ensuring that the framework is consistent with the Treaty
and its principles. However, it does not accept that it has
responsibility for the acts or omissions of bodies exercising
powers, and functions authorised under statute.

Local authorities are not part of the Crown but separate
bodies corporate pursuant to section 12 of the Local
Government Act 2002.

The Crown does not exercise control over local authorities
and is not responsible for their particular decisions.

Parliament has created local authorities as representative
bodies and vested them with their own powers.

The Crown notes that within the contemporary legislative
framework, there is substantial for the views and concerns of
Maori to be considered, decision-making processes
regarding the environment, including under the RMA, the
Local Government Act 2002 and the Conservation Act 1987.

In authorising other bodies to exercise functions and
responsibilities today, the Crown seeks to do so consistently
with Treaty principles. For example section 4 of the Local
Government Act 2002 states explicit and a number of
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principles have been incorporated into the Act to recognize
and respect the Crown’s responsibility to take appropriate
account of the principles of the Treaty of Waitangi.

Unless the Tribunal has any questions, those are the
Crown’s opening submissions.

JUDGE AMBLER

Thank you, kia ora.

TAVAKE AFEAKI

10:04:04 | Tena koe e te Tiati. Ki a koe, Ta Hirini, me koe hoki Whaea | Greetings Judge Ambler, to you Sir Hirini and to you and
Hune, téna korua me ta korua kaha i nga tau kua pahure | Lady June for your energy and determination and
ake. Ka mihi atu, ka mihi atu. E te tiati ... anei te whakataki. | perseverance in the years past. Judge —

Judge, document number is #3.4.56.
10:04:29 . anei te whakataki. Tokotoru nga kete matauranga o te | My introduction. There are three baskets of knowledge that

wananga i tikina mai e Tane-nui-a-rangi i a lo-matua mo te
ira tangata. Ko te kete tuauri, ko te kete tuatea, ko te kete
aronui.

Ahakoa he motuhake nga kete matauranga e toru nei, na te
kete aronui i mau ai nga mohiotanga o te aroha, te marino,
nga mabhi toi, nga mahi ahua hei [...] i te ao, nga kararehe,
nga rakau me nga ahuatanga katoa o te taiao, na te kete
aronui ra i mau i ai te ira tangata i nga ata tirohanga ki te
taiao.

| timata ahau i te kérero nei mo nga kete matauranga i te
mea na nga korero a nga rangatira kaitiaki nei o te Rohe
Potae e timata ake i nga tikanga tuku iho i nga matauranga
hohonu o ngad matua tipuna i tuku iho mai ki 6 ratou uri hei
kawe ai ratou i 0 ratou ake tikanga, i 0 ratou kaitiakitanga.

Tane-nui-a-rangi fetched from lo Matua Kore for the — Te
Kete Tuauri, Te Kete Tuate, and Te Kete Aronui.

Although these are distinctly separate kits of knowledge, Te
Kete Aronui holds the love, peace, the arts, so that our people
may benefit the environment and everything of the world, that
is in Te Kete Aronui, holds fast to the things of the
environment which benefit man.

| commence with this opening with these three kits because
of the speeches from the leaders of Te Rohe Potae have held
fast to the knowledge of the elders unto this day, so that they
may carry their responsibilities as guardians.
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Ko te kaitiakitanga nei he herenga mabhi, he takoha moé nga
uri o te Rohe Potae, he kawenga te kaitiakitanga. Ehara ko
te tikanga a tangata noa iho, ko 0 ratou takohanga mahi.
Koianei he ahua taumaha mo nga kaitiaki o te taiao péna i
nga rangatira nei o te Rohe Potae.

Ko nga kawenga kaitiaki nei ehara tonu kia marama ki te
Karauna. Ahakoa nui ake i te rautau a ratou e noho kei
konei i waenganui i nga tangata whenua nei. NO reira mo
téna he ahua koare nga ture a te Paremata e pa ana ki te
taiao i te mea ki au nei na te Karauna e whakahonore te
wahanga o te Tiriti o Waitangi kia tautoko ai te tino
rangatiratanga o nga hapa Maori mo 0 ratou taonga katoa.
Ki nga korero maha & nga kaikorero tangata whenua me
nga kairangahau korero, he taonga 6 ratou taiao, he taonga
0 ratou kaitiakitanga. Ka huri ...

This guardianship is a job with tasks that binds the
descendants of Te Rohe Potae. It is a responsibility. It is not
just for the customs of men, but rather a holistic view. So it is
a difficult thing for the guardians of the environment as it is for
the guardians of Te Rohe Potae.

And these responsibilities of guardianship are still unsure to
the Crown, so the Crown, and it’s legislation are ignorant of
these factors, because in my view, it was — the Crown should
honour the Treaty of Waitangi to support and endorse the
hapt and all their treasures, to the evidence and the evidence
of the researches, the environment and the guardianship is a
true treasure.

Your Honour, well take you through paragraph 4 because
you already know what your issues are.

To the case for the claimants, paragraph 5.

“The claimants say that the taiao is a taonga and their
tikanga and kaitiakitanga of their taiao are taonga. Both
deserve active protection.

The claimants say that the Crown’s plethora of laws, policies
and practices historically and in modern times as designed
and implemented, have failed to comply with the threshold of
honour of the guarantee under Te Tiriti.

The Crown for their side, have acknowledged that Te Rohe
Potae have a special relationship with the environment, and
they have acknowledged the importance of that.
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However, paragraph 8. The claimant’'s case is that the
Crown’s Kawanatanga in respect of te taiao is limited by the
guarantee of tino rangatiratanga to Rohe Potae people and
that this was not carried out.

The Crown demonstrated that it neither understood and
neither cared for nor protected te taonga taiao. There was
no partnership, instead, the evidence will show, has shown,
and will continue to be shown, that the Crown ran rough-
shod over tino rangatiratanga of these people and actively
usurped their role and their duty (I'm putting it to you as a
duty) of Kkaitiakitanga. Now this was done without
consultation. It was done without due care or regard for the
numerous interests, food-gathering, temporal and spiritual
interests of te tangata whenua.

The evidence of te tangata whenua that you heard over the
preceding many weeks has many examples of problems,
pollution encountered and in the problems with interacting
with regional, local and central government.

In my submission Your Honour, its characterised by
historical ignorance, a disconnect between the Crown
endorsed cultural views, which we’ve just heard about from
my learned friend, legislation laws, policy practises on the
one side of the Crown, and on the other side against what
I'm calling Sir, the Maori Matrix, that’s matauranga,
whakapapa, tikanga, wairua, rangatiratanga and
kaitiakitanga.

Tangata whenua speak of the high-handedness by the
Crown and those acting with Crown delegated authority and
how often they’re frustrated by a lack of understanding, a
lack of meaningful consultation and a lack of active
protection. They say that their environmental taonga and
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their kaitiakitanga are due.

Sir we have the Belgrave Team here. There are other
technical environmental issue evidence which | won’t be
going through today Sir, but if | can take you over the page
to the evidence of the Belgrave Team and they’ve provided
outstanding evidence to be presented and tested by .cross-
examination today and tomorrow.

10:10

And on behalf of Te Rohe Potae rangatira and my learned
friends | thank the Belgrave team.

The evidence will demonstrate with case studies that the
tangata whenua were just that; they were the people of the
land, they were the people of the waters. They used every
element of it as possible, thousands of types of flora and
fauna from the land to the sea, to make food and goods,
comfort and sustenance. Evidence of sophisticated science,
tikanga: refined sustainable environmental practices and this
woven with high-level spiritual context — and all of this
existed prior to European contact.

The evidence will describe the impact of post Treaty Crown
laws and policies, and inroads made when land title and
Pakeha settlement came into Te Rohe Potae and tikanga
started to be undermined. Changes to that tikanga were
incremental and they changed the nature of Maori
relationships with their environment. Commercial focus and
settlement increased as did environmental destruction and
pollution. Crown agencies and delegated authorities took
over much of the control of Maori relationships with land,
wetlands, waters, harbours, it was all changed very
significantly and very little regard was given to tikanga
Maori. Maori had almost no official input into water
management regimes until very recently.
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Can | take you Sir to paragraph 16.

The Belgrave team are here today. It's Professor Michael
Belgrave, Dr David Belgrave, Dr Grant Young, Dr April
Bennett and Dr Jonathan Proctor, and they will present to
you but I'm very pleased that they are here.

Can | take you Sir to paragraph 18 under the next heading?

The Tribunal’'s Statement of Issues refers to the Wai 262
claim, “Ko Aotearoa Ténei”. Learned Crown counsel also
refers to the significance of it and it’s a big report, over 1000
pages.

That inquiry spanned over 20 years and the multiple Crown
breaches concerning environmental and land related issues.
It is worth noting here what some of these key issues
directly relate to Te Rohe Potae’s issues before you Sir.

The role and function of kaitiaki within a modern day context
in relation to environmental stewardship — | can call it
guardianship, trusteeship — but it's the exercise of tikanga
over taonga, and the maintenance of cultural and spiritual
practices of te tangata whenua.

Next is the importance of ensuring that tangata whenua
have access to indigenous flora and fauna so that they can
maintain and keep alive their matauranga in relation to their
taonga.

Another aspect reported on is the failure for those
implementing the Resource Management Act.

Another is the special relationship that Maori have with
‘taonga species’ like harakeke, like tuna for example) and
then ‘taonga works’ or mahi taonga, the way that those were
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used, the weavings and the different commodities used.

And then there was another recommendation about the
special role of the Department of Conservation in
establishing and actually making managing relationships
with tangata whenua.

I'm going to take you to paragraph 21 Sir, and there's a
quote there which is apposite.

| think one of the recommendations from that Tribunal is the
way that legislation is interpreted and it’s “..partnership, as
the guiding principle of all Treaty principles, must be seen in
every aspect of DOC’s work and should be sought by the
department at every opportunity. These partnerships can
and should support the health of the environment and the
tino rangatiratanga of iwi and hapi in the expression of their
matauranga and their kaitiaki relationships.”

I'll take you to paragraph 23 Sir

I'm very interested that the Crown submits that it cannot be
responsible for local authorities not carrying out their duties,
and this argument was just raised in Wai 262 as well but that
was rejected specifically by the Tribunal at page 269.

In my submission, Your Honour, this role and the
‘whakapapa’ of local government, if | can call it that, the
whakapapa of local government back up to the Crown which
has effectively ‘de facto’ created it's own ‘hapi’ (local
government) to exercise it's delegated ‘kawanatanga’ at
local’ or ‘hapl’ size communities. It was ably covered by
my friend Mr Pou in his openings at the last hearing.

But the point by your claimants here today is that in respect
of the local government powers and their influence on
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implementing Crown policies any entity, agency or creature
created by Parliament under law in my submission is a
tamaiti of the Crown. It's beholden to its creator and it's
accountable to it. With all due respect it is a fiction to say
otherwise. The Crown created local authorities to manage
tax and run Crown’s interests in localities and if those local
bodies fall over, such as has happened up in Kaipara, then
the Crown just appoints a commissioner, takes over all the
interests, disappoints the elected officials and takes over.

Sir, counsel contend that the Crown’s ‘Pontius Pilate’ model
of ‘hand-washing’ while its local government vassals use all
manner of laws to crucify, usurp, tax, license, appropriate or
steal, sell or ‘manage’ taonga Maori just does not ‘wash’ with
Rohe Potae.

Can | take you Sir to paragraph 31?

Learned counsel for the Crown infers that there is a danger
of “romanticising” the way in which Maori historically
managed the environment and cites some academics. On
the negative impacts that early Polynesian settlers, our
tipuna had on Aotearoa.

Other than the fact that Maori were and still are romantic,
two points can be made in response to this submission.
Firstly, while the early settlers from Polynesia did modify the
environment; this was unlike any they had ever seen. Janet
Davidson has said, Rarotonga is roughly the size of
Wellington Harbour. So the nature, the climate, the size and
the scale was just phenomenal, but within a few generations
that settler culture was replaced by Maori culture. This
culture was highly adapted to living in their new
environment, highly and evolved to be based on a holistic
system of mutual respect for all living things where humans
were seen as part of the natural world bound together by the
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common ties of whakapapa. A koia na te tikanga.

As noted by that same Tribunal, by the time of Captain
Cook’s arrival: “The Hawaikian culture had long since
evolved into Maori culture....with the formation of new and
more stable kin relationships between people and plants,
fish, birds. Landforms, waterways and other parts of the
environment.”

It is this culture and this relationship which Maori had with
their environment as at the time of the Treaty and that's
what we're concerned with here today Sir, not those who
came many hundreds of years earlier.

The second point in response to my friend for the Crown is
that the damage done to by early Polynesian settlers as
opposed to those mostly from Britain. The worldview which
raised, and I'm dealing with that, by early Pakeha settlers
was essentially to exploit resources and the environment for
profit and in my submission place an emphasis on individual
rights over collective or communal rights. In this sense, the
Tribunal at Wai 262 says, “..the enormous land use
changes that followed European settlement were a blow not
just to the fragile environment, but also to classical Maori
culture (te tikanga Maori) .”

The rapidity of environmental change greatly accelerated
after 1840. As Les Molloy the scientist notes: “In the half
century from 1860-1910, New Zealand underwent possibly
the most rapid landscape transformation of any nation; over
6.5 million hectares of lowland forest (nearly 25 percent of
the whole country) were cleared — as much as was
destroyed by fires during 1000 years of Polynesian
settlement.”

Suffice it to say that one is not comparing apples with apples
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as my friend from the Crown has attempted to do,
comparing Maori impacts on the environment with those of
Pakeha — but rather the Crown appears to be comparing
apples with kimara.

Your Honour, the Crown has recently embarked on a course
of proposals to change the RMA.

Sir, | don't want to take you through all of those but I'd like to
take you to paragraph 42 over on page 15.

For the first time in a long time the government is proposing
to make significant amendments to the heart of the RMA,
the purpose and principles sections. So they are set out in
those paragraphs and I'll take you Sir please to paragraph
49. There's an article also and a summary of the Crown’s
proposals. I've put a footnote there for a website access to
it Sir. But really I'm mentioning these RMA changes
proposals not much to seek findings on them, but rather to
show that the RMA is being changed, it's evolving, and in
this process it can be seen that there are no assurances for
Maori and for Te Rohe Potae Maori. There are no
assurances that future amendments will be positive to them.

TAVAKE AFEAKI (CONTINUED)

10:20

Counsel is aware that there are other proposals around
which suggest that there be better provision for hapi and iwi
involvement, but none can come close to the Tribunal’s
recent Te Kahui Maunga: The National Park District Inquiry
Report of last month and it recommendation and we support
these Sir.

Number one, is the Crown provided ongoing funding for an
iwi management plan covering all of the waters of the central
North Island mountains.  Number two, that the central
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North Island iwi managed those waters on a joint
management basis. One of the tasks of this partnership
would be the preparation of a water management plan as a
further aspect of that when the application for water related
consents are considered, the hearing committee should be
appointed jointly by iwi and regional councils. Strongly
support that. Thirdly, that the Crown prepare a national
policy on Maori participation in resource management
including identifying in which ways iwi and regional
authorities could enter into further joint arrangements to
manage resources.

These are magnificent recommendations, in my submission,
Sir, and | believe this dovetails in nicely with the related
issue of local government and the Crown’s reluctance to
admit that they have relationship both with local government
and the tangata whenua.

It's contended that the Crown relationships should be
reconciled in a tika, meaningful and Treaty compliant
manner.

Sir, | will take you past the Hauraki report. | remember your
counsel there for Ngati Pu. ['ll take you past the Motunui
water claim report, but just safe to say that was
Wai number 6 and it was reported on in 1983, which was
three decades ago. The lovely part of that section from the
end of that quote there from that report is, “It would be
particularly wrong if the administration of Maori fishing
grounds was entrusted only to those whose judgments are
founded upon cultural values that are entirely irrelevant to
Maori people.”

So, at para 56, | continue that in the context of those now
three decade old Waitangi Tribunal findings, the Crown must
engage in meaningful engagement with hapd and iwi to
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better design and cater for Maori interests, whether on the
whenua, in the awa, whanga or in the moana.

Your Honour, the Emperor's new clothes must be
addressed, not consigned to political oblivion. This issue of
Te Taiao will not go away for Maori of the Crown.
Your Honour and members of the Tribunal, it's my
submission that if these matters are not engaged with and
dealt with and fairly in this generation, the increasing and
cumulative effects of environmental destruction will become
devastating. The cycles of rampant exploitation will worsen
for all our tamariki and mokopuna.

In my argument, one key to unravelling this tangled mess is
for the Crown to honour its duties under Te Tiriti 0 Waitangi,
honour its duties to the kaitiaki, tangata whenua, restore and
create real relationship so that the tikanga tuku iho, which
was ignored and trampled, can be rediscovered, rebuilt and
developed into a modern symbiosis that we can all own and
be proud of.

The Crown may argue that there is only so much it can
control concerning the environment. Your claimants before
you say that it should have done better, it should’ve
engaged, it should’'ve listened early on, rather than allowing
excessive exploitation without regard to
Tino Rangatiratanga. | beseech you, the Tribunal, to take
seriously this issue and to make findings and
recommendations to the Crown so it in turn can take
seriously this issue. Remove the prejudice.

| close with a guiding extract from the Flora and Fauna
report. “The environment therefore cannot be viewed in
isolation. There is an old saying, ‘Kei raro | nga Tarutaru ko
nga tuhinga o nga tipuna (beneath the herbs and plants are
the writings of the ancestors)’ Matauranga Maori is present
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in the environment, in the names imprinted on it, in the
ancestors and the events those names invoke, the mauri in
the land, the water, the other resources and the whakapapa
of species are the building blocks of an entire world view
and the of Maori identity itself. The protection of the
environment, the exercise of Kkaitiakitanga and the
preservation of matauranga in relation to the environment
are all inseparable from the protection of Maori culture
itself.”

Sir, I'm grateful to my learned tuakana Roia Tuakana,
Mr Bennion and Mr Solomon for their contributions to this
opening and most of all | am grateful to the dignified
rangatira of Te Rohe Potae for your courage and adversity,
your hospitality and your kindness. Kia kaha mai tatou.
Koia nei aku ki whakatiwhera, Your Honour.

WAIATA (EHARAITE MEA)

10:25:13

WAIATA

TAVAKE AFEAKI

10:26

No reira, kia ora mai tatou katoa. Your Honour, in case you
have any questions Sir, | —

JUDGE AMBLER

Kia ora, thank you Mr Afeaki, just really in relation to
paragraphs 42 to 49 which —

TAVAKE AFEAKI

Yes, Sir, the RMA?

JUDGE AMBLER
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Yes, which relate to the proposed amendments RMA which
I'm assuming are in the form of a Bill and | don’t think we
can investigate that, can we?

TAVAKE AFEAKI

No, Sir, it was really and that's why | dont want
recommendations on it, but it's really just to say it's an
evolutionary process and once again Maori are faced with
not really knowing where they might be going, but it’s still in
draft Sir, it's in a consultation phase.

JUDGE AMBLER

Thank you.

TAVAKE AFEAKI

Kia ora, Your Honour, and without any further —

JUDGE AMBLER

Yes, perhaps do you want to just explain how close to — take
us to the evidence in the next day or so?

TAVAKE AFEAKI

Yes, Sir, firstly Il ask Professor Belgrave to introduce his
team, sorry, Sir, and there are presentation summaries
which the professor will take us through and then as a panel
it was proposed Sir, that the panel of who can attend who
are here today will be able to answer the respective
questions as they are asked by yourselves and counsel, is
that okay, Sir?
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JUDGE AMBLER

Yes, when you say presentation summaries, this is what'’s
already filed?

TAVAKE AFEAKI

That’s correct, Sir.

JUDGE AMBLER

So this is 64(a) and 76(b)?

TAVAKE AFEAKI

That’s correct, Sir. | understand also that the document
bank is present. It's pretty huge. There are also bundles of
documents that have been filed by my friends for the Crown
and for other claimant counsel, so they will be hopefully
easier for us to navigate, Sir.

JUDGE AMBLER

Thank you.

TAVAKE AFEAKI

Kia ora, YourHonour, and | will have you over to
Professor Belgrave.

PROFESSOR MICHAEL BELGRAVE

Kia ora tatou, | will just start by introducing the people here.
David and April they’d both be delighted to be called doctors
but they’re not quite there yet, so David Belgrave, April and
Jonathan Proctor. Now, unfortunately some of the
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scientists, in fact all of the other scientists except Jonathan
have been able to attend. In most cases we probably think
that some of their evidence would probably be dealt with
entirely with just any written questions to answer. However,
because Dr Michael Joy’s evidence on fisheries might be of
major significance, he’s had to attend the Ruataniwha
proceedings today, so he is available to come back to this
hearing should he be required.

JUDGE AMBLER

Come back tomorrow?

PROFESSOR MICHAEL BELGRAVE

10:30

No, sorry, come back at some time when it suits. | will by
reading — Grant is going to read the summary of the scope —
sorry, if | could just make a point before that. In many cases
in the Tribunal’s process, the Scoping Report is really just an
outline for what research is going to occur at a later date. In
this case the Scoping Report and the final report need to be
read together because the Scoping Report does cover
material which is not covered in the final report and we do
actually completely review some material in that Scoping
Report.

JUDGE AMBLER

Kia ora Professor Belgrave, is that right?

PROFESSOR MICHAEL BELGRAVE

Yes.

JUDGE AMBLER
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Before you begin | just wonder if you can in very summary
form explain the team you have overall, what their areas of
expertise is without reading through what's in the report itself
but most importantly just explain who is responsible for the
different sections of the two reports.

PROFESSOR MICHAEL BELGRAVE

I'll go through the expertise. In some cases parts of the
reports have been done collaboratively and so there's bits
from different people depending on the expertise required.
In terms of the expertise that we have here, both Grant,
myself and David have concentrated on the more general
narrative historical material. April and Jonathan, April in
particular has worked more substantially on planning-related
material and her PhD is on Maori and planning. Jonathan
has worked on some of the scientific material. Jonathan and
April were substantially involved in the hui that were held as
part of the case studies, so their contribution to what was
said and how that was interpreted and used was crucial.
Dr Chris Anderson worked on the soil-related material so he
talked about soils but he also had a contribution to some of
the later material as well. Alex James worked on water in
the Scoping Report issues. James Milner worked on
forestry-related issues and the Scoping Report as well.

JUDGE AMBLER

Thank you, that's helpful.

DR GRANT YOUNG

So I'll read the scoping summary which is document
#A64(a).
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This report was prepared as a Scoping Report and to
undertake a preliminary overview of environmental issues
relating to the Rohe Potae Inquiry District. The report is a
multidisciplinary report which provides in the first part a
largely historical overview of the change of the physical
environment since the beginning of colonisation and
especially since the 1880s. The district has undertaken a
very substantial transformation due to the introduction of
pastoral agriculture, and in particular the introduction of dairy
and sheep farming. Large areas of the district’s indigenous
forests have been felled or burnt and replaced with exotic
forests. This transformation has had a very significant
impact on the biodiversity of the district, with a significant
impact on fauna which were a key part of the pre European
Maori economy and which remain highly valued by tangata
whenua.

The report examines the frameworks which have been used
to manage environmental resources from when control was
held exclusively by tangata whenua, to the growing
encroachment of the Crown on resource management. In a
regime of environmental management governed by Maori
lore, environmental and resource management were
fundamental to the legal systems. However, resource
management in a 19th century capitalist economy was
subject to almost no legal regulation. Only since about the
1970s, has there been a sustained attempt to reintroduce
the priorities of sustainability to New Zealand law and policy.

This historical review relies on contemporary sources and
illustrates the rising importance of environmental issues by
the 1970s. From this time on the research has acquired a
substantial amount of historical environmental impact
reports and other documents created by agencies such as
Environment Waikato, which were increasingly charged with
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aspects of environmental management, and in particular the
management of water quality. This initial section is primarily
historical, and the scientific evidence has not been
reassessed according to today’s understandings.

The report attempts to provide a balance between national
regimes of management and legislation and the specific
evidence that has been collected by government or is
available from contemporary scientific reports on the district
itself. In many areas, the existing material from the district is
scattered and thin, and some of this is reflected in this
Scoping Report. This lack of local detail on Maori
approaches to environmental management and Maori
grievances with the Crown’s environmental, resource
management and wahi tapu regimes in the written record is
particularly significant.

Unlike standard Scoping Reports, this report attempts to
provide advice on further research as is usually the case,
but on issues where it was possible to complete research on
particular topics, this was done. As a result a number of
aspects in this report were dealt with here and were not the
subject of further research in the main report which followed.
These topics were:

e The impact of dairying on inland waterways

e Soil contamination as a result of agricultural and
industrial development

e The general impact of the destruction of indigenous
forest

e Coal mining
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Flax mills

Limestone mining

Sand mining and shingle extraction
The Bennydale Meatworks
Geothermal resources, and

Gas pipeline construction

The Claims

Several broad environmental concerns are evident from the
claims. These can be generally described as covering the
following areas:

Degradation of the environment:

Degradation of the physical and spiritual qualities of
water, groundwater, lakes and waterways

Introduction of heavy metals, dioxins, and other
poisons

Degradation of the foreshore, seabed, and marine
environment

Gravel extraction
Drainage of wetlands
Loss of traditional resources:

Destruction and loss of access to kai, medicine and
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other resource collection sites
e Loss of tuna (eels), birds, and insects
¢ [ntroduction of exotic species
e Loss of indigenous forestry

e Impact of commercial fishing and loss of customary
fisheries

e Loss of marine life

e Taking of minerals through mining and other
extraction

e Loss of wahi tapu:

e Loss of land with wahi tapu

e Failure of planning regimes to protect wahi tapu

e Desecration of urupa

e Loss of Maori control over resource management:
e Loss of tino rangatiratanga over resources

e Riparian rights and Crown taking of navigable
riverbeds

e Crown breach of the Rohe Potae pact

e Imposition of planning/environmental legislation which
negatively affected Maori
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e Failure of resource management systems to protect
Maori resources and interests

e Failure of the Crown to consult Maori on
environmental issues

History of Environmental Law and Planning

Dramatic environmental change was made possible by
changes to the legal regimes for the management of natural
resources. New Zealand has long had legal systems to
regulate  environmental management and allocate
resources. In pre-contact times, Maori customary law
regulated water supplies, resource collection and managed
waste. As Maori customary law was replaced by English
common law, the onus shifted away from preserving water
and other resources to individualising and protecting
collection rights. English common law was slowly replaced
by statutes that attempted to solve issues of resource
management and environmental protection. The aim was to
protect environments for economic, public health and scenic
purposes. While these aims continue today, the legal
frameworks for environmental management have become
more nuanced and demanding. This occurred in response
to a change from seeing the environment as a source of
scenery and an input of production, to seeing the
environment as a complex system that needs to be
maintained regardless of its economic capacity. The
Resource Management Act 1991 tries to strike a balance
between the needs of economic development, while
mitigating its effect on the environment, and recognises the
need to make decisions that ‘take into account’ the
principles of the Treaty of Waitangi. But ‘taking into account’
the principles of the Treaty of Waitangi must be balanced
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against other environmental considerations

Perceptions of the Environment and their effect on
Policy

Over the course of New Zealand settlement there have been
significant changes in the way in which the environment has
been perceived. The environment experienced significant
transformation by the arrival of Maori. Soon increasing
scarcity of resources forced Maori to adapt their recourse
management practices.

10:40

Conservation was institutionalised through cultural practices
such as tapu and rahui which were actively engaged in
preserving what was recognised as a limited resource base.
Rapid change would occur again with the arrival of
Europeans. Early writing in New Zealand noted the rapid
changes being made to the environment for the purposes of
sheep farming. Those changes have made New Zealand
unrecognisable from the country at the time of European
contact.

The indigenous system of ecological balancing was
confronted and severely contested by the opposing ideology
brought by settlers from Europe that would heavily
outnumber Maori and dominate the physical and cultural
landscape of the land by the end of the 19" century. With
the industrial revolution and associated technological
advances, Europeans increasingly saw nature as something
that could be more readily manipulated and made
subservient to human needs. Nature’s bounty was also by
then a financial commodity whose value could be measured
for purposes of trade and monetary exchange in Britain’s
increasingly far-flung global empire.

The turn of the 20th century saw the emergence of Crown
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policy to conserve scenery and soil as well as the
introduction of national parks. Export controls were
introduced in the 1920s to prevent further depletion of native
forests and, supported by the state, the industry switch
slowly to exotic timbers. Only with the introduction and
subsequent implementation of the Resource Management
Act has this utilitarian relationship with the environment been
challenged with the focus transferring to on-going resource
sustainability.

Transformation of Te Rohe Potae

Swamplands, at the time of initial human habitation,
comprised several ecologically linked resource zones. The
most popular places for Maori settlement were small lakes
or fortified hilltops with riverbank sites probably used for
temporary eel netting sites or seasonally occupied
cultivations. Foods collected from or near river sites included
shellfish, whitebait, freshwater crayfish, mullet, flounder and
wild vegetables. Practices of agriculture, forestry, industry,
drainage, roading, hydro-electric dam construction and
foreign fish introductions have impoverished or destroyed
previous Maori fresh water fisheries. Extensive swamp
drainage schemes were employed from the 19" century to
convert wetlands into fertile pastures. Legislation was
passed including the River Boards Act 1884, Land Drainage
Act 1893 and the Swamp Drainage Act 1915 to enable the
transfer of land into Crown ownership for large-scale
drainage operations. Serious erosion occurred with the over
draining of wetland soils. Other soil related difficulties such
as bush sickness due to mineral deficiencies related to the
absence of cobalt, were later rectified by the application of
soil dressings. Aerial topdressing of superphosphate and
other fertilisers were used in large quantities to enhance soil
fertility. Deterioration of local water quality with
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contamination of rivers and streams with residual chemicals
of fertiliser treatments entering watercourses. Noxious
weeds, particularly ragwort were introduced and went on to
proliferate. Maori economies were drastically transformed
and were undermined through conflict over land use values.
The holistic utilisation of wetland ecosystems by Maori was
marginalised by Western classification of land and water
resources as separate categories and by wetlands being
designated as wastelands needing to be transformed into
productive dry pasture. Legislation was enacted to forcefully
implement this transformative process.

The growth and expansion of the dairy industry in the
southern Waikato was directly linked to technological
advances such as refrigeration and the mechanisation of the
factor system of cheese and butter making. The
North Island’s first dairy factory opened in Te Awamutu in
1882. The Waikato Co-operative Company and
New Zealand Dairy Association amalgamated in 1919 to
become the New Zealand Co-Operative Dairy Company,
then the country’s largest dairy co-operative. In the 1930s
there was discussion over improving the disposal of dairy
effluent into waterways but this was driven by economic
interests rather than environmental concerns. By the 1950s
dairy factories throughout southern Waikato and Northern
Rohe Potae were being identified as notable polluters of
local watercourses.

The Mangapiko Stream near Te Awamutu raised particular
concerns with two dairy factories and the town sewage
supply discharging effluent into the stream at highly
unsustainable levels. In the 1960s local acclimatisation
societies drew attention to damage caused to freshwater
stocks by increasing dairy effluent discharges. Changes
were made to methods for disposing of animal wastes and
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effluent. This was away from direct disposal into waterways
and towards spray irrigation onto pastures, although issues
concerning groundwater infiltration and surface runoff
remained. The loss of contaminants through leaching and
runoff is more than twice as high from dairying as from any
other form of farming. From the late 1980s specific
programmes were devised and implemented by local
government authorities to significantly reduce effluent
discharges into waterways. Co-operation was sought
between central Government, local government and major
industry participants to enact agreed goals and objectives
which culminated in the Dairying and Clean Stream Accord.
Consultation with local Maori has been apparently absent in
discussions  between central Government, regional
authorities and local councils together with industry
participants, that is dairy companies and individual farms.
Not until after the passage of the Resource Management Act
1991 did consideration of Maori cultural values appear to be
specifically stated in law. Environment Waikato’s
Transitional Regional Plan Review of 1993 for instance
specifies quote, “Irrigation of effluents onto land, where
appropriate, meetings the goal as well as meeting cultural
and spiritual objections concerning effluent disposal to
water.”

Fisheries and Eels

The decline in the tuna fishery is of particular importance to
the claimants of Te Rohe Potae. The historical importance
of freshwater fisheries to Maori cannot be exaggerated.
Tuna are among the largest indigenous food sources in
New Zealand fresh waterways. Claimants have noticed a
considerable decline in the quality and quantity of tuna
stocks, as well as a destruction of eel stocks and a limitation
of access to the remaining resource.
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Recent studies indicate that the decline in the number of
glass eels returning to New Zealand is similar to declines felt
elsewhere in the world. The decline comes from a range of
factors including the loss of wetland habitat through
drainage and development,, changes in ocean currents,
exploitation of adult stocks and downstream migration
disruption and mortality due to hydroelectric dams.

For much of the 19" and 20" centuries acclimatisation
societies attempted to control species they classed as
vermin. Species favoured or missed by European settlers
were introduced to New Zealand tin order to recreate their
home environments. Animals were desirable based on their
value as for production, game, for their appearance or to
control undesirable species. Indigenous animals were
admired if they fit within those categories or were otherwise
charismatic to Europeans. Any animal that appeared to
pose a threat to the animals the societies had introduced
was considered vermin and attempts were made to limit its
numbers. Large numbers of eels were destroyed until the
late 1970s when acclimatisation societies had generally
accepted that eel destruction was not in their interest and
had abandoned the practice.

A successful commercial fishery began in the 1960s. The
industry experienced strong growth between 1965 and 1980
followed by a period of consolidation until the end of the
century and has experienced rationalisation since then.
Initially there were few constraints on management as there
were no catch limits or caps on the number of licenses
issued. Part-time commercial fishers were excluded from
the fishery in 1982 and a moratorium on new licences was
imposed in 1988. By the early 1990s there were 23
processing factories operating in New Zealand. By the end
of the 1990s the commercial fishers were being encouraged




TIME

TE REO AND ENGLISH (VERBATIM)

INTERPRETATION OF TE REO INTO ENGLISH

to co-manage the industry with Maori. While controls have
become increasingly strict the decline in the fishery
continues despite limited scientific knowledge of the causes
of this decline.

Degradation of soil in Te Rohe Potae

Soil contamination in Te Rohe Potae may come from historic
pesticide treatment of pasture soil, historic sheet dip sites,
industrial activities, for example timber treatment facilities
and mineral exploitation and exploration and intensive
agriculture. The current level of reporting on contamination
in the district is very poor and thus for this report the likely
contamination has been presented.

10:50

Poor environmental reporting for Te Rohe Potae is typical of
reporting throughout New Zealand.

Pesticides have been applied to the land of Te Rohe Pdétae,
to control grass grub and other insect pests in the soil, and
to manage weedy species. As the pesticides historically
used have long half lives in soil, residual concentrations of
the pesticide and any associated breakdown products may
still be present. For example, DDT continues to influence
land use change proposals due to set maximum levels for
DDT that are permitted in dairy farm soil.

The issue of stockpiled pesticides and agricultural chemicals
is an issue for further consideration. Environment Waikato
data shows that significant amounts of agrichemicals still
exist on farms throughout the District.

Sheep dip sites represent a serious environmental risk in the
study area. The soil associated with these sites will likely
contain several metal and organic contaminants at levels
that are above safe values for contaminants in soil. Some of




TIME

TE REO AND ENGLISH (VERBATIM)

INTERPRETATION OF TE REO INTO ENGLISH

this contaminant loading may be leaching into waterways.

Consideration of relevant data has shown that while
contamination is likely to be present in the Te Rohe Pdtae,
timber treatment contamination is unlikely to represent a
significant risk for human and animal health in the area
given the fixed land use at the contaminated sites and the
small scale of operations. Furthermore, the history of
forestry in Te Rohe Potae is dominated by the milling of
native timbers that did not require toxic chemicals for
preservation. Despite the low perceived risk, it is
recommended that sites in the District be investigated to
confirm the level of contamination, and remediation or
management strategies be reviewed, and designed and
implemented where lacking.

There are a number of other hazardous (HAIL) activities that
have been or are conducted in the area. Given the low level
of industrialisation in the district, environmental risk from
these activities is judged to be limited to isolated point
source hot spots.

Soil contamination and degradation due to intensive
agriculture, and to the intensification of agriculture, are of
concern in Te Rohe Potae. Soil contamination and
degradation is inevitable under conditions of land use
change and agriculture. The challenge is to manage the
observed contamination and degradation.

Ongoing contamination of soil with cadmium and fluoride
due to the presence of these elements in superphosphate
fertiliser is an issue that must be considered. Copper and
zinc levels are increasing in soils under variable land use
due to the use of these metals as a fungicide or remedy for
facial eczema. There is potential for the leaching of copper,
chromium and arsenic from treated fenceposts in the farm
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environment. In each of these cases the annual loading of
contaminant is small, but the effects in soil are cumulative.

Eventually critical levels will be reached and exceeded if
current practices are continued indefinitely.

Intensification of dairying is having a detrimental effect on
the biological, chemical and physical properties of soil and
the environment. Soil compaction and excess fertility due to
high stocking rates of cows on dairy farms are regarded as
key sustainability issues. The destruction of remnant
pockets of indigenous vegetation leads to a decline in
biodiversity.

These variables can lead to a decrease in soil quality and
promote leaching of nutrients into waterways. Sound
management practices have been developed and are
promoted by various stakeholders such as Environment
Waikato, FertResearch and Federated Farmers.

The challenge is to promote these practices, and to ensure
compliance by all farmers.

Nutrient management can be used to turn effluent into a
resource that promotes better pasture growth throughout the
year.

Compliance in Te Rohe Potae has not been considered in
this Report. Only figures for the Waikato region have been
used. But if guidelines are followed, compliance will
promote soil quality preservation for both production and
environmental protection. Dairy farm effluent can be safely
and beneficially disposed of through land irrigation if effluent
is irrigated at appropriate times (in time of soil water deficit).
In practice the simple action of increased holding capacity to
store effluent over the winter months can mitigate much (if
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not all) of the environment risk associated with nitrogen and
phosphorous leaching.

Ongoing soil monitoring and comparison of collected data to
the 500 soils database will allow for the monitoring of soll
quality trends with time as they are affected by the
intensification of dairying. Appropriate systems and
expertise exist to manage soil contamination and
degradation where it becomes appropriate. Environment
Waikato monitors some 150 sampling spots for soil quality
on a five-year cycle. Additional sampling sites in Te Rohe
Potae would allow for better monitoring of changes of soil
quality with respect to land use and time. However,
additional sampling would need to be supported by a new
source of funding. This is recommended as an area for
future and ongoing research and environmental
management.

The Ministry for the Environment defines the current focus
for environmental management in New Zealand as:

e Protection of riparian stream margins
e Exclusion of stock from waterways

e Nutrient budgeting and nitrification inhibitors (which
are not discussed in this Report) to

e minimise the nutrient enrichment of waterways

e Protection of the land-based primary sector from
international pests and disease

Areas for future focus are:

e Management of the impact of intensified land use on
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soils and waterways

e The identification and management of land
contaminated by historic agricultural and industrial
activities

e Management of bio-security risks

e Systems to meet the growing demand for sustainable
agricultural, horticultural and forestry products

Current focus areas appear to be well covered in Te Rohe
Potae. Concern must shift to future focus areas.

The Resource Management Act (1991) will have a
significant role in directing how New Zealand sets and meets
sustainability targets according to these focus areas. One
danger with the Act is public backlash against unpopular
decisions. Recently an Environment Court decision was
reached that requires all Taupo farmers to seek a permit to
farm. In response, federated farmers released a press
release which included the following statement:

‘This decision means all farmers in the Taupo area will need
planning permission just to farm. This turns on its head the
fundamental human right to grow food.’

Use of the Act in the context of soil contamination and land
degradation must be balanced between the fundamental
properties that it seeks to define, namely to promote social
and economic well-being and environmental sustainability.
Agriculture and industrial activity will always place stress on
soil. The challenge is to manage this stress and the
resulting soil degradation.

Wahi Tapu and Portable Taonga




TIME

TE REO AND ENGLISH (VERBATIM)

INTERPRETATION OF TE REO INTO ENGLISH

Andreas Reischek

The protection of wahi tapu, sacred sites, taonga and urupa
in the Rohe Potae is an issue that has been dominated by
the early experience of local Maori with Pakeha in the
1880s, at a time when negotiations were underway for the
opening up of the Rohe Potae. The concerns about these
issues today remain influenced by the activities of Reischek,
an Austrian taxidermist and collector who enabled his way
into the confidence of the Kingitanga local rangatira in the
early 1880s. Reischek betrayed that trust by a spectacular
and cynical exercise in grave robbery, which appears to
have always been his primary objective in the entering the
region.

Reischek was able to amass a huge collection of local birds,
often endangered as well as a wide variety of taonga which
were “gifted to him” at the time of his visit. The massive
collection was taken back to his Austrian homeland and
much of it became part of the collection of the Museum Fr
Volkekunde in Vienna. The controversy over the return of
the remains of two bodies taken by Reischek continued
through the twentieth century.

This debate over Reischek’s activities provide a good
indicator of changing values and procedures for dealing with
taonga and for both morally and legally recognising Maori
rights to protect human remains. This was especially so for
portable taonga which can be removed from their location
and transferred to museums or to the private market often
for a profit.

Legislative Management of Historic Places, portable
taonga and Wahi Tapu
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The Maori Antiquities Act 1901 was the first attempt by
government to control the export of taonga. However, the
Act was not aimed in any way to protect the Maori
ownership of valued possessions, but to prevent their export
on the one hand and to ensure that the Dominion Museum’s
collection could be developed from indigenous material.

11:00

The 1904 amendment expanded the Act but there was no
intention to provide blanket export prohibition for every Maori
artefact. The politicians were primarily concerned to ensure
that large items in particular whare, were not sold and
exported and thereafter not available for the Dominion
Museum. By the 1920st the legislation was being used to
prevent the export of every sort of Maori artefact including
small portable artefacts.

Protecting taonga for museums meant ensuring objects of
rare artistic quality or simple rarity were retained while those
objects which were seen to be numerous or not
representative of a high degree of skill were less protected,
irrespective of the significance that may have been given
them by the people who made them and their descendants.
The Historical Articles Act 1962 broadened the scope of the
legislation to include non-Maori material. Under this Act
New Zealand assumed ownership of any artefacts whose
owners were unknown.

The deficiencies of the Act were highlighted in the 1970s
when it failed to see the return of carved panels hidden
during the Musket Wars, then dug up and smuggled to the
UK. The result of this case meant that items smuggled from
New Zealand or elsewhere could only be protected if there
were agreements between the states involved. There are
two international treaties dealing with these issues which
provide countries with some assurance that domestic law of
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other signatories can be used to ensure the return of illegally
exported items. Yet it was not until 2006 that New Zealand
belatedly ratified two UN conventions on culturally significant

property.

JUDGE AMBLER

Kia ora, we'll take the morning break and return at 11.20.

HEARING ADJOURNS: 11.02 AM

HEARING RESUMES: 11.21 AM

JUDGE AMBLER

11:21

Kia ora tatou. Just before we begin. Mr Bennion, | raised
the issue of Lake Ngaroto a day or two ago and | don't have
the benefit of my direction setting that northern extension
boundary but from what | seem to have been able to find it
does relate to all non-raupatu issues doesn't it?

THOMAS BENNION

Yes Sir, | actually have a map, | had a map for you. | think |
can put it up, but it's simply the Ngaroto sits within the old
Pirongia Parish clearly within that and that parish is clearly
part of the extension —

JUDGE AMBLER

That's fine. | had lost sight of that.

THOMAS BENNION

Thank you Sir.
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SIANATU SHARON LOTOASO

Excuse me Your Honour, if | could please put in an
appearance.

JUDGE AMBLER

Yes.

SIANATU LOTOASO

Counsel's name is Lotoaso and I'm here on behalf of
Tamaki Legal .

JUDGE AMBLER

Can | have your name again sorry?

SIANATU LOTOASO

Counsel’s name is Lotoaso, L-O-T-O-A-S-O.

JUDGE AMBLER

Kia ora.

SIANATU LOTOASO

Thank you.

JUDGE AMBLER

And you're with Tamaki Legal?

SIANATU LOTOASO
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Correct.

JUDGE AMBLER

Kia ora koe. All right. Dr Young, | think you were at
paragraph 38.

DR GRANT YOUNG

Yes, continuing from paragraph 38.
Historic Places Legislation

The Historic Places Act 1954 provided for some degree of
protection of historical places as did the Reserves and
Domains Act 1953 and the Town and Country Planning Act
1953.

The 1954 Act aimed to identify and keep a permanent
record of a wide range of places, including those associated
with Maori and the country’s early history. There were few
powers or resources to achieve this. A 12 member board
was created for the trust, which included the provision one
member be Maori. By the 1970s this regime was considered
out of date. The Historic Places Act 1980 allowed for a
greater degree of consultation between Maori tribal
authorities and archaeologists, at the discretion of the trust.
It also gave the trust the power to classify buildings in
historic areas and create a register of archeologically sites.

The Historic Places Trust legislation was significantly
revamped in 1993, partly because of on-going criticisms of
the ability of the trust to protect heritage generally and Maori
heritage specifically. Statutory reform was also required to
bring the legislation into conformity with the Resource
Management Act 1991. By 1989 there was considerable
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criticism again of the legislation, reflecting the greater
emphasis being placed on things Maori and the Treaty of
Waitangi in the late 1980s. The Historic Places Legislation
Review Working Group reported in 1989 and became known
as the Coad Report. The report recommended that the
trust’s activities be made to give effect to the principles of
the Treaty of Waitangi. The report also acknowledged the
importance of the 1980 legislation’s recognition of traditional
sites. The Historic Places Act 1993, was substantially
influenced by the report.

The Resource Management Act 1991 also provided for
greater environmental recognition of tikanga Maori, culture
and traditions. It identified the principle of kaitiakitanga and
proposed to take into account the principles of the Treaty of
Waitangi. While the legislation did give much greater
recognition of Maori interests in the environment than had
been the case in any previous legislation, these interests
were not given the degree of supremacy which had applied
in section 9 of the State Owned Enterprises Act. The
Environment Court and those acting under the legislation
were required to take into account a variety of Maori
interests, but to do so in a way that balanced these interests
with environmental, historical and other considerations.

One important consideration of both pieces of legislation
was the lack of specific definition of wahi tapu. A statutory
definition, or even one developed through precedent in the
courts, would pose a major risk of imposing a national
standard on local communities, with their own historical and
cultural associations with wahi tapu.

Despite the attempts in the RMA and the Historic Places Act
1993 to take greater notice of the needs of Maori in
environmental management and in the protection of wabhi
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tapu and taonga, the criticisms of both regimes continued
through the 1990s. It can be argued that the Historic Places
Act was less protective than the Resource Management Act
as the HPA incorporates the Treaty of Waitangi. The 1993
Act allows for the registration of wahi tapu but this creates a
tension as registration involves a degree of public
declaration which may not be in the interest of iwi and hapa.
This tension has been experienced by Rohe Poétae
claimants in legal disputes with local government.

In 1996 the Parliamentary Commissioner for the
Environment made a number of recommendations about
improving the relationship between Maori heritage and
statute. She argued that there needed to be a much
stronger national strategy, which was well supported, to "link
all aspects of the management of Maori heritage, and its
implementation needs". Existing mechanisms were not
being used as effectively or completely as possible. Her
recommendations were sufficient to require a very
substantial overhaul of the Historic Places Act after
considerable national consultation with Maori. As a direct
response a review of heritage management was undertaken.

The review identified a series of options, based largely on
the recommendations of the Parliamentary Commissioner.
All of the discussion around Maori involvement with heritage
stressed the need, under article 2 of the Treaty, for Maori to
manage their own heritage and have control over wahi tapu.
Over a decade after this review was undertaken there is little
evidence of statutory change. Minor amendments have been
made to the Historic Places Act, but none have addressed
the substance of the concerns which had emerged in the
mid-1990s.

Because of the lack of specificity in many of the filed claims
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involving environmental and wahi tapu clams, the paucity of
central government resources on Maori experience of
environmental changes and the impact of Crown policies on
the environment and wahi tapu, and the ability for a variety
of reasons to consult with claimants themselves, the
Scoping Report recommended a case study approach to the
more substantive report. Case studies would ensure that
Maori perspectives were foremost in extending our
understanding of such claims within Te Rohe Pdotae.

JUDGE AMBLER

Now, Mr Afeaki, is the proposal that the second summary
then be read?

TAVAKE AFEAKI

Yes Your Honour, and then we just go to the questioning
then.

JUDGE AMBLER

Questions globally on the two reports?

TAVAKE AFEAKI

Yes.

JUDGE AMBLER

The Crown’s happy with that?

TAVAKE AFEAKI

Kia ora Sir, kia ora Professor.
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PROFESSOR MICHAEL BELGRAVE
11:30 This is document #A76(b).

The Scoping Report not only acknowledged that there were
major gaps in the particulars of claims for this inquiry district,
but that the readily available Crown and local body evidence
that was reviewed also had major gaps in our understanding
of the Crown’s relationship with claimant iwi over the district
as a whole. Most importantly, for the vast majority of actions
undertaken by the Crown within the Rohe Potae Inquiry
District, there had been little or no evidence of consultation
with Maori or participation by Maori in those decisions.

Maori voices were largely absent from the public written
record. The absence of Maori voices from the Scoping
Report, other than a few sporadic complaints, was a major
limitation on the depth of the report. Not only did the report
provide little indication of the extent or nature of interaction
which did take place between the Crown and Maori on
environmental and other related issues, it gave few claimant
perspectives of these issues. Maori understandings of
environmental planning and resource management were
unexplored. The report also provided little evidence for the
tribunal on Maori concerns on a wide range of issues.
These included the operation and impact of the Resource
Management Act 1991 and antecedent legislation, the role
of the Department of Conservation and the New Zealand
Historic Places Trust in the protection of wahi tapu and on
Maori responses to changing land use, resource loss and
degradation and pollution.

In order to provide the tribunal with evidence that filled these
gaps, the authors of the Scoping Report recommended that
the major research project that followed be based on
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claimant defined and led case studies. This proposition was
raised with claimants at hui where the draft of the Scoping
Report was being discussed at Whaingaroa, Hamilton and
Te Kiiiti at the end of 2009. The hui participants agreed with
this  suggestion and they formulated the final
recommendations of the Scoping Report.

Case studies provide the opportunity to examine specific
examples in some depth in realistic timeframes. They are a
comprise between an overview and an full analysis of almost
everything. An overview would in the end be a ‘once over
lightly’ and while it might be able to provide information
about general trends, it would fail to give the level of detalil
required for more significant analysis and findings. At the
other extreme, a comprehensive study of how environmental
change, resource management, wahi tapu and historic
places and water issues have affected all of the claimants
would require very extensive research, be extremely long
and expensive, and also would not fit within the time frames
for the Waitangi Tribunal's case book.

It needs to be noted that in most cases, the case studies
reflect the experience of one claimant group and
demonstrate a strong relationship between that group and
particular resources and locations. Other claimants from
within the district, and in two notable case studies, outside
the district, also have customary interests to the same
resources that are being discussed. We have made no
attempt to explore the impact of the Crown’s actions on all of
those groups whose customary interests may have been
affected.

While case studies do not allow comprehensive
generalisations to be made about the Crown’s responsibility
or about how the Crown acted in particular circumstances
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across the entire district, they do nonetheless demonstrate
common patterns and common experiences. In this
particular research a number of issues emerged which
illustrate common patterns across the district and where this
occurred we have drawn attention to them. These common
patterns have also tended to reinforce the more generalised
findings expressed in the Scoping Report on loss of
resources, Crown policy for environmental management and
wahi tapu.

The methods used to undertake this research included a
series of site visits and key informant interviews. These
provided claimants with the opportunity to explore their own
perspectives on the environmental and planning issues that
concerned them. The discussions that occurred on these
site visits were transcribed and much of the korero has been
used to inform these case studies. Research was then
undertaken in archives. Archival material was collected
where appropriate and in some cases where scientific
issues emerged research was undertaken by one of the
scientists involved in the project.

Initial hui were held at Hamilton and Te Kditi to identify key
environmental case studies for further research. To
establish a prioritised list of case studies, to provide the
research team with preliminary information on these case
studies and establish a means for the researchers to liaise
with relevant claimants for the individual case studies.

Further hui and site visits were undertaken with claimants
towards the end of 2010 at Kahotea Marae on Ngaroto, at
Kawhia and down the Mokau River. Two trips were made to
Okapu Marae at Aotea, including a full day site visit. In 2011,
further site visits were undertaken to Kawhia, Oioroa,
Otorohanga, Marokopa and the Ongarue River. In addition
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to the collection of oral information on these site visits, key
informant interviews took place at Hamilton, Kawhia,
Otorohanga and Taumarunui.

Ngaroto

Ngaroto is now a lake used primarily as a recreational
reserve, popular for sailing, fishing and rowing, but was and
remains a particularly important and sacred place for a
number of iwi within the Rohe Potae as well as for a number
of groups with interests north of the boundary of the inquiry
district. The lake was part of a much more extensive
wetland when it was taken as part of the Crown’s
confiscation of land in the Waikato following the invasion of
the area in 1863 and 1864. The lake was raised as a
potential case study by Ngati Maniapoto, Ngati Hikairo and
Ngati Apakura claimants and a well-attended hui was hosted
by Ngati Apakura at Kahotea Marae on 7 December 2010 to
discuss the lake, followed by a site visit. Ngati Hikairo were
not present but a number of other perspectives were
discussed. It is important to recognise that the interests
included in this case study are not comprehensive and no
attempt was made to include those connected to Ngaroto
from outside the inquiry district.

The lake was the scene of a major battle in the late 18th or
early 19th century where Waikato and Ngati Maniapoto
repelled a much larger coalition of invaders. As part of the
preparations for battle the pou tiki Uenuku was placed in the
lake. Later in the 19th century the lake was subject to
modification by Maori for defensive purposes, including pa in
the centre of the lake. Physical remnants of fortifications
and cultivation still exist on the site although much has been
destroyed by farming.

Ngaroto demonstrates the complexity of the relationship
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between Maori and wahi tapu. In this case study, Ngaroto is
a specific place which links into the histories of a number of
different iwi, each with their own historical relationship with
the lake, and each including the lake in a broader cultural
landscape. Ngaroto demonstrates that in issues of planning,
consultation and in recognising iwi generally, no one
relationship with may suffice. Recognising wahi tapu and
Maori cultural landscapes involves acknowledging the
complexity of these relationships and developing processes
which ensure that these different perspectives are included.

Aotea Harbour

This section outlines the destruction of an ancestral
landscape, including a pa site, around the Aotea Harbour.
Within the case study, the key issue that emerges is the
flawed consultation process that unfolded mainly between
tangata whenua and a resource consent applicant. The
failure of this consultation process led to the site being
almost completely destroyed. Today, only a remnant of it
remains.

In December 2010 claimants from Ngati Te Wehi showed
the researchers a number of site around Aotea Harbour to
demonstrate their cultural landscape and the elements of
that landscape which has been lost. The ancestral
landscapes of Ngati Te Wehi are imbued with the history of
the people. These places included various kinds of wahi
tapu or urupa, important waka landing sites, pa sites,
mahinga kai, springs, sites where tupuna had been born or
lived, and areas of spiritual significance. Very few of the
sites we saw were unmodified. They spoke of the difficulties
they have with the current protections on such sites
including the Historic Places Act, the Resource Management
Act and the Otorohanga District Plan.
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One site that highlights these difficulties is the Maukutea
subdivision on the south headland of the Aotea Harbour.
Starting in 1998 and lasting a decade, the consent process
to subdivide the area was one marred by improper
consultation. Building a relationship where proper
consultation could be achieved proved a significant
challenge for the claimants and the developers as well as
the Historic Places Trust and local government. What
followed was a decade long dispute which saw the
destruction of much of the culturally important features of the
site.

Te Maika

Te Maika is a peninsula on the southern head of
Kawhia Harbour. It features baches and other dwellings in
clusters over open landscape. The land also features a
quarry area and a swamp area. The area has no power
supply, water supply or sewerage infrastructure and also no
rubbish disposal. Postal and phone services and a school
once existed. The area is accessible only by boat or a day
long walk. The establishment of Te Maika as a Native
Township has already been covered in Heather Basset and
Richard Kay’'s The Impacts of the Native Township Acts in
Te Rohe Potae and parts are summarised in this report.

11:40

The information from their report is expanded with new
archive material and claimant perspectives. These will show
that the Maori owners of Te Maika have faced difficulties in
controlling the outcomes that occurred on their land as a
result of the Crown’s proclamation of a development plan
that was unrealistic. The case study was requested by Edith
Dockery.

The council recognises problems with  building
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developments, vegetation removal, land disturbance, roads,
effluent disposal and foreshore baches potentially
threatening the coastal environment. They also identify the
obstruction of public access by buildings on the foreshore,
the potential threat to wetlands from farming and household
effluent, dangers to archaeological sites and the potential
threat of costal erosion processes to the existing buildings.
Despite these acknowledgements the trustees of
Te Maika Trust feel prevented from the successful
management of the environment and the wahi tapu of the
area.

Te Maika Trust oversees Te Maika on behalf of the Maori
King. The issues raised by the trust inside include the ways
rates were charged on Te Maika, the effect of the Crown’s
actions have had on the environment, the inability of the
land’s owners to influence effectively some decisions
involving the area and the destruction of a wahi tapu site
and insufficient consultation. The trust has little ability to
manage the sections on the land which are occupied
through a number of mechanisms, some of which the trust
has no control over. A major problem is the rating of land
despite the absence of council services.

Oioroa: The Aotea Scientific Reserve

Oioroa is a 500 acre block of Crown land constituting most
of the north head of the Aotea Harbour. The block currently
is registered as the Aotea Heads Scientific Reserve and is
managed by the Department of Conservation. While the
block has been in Crown ownership for over 150 years, the
attitude of Crown officials has changed dramatically in the
last 60 years, from attempts at pasture conservation to
military bombardment then to scientific reservation and on to
engagement with tangata whenua. Since the 1970s the
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Crown has taken great interest in preserving the various
values of the block but only in the past 10 to 15 years have
the views of Maori stakeholders has been genuinely
considered.

Kawhia Harbour

The case study touches on the difficulties experienced by
Ngati Hikairo in maintaining their understanding of the
importance of landscape and of wahi tapu in the township of
Kawhia. There has been a predominant European
community for well over a century. The study deals with two
particular issues. The first involves water and the use of
puna springs which were extremely important in the social
and cultural life of Ngati Hikairo, prior to the arrival of
Europeans and remain so today. The second issue is the
preservation of two sacred pohutukawa whose histories go
back to the arrival of the Tainui waka.

The establishment of Te Runanganui-o-Ngati Hikairo
Reserouce Management Committee in 2001 and the release
of its heritage management plan in 2010, demonstrate a
willingness to engage with the Crown and local government
on environmental and heritage protection within the iwi’s
rohe. Not only does the plan provide the principles which
Ngati Hikairo have identified for resource and heritage
management, but it also reinforces a decision making
process for representing the tribe’s position in consultation
with the Crown with local authorities, the New Zealand
Historic Places Trust and with private development. As yet,
however, Ngati Hikairo remained concerned about their lack
of influence and environmental and resource management
concerns within their rohe.

River flood control schemes at Otorohanga
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The Mangaoweka Stream, Waipa River and lower
Waikato River were the sites of severe flooding in which
major damage occurred during they ears 1953, 1956, 1958
and 1961. The February 1958 flood was estimated to have
caused damage of £380,000 in Otorohanga and £143,000 in
Te Kuiti. The Waikato Valley Authority was created in
response to these events and charged with implementing
flood control and mitigation schemes for the Waikato and
Waipa catchment areas. Over the next two decades the
authority would commission major earthworks for flood
control along these rivers with major works in and around
Otorohanga, Te Kuiti and other towns north of the
Rohe Potae. Maori land was included in the land taken for
these schemes through the Public Works Act 1928. The
report supplements previous studies with newly discovered
archival information and the views of claimants and key
informants.  Only through interviewing those who were
affected by the project have the researchers for this report
been able to gain an insight into the damage done by the
scheme in order to protect the town and farmland from
flooding.

The Ouruwhero was a large area of wetland stretching out
beneath two very significant mountains for Ngati Maniapoto,
Kakepuku and Kawa. In 1901 the whole of the Rohe Potae
was described as a great area of forest, plain, hill and
swamp. Swamps and wetlands, places for native fish and
tuna were key to the ancestral landscape. They provided
food, transportation through the wetlands and also safety,
places to avoid raiders from outside. The drainage of these
swamps has become one of the major features of
environmental change following European colonisation and
the division of the land into farms. As one claimant
mentioned, when you drain all these things you take away
food, you take away safety, you take away transport. For
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the inland tribes the wetlands were the major source of food
and a source of mana and trade.

As drainage took place, many of the food species harvested
from these wetlands were pushed almost to extinction and
certainly could not provide the sustenance which was so
important to a subsistence Maori economy, let along trade
between those tribes who occupied the swamp lands inland
and their relations and others at the coast.

In the 1880s Rewi Maniapoto made it clear that this was an
area that he wanted preserved in perpetuity for the tribe to
own and manage. But by 1908 most of the land passed into
European ownership. Some blocks were specifically set
aside as eel reserves for hapt to continue collecting their
tuna. Reserving eel reserves and pa tuna in 1905 could
only have been a temporary expedient. For without
controlling the wetland, the Maori owners had no way of
protecting the waters themselves. Without the large pa tuna
supported by the substantial wetland above it, the reserves
had no value in preserving tuna fisheries for hapt and even
by 1906 the European settlers and the Government were
determined to drain the wetlands. This could only be
achieved through the destruction of the pa tuna itself.

The history of the Kawa swamp and the maunga associated
with it, illustrates the extent to which cultural views of
landscape and natural resources played a significant role in
the Crown’s actions on the one hand in attempting to
preserve the summit of the maunga and on the other hand in
aiming to eradicate the swamp land beneath it. As time
went on, some of the views changed. Europeans such as
James Cowan were interested in the landscape as an
illustration of Maori history and in Maori associations with
the land. But this recording of history had little or not impact
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on policy making. Utilitarian demands of settler farmers
predominated and had a major impact on the use of the
natural landscape as well. Maori traditional uses, traditional
access to food and the cultural and social practices which
connected to these traditional economies were substantially
eroded by the primacy of utilitarian land use and
development policies.

When in the 1970s archaeological and historical values also
began to be seen as intrinsically important in the landscape,
they opened the door for Maori interpretations of the
landscape but only slightly. It was the professionals in
archaeology and the curators of museums whose expertise
was called to give legitimacy to this newly historical
landscape. Those Maori with these associations were still
held at arm’s length, their own histories not seen as credible
in the making of policy.

Marokopa and Rahui

The case study on taniwha involved Ngati Toa at Marokopa.
taniwha can take a variety of different presences. It could
be a log or a whale or a conga eel, any other form. Their
existence demands a degree of care, not only in respecting
their presences, but in respecting the river and the water.
The relationship with taniwha is fundamentally connected
with the ancestral connection of the land and the water.
Those who know the place and are linked by whakapapa to
its ancestors know where to find the taniwha and how to
manage the relationship with them. Outside of these
customary areas, individuals must be much more wary. The
taniwha created a coherent whole for the river. This is an
area where Maori world views clash dramatically with
European perspectives in resource management but one
crucial to many of the claimants in the Rohe Potae.
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Rewi’s Reserve
The site of a house built by the Government for
Rewi Maniapoto is now a memorial to him at Kihikihi.

11:50 The status of the land was raised as a case study by

Harold Maniapoto who was concerned about the difficulties
experienced by Ngati Maniapoto in protecting this important
site for the iwi. Originally, the case study was concerned
with the role of the Historic Places Trust. However, as more
information came to light, the history of the property reveals
extensive and generally contentious attempts to establish
management structures to maintain, initially, the land, the
house and the memorial and, with the removal of the house
in the 1920s, the land and the memorial.

Mokau

A number of claimants asked the researchers for a case
study on the Mokau River. A wide range of issues along the
river were presented to the researchers. These ranged from
problems associated with the hyrdo schemes far upstream
through to the whitebait stands near the mouth of the river.
This case study outlines some of the environmental
concerns that claimants have expressed to the researchers.
Interviews with claimants were taken on site and the
discussion has been recorded. Tuna loss and the effect of
the dams were major concerns of the claimants. This report
does not provide a complete analysis of the environmental
issues facing the claimants along the Mokau River and
summarised the major issues for tuna in New Zealand
particularly around the impacts of migration barriers and
specifically for the Mokau River.

There are two hydroelectric dams on the Mokau River: the




TIME

TE REO AND ENGLISH (VERBATIM)

INTERPRETATION OF TE REO INTO ENGLISH

Wairere Falls Power Station on the main stem of the Mokau
River and the Mokauiti Power Station on the Mokau tributary
Mokauiti River. The resource consents issued by the
Waikato Regional Council to King Country Energy require
the consent holder to minimise adverse effects on upstream
and downstream migration of indigenous fish and
crustaceans. The two hydro dams have considerable
impact on fish passage and the Wairere Falls Power Station
has been the subject of studies into the use of subsurface
bypasses to allow mature eels to migrate downstream. The
Wairere Falls power station also has a well-managed trap
and transfer system for upstream migrating elvers.

Many recent studies have shown a decline in the recruitment
and distribution of tuna in New Zealand rivers. At this point
in time, in New Zealand the tuna most at risk is the endemic
longfin tuna. The effect of dams on migration and habitat
loss is certainly significant in New Zealand where all of the
other impacts exist and as well 61% of New Zealand’s
electricity comes from hydroelectric generation.

Claimant experience of the decline in tuna numbers can be
broadly corroborated by the scientific evidence. The
management study of the tuna fishery is now the
responsibility of the Ministry of Fisheries who are bound by
legislation to provide for the utilisation of fisheries resources
while ensuring sustainability. Yet, reports from the Ministry
of Fisheries paint a bleak picture of the future viability of
longfin tuna in New Zealand.

Migration efforts at dams in New Zealand generally have
limited effectiveness despite the claims of dam operators.
Considerable effort has been placed mitigating the effects of
the rohe's dams on the passage of tuna. Yet, based on
existing research, it is not possible to know how effective
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these measures have been.

DR GRANT YOUNG

Gravel Extraction and Erosion on the Ongarue and
Taringamotu Rivers

Erosion of the Ongarue River was raised as a case study by
the Te Kotahitanga Building Society Incorporated which
owns the site of the Te Horangapai memorial and wahi tapu.
Te Horangapai was the site where hui among the people of
Maniapoto, Whanganui, Tawharetoa and Taranaki were held
to establish peace. A monument was erected at the site in
memory of Tamahina and his role in the peace negotiations
but it was destroyed by flooding in the early 1950s. The
claimants are concerned about the effect of gravel extraction
in the area. The land adjacent to the river has recently been
affected by significant erosion in recent years. This erosion,
if allowed to continue, will eventually undermine the land on
the site of the memorial.

Sharks

Kawhia was one of the country’s most significant shark
fisheries. During the second half of the 19" century the
fishery was strongly associated with Tawhiao who drew
upon sharks from Kawhia for the large number of hui held as
part of the negotiations with the Crown in the 1870s and
1880s. A wide range of species were caught.

Commercial fishing is the greatest cause of shark and ray
mortality globally. In New Zealand, reported landings
peaked at 3826 tonnes in 1983. In 2002-3 the annual catch
limit was set at 2034 tonnes, but recorded landings were
only 1449 tonnes. Commercial shark fishing only became
profitable in New Zealand during World War Il and increased
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with fluctuations over the decades. The introduction of the
Quota Management System completely changed fisheries
management. Several shark species were saved from
commercial extinction, but a number of other changes could
be made to improve shark numbers.

In the past Maori coastal communities were reliant on
inshore fisheries for kai moana for a substantial part of their
diet. Ownership rights over the fisheries mostly rested with
hapd who occupied the adjacent coastal land. Fishing was
once a viable industry in Kawhia, and many families were
involved. Present day Kawhia fishing activity is limited to
recreational fishing which supports the operation of two
charter boats from Kawhia. There are a number of other
factors associated with the decline of Kawhia Harbour
fisheries.  These include the urbanisation and steady
depopulation of Kawhia’'s coastal Maori community. The
subsequent urbanisation and alternative employment of this
once coastal migrant population led to a dilution of skilled
labour.

Tuna and Pa Tuna

The two main species of eel (tuna) in New Zealand are the
shortfin and the endemic longfin. The Australian spotted or
longfin also became more prevalent within the last decade.
Tuna in pre-European New Zealand was an important
source of easily attainable and abundant protein in the diet
for Maori resulting in the species also becoming culturally
important. Pa tuna or eel weirs are a common occurrence
worldwide. The tuna heke or eel migrations pre-European
times marked a time of eel fishing intensity and the
gathering of people to fish and prepare/preserve the fish for
the coming winter. Pa tuna were important gathering places
and areas of demarcation between whanau and hapad
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influence of control and management of river reaches or
catchments.

Another section outlines the role of pa tuna and the
significant role they play in the culture and identity of the
people living or operating these sites. It show how pa tuna
were part of a process of natural resource management
ensuring the activity of fishing was undertaken with respect
to the surrounding environment. This section also contains
descriptions and experiences of tuna fishing practices in the
Rohe Potae obtained through interviews with claimants. A
primary concept common amongst all claimants and hapa is
the symbolism the species maintains with their cultural
identity and the status associated with having a ready supply
of the resource.

The endemic longfin eel is at greatest risk in New Zealand
due to habitat modification, over-exploitation and reduced
recruitment. It has become clear that, despite the current
Quota Management System, the current fishery is not
sustainable. An eel survey was undertaken in 2011 to
repeat previous research done in 1999 in order to assess
change in the fish stocks in the southern part of the rohe. It
found that while it is clear that eel numbers had declined
over the past century, they had not changed substantially
over the previous decade.

Paru

Paru was one of the resources mentioned by case study hui
participants. Paru is a natural dye used to create deep
blacks in the dyeing of harakeke. Paru was a highly prized
resource, one kept relatively secret in places where whanau
would both care for and harvest it. Paru was soil, but soil
that needed nurturing to give it useful properties. Paru sites
were regarded as wahi tapu and protected, largely to ensure
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that the resources was respected, nourished and used
appropriately. Alienation of land to European holdings did
not necessarily prevent Maori from continuing to preserve
and use paru, but if the paru resource was allowed to dry out
then it died. Drainage and changing attitudes of land
owners meant that paru beds on private land became less
accessible and were lost as a consequence.

This case study shows that managing paru is based on
demonstrable scientific processes. Although the scientific
research indicates that use of paru is not unique to New
Zealand — its use has been studied in other indigenous
communities — the Crown’s responsibility to protect what
was a significant taonga, essential for the maintenance of
cultural identity when Maori relied almost entirely on natural
resources, becomes important again if paru is developed as
a commercial resource.

12:00

Principal Findings

Ancestral and Cultural Landscape

This research project has highlighted the way that Maori
understandings of the landscape and of natural resources
differ substantially from the utilitarian or romantic views of
the landscape which were brought by settler migrants in the
19™ century and which have dominated Crown policy in
New Zealand until recent decades. They also differ from the
scientific view of landscape and natural resources which has
become so much more influential since the 1960s. For the
claimants, ancestors are everywhere in the landscape,
making their experience of the past known to those in the
present and pointing the way to the future. The way that
claimants saw their relationship with the environment, with
its waters and resources, with wahi tapu and with the
landscape generally is inextricably linked to whakapapa.
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Whakapapa provided histories, the links that make the real
world of today meaningful, that explain the responsibilities
that iwi have to the environment and that underpin
contemporary identity and well-being.

Kaitiaki responsibilities were also highly structured and
differentiated. Individual whanau were described as having
responsibility for small areas along the harbours, ‘looking
after’ this piece of land and the harbour alongside it. Each
whanau had its own responsibilities, based on whakapapa
relationships to the land and these were known and
respected by their neighbours. They were responsible for
the wahi tapu in those areas and had their own interests in
fisheries and resource gathering, which could be on a day to
day basis, distinct from those around them. But they would
come together, to exploit other resources as hapu or even
as iwi, when it came to shark fishing, or the management of
large pa tuna, or some of the larger seasonal activities.

Over hundreds of years of relatively intensive settlement,
particularly when compared with the numbers of permanent
residents today, the harbours of Aotea, Kawhia, Marokopa
and Mokau accumulated the bones of many generations of
dead, as well as those who were killed in various intertribal
clashes which occurred over the centuries. In some cases
these are in known urupa and over the 19" and 20" century
urupa have been firmly located, reserved and preserved to
the extent that they are often seen as very similar to
cemeteries. However, there are areas that are known as
historical urupa and battle sites where substantial numbers
of bodies were buried in the sand, which remain legally
unprotected. Mokau was an area of conflict between Ngati
Maniapoto and Ngati Tama over many generations and
Te Noenoe Spit is a place where many of those who fell
were buried in the sand. On Qidroa, the sand dunes also
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have been the resting place of many buried in the past.
Caves and trees were spoken of at Marokopa, Aotea and
Kawhia as places where burials have taken place.
Respecting these tapu places is a key aspect of the kaitiaki
responsibilities of claimants today.

Indiscriminate settlement on areas where Maori have had
long occupation has inevitably led to the desecration of a
very large number of urupa and burial sites, as Maori were
marginalised or completely alienated from the planning
process. The indiscriminate desecration of urupa continues
to be a source of hurt and anger. Claimants continue to feel
that their ancestors are not safe from the risk of desecration.
They see themselves as unable to maintain their
responsibilities to protect these sites, and being dependent
on the goodwill of Crown agencies, local authorities or non-
Maori neighbours, when in the past all of these others had
done little to protect these most sacred of sites.

While the Resource Management Act 1991 has provided
new opportunities for Maori to influence planning decisions,
to talk about such things as kaitiaki, wahi tapu, and taniwha
in the process of making resource management decisions,
claimants invariably felt that this barely touched on Maori
understandings of the importance of landscape and Maori
responsibility for managing the environment. The narrow
focus on wahi tapu under the RMA, with its emphasis on
clearly defined, specific and small-scale sites, detaches
specific parts of the landscape from their overall cultural and
ancestral context.

Tapu

Claimants frequently compared Maori systems of resource
management with what was often seen as the
mismanagement of the environment by the Crown. Maori
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processes for managing resources were described as
holistic, based on spiritual values and dedicated to ensuring
that resources were protected and sustainable. Protecting
water was often seen as fundamental because it provided
for the necessities for life. Tapu was discussed as central to
the management of the environment and to recognising the
interconnection of the spiritual with the protection of
resources fundamental to the survival of iwi.

Taniwha

The waters of Te Rohe Potae are inhabited by taniwha. In
each of the rivers the research team was told of taniwha, of
telltale signs in eddies and swirling waters, where rivers
meet from the headwaters to the sea. Taniwha have been
treated in the resource management process more as
religious belief and therefore not something to be taken
particularly seriously, because the Resource Management
Act 1991 is supposed to protect real people, rather than
imagined beings. It cannot be emphasised more strongly
that taniwha and the role that they play go well beyond the
idea of religious belief. For claimants who participated in the
study, taniwha were very real and their role as guardians
something that needed to be completely respected. Not
doing so could have a devastating effect on individuals or
communities who ignored them.

Impact of Urbanisation

There is no doubt that a major change took place in the way
that the claimants were able to relate to this ancestral
landscape and its natural resources as a consequence of
urbanisation from the late 1930s. Urbanisation not only took
people away from rural communities both around the rivers
within Te Rohe Potae and around many of its harbours, but
it also changed the way that these resources were used.
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Relatively large-scale hapu and extended whanau use gave
way to individuals acting with a few others of their own
whanau or by themselves. The ability to act as kaitiaki for
the ancestral landscape became much more difficult as
whanau members balanced responsibilities to marae and
tdrangawaewae with the demands of employment and new
relationships in towns and cities. As the community was
broken apart by urbanisation, then other aspects of Maori
culture and economy changed as well.

Changing Relationships with Non-Maori Neighbours

One of the experiences that demonstrated Maori reliance on
agreements in relationships rather than formal legal
arrangements was evident in a number of the case studies.
Often the alienation of land had not had the full
consequences of land loss, because farmers and other
European land holders continued to have strong
relationships with their Maori neighbours and continued not
only to provide access to resources and wabhi tapu, but also
to respect those wahi tapu themselves. In these case
studies mention was made of access to paru reserves on
private land, of access across farmers’ lands to large holes
in rivers where eels were plentiful, and of overcoming some
of the problems of land-locked blocks by farmers allowing
free access to the Maori owners. And even in one perhaps
exceptional case a wahi tapu fenced off with a solid concrete
monument has remained respected for over half a century
on a section at Kawhia, preserved by the family of the
original purchaser. Over generations these relationships
frequently broke down and there was no Crown regime to
protect Maori interests when this occurred.

Representation

The RMA places particular emphasis on the need to consult
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with Maori. The difficulty for developers and for iwi is finding
appropriate consultation processes, which recognise the
customary interests of those connected with the land and do
so in ways that ensure that these interests are included in
the decision-making process. It should not be assumed, as
the case studies that are part of this research demonstrate,
that consultation with a single group alone is appropriate.
Developments have to recognise the complexity of
customary interests, and the connections of whakapapa that
link different groups with their distinct histories to particular
locations.

The Crown’s Changing View of Landscape and
Reserves

A change in the way that the Crown managed natural
resources in New Zealand occurred because of a very
dramatic transformation in the way that the landscape was
perceived by the majority of the non-Maori population.
European ideas of settlement and even land title originally
emphasised working the soil. Land was judged on its
potential for enriching the economy, providing employment
and profit, and transforming the wilderness into productive
pasture. The values that underpinned this were not just
based on profit, essential to the capitalistic exploitation of
resources, but had widespread support as being for the
public good.

12:10

Land that was not able to be turned into pasture was not
only seen as waste land but also at times as threatening.

All of this changed significantly in the 1970s, when for the
first time intrinsic, non-economic values were discovered for
areas that were being lost to development, such as swamp
lands. The rationale for managing the country’s reserves
was also re-evaluated. The Reserves Act 1977 created new
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classes of reserve including ‘scientific reserves’ which
captured this new appreciation of landscape. When
questions were asked for the first time in the 1970s about
the non-economic values of Kakepuku, Oioroa or Ngaroto,
policy makers began describing these areas of land in new
ways that emphasised their intrinsic, historical,
archaeological or ecological values. However, the Crown
did not turn to iwi who still had customary responsibility for
these places, but to academics, archaeologists and
historians to interpret these places.

Maori involvement in this decision making was almost
inevitably peripheral and very different Maori understandings
of how the land and the resources should be managed and
used were ignored. The term historic or scientific reserve
was often rooted in an understanding of the Maori past in
these places. The professional narratives that were created
to describe these places even recognised generations of
Maori relationship with those places and attempted to
identify rangatira and whakapapa associated with them. But
the living people who cherished these traditions and who
were attempting to maintain their connections with these
places were generally ignored.

In more recent times, the Crown’s decision making has been
more open to dialogue with hapt, and even to a sense of
shared responsibility for many of these places. In a number
of instances, but not all, there was a strong connection
between officers of the Department of Conservation and
tangata whenua, particularly in the Crown’s management of
areas of common interest, such as the preservation of
indigenous species.

Nonetheless, the more general promise of co-management
was treated with considerable scepticism by many of the
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claimants involved in this research project. Their fears are
that co-management may be no more than a further attempt
to centralise decision making away from hapu in local areas.
Locating the Crown’s relationship with Maori at a distance
from hapd and their lands and waters would continue the
sense of alienation from the management and ownership of
local resource management that had been claimants’
experience over many generations.”

TAVAKE AFEAKI

Kia ora, thank you Sirs. Please can you just remain there? |
think my learned friends for the Crown have questions for
you.

JUDGE AMBLER

Take the lectern down and — yes it might be helpful for
counsel asking questions to just indicate the topic they are
going to discuss so that the panel can decide who is best to
answer.

LIAM MCKAY

Thank you Sir. Téna koe Professor Belgrave. Téna koutou.
Thank you all for your evidence and the presentations today.

| have a number of questions for you and I'll just let you
know now that the topics that I’'m going to cover.

| want to begin with some general questions about the
reports, and then some of the general themes of the reports
before asking some questions about the environment
generally.

In terms of the specific case studies, | want to look at Te
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Maika, Oidroa, the Rangituatahi Urupa, Te Kawa Swamp
and the Mokau River.

So | want to begin with some general questions about the
reports and starting with the Scoping Report #A64.

In both your introduction and conclusion to that report,
you've highlighted some of the issues that you've
experienced with the availability and quality of evidence in
respect to environment issues, and | think you've done that
again today. So those have included things like material
being scattered and thin, lack of local detail about Maori
approach to the environment and also a lack of specificity in
the claims about the grievances and Crown responsibilities.

You would agree with me that those deficiencies place
significant limitations on the Scoping Report don’t they?

PROFESSOR MICHAEL BELGRAVE

It depends on what_we expect the Scoping Report to do. At
the time when the Scoping Report was first initiated, there
was an expectation that we would have more contact with
claimants in the process of doing that research, and for a
number of reasons, they were partly associated for the way
the CFRT was clustering claimants, those did not occur.

The role of a Scoping Report in most situations is to you
know look at existing evidence based on the nature of
claims. Certainly the Scoping Report went ahead with the
material that we had, but acknowledged those major things
that needed to be done to actually add that much more
strongly claimant focus perspective on the research.

LIAM MCKAY
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At paragraph 1 of the Scoping Report, you say that the
report was prepared as a preliminary overview. Is that
correct?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM MCKAY

And that paragraph if of the #A76 report which is page 10,
you talk about the differences between an overview and a
full analysis, and you describe an overview as once-over-
lightly. Is that correct?

PROFESSOR MICHAEL BELGRAVE

Well yes if | do, | do, yes.

LIAM MCKAY

And then you go on to say that while an overview might be
able to provide information about general trends, it failed to
give the level of detail required for more significant analysis
and findings. You say that as well don’t you?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM MCKAY

So based on your own description did, would you accept
that the Scoping Report provides a once-over-lightly of the
environment issues in Te Rohe Potae?
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PROFESSOR MICHAEL BELGRAVE

Not entirely. There are some issues where it clearly does
provide a once-over-lightly and many of those are then
picked up in the second report. But there are a number of
things that turned up in the general overview which were not
followed through. | mean for instance, the building of the
gas pipeline for instance is a good example of something
where it was discussed there was material done, but there
didn’'t seem to be any greater need to take that issue any
further. It wasn’t an issue that was raised significantly for a
case study. So on that level, we would consider that many
of the issues that are dealt with certainly, the material that
was done on forests and forest deforestation and on the
material that was done on soils. The materials that were
done on water were not issues that did need to be followed
up and to that extent then you wouldn’t regard — | wouldn'’t
regard them as a once-over-lightly.

LIAM MCKAY

Looking again at your Scoping Report and based on your
description of an overview, would you accept that the report
fails to give the level of detail required for more significant
analysis and findings?

PROFESSOR MICHAEL BELGRAVE

No. As | just said.

LIAM MCKAY

So you’re confident the #A76 report plugs all the gaps that
you’ve identified in the Scoping Report?
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PROFESSOR MICHAEL BELGRAVE

It plugs the major gaps that we have in the Scoping Report,
yes, but there will be always areas that you could take them
further. This is a huge area of activity. So yes, you could
always take things further.

LIAM MCKAY

At paragraph 9 of the #A76 report, you note that in most
cases, the case studies that you’ve presented reflect the
experiences of one claimant group, correct?

PROFESSOR MICHAEL BELGRAVE

That’s true.

LIAM MCKAY

BAand you also note that there are other groups that have
interests and the same resources discussed in those case
studies?

PROFESSOR MICHAEL BELGRAVE

Absolutely.

LIAM MCKAY

And then you say that you’ve made no attempt to explore
the impact of the Crown’s actions on all of those groups?

PROFESSOR MICHAEL BELGRAVE

Absolutely.




TIME

TE REO AND ENGLISH (VERBATIM)

INTERPRETATION OF TE REO INTO ENGLISH

LIAM MCKAY

So you would accept that those different groups may have
had quite different experiences?

PROFESSOR MICHAEL BELGRAVE

12:20

Yes, but | think the main, the main area is that if you look at
the different case studies, there are some where we have
had a number of groups, a substantial number of groups
involved in those case studies and others that are the
perspective of only one group and so | think to some extent
we have balanced those issues, but | think if you're actually
going to say, “We're going to look at the experience of
everybody,” when one of our primary focuses of this
research was actually to outline a claimant perspective of
landscape and given that the claimant perspective is
fundamentally connected to whakapapa then as you look at
that perspective from different whakapapa, you’re going to
build layer and layer of complexity upon that, which | don’t
think would’ve been helpful at all in that process, so | think
we’ve both shown the extent that individual groups have a
particular relationship with the landscape and the nature of
that and their relationship with the Crown, their relationship
with local bodies, but at the same time we’ve also got case
studies how these have showed the connected groups
interrelate with specific places as well, so | think we’ve
actually achieved more of a balance there than you’re
suggesting. While not I think falling into some of the huge
risks that we are not, you are not the Native Land Court, our
job is not to determine who has which piece of customary
interest and relationship to wahi tapu, we’re not going there,
and that’s one of the main reasons why in a sense we were
taking each group and the integrity of their own statements,
of their identity and their own relationship with wahi tapu and
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the environment in which they occupy, use and consider that
they have a management responsibility for.

LIAM McKAY

Would you accept that some of the different groups though
may have different versions of how events unfolded?

PROFESSOR MICHAEL BELGRAVE

Undoubtedly, | mean you know without being disputative, we
didn't come across anybody who was cheering for the
Crown and said, “We had a wonderful experience,” in a
sense we haven’t actually pulled out people whose
experience may have been better — we certainly had case
studies where we didn’t find the extent of grievance or the
extent of concern that we may have expected or we may —
you know, when people gave us case studies, they were not
fully articulated claims with evidence and in many cases
when we looked through, because of change of usage,
change in location, then some of the things were probably
not as substantial agreements as we might've expected.

LIAM McKAY

| want to briefly touch on some of the — well a general
theme, the characterisation of the Maori and Pakeha
relationships with the environment, which you’d agree is one
of the key things of your report?

PROFESSOR MICHAEL BELGRAVE

Absolutely.

LIAM McKAY
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And what you're saying is that the differing relationships
either caused or explained a number of the environmental
issues that feature in your report, is that correct?

PROFESSOR MICHAEL BELGRAVE

Yes, | think so.

LIAM McKAY

Based on my reading of your report, the general argument to
me appears to be that Maori relationship with the
environment was inherently based around environmental
protection and sustainability, while the Pakeha relationship
with the environment was based on utilitarian views that
essentially saw the environment as a commodity to be
exploited for commercial gain, would you agree with that?

PROFESSOR MICHAEL BELGRAVE

We're talking about 19™ century views. Yes, | mean that
doesn’t preclude Pakeha from having a real affection for
specific places and it doesn’t preclude Maori from hocking
things off at times, either.

LIAM McKAY

So you’d accept that generally within any community there’s
a wide range of views about the environment?

PROFESSOR MICHAEL BELGRAVE

Yes, there’s a wide range of views but then there’s also a
sense of gravity in different communities as well and |
suppose we're talking about a difference of where that
perspective comes from and to some extent some of these
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differences just reflect different places in the economy. |
mean it's hard to be enthusiastic about pastoral farming if
you have no land left.

LIAM McKAY

Not every individual within a community would have the
same views and values in respect of the environment, would
they?

PROFESSOR MICHAEL BELGRAVE

Absolutely not.

LIAM McKAY

And you would accept that Maori have not always acted to
protect and sustain the environment?

PROFESSOR MICHAEL BELGRAVE

12:25

You want to give me some examples? Because that's a
broad generalisation. Yes, not everyone has always
protected the environment.

LIAM MCKAY

Well for example Athol Anderson notes that in the pre
European era nearly 40 species of birds, bat, three to five
species of frogs, an unknown number of lizard became
extinct. You would accept that?

PROFESSOR MICHAEL BELGRAVE

Humans kill stuff.
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LIAM MCKAY

Maori introduced the kiore which had a significant effect on
New Zealand’s native flora, fauna?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM MCKAY

We also know that Maori cleared a significant amount of
New Zealand’s forests prior to European settlement?

PROFESSOR MICHAEL BELGRAVE

Yes, interestingly enough not in this region, that this sort of
wetter part and I'm using Athol Anderson as my source here,
that the wetter part of the west remains substantially forest
and the grasslands that developed tended to be more to the
east and Athol's done some very interesting stuff on the
impact of climate change and explaining the extent to which
climate changes explains a substantial amount of the Tainui
migration into Hauraki and co, but also the, you know, this
landscape because of its forest, because of its wetlands,
remains much more substantially unchanged by Maori
habitation than does say the South Island grasslands and
the like and, of course, so in a sense yes not all Maori ate
moa, and he also indicates that in fact the extinction of moa
occurs over a quite longer period of time than we have
consistently used and | think the point that Tavake was
making in open submissions is that the huge transformation
of Polynesian life that took place with the migration to
New Zealand and although we talk about densely inhabited
harbours, relative to the Pacific we're talking about very low
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levels of density because of the very different and much
harder foodstuff environment. So it certainly takes a long
time for Maori to make a successful transition to a sort of
equilibrium economy and then that's affected also by a rising
population at times, that's influenced by changes in climate,
little ice age put some tension on things. So it's a complex
issue, but, you know, as | think Athol also points out that,
you know, if you've got big easily obtainable foodstuffs
you're going to eat them and there's no evidence in human
history that people have avoided eating in this case sea
mammals or moa, but finding that equilibrium, finding that
sustainable way of managing a resource is, and it’s often
been pointed out, is one of a huge success of Maori and one
of the comparisons that is made of course is the occupation
of Greenland by Vikings who — it's a harder climate but the
parallels are the same, we don't make that environmental
transition and certainly don't, | mean in effect they give up
on Greenland as a result.

LIAM MCKAY

So these examples then, the overuse of resources, the
felling of forests, these things would indicate that concepts
of environmental sustainability and protection weren’t
intrinsic to Maori culture were they?

PROFESSOR MICHAEL BELGRAVE

All societies manage the resources that they have available
to them. | mean Maori are not just a subsistence economy,
they're also a trading society as well, so they're actually
producing surpluses, trying to produce surpluses of trade.
Again, this bears no comparison with the massive
transformation internationally of landscape as a result of the
industrial revolution and the migration of very substantial
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numbers of Europeans. Jamie Belich calls it like an
explosion of settlers bringing their values with them, bringing
their economy with them, bringing their needs with them. So
there's, you know, there's really two very different scales of
what's occurring here.

LIAM MCKAY

Even after European arrival Maori still carried out some
practices that were destructive to the environment?

PROFESSOR MICHAEL BELGRAVE

Well certainly.

LIAM MCKAY

so, for example at page 48 of the Crown’s first
supplementary bundle of documents which is document
#22(a) | believe?

PROFESSOR MICHAEL BELGRAVE

We're referring to Buller | presume?

LIAM MCKAY

Yes, yes.

PROFESSOR MICHAEL BELGRAVE

Buller.

LIAM MCKAY

So he gives you the -




TIME

TE REO AND ENGLISH (VERBATIM)

INTERPRETATION OF TE REO INTO ENGLISH

JUDGE AMBLER

Which document is it? 22(a)?

LIAM MCKAY

It's document #P22(a) Sir and it's page 48 which is the last
page.

So he gives there the example from 1883 | think it is of a
group of 11 Maori who spent a month in a forest between
the Manawatu and Akitio and harvested 646 Huia.

PROFESSOR MICHAEL BELGRAVE

| had the impression it was 1863 was the date that he's
using that from another source, but | mean that source might
be ...

LIAM MCKAY

Yes, there's a page which isn't included where he kind of, he
talks about 1883. And then just 27 years later the Huia is
extinct. So that would — it doesn't strike me as being a very
sustainable practice.

PROFESSOR MICHAEL BELGRAVE

The Huia is an interesting example but it's almost the
exception. Well it's not the exception that proves the rule
obviously. There's a number of things happening that make
the Huia a significant hunting, the significant hunting of the
Huia by both Maori and Pakeha. The treasured feathers, |
mean waka huia in terms of Maori custom and also a trade
that developed. However, we've still got to balance that
against the destruction of habitat which clearly also has an
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effect and it may well be without the excessive hunting the
Huia may well have survived but it may well also have
survived as a very endangered species. But overall in terms
of New Zealand’s birdlife the evidence is very clear that it’s
the destruction of habitat that has had the most significant
effect on indigenous birds and that the Huia may well be an
exception to that, but even then the destruction of Huia
landscape particularly the destruction of bush in the lower
North lIsland lowland areas certainly was one of the
contributors.

LIAM MCKAY

It may well have been a contributor but harvesting 646 birds
which are already pressed to in a precarious situation isn't
sustainable though is it?

PROFESSOR MICHAEL BELGRAVE

Yes, | think one of the other things that you need to actually
take into account in terms of 19" century complaints about
things like the Native Land Court is the destruction of the
power of chiefs and in fact in the 19" century one of the
most significant complaints made against the Crown not — |
mean this predates the Native Land Court but certainly in
the Native Land Court era is that the power of chiefs has
been destroyed or substantially eroded, which may well
suggest that —we can't speak, | mean we can speak but I'm
speculating entirely — which may also suggest that
individuals feel that they are able to engage in a dreg of
exploitation because they no longer feel themselves under
the authority of chiefs. It may also suggest that more people
felt that they were entitled to Huia feathers. They may have
been otherwise but that's another question.
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LIAM MCKAY

You've also mentioned there the trade in the Huia feathers
and Maori were involved in that trade as well?

PROFESSOR MICHAEL BELGRAVE

Yes and Europeans.

LIAM MCKAY

So Maori saw an economic interest in that resource?

PROFESSOR MICHAEL BELGRAVE

Well, again you've got to say who are we actually talking
about here. | don't know who was doing the hunting. So
when you say “Maori,” it makes, it seems as if you're talking
about everybody and anybody, but | haven’t looked at it in
any greater detail but, you know, it's a party of 11 Maori
together. The bird is an easy target as well, it's easily
harvested. So what number of Maori were engaged in the
trade | have no idea, but not enough to use the term “Maori”
as a generic term.

| just had an interesting thing that | was talking about in
Canberra. Hipango who’s from Whanganui visits Queen
Victoria in 1856 and presents her with a Kiwi cloak and
Victoria says to him “Have you eaten Kiwi?” And he said “No
| havent.”

12:35

And then the Reverend Richard Taylors says, “No, but |
have.”

LIAM McKAY
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But you’d accept that Maori saw economic benefits in the
environment as well and they were eager to exploit those
benefits?

PROFESSOR MICHAEL BELGRAVE

| mean, Maori saw major economic benefits in new
agriculture and new technologies and if that's what you’re
talking about, yes, certainly and particularly in this area.

LIAM McKAY

Yes, we've had evidence that this area was a major centre
for agriculture. Maori had developed trade relationships,
were sending ships of produce around New Zealand and
overseas, so they saw some economic value in the land and
its resources as well.

PROFESSOR MICHAEL BELGRAVE

The introduction of new crops. | mean Rangiaowhia is a
place that is just, you know, the centre of Maori response to
an agricultural trade which must have had to have some
impact on the traditional economy, but there’s very strong
evidence that that economy still continues as well. I'm sure
you’ve had evidence on what happens is the immediate
impact of the war when both Waikato has to be fed but also
that new economy has been destroyed by confiscation. But
the precarious position of Maori at a time before wars are
still going means that the traditional economy can not be,
you know, it's too dangerous to in effect be travelling to
Kawhia to do that and | mean those periods we're talking
about very much are the years of hunger, 1864, 1865, when
both traditional economy was under threat because Maori
being seen as a rebellion and the new economy had been
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destroyed by the invasion and confiscation.

So, by 1869 at Te Kditi you can see the development of both
new economy, both the establishment of new gardens and
new agriculture, but you can also see the reestablishment of
the traditional economy as well.

There’s a very telling point, I'm not sure whether you had
evidence of this when | think it's Grey’s meeting at Hikurangi
in 1878 where for one of the meals they are fed the bush
food, entirely the bush food that they had to live on in this
period of hunger and they completely dressed in
non-European clothes and the food is presented as a stern
reminder to the Government of what has been done to the
traditional foods, sorry, what has been done to them through
that invasion and the impact that that had on them in that
period unable to use — you know, living literally in the bush
but not able to use the harbours, in particular, not able to
use lowland swampland as much as they would’ve and with
a larger number of mouths to feed.

LIAM McKAY

Don’t these examples demonstrate then that Maori dislike
Europeans or any other group for that matter, not only
capable of seeing the economic benefits that could be
exploited from the environment, but they also readily
engaged in activities that had a detrimental effect on them
by it?

PROFESSOR MICHAEL BELGRAVE

Well, certainly to some extent and | think we’ve got a — |
mean it's very difficult because on the one hand what you’re
trying to suggest is the kind of thing that was said, you know,
by almost every late 19" century politician, you know, “Look




TIME

TE REO AND ENGLISH (VERBATIM)

INTERPRETATION OF TE REO INTO ENGLISH

at the wonderful new world we’ve given you, the world of
agriculture, the world of farms, the world of schools,” and
Maori weren’t saying, “We don’t want those things,” and
were having to balance themselves the tensions between
this new world of agriculture and the traditional foods that
they still enormous respect for.

Rewi again has this wonderful phrase where he says, “We're
not against railway lines,” it’s just that every mile of railway
track increases you and diminishes us.”

12:40

And | think that’s a very telling statement about — and Rewi
loves trains, he really does actually like trains, but a real
recognition that this new technology, if it's not controlled, if
you’re not able to actually keep control of the whole
environment, the new environment and the old one, which is
what the Rohe Potae is about in the 1870s and the early
80s, then losing that control means those balances are lost.

LIAM McKAY

| think the point that I'm actually driving at and trying to
highlight is that your binary depiction of the relationships that
Maori and Europeans had with the environment is just rather
simplistic, isn’t it?

PROFESSOR MICHAEL BELGRAVE

It's deliberately so, in the sense that we’re not looking at the
claims that are about Maori dairy farmers, nobody actually
asked us to do that, | mean we would've if they had. We're
looking at the claims that relate specifically to that Maori
economy, that Maori world, and obviously that is going to
focus on those specific concerns and that specific
relationship with the land.
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| think one of the things that | think it’s in their report, | mean
in Kawhia when people looked at the landscape, they talked
about the gardens that were there, the gardens that had
melons and | mean that may be slightly romantic, but
certainly those pre-urbanisation gardens that were
fundamental that were all growing, imported crops, melons
as well as kimara. So, | don’t think that we’ve produced a
sort of romanticised binary, but we’re focused on one aspect
of Maori concern about the environment, which is that
maintenance of traditional relationship with the environment
in particular.

LIAM McKAY

| want you just to talk a bit about the environment generally
now and you’d accept that there are a wide range of factors
that influence the overall health of the New Zealand
environment and its resources?

PROFESSOR MICHAEL BELGRAVE

Absolutely.

LIAM McKAY

And they include not only national factors but also
international factors like global warming, ocean currents,
things like that?

PROFESSOR MICHAEL BELGRAVE

You’re just talking about environmental, you're not just
talking about trade issues, migration —

LIAM McKAY
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The environment, things that impact on the environment.

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM McKAY

And you’'d expect that impacts of certain activities on the
environment won’t always be immediately apparent, will
they? Sometimes they take a bit of time before the impact
became noticeable?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM McKAY

And you would accept that the Crown doesn’t have control
over all of the factors that impact on the environment?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM McKAY

And you’d also agree that the Crown’s ability to respond to
environmental issues is itself affected by a range of different
factors?

PROFESSOR MICHAEL BELGRAVE

Sorry, could you repeat that? | just missed a bit.
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LIAM McKAY

You'd accept that the Crown’s ability to respond to
environmental impacts or issues is itself affected by a range
of different factors?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM McKAY

And they would include things like technology, scientific
knowledge, economic factors?

PROFESSOR MICHAEL BELGRAVE

Yes, definitely, include.

LIAM McKAY

Include. And you would accept that today we have a fairly
detailed understanding of the environment and the various
factors that impacted on it?

PROFESSOR MICHAEL BELGRAVE

We have a much better one and | — but | think you've still
actually got to put that within a cultural context and I'm not
talking about a Maori or a Pakeha cultural context, but the
extent to which our views of the world that we actually share
to a large extent, substantially, have changed in the way that
we landscaped and the way we view the environment and to
some extent that has been driven by scientific knowledge
but to some extent it's also been a response to scientific
knowledge. You know, it’s the values depict the science and
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the science sometimes changes the values and certainly
Maori participation and that has also had some impact on
the general population as well.

LIAM McKAY

So based on what you’ve just talked about there, scientific
knowledge and science in general is a key factor for
changing attitudes towards the environment?

PROFESSOR MICHAEL BELGRAVE

Well, it was, | mean again you'’re talking in generality, but if
we come to the specific times then science serves different
functions at different times depending on a series of social
and economic cultural values and one of the things that
we’ve spent quite a lot of time on the report because it came
through very dramatically, was the way that landscape was
nationally substantially rethought and reconsidered in both
the Crown’s perspective and also in the general European
perspective in that period from the late 60s through to the
late 70s and you can see in the case studies that we’ve
done how in Qioroa the files are very clear, it's a wasteland,
it's dangerous and then suddenly it’s almost a world heritage
site overnight because the lenses have shifted.

LIAM McKAY

Compared to the 19™ century, our knowledge of the
environment and environmental impacts of technology and
research are far more developed and superior, aren’t they?

PROFESSOR MICHAEL BELGRAVE

They’re more developed, but that doesn’t mean that
19" century policy makers weren't aware of much of the
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stressors that unlimited, unfettered development was
occurring on natural resources. They just tended to see
those changes as being of — they seemed to see them
differently. So, if we take the Scenic Preservation Act for
instance which Tom Brooking has just recently — he’s doing
a biography of Seddon. Place in the idea that Seddon is
sort of kind of realising as he — because of his travelling
substantially around the country in the Maori areas, the
damage that’'s actually been done to forests and to
landscape. However, I'm not entirely convinced by Tom’s
argument. It's a factor, but it also needs to be put into
alignment with scenic reserves as tourism and scenic
reserves as being that, as being things that are seen, things
that are seen according to a 19™ century romantic
vocabulary if you like and things that tourists are going to
pay to see. But also things like preservation of water
catchments become major issues as well.

It's only in the 1970s that you start to see a more holistic
view of the landscape as being ecosystems that are systems
— and even as late as the Manapouri, Lake Manapouri
campaign in the early 70s, the focus is still on the views and
the sort of recreational values of Lake Manapouri rather than
as an ecosystem, an integrated holistic ecosystem.

LIAM McKAY

Would you accept that the Crown’s capacity to respond to
environmental issues has not always been what it is today,
so in terms of having the technology first to understand the
impact and then perhaps the economics needed to address
the impact or even how to address the impact?

PROFESSOR MICHAEL BELGRAVE
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That’s true, but you've also got to accept that there are also
substantial political barriers because of the prevailing issues
that prevented, | mean you know in the 1870s Vogel is
starting to introduce legislation or wanting to introduce
legislation to preserve forest, well, he can’t get it through
because it's not, you know, people are still wanting to burn
forest and get rid of it and are not really too concerned about
what will happen in the future.

LIAM McKAY

Is that perhaps because at that time people hadn’t gained an
appreciation of how important forests were?

PROFESSOR MICHAEL BELGRAVE

Well you say how important forests are, but | mean that’s all
that — that’s always a cultural value. Yes, they saw forest as
extremely important.

LIAM McKAY

But in terms — in the context of the environment and what we
know today about the importance in forest to the
environment generally?

PROFESSOR MICHAEL BELGRAVE

In which particular sense are you talking about?

LIAM McKAY

| guess what I'm getting at is it another example how over
time with research and new technologies and new
knowledge of the environment people’s apEJroach to it is
better informed and it changes, so in the 19" century when
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technology and research was more limited, perhaps they
didn’t have that — what was necessary to kind of give them
that understanding?

PROFESSOR MICHAEL BELGRAVE

12:50

Yeah that’s true, but you still got to allow for the prevailing
political values. | mean in another district where you got
very substantial erosion taking place as part of a you know
river system, that erosion is taking place because forest
cover has been taken away and it's been put into sheep
farming. The current scientific approach to that is of course
is to take land out of production and allow forest to grow.

LIAM MCKAY

Mhm.

PROFESSOR MICHAEL BELGRAVE

But the immediate policy that was put into effect for a
generation, over a generation, was just to over sow grass
seed. So a belief that if you did this, you'd get some stability
to the land, but you wouldn’t take it out of production. And it
took both the changes of values and also the changes of
science to go through the next transition.

| think you should also (inaudible 12:51:00) that some of the
environmental issues that we face today are considerably
more complex and difficult because of greater intensity of
agriculture, the greater population of the country and the
intensity of sort of industrial processes that we live in.

So we might have better, we might have better scientific
resources but some of the problems we face might be much
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more difficult to resolve. You mentioned climate change.

JUDGE AMBLER

Isn’t there also a change in the state of wealth in the
economy today compared to 19" century, early 20™ century
where there is at least a perceived need to make land
productive to generate an income of some sort, whether
from timber or animals?

PROFESSOR MICHAEL BELGRAVE

Sorry, are we more wealthy or less wealthy than we were?

JUDGE AMBLER

Well we are more wealthy today in a sense that we are not —
we can afford to lock up areas of land more today, than
perhaps people thought you could in the 19" century and
early 20" century.

PROFESSOR MICHAEL BELGRAVE

| mean in practice in the 19" century, very substantial areas
were locked up because they just simply hadn’t been
developed. You know, much of this area was locked up
cobalt deficiency, so that in a sense, yes we probably are
generally a wealthier society. We can therefore make larger
reservations if you like.

Then there’s the question of distribution of wealth as well,
which is another matter and the extent to which 19" century
speculators, land developers who were much more wealthy
than the general population, were able to dictate policy very
extensively. Certainly until they’re somewhat challenged by
the 1890s when you got a universal franchise and a sort
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populist political culture emerging.

LIAM MCKAY

Would you accept that in assessing the Crown’s
responsibility for environment impacts or issues that factors
like scientific knowledge, technology, research, economics,
they are all important factors that we should be bearing in
mind when we do that assessment?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM MCKAY

And would you also agree that we should be cautious about
measuring the Crown’s response to environmental issues in
the 19™ century even into the 20™ century against today’s
standards of sustainability and conservation?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM MCKAY

Yeah. And you'd also accept that the Crown’s responsibility
should be assessed in the overall historical context of the
time?

PROFESSOR MICHAEL BELGRAVE

Absolutely.

LIAM MCKAY
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| want to move on to Te Maika now, which was covered from
page 109 of the #A76 report.

PROFESSOR MICHAEL BELGRAVE

| think I'll answer questions on Te Maika. Quite a few
people had some involvement in Te Maika.

LIAM MCKAY

Are you the primary person?

PROFESSOR MICHAEL BELGRAVE

| will be for this. If | need to hand it on, I'm not sure where it
will go.

LIAM MCKAY

So you discuss Te Maika from page 109 and you referred to
interviews with Edith Dockery.

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM MCKAY

Paragraph 279, Ms Dockery states that the environment at
Te Maika has been degraded by the Crown’s actions. And
then at paragraph 281, you refer to Ms Dockery’s comments
on the drainage of the Parawai Swamp, Parawai Swamp.

Am | correct that Ms Dockery considers the draining of the
swamp to be a degradation of the environment at Te Maika?
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PROFESSOR MICHAEL BELGRAVE

From memory, | think so, yes.

LIAM MCKAY

However, it was the Maori owners of the land at Te Maika
that wished to have the swamp drained, correct?

PROFESSOR MICHAEL BELGRAVE

| understand that to be the case, yeah.

LIAM MCKAY

So | think down at paragraph 290, you mention there that in
1904 the owners had asked for a loan to have the swamp
drained?

PROFESSOR MICHAEL BELGRAVE

Yes, yeah. That's covered by us and by (inaudible
12:56:38).

LIAM MCKAY

And some of the owners even requested that revenue from
leases be used for draining the swamp.

PROFESSOR MICHAEL BELGRAVE

Which was not possible under the legislation | (inaudible
12:56:49).

LIAM MCKAY
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And then at paragraph 295 you note, “A proposal for the
development of a holiday resort at Te Maika, which |
understand was put forward by the solicitors for the Maori
Queen?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM MCKAY

And the lessees of the land made a number of objections to
that proposal. That included that there were 55
archaeological sites in the area. That there were private and
not public gains from the scheme, and that the potential
change to the swamp land endangered eels as a food
source for local Maori.

PROFESSOR MICHAEL BELGRAVE

Yeah. Sorry, I'm not — | can’t quite remember whether that
is as a collective group or a specific lessees.

LIAM MCKAY

Right. | think there were a number of lessees who made
objections.

PROFESSOR MICHAEL BELGRAVE

Yeah, yeah.

LIAM MCKAY

Well, that may well be. Did the — are you aware if the
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archaeological sites included wahi tapu?

PROFESSOR MICHAEL BELGRAVE

There’s another interesting letter that — from the Queen’s
solicitor | think, suggesting that that number of sites was a
confusion on the objectors part, and that maybe it was an
adjourning piece of land. So | have no idea whether you
know, what that actually meant or whether the objectors had
a genuine confusion or not on that.

LIAM MCKAY

Is it possible that with that number of sites on an area of
land that had or was owned by Maori that there would be
wabhi tapu included in those archaeological sites?

PROFESSOR MICHAEL BELGRAVE

Definitely. That’s if the wahi — that’s if the sites are actually
on Te Maika which is the question that the Queen’s solicitors
were — was not convinced by — and there is also | think a
statement by the Queen’s solicitor also that they would you
know guarantee to preserve wahi tapu and with the
development.

LIAM MCKAY

But weren’t the concerns raised by the lessees essentially
dismissed by the Queen’s solicitor?

PROFESSOR MICHAEL BELGRAVE

| — from memory, yes | think so.

LIAM MCKAY
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But some objections to the proposal were put in by the
Waikato Valley Authority and also the Commissioner for
Works, correct?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM MCKAY

And the objections were made in the interest of preserving
the natural character of the coastal environment and its
protection from unnecessary development.

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM MCKAY

So essentially the, what we have in the case of Te Maika is
a Maori owner wanting to develop land while ignoring the
complaints of the locals about archaeological and potential
wahi tapu sites, as well as their concerns about the
importance of swamp lands, would you agree?

PROFESSOR MICHAEL BELGRAVE

No, because | don’t think they ignored those complaints at
all — those concerns at all. They acknowledged those
concerns. They did consider that some were unfounded, but
they didn’t ignore.

LIAM MCKAY
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13:00

And it was official bodies that stepped in and put in
objections in the interests of preserving and protecting the
environment?

PROFESSOR MICHAEL BELGRAVE

Yes, | mean the application by McLean for that development
was based on the precarious financial situation that the
settlement was in. It had never been a viable settlement
and this was a proposal. You know, | think at this stage the
lessees’ rentals weren’'t covering even the rates at that
stage. So the King had been gifted the land in the 1920s,
the Queen had responsibility for it, so some form of
development was seen as almost essential to actually
maintaining and preserving the land. Yes it did have to
balance other issues but | certainly wouldn't say that the
Queen solicitors ignored those other issues.

LIAM MCKAY

But you've accepted that they dismissed them?

PROFESSOR MICHAEL BELGRAVE

I've accepted that they — well, there's that question of
whether that number of science was where the objectors
thought it was and the Queen’s solicitors didn't think it was.
| have no evidence to suggest it was correct in that.

LIAM MCKAY

Okay, those are my questions on Te Maika.

JUDGE AMBLER
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Okay, we can take the break. We'll return at 1.40 pm.

HEARING ADJOURNS: 1.01 PM

HEARING RESUMES: 1.40 PM

JUDGE AMBLER

13:40

Ka pai. Mr McKay, commence.

LIAM MCKAY

Thank you Sir.

| want to talk about Oidroa now which starts at page 125 of
your report. You mention a site visit that was undertaken in
March 2011. | was just wondering if you could give a brief
overview of how that site visit was arranged.

PROFESSOR MICHAEL BELGRAVE

It was arranged with the Ngati Te Wehi claimants. We left it
entirely to them as to where they took us and what they
showed us but it reflected the issues that they’d identified in
their, you know, sort of discussion about what they wanted
done as the case study and in fact unlike — well, they had
actually prepared a submission to us, a written submission
to us about the issues that they had concerns with when we
were selecting case studies.

LIAM MCKAY

Did the visit have to go through the Department of
Conservation? Did arrangements have to be made with
them?
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PROFESSOR MICHAEL BELGRAVE

Those arrangements were made between the Department of
Conservation and Ngati Te Wehi and we were — | mean we
were not party to those discussions.

LIAM MCKAY

Okay. | want to talk about the purchase of the block now
and at paragraph 326 of your main report, which is page
138, you set out there your understandings of the purchase
of Oidroa by the Crown and you note that both the deed of
purchase and the Native Land Court minutes record a
payment of £100 as a first instalment but no figure for a full
settlement. Correct?

PROFESSOR MICHAEL BELGRAVE

That's right, yes.

LIAM MCKAY

Oioroa has already been the subject of evidence in this
inquiry including that of Mr John Neal and | think that you
refer to some of his work in your research. His view is that
the final purchase price for Oioroa was £300 and he bases
that on a letter from Mr Rogan to Mr McLean which is
included in the Crown’s bundle of documents #P22 and is
located at page 7. Can | just get you to turn to that
document?

PROFESSOR MICHAEL BELGRAVE

Sorry, page?
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LIAM MCKAY

Page 7. It's the very top letter, number 14. Have you seen
that document before?

PROFESSOR MICHAEL BELGRAVE

I'll hand that over to David.

DAVID BELGRAVE

| mean | have to say that we were not, although we've
written quite a lot about it, we certainly weren’t considering
ourselves as writing the definitive statement on whether the
block was sold or not. This was very much a by product of
our major interests.

LIAM MCKAY

So this is a letter that Mr Neal bases his figure on, the £300
figure. Looking at that letter you'd agree that the £300 was
paid in respect of the Ruapuke Block, wouldn't you?

PROFESSOR MICHAEL BELGRAVE

Yes, he's talking about a future payment, not one that's been
completed.

LIAM MCKAY

And in respect of the Ruapuke Block?

PROFESSOR MICHAEL BELGRAVE

In respect of Ruapuke, yes.
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LIAM MCKAY

And that would accord with your view at paragraph 328 of
your report where you also note a — you refer to another
letter but also £300 and you state that it appears that the
amount was for the Ruapuke Block.

PROFESSOR MICHAEL BELGRAVE

We've just said Aotea Block but — in that sentence.

LIAM MCKAY

And then you go on to say, “However, it would appear from
the earlier correspondence that this amount was for the sale
of Ruapuke, which is north of Aotea, - .

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM MCKAY

— not the Qidroa Block.” We don't have any evidence that
the final purchase price for Oioroa was £300 do we?

DAVID BELGRAVE

Not to my knowledge, no. Not to my knowledge.

LIAM MCKAY

Thank you. Could | take you to page 4 of the Crown’s
bundle now, that same bundle, and there's a table there and
on the preceding, on page 3 just for your information it's a
return of lands purchased, that's what the table is and in the
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left-hand column of that table about half way down in the
first column you'll see the name “Oidroa”?

PROFESSOR MICHAEL BELGRAVE

June 6" 1854.

LIAM MCKAY

Which is the purchase date and that accords with the deed
of purchase that you have referred to in your report?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM MCKAY

And it’s for 1300 acres?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM MCKAY

The description of the land is “Sandhills and fernland”?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM MCKAY

And it records a payment of £1027?
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PROFESSOR MICHAEL BELGRAVE

Correct.

LIAM MCKAY

And in the Sums Payable column it shows nothing. Is that
correct?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM MCKAY

So you would agree that it seems to suggest that the
amount paid for Oioroa was £1027?

PROFESSOR MICHAEL BELGRAVE

From that schedule yes.

LIAM MCKAY

And if we also look again in the very left-hand column further
down you'll see the name —

PROFESSOR MICHAEL BELGRAVE

Ruapuke.

LIAM MCKAY

- Ruapuke, and the amount recorded there is for £300?

PROFESSOR MICHAEL BELGRAVE
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Yes.

LIAM MCKAY

Which again accords with the letter that I've taken you to —

PROFESSOR MICHAEL BELGRAVE

Yes, yes.

LIAM MCKAY

— as well as your own report, yes.

PROFESSOR MICHAEL BELGRAVE

And see it’s principally forest and hilly 2000 acres fern land
SO no sand.

LIAM MCKAY

If we go to page 6 then of the Crown -

JUDGE AMBLER

Just pause for a moment. I'm not sure if this particular
document was put to Mr Neal but | do note in relation to
Oioroa in the right-hand column under “Remarks” there's
disputed by some of the claimants and the ditto seems to
apply to Oidroa. Mr McKay, is that how you read it?

LIAM MCKAY

Yes | think that would be a fair reading of that, Sir.

JUDGE AMBLER
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All right. And was this put to Mr —

LIAM MCKAY

No this is something that’s been found subsequent, yes.

JUDGE AMBLER

Yes, all right. Well | just —is it young Mr Belgrave?

DAVID BELGRAVE

David.

JUDGE AMBLER

Yes. | realise you haven’t done the primary research on this
but can you help us with the “Remarks” column disputed by
some of the claimants?

DAVID BELGRAVE

Other than to say that it was disputed does come up again
when the surrounding blocks are investigated by the Land
Court and that is something the claimants and the
counterclaimants agree on that that sale was disputed. |
would say the sale of the wider area | should say was
disputed.

JUDGE AMBLER

Yes all right thank you.

LIAM MCKAY

And just to finish up with that document. It's dated 18586, it’s
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on page 3, the date is 1856.

PROFESSOR MICHAEL BELGRAVE

Sorry, which document are we talking about?

LIAM MCKAY

Sorry, the document on page 3 and 4. The table we were
just looking at.

PROFESSOR MICHAEL BELGRAVE

The return?

LIAM MCKAY

Yes, it’s dated 1856.

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM MCKAY

Which is two years after the purchase?

PROFESSOR MICHAEL BELGRAVE

Two years after the event.

LIAM MCKAY

The event.

PROFESSOR MICHAEL BELGRAVE




TIME

TE REO AND ENGLISH (VERBATIM)

INTERPRETATION OF TE REO INTO ENGLISH

| should add here that late 1850s purchases are notoriously
badly documented, which doesn't help anyone. | mean it
doesn't help the Crown.

JUDGE AMBLER

13:50

We've got quite a bit of evidence on that.

LIAM McKAY

So can | take you to page 6 of the Crown bundle now from
page 5 you'll note that it's an account of all monies received
and the appropriation thereof by the Chief Commissioner for
the purchase of native lands and looking at the large middle
column, under the heading “Whaingaroa” we will find the
block Aotea?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM McKAY

And we see that it was purchased on June 6 1854 which is
the date of the Oidroa deed and the amount is £1007?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM McKAY

And then below the name Aotea is the word, “Ditto” which
you’d accept means Aotea?
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PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM McKAY

And that shows that on the 22" of June a further payment of
£2 was made?

PROFESSOR MICHAEL BELGRAVE

Yes, which makes 102 which is the figure we have, yes.

LIAM McKAY

And then again just looking further down in that group of
blocks under Whaingaroa the second to last we see
Ruapuke?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM McKAY

And the figure of £3007?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM McKAY

So again that accords with the letters and other documents?

PROFESSOR MICHAEL BELGRAVE
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Yes.

LIAM McKAY

| want to just talk about the management of the reserve now
currently. You're aware that DOC has a memorandum of
understanding with Ngati Te Wehi in the book?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM McKAY

And we’ve heard evidence from Diane Bradshaw in respect
of Qidroa | think that you referred to and it appears in your
report and she’s recently filed a supplementary
brief of evidence in which she states that the memorandum
of understanding has expired. However, my understanding
is that the memorandum has no term and it’s still in effect, is
that your understanding?

PROFESSOR MICHAEL BELGRAVE

| certainly don’t remember any term being it — but as | think
in her answer to questions | said we've seen an undated and
an unsigned version of it. But, as far as | was aware it didn’t
have a termination date at all.

LIAM McKAY

Okay. In your conclusions at paragraph 445 —

JUDGE AMBLER
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44572

LIAM McKAY

Yes.

PROFESSOR MICHAEL BELGRAVE

Is that a paragraph about the — 4457 Sorry.

LIAM McKAY

Sorry, 454, yes, on page 179. | think you state there that the
Crown seriously considered the conversion of the block into
pasture, a process which would have been hugely damaging
to the archaeological and geographic values of the block,
that’s a conclusion you make?

DAVID BELGRAVE

Yes.

LIAM McKAY

| don’t think you mention it in your conclusion, but the
neighbouring Maori owners, Raurau Kawere Trust wanted to
take over the land and develop it into forest, correct?

DAVID BELGRAVE

At a period during the 1970s, correct.

LIAM McKAY

And you described this as an economically driven project?
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DAVID BELGRAVE

That's the tenure of the request made at the time to the
Crown for the return of Oidroa, yes.

LIAM McKAY

Would you agree that a forestation would also have been a
hugely damaging — would also have been hugely damaging
to the archaeological and geographic values of the block?

DAVID BELGRAVE

That was definitely the opinion of the archaeologists at the
time in the 1970s, yes.

LIAM McKAY

So digging holes and planting trees on an area with
significant archaeological accordance with the damaging?

DAVID BELGRAVE

Yes, yes, it would’ve. | think you can underest — there was
an intense reluctance | believe in the tone of the letters
being sent to the Crown at this point, about the forestation.
The extent to which that was understood by the owners at
the time is unclear, but they genuinely felt under quite
severe economic circumstances and this wasn’t one of the
few avenues they perceived as a return on the blocks.

LIAM McKAY

All right and was the economic pressure resulted in
encroaching sand onto their lands?




TIME

TE REO AND ENGLISH (VERBATIM)

INTERPRETATION OF TE REO INTO ENGLISH

DAVID BELGRAVE

| couldn’t answer that.

LIAM McKAY

In respect of Qidroa’s status as a scientific reserve, you
would agree that it offers the block a significant degree of
protection, would you?

DAVID BELGRAVE

Protection for whole, is the question and for why?

LIAM McKAY

Well, for protection of the archaeological sites on the block.

DAVID BELGRAVE

It does have a degree of protection, yes and, sorry, the story
that we tell here is one where the Crown ignores a block for
100 years and then spends 20 years finding something to do
with it and then radically realises that it has all sorts of
values and historical value is a part of that but the
management, the policy response is one to — that keeps
Maori out, that recognises that there are scientific and
archaeological important values here, but the people who
are considered the guardians of those values are Pakeha
scientists, not the descendants of the people whose bones
are in the sand.

LIAM McKAY

The block status as a scientific reserve puts restrictions on
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the uses of the block, doesn’t it?

DAVID BELGRAVE

It does.

LIAM McKAY

And also prohibits people just visiting the block and walking
over the sites, is that correct?

DAVID BELGRAVE

| would say the biggest prohibitation is actually the location
of the block. It's very hard to get to, | think you can only
access it through private land and there’s no formed road,
it's farm track, so that is probably the biggest protection
rather than any status to the block.

LIAM McKAY

There’s also legislative restrictions that limit people visiting
the block?

DAVID BELGRAVE

Sure.

LIAM McKAY

Would you accept that the block status as a scientific
reserve offers significantly more protection than if the block
had no status at all?

DAVID BELGRAVE
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Yeah.

LIAM McKAY

Thank you. | wantto —

PROFESSOR MICHAEL BELGRAVE

Sorry, could | just add to that answer. I'm just trying to
remember the actual Reserves Act, but you talk about
archaeological sites, | don’t think archaeological sites are
specified as part of scientific responsibilities of the Act. |
mean when | looked at that Act recently and | think | gave
answer to a question, we've covered this, but the key aspect
of the 1977 Act was firstly that it did away with Maori matters
that were in the 1950s legislation and it created a set of
reserves with specific priorities, scenic reserves, historical
reserves, scientific reserves, recreational reserves and the
pattern of all of those reserves was that each classification
of reserve had a specific focus. A specific focus in 1977 for
a scientific reserve was scientific and scientific in 1977 is
defined in very professionalised terms and then the rest of
the legislation then goes on to say that those other
functions, the other sorts of reserve values are also to be
protected but only as so much as they don’t interfere with
the primary function.

So, in a sense it places the scientific status reserve has a
priority over all of the other values associated with the
reserve, including historical values and | think one of the
main points that we were wanting to make about the
Reserves Act is that that sense of prioritising one function
over another s actually inconsistent with a much more
holistic integration of Maori views of landscape that involve
recognition of urupa, recognition of history, recognition of
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scenery, for heaven’s sake and recreation.

14:00

So in a sense | think the limitations of the 77 legislation is
because its prioritisation, a particular aspect of reserves
does cause some problem for a much more integrated idea
of value of that from a Maori perspective.

LIAM MCKAY

Yes | wasn’'t suggesting that archaeological aspects are
specifically referred in the Reserves Act. What | was
suggesting was that the status as a Scientific Reserve and
the restrictions that that places on how the block can be
used would in turn ensure the protection of the various
archaeological sites that are located on the block.

PROFESSOR MICHAEL BELGRAVE

Yeah, | mean as | said, this is a very high level of protection
and | think the fact that the legislation was you know a 1977
piece of legislation that it actually sits in that change of
values that’s going from scenic to scientific 'cos it's an odd
use of the word ‘scientific’ in the original legislation. But
from scenic to scientific is giving it the highest priority that it
could have in the 1970s. But science still means
professional, educated interpreters of science. It doesn’t
mean Maori in 1977. Now it can be expanded a bit to
include Maori science, as | think I've said, but it still carries
that real meaning of what scientific kaitiakitanga means in
the 1970s, which is being able to be expended to some
extent to include Maori values, but there are still limitations
on that, and the claimants certainly feel those...

LIAM MCKAY
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Thank you.

JUDGE AMBLER

Can | just ask a question? And | raised this with Dianne
Bradshaw, and that is that in terms of the suite of reserves
that are available under the 1977 Reserves Act, it does
seem that the Scientific Reserve gives the greatest
protection?

PROFESSOR MICHAEL BELGRAVE

| think for that reserve in particular it probably does, yes.

JUDGE AMBLER

You mentioned the 1977 Act — well | took you to be saying
that the 1977 Act took away some of the reference to Maori
perspectives. |s that what you were intending?

PROFESSOR MICHAEL BELGRAVE

Yes.

JUDGE AMBLER

And what in particular in terms of the earlier legislation?

PROFESSOR MICHAEL BELGRAVE

The earlier legislation, | mean it was very Pakeha
interpretation to what Maori meant but it was Maori sites, it
was historical Maori sites, it was sites associated with Maori
tradition and Maori events, and | think | said in the answers
to questioning, if you read the legislation it almost seems to
refer to pre-90, 1840 sites. So there was some you know
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deliberate specific reference to Maori in that legislation,
which as | read it, disappears completely in the 77
legislation.

JUDGE AMBLER

Thank you.

PROFESSOR MICHAEL BELGRAVE

| wouldn’t actually necessarily say the (inaudible 14:03:29)
was better because of it though.

LIAM MCKAY

| have some questions about the Rangituatahi Urupa now
which you cover from page 207 of your report, and the urupa
was situated on the Orahiri number 4 block, which was also
known as Orahiri Wai 4 correct?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM MCKAY

And that block was two acres?

PROFESSOR MICHAEL BELGRAVE

| don’t have that in front of me right now, but it's — it would
be smaller than that now.

LIAM MCKAY

My understanding is that the size of the block is two acres
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and | think David Alexander referred to that yesterday as
well.

PROFESSOR MICHAEL BELGRAVE

Yeah.

LIAM MCKAY

And the block was — the entire block was declared to be an
urupa is that your understanding?

PROFESSOR MICHAEL BELGRAVE

At different times by different it seems to be my
understanding. It's recognised as an urupa in the text.
Excuse me. It comes up in 1970 'cos the council describes
it as number 4 block, Rangituatahi burial ground which sets
off alarms with the District Commissioner.

LIAM MCKAY

At page 500 - sorry at paragraph 527 which is on page 211

PROFESSOR MICHAEL BELGRAVE

Yeah.

LIAM MCKAY

— you refer to some evidence there that there were 20 and
30 marked grave sites on the block at the time.

PROFESSOR MICHAEL BELGRAVE
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Yeah we did.

LIAM MCKAY

And we know that 19.8 perches of the block was taken for
river control works correct?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM MCKAY

By my calculations, that’s about .12 of an acre or roughly 6%
of the two acres of the block would you accept that?

PROFESSOR MICHAEL BELGRAVE

| got to do the maths in my head, but I'll accept that one as
one eighth of an acre.

LIAM MCKAY

One eighth to an acre.

PROFESSOR MICHAEL BELGRAVE

One eighth to an acre I've been told.

LIAM MCKAY

Then at paragraph 524 which is on page 210, you refer to a
letter from the resident engineer — this is all in relation to the
Otorohanga floodworks, and he states that there appears to
be no objection to the taking of 19.8 perches for river control
purposes. The area is at present in pasture and no burial
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ground is visible or known by local people.

PROFESSOR MICHAEL BELGRAVE

Mhm.

LIAM MCKAY

Would you agree that a — that it’s reasonable to infer that the
resident — that the area that the resident engineer was
referring to was the 19.8 perches that were to be taken and
not the wider landblock in general?

DAVID BELGRAVE

If I was standing there on the site and | was asked that
question, | would make it very clear that on the 19.2 piece |
was talking about that there was no urupa. But there was an
urupa right next to it. | think you know, | think it is very — it
would be extremely bizarre for someone to write that in the
most narrow sense possible.

LIAM MCKAY

But if you'’re looking at the piece of land that is to be taken
for work and there’s no visible graves or sites or anything
like that on it —

DAVID BELGRAVE

But if you're standing right next to visible graves you would
make that comment, surely?

LIAM MCKAY

But it’s reasonable to infer that there were no graves on that
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19.8 perches.

DAVID BELGRAVE

If — well and it’s also the comment here that no burial ground
known by local people, and | think if you had actually asked
local people or asked the right people, they would have had
reservations about the taking of that piece because not all
graves are marked, and therefore, the difference between
where the urupa starts and finishes would be unclear to
anybody, even somebody who had a strong connection to
that urupa.

LIAM MCKAY

But again, a possible interpretation is that no burials were
known to have been taken, taken place on that 19.8
perches?

DAVID BELGRAVE

It would be an extremely narrow interpretation of what he’s
been asked.

LIAM MCKAY

It's a possibility?

DAVID BELGRAVE

It's a possibility.

JUDGE AMBLER

Well the sense | take from that is that if someone says, “No
burial ground is visible or known by the local people,” they
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are referring to a general area, which seems to be at odds
with what we know about the marked graves on the rest of
the site?

PROFESSOR MICHAEL BELGRAVE
Mmm, yeah that was my interpretation.
LIAM MCKAY
| want to turn to the Te Kawa Swamp now which you cover
starting at page 219.
JUDGE AMBLER
Just before you move on, and | asked Mr Alexander about
this, the whole of that title was set aside as a Maori
reservation.
DAVID BELGRAVE
Sorry.
JUDGE AMBLER
The whole of that block was set aside as a Maori reservation
as an urupa. You are aware of that?
DAVID BELGRAVE
14:10 | believe so, yes.

JUDGE AMBLER

Well, I'm just interested in the extent to which you've done
further investigation, because under section 439(9) of the
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Maori Affairs Act 1953, the Maori reservation is inalienable
including to the Crown, so what I'm interested in is whether
you know from your research whether that point was raised
in the discussions amongst the officials?

DAVID BELGRAVE

| don’t remember seeing that, no.

JUDGE AMBLER

Thank you.

LIAM McKAY

At paragraph 554 which is on page 222 you state that even
by 1906 the European settlers and Government were
determined to drain the wetlands. Are you referring there to
wetlands generally or are you talking about the
Te Kawa Swamp specifically?

PROFESSOR MICHAEL BELGRAVE

Good question. | think I'm referring specifically, not to the
general area, not just Te Kawa though. Te Kawa was one of
the earlier ones.

LIAM McKAY

In her local government report, Jane Luton says that the
drainage of Te Kawa Swamp was first mooted in 1907,
would you accept that?

PROFESSOR MICHAEL BELGRAVE

Yeah, | would give or take a year.
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LIAM McKAY

One of the issues that you discuss is the complaints about
the destruction of the eel, by some of the Maori landowners.
Those landowners had leased their lands to a Mr Walsh in
1907, correct?

PROFESSOR MICHAEL BELGRAVE

Ah, yes.

LIAM McKAY

And the scheme was proclaimed in 19087

PROFESSOR MICHAEL BELGRAVE

Well, | guess so, 28" of July 1908, yes.

LIAM McKAY

Then at paragraph 558 which is at page 224, you state that
the landowners wrote to the Minister of Native Affairs and
explained that they had leased lands to Walsh on
understanding that they would be provided with
compensation for the loss of the eel wear? That's what you
stated?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM McKAY

So when they agreed to lease the lands, the owners knew
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that the eel wear would be removed, correct?

PROFESSOR MICHAEL BELGRAVE

That’s a point that was made, yes.

LIAM McKAY

And | don’t think you reference it in your report or you cite it
in your report, but there’s a document bank which also
includes a letter from the president of the
Maniapoto/Tuwharetoa District Land Board. He’s writing to
the secretary of the native department about the wear, that’s
14 January 1909 and | think it's a document C12 of the
document bank. | don'’t think | need to take you there, but in
that letter the president states that the owners knew when
the land was leased that it was to be drained.

PROFESSOR MICHAEL BELGRAVE

Yeah, that’'s a quite contentious letter from memory, it's a
letter that — sorry, if | just have a quick look at it again. It's a
very, | won’t say angry, but it's a very determined to make a
case letter, yes.

LIAM McKAY

And his view is that the owners knew that the —

PROFESSOR MICHAEL BELGRAVE

Oh, yes, he’s adamant that that's a situation and as far as
he understands it, yes.

LIAM McKAY
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And the lease and the drainage scheme were facilitated by
Pépene Eketone and John Ormsby?

PROFESSOR MICHAEL BELGRAVE

When you say facilitated, they were part of the process,
John Ormsby in particular.

LIAM McKAY

| think we’ve had tangata whenua evidence this week that
they facilitated both the lease and the drainage scheme,
would you accept that?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM McKAY

They’re important Ngati Maniapoto rangatira?

PROFESSOR MICHAEL BELGRAVE

They are indeed.

LIAM McKAY

And in facilitating the lease, you'd expect them to have
discussed drainage with the owners?

PROFESSOR MICHAEL BELGRAVE

You would have. There is a pretty clear — | think there’s a
sense that there was a conflict between owners, going on
between Maori over which way to go forward, yes.
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LIAM McKAY

And in the letter from the landowners they state that the
Pakeha are doing away without paying compensation?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM McKAY

And they also ask that the drainage were to be halted until
they were able to come to a suitable agreement?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM McKAY

So isn’t it the case then that the real issue that’s been
complained about is not the loss of the wear but the fact that
no compensation has been paid as agreed?

PROFESSOR MICHAEL BELGRAVE

This is a really common issue where the only way that you
can actually protest something is to seek compensation for
lost property. It occurs often on the face of it, yes, but again,
when people are seeking compensation for something
they’re often seeking compensation for something that they
consider is lost, is taken. That doesn’t necessarily mean
that they agree with the loss or the taking.

LIAM McKAY
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But they agreed to the lease knowing that the land was to be
drained though, if they didn’t want it drained they could’'ve
resisted the lease, is that correct?

PROFESSOR MICHAEL BELGRAVE

They perhaps could’ve, yes, again we don’t know the
negotiation process that went on among the owners.

LIAM McKAY

Thank you.

JUDGE AMBLER

Before you move on, just a couple of points there, the letter
that you've been referred to of the 14™ of January 1909 from
the land board, you described it as contentious or
determined. | just wanted to understand in context, was the
land board going into back for those owners who were
complaining or was the land board defending itself against
those owners?

PROFESSOR MICHAEL BELGRAVE

The latter.

JUDGE AMBLER

The latter, so who’s the letter to?

PROFESSOR MICHAEL BELGRAVE

The secretary —
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JUDGE AMBLER

In response to the complaint?

PROFESSOR MICHAEL BELGRAVE

Yes. That’s why I'm sort of a bit, you know, a little uncertain
as to how much weight to put on the accuracy of the
statement.

JUDGE AMBLER

All right and the actual letters that the owners write, is that
one they have written in English or Maori, is it a translation,
can you help us there?

LIAM McKAY

| understand it's Maori and then translated.

PROFESSOR MICHAEL BELGRAVE

In the document bank we have Maori letters.

JUDGE AMBLER

What's the reference for the letters?

PROFESSOR MICHAEL BELGRAVE

C8 is the Maori version. C9 is the translation.

JUDGE AMBLER

All right, | don’t have the document bank handy but one of
the staff could find that and just while you're there,
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paragraph 560, you've referred to a claim seeking $1500 in
damages, should that be pounds?

PROFESSOR MICHAEL BELGRAVE

That’s right.

JUDGE AMBLER

Carry on Mr McKay.

LIAM McKAY

Thank you. My final set of questions are to do with the
Mokau River which you deal with in section J from page 285
and | particularly want to focus on the tuna fisheries and the
hydroelectricity dams. So, there’s two dams on the river, the
Wairere Falls and the Mokauiti correct?

PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM McKAY

And just for my own general information, whereabouts on
the river are those power stations located, are they near the
river mouth or are they —

PROFESSOR MICHAEL BELGRAVE

No, they’re way up, up the river.

LIAM McKAY

Way up the river?
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PROFESSOR MICHAEL BELGRAVE

Yes.

LIAM McKAY

Right, at paragraph 709, page 290, you mention that the
Freshwater Fisheries Act 1984 makes it mandatory for the
passage of indigenous fishers to be provided at dams. | just
want to clarify, do you actually mean the freshwater fisheries
regulations 19837

PROFESSOR MICHAEL BELGRAVE

This was written by Michael Joy, so I'm afraid | can’t clarify
that entirely.

LIAM McKAY

| couldn’t find the Act referred to but | have found the
freshwater fisheries regulations 1984 for support and then
the report says that many of the hydro dam operators claim
that the legislation doesn’t apply to them. But, both of the
dams on the Mokau River have systems in place to assist
eels in passing the dams, don’t they?

PROFESSOR MICHAEL BELGRAVE

They do, yes.

LIAM McKAY

And in the case of the Wairere Falls, a track and transfer
system has been used there since 1985, correct?
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PROFESSOR MICHAEL BELGRAVE

14:20

Yes, | mean we visited those two systems.

They're quite different in the way that they are designed and
their capacity for dealing. You know, they're actually
technologically quite different in the way they approach
these things.

LIAM MCKAY

And you've noted that tuna fisheries are in decline and you'd
accept that there are a wide range of factors that are
contributing to that?

PROFESSOR MICHAEL BELGRAVE

Well without Mike being here | think one of the things that he
would say is that we just don't know what's happening
because of the amount of time that tuna spend out in the
sea and | think his concern, without going too far into his
evidence, would simply be that until we actually have more
answers then we need to be much more conservative about
managing the fishery.

LIAM MCKAY

In fact —

JUDGE AMBLER

Can we commit those questions in writing to, who is it,
Mr Joy?

PROFESSOR MICHAEL BELGRAVE
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Dr Mike Joy.

JUDGE AMBLER

Dr Mike Joy?

LIAM MCKAY

Sure, instead of continuing or both?

JUDGE AMBLER

Well it raised some general propositions but if —

PROFESSOR MICHAEL BELGRAVE

| mean the moment (inaudible 14:21:06).

JUDGE AMBLER

— Professor Belgrave needs to defer then he should.

LIAM MCKAY

So there's a wide range of factors that influence the health
of the tuna fisheries. You've just mentioned there that
there's just a lack of information and | think at paragraph 16
of the summary you presented today you noted that there's
limited scientific knowledge of the causes of tuna decline.

PROFESSOR MICHAEL BELGRAVE

There are some things in science we still don't know about.

LIAM MCKAY
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And you'd agree that the Crown doesn't have control over all
of those factors does it?

PROFESSOR MICHAEL BELGRAVE

No. Do you want to say something about research in this
area?

DR JONATHAN PROCTOR

Just to summarise Mike Joy’s findings. One of the main |
suppose factors relating to eel decline has been recruitment,
so that's the ability for females to go out into the ocean and
breed and then Glass eels to come back into the country
amongst the freshwater habitats. But related to recruitment |
suppose the things that are occurring out in the ocean but
also things that are occurring here on land such as poor
water quality, over-segmentation of our rivers, habitat loss,
all of those things which are related to the changing
landscape here as well.

LIAM MCKAY

And the decline of the tuna fisheries isn't unique to New
Zealand is it? It's a worldwide phenomenon?

DR JONATHAN PROCTOR

| think yes it's common throughout fisheries.

LIAM MCKAY

| think in the report you mention that the Japanese, the
European and the American tuna are at or close to
extinction?
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DR JONATHAN PROCTOR

| think they are experiencing similar pressures to their
environments as New Zealand is. Similar factors such as
habitat loss, poor water quality, over-segmentation in their
rivers which prevent the Glass eels coming into
New Zealand.

LIAM MCKAY

| think if there are any other questions Sir, I'd put them to
Mr Joy but otherwise thank you all very much for your
evidence.

JUDGE AMBLER

Kia ora thank you Mr McKay. Now, who’s mustering or
shepherding the sheep?

TAVAKE AFEAKI

(inaudible 14:23:23) is shepherding us Mr —

JUDGE AMBLER

Yes, as it should be.

GLENN TOOTILL

Mr Bennion is up first Sir.

JUDGE AMBLER

All right. How long do you expect to be Mr Bennion?

THOMAS BENNION
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Mr Tootill's got on his sheet, but | think | said about an hour
and a quarter.

GLENN TOOTILL

That looks accurate. Sir, just to let you know from the
estimates my friends have provided, we have trimmed over
three hours so ...

JUDGE AMBLER

All right. Proceed.

THOMAS BENNION

| just stress that | think my estimate’s close to where | was. |
am going to ask obviously serious questions but | need you
to have in front of you three things. You are being handed a
copy of #P9 which is Jenny Charman’s evidence,
environmental evidence given earlier this week, #P8 which
is Harold Maniapoto’s environmental evidence. I've just got
a couple of questions on those a little later. And you should
have from the registrar a bundle #A76(f), which has been
filed electronically and the appropriate number of copies
provided. And | think I've got a brief question using the
Crown’s — about the Huia in the Crown bundle. And just to
let you know in terms of topics, I'm here to ask generic
questions on behalf of | guess a number of legal counsel, so
my questions will be necessarily generic. I'm going to bring
up a couple of specific cases, so the Orahiri 4 block just
briefly because that's been done mostly, and Ngaroto Lake.
I'll be touching on ancestral landscapes which | understand
might be Ms Bennett's area, and there will be some
discussion on freshwater issues as well at a general level,
S0 just to give you an idea of the topics being covered.
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So | just wanted to start | guess with the first generic set of
questions about the issues my friend for the Crown took you
to about environmental management in Aotearoa and pre
and post contact and I'm looking at the summary of the
Scoping Report, so that's #A64(a), paragraph 2 on page 3,
where it says, “In a regime of environmental management
governed by Maori lore, environmental and resource
management were fundamental to the legal systems.” And |
know you go on to talk in these reports about kaitiakitanga
responsibilities and people looking after particular places
and you also have descriptions of the controls over eel weir
resources. So that's | take it what you mean by
environmental and resource management were fundamental
to the legal systems that were in place in Aotearoa at the
time of contact or at the time of Europeans coming into the
region in numbers?

PROFESSOR MICHAEL BELGRAVE

Yes. Management also includes who has what rights in that
field as well.

THOMAS BENNION

Yes, and | just wanted to take you in particular to in the main
report #A76 and page 347, and there's | think Elsdon Best
talking about tuna in the Otorohanga — oh it's Cowan — in the
Otorohanga area. So there's quite strict ownership if you
want to put those broad terms or legal rights around who
can use particular parts of the lakes of this let's call them
wetlands and lakes, and also there's also rules around
outsiders coming in and around trade, those sort of matters,
but that's all covered in detail there isn't it?

PROFESSOR MICHAEL BELGRAVE
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Yes.

THOMAS BENNION

Now you say also in that quote in the Scoping Report
summary #A64(a), paragraph 2, page 3. You also say,
“Resource management in resource management in a 19th
century capitalist economy was subject to almost no legal
regulation,” and | just want to check that with you. The first
question | have is you talk about in the Scoping Report
about the common law rights around water. In fact there's
some quite detailed common law rules around water in
England isn't there that could be important to New Zealand?

PROFESSOR MICHAEL BELGRAVE

Yes.

THOMAS BENNION

So the common law in England was struggling with
industrialisation and water uses at this time?

PROFESSOR MICHAEL BELGRAVE

It certainly was and quite a lot of common law aspects of
what we call collective rights to resources were being
strongly whittled away by the sort of individualist needs of an
industrialising society.

THOMAS BENNION

But there was a possibility that judge-made rules from
England could have been applied here, adapted to
New Zealand circumstances. That was the general




TIME

TE REO AND ENGLISH (VERBATIM)

INTERPRETATION OF TE REO INTO ENGLISH

approach of common law?

PROFESSOR MICHAEL BELGRAVE

Yes.

THOMAS BENNION

There may have been someone on the panel knows about.

PROFESSOR MICHAEL BELGRAVE

Yes.

THOMAS BENNION

14:30

Okay, but when you say also — well, let’s just explore that
one more step, in fact the common law rules you set out in
#A64 in your Scoping Report page 22, you set out the
standard rules on water and they actually say lower users
can expect a quality and quantity that’s unaffected by the
uses up the river and the common law didn’t support
extraordinary uses. So those could’'ve been quite a
restrictive set of rules potentially applied in New Zealand?

PROFESSOR MICHAEL BELGRAVE

Yes. | think | better clarify what | say about no rules. I'm
afraid that is a gross overstatement, but extractive rules
associated with property ownership give much more power
to property ownership, so the controls over people who own
the property, water of course is anomalous because it flows
over properties so therefore needs a different set of rules.

JUDGE AMBLER




TIME

TE REO AND ENGLISH (VERBATIM)

INTERPRETATION OF TE REO INTO ENGLISH

Mr Bennion you say “Could have applied” or “Did apply?”

THOMAS BENNION

Yes, I'm going to come to the Te Kawa drainage water case
which is an actual — seems to me to be an instance where
this was tested, if that’s — | just have one further point before
| get there. In the Scoping Report at page 60 you talk about
the Public Works Act 1876 formally vested the control of
waterways into the hand of the Crown, do you have a copy —
| didn’t see it in the document bank and | should’ve realised
and got a copy, but does anyone have a copy on them?

PROFESSOR MICHAEL BELGRAVE

No, I'm sorry | can’t clarify that, what that means.

THOMAS BENNION

Yes, well, let's me take you to this provision in the Act.
Section 165 says every natural water course, stream and
river, not navigatable, is a public drain within the meaning of
the Act, is that the sort of thing you're thinking of?

PROFESSOR MICHAEL BELGRAVE

Yes, yes.

THOMAS BENNION

So in the Public Works Act of 1876, at that moment you
have the system of Maori rules, law that we talked about on
the one hand and then at that moment you also have a
central Government statute saying every natural
watercourse is a drain?
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PROFESSOR MICHAEL BELGRAVE

Yes.

THOMAS BENNION

So it's not just unregulated it’s actually got a very strong
central regulator imposing a fundamentally different regime,
isn’t that a better way to put it?

PROFESSOR MICHAEL BELGRAVE

Yes, yeah, | think that’s probably a better way of putting it.

THOMAS BENNION

Now, coming to the issue of the common law and again |
guess anyone seeing the Kawakawa drainage issue
should’ve twigged and got the Hone case and referred to it
and | see you've referred to it in your answers for
clarification. Now, we’ve briefly been to some of the facts of
the case and you brought up a letter of, | think it's Mr Brown,
the president of the Maniapoto/Tawharetoa Maori
Land Board at the time, just a question of that, is he
responding in a general sense to this or are the lands
actually lands that he has any control over at the time, do we
know?

PROFESSOR MICHAEL BELGRAVE

| can’t answer that question.

THOMAS BENNION

| just want to put, because | just realised the case would be
important and | can do this in submission but | just want to
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put some points to you from the case that may interest, may
get your response to them. As you may remember the case
was about an area of land at the end of the wetland if you
like, crudely, and the question was, were your rights going to
be reserved there? Now the statement made in the
judgment is that the native owners of 8C, which is the block
involved are interested in these leased lands and have
signed the lease, some of them are not. Were you aware of
that or not and does that —

PROFESSOR MICHAEL BELGRAVE

| can’t remember that.

THOMAS BENNION

There’s also a statement that the owners of 8C in reality own
this land in trust for a great many other natives but the Court
says there’s no evidence of any such trust although at the
hearing Dr Bamford, that’s the other counsel, admitted that
claimants were considered to represent other natives.

PROFESSOR MICHAEL BELGRAVE

Yes.

THOMAS BENNION

Did you have any information of that nature?

PROFESSOR MICHAEL BELGRAVE

Other than that, no.

THOMAS BENNION
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So you've looked at the case, are you aware that the basic
finding of the case is actually an application of English
common law and just simply says they drain wetlands in
England so it can happen here and you’ve got no rights
except whatever eels might make it through.

PROFESSOR MICHAEL BELGRAVE

Yes, | basically said that landowners have the right to drain
land so therefore the fact that you're sitting high and dry is
not compensatable [sic].

THOMAS BENNION

Or compensatable [sic] to the extent that whatever eels
might get through —

PROFESSOR MICHAEL BELGRAVE

The diminution of the number of eels is not compensatable
[sic] because it’s reliant on the ability of landowners to drain,
which is their right.

THOMAS BENNION

And | can’t see anything that suggests that the Judge there
was thinking about common law in New Zealand as being
anything different than law in England?

PROFESSOR MICHAEL BELGRAVE
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| wouldn’t have thought so, no.

THOMAS BENNION

Okay.

PROFESSOR MICHAEL BELGRAVE

It did seem that this case would’'ve made a good one for
Richard Boast’s notable cases.

THOMAS BENNION

| did look in that book last night but it wasn’t there.

JUDGE AMBLER

What is the case reference?

THOMAS BENNION

Sir, it's Hone Te Anga and Kawa Drainage Board, 1914,
33NZLR 1139 and my apologies I'd realised late that it
would be worth having a copy and | frantically had to email
around for one, but Sir, I'll obviously be putting that in and
making submissions for it.

PROFESSOR MICHAEL BELGRAVE

We have a copy online.

THOMAS BENNION

So in terms of your statement, unrelated capitalism, isn'’t it,
it's a combination of a central regulator bringing a very
important change to the water regime through statute and
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we seem to have in this case common law Judges applying
English common law without regard to the circumstances of
the colony, is that a —

PROFESSOR MICHAEL BELGRAVE

| think they would see themselves as implementing common
law by taking cognisance of the circumstance of the colony,
meaning swamps needed to be drained.

THOMAS BENNION

Yes, all right, given that the original claim was about £2000
for compensation and the eel wear was talked about as
being valuable, if there had been, if the common law basic
rules — if the Judge had said, “Well, you've got to give the
people the sort of fishery they previously had,” the cost of
drainage might've been quite different, is it too speculative?

PROFESSOR MICHAEL BELGRAVE

Sorry, | don’t quite follow the question.

THOMAS BENNION

Well, if we’d had a regime that says you really do need to
leave these owners at this part of the swamp, enjoy the level
of fishery they previously had, that might've changed the
cost of drainage in that area considerably or ultimately?

PROFESSOR MICHAEL BELGRAVE

Yes, it might've made it almost impossible to do, which is
another issue.

JUDGE AMBLER
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Just remind me, what'’s the outcome of this decision?

THOMAS BENNION

So it’s limited compensation. It's £150 | think for just the
breaking of the one year.

PROFESSOR MICHAEL BELGRAVE

Sorry, the decision doesn’t determine the compensation.

JUDGE AMBLER

No, | thought they negotiated something, | thought there was
a settlement.

PROFESSOR MICHAEL BELGRAVE

No, no, no, the thing is in the Court for a very long period of
time in a compensation Court but they agree on the facts but
they cannot agree on the principles whereby compensation
should be paid, so it's referred to the Supreme Court in
Auckland, the Supreme Court then determines on what
basis compensation should be paid, says that there’s no
compensation for the loss of the water and the eels as a loss
of the water because landowners have a right to drain, it is
compensation for the fact that your eel wear is high and dry
and you can’t use it, however, that compensation has to be,
which comes back to Crown counsel, has to be balanced or
| can’t remember the exact word, with the increased value of
the eel wear as a consequence of the scheme, that is then
referred back to the compensation Court which decides it's
£150. | have no idea on what logic, you know, what amount
that they said the hydro eel wear was worth and what the
increased value of the land was, but it was £150, so the
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Supreme Court only determined the principles, the
compensation Court then determined the amount.

JUDGE AMBLER

14:40

And that's the decision you're referring to is the decision of
the Supreme Court?

PROFESSOR MICHAEL BELGRAVE

Yes.

THOMAS BENNION

Well in the Supreme Court it sets the thing, matters to be
considered for compensation.

Now, in your supplementary or in your answers to written
questions you also mention another case that you're aware
called the Paratau Reserve involving Ngati Hikairo and given
these statements in the Kawakawa case about the owners
and having a sort of a trust relationship, there's some
similarity that we can now see with what people were trying
to achieve in the Paratau case? Were they also —

PROFESSOR MICHAEL BELGRAVE

This is a very — sorry, there are strong parallels.

THOMAS BENNION

Strong parallels, okay. And | just want to touch on a third
area where the legal regime that was in place and it's
changed in quite a dramatic way, and this is around
confiscation. In terms of creating a new regime and | think
here for example of Ngaroto Lake. In terms of creating a
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new regime or replacing existing resource management
regime, the burning and sacking of a village, the inhabitants
fleeing and their land being then taken by the Crown pretty
much wipes out a regime that might have been in place
around Ngaroto Lake for example?

PROFESSOR MICHAEL BELGRAVE

It does in, yes it certainly does in practice. It was possible in
some cases but not this one to come and re-establish things
when things died down, but in this case there doesn't appear
to be much evidence. It was also, Ngaroto was also a
defensive position which of course once the land is
confiscated loses that aspect of its value.

THOMAS BENNION

And just while we're at this issue of Maori actions or actions
in the landscape and going on to the question of where
Maori are involved in grappling with the new regime, the
Crown’s given you the example of Huia being taken we don't
know when but Buller reports on it in 1888. That's where we
got to with that?

PROFESSOR MICHAEL BELGRAVE

Yes, my memory is it's 1863 is the date he was given but it
could have been 1883.

THOMAS BENNION

And we do need to be careful about accounts like this. We
need to know the groups involved, what they knew about the
resource for example are important things aren't they? The
number of birds that might have been left. Did they have
any idea about that? Or an ornithologist (inaudible
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14:43:01). That fair?

PROFESSOR MICHAEL BELGRAVE

Sorry was that a rhetorical question?

THOMAS BENNION

Well Mr Buller’'s writing as someone concerned about this
but we would need to know within what management regime
or understanding of the number of birds left, these people
taking the birds, what (inaudible 14:43:24) they would have
had?

PROFESSOR MICHAEL BELGRAVE

Yes if it's in 1863 then there's a lot more birds around in
1863 than 1883.

THOMAS BENNION

So it's possible they thought 646 skins was just a good day
and there might be a lot more out there?

PROFESSOR MICHAEL BELGRAVE

Well a good month.

THOMAS BENNION

Good month, all right. But it's important in examples like
that to contextualise them fully isn't it? And before you draw
any obvious conclusions about or simple conclusions about
particular iwi or hapa becoming suddenly destructive where
it might not have been before?
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PROFESSOR MICHAEL BELGRAVE

Well the difficulty is it's impossible to contextualise a
statement like that.

JUDGE AMBLER

Mr McKay, are we certain on the date? Are you certain?
Because | thought | had read that Reischek was shooting
one of the last Huias in the mid 1880s.

LIAM MCKAY

My understanding was that the last confirmed sighting was
in December 1907.

JUDGE AMBLER

It's all right. But carry on Bennion.

PROFESSOR MICHAEL BELGRAVE

But by 1892 it was a real, | mean that's when they started to
actually do some protective (inaudible 14:44:23). | mean |
can have a check on the source that | used and come back
to you tomorrow with ...

JUDGE AMBLER

All right. Carry on Mr Bennion.

PROFESSOR MICHAEL BELGRAVE

| couldn’t actually find the original reference to the date I'm
afraid, it was a secondary source that gave that date.
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THOMAS BENNION

| now want to move on to an issue around landscape and in
the summary of the main report at paragraph 44. There's a
statement there, “This research project has highlighted the
way that Maori understandings of the landscape and of
natural resources differ substantially from the utilitarian or
romantic views of the landscape which were brought by
settler migrants ... and which have dominated Crown policy
in New Zealand until recent decades.” And | just want to in
the main report take you to page 228 where you're talking
about Kakepuku values.

PROFESSOR MICHAEL BELGRAVE

2287

THOMAS BENNION

228.

PROFESSOR MICHAEL BELGRAVE

Yes.

THOMAS BENNION

At paragraph 565 and 566. Is this exactly what you're — |
want too understand. This is an example of this because
there's talk of the romantic view of the landscape which is
the mountain, and also utilitarian in terms of the scenery
preservation bringing visitors. Is that the duality being
reflected there?

PROFESSOR MICHAEL BELGRAVE
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Yes, | mean what you value is what you see and the
influence of early 19" century, late 18™ century-early 19th
century romanticism on the way that photographs are taken
when they have photographs, the way that landscape is
painted, the way that quite literally to preserve scenes and
how that is read, it's a very dominant trope. However,
there's just one thing | want to add that's not in here that
actually comes from some thinking that comes beyond that.
We shouldn’t just assume that European views of landscape
were completely imported.  They also reflected the
experience of colonisation and relationship with the
landscape here and one of the things that | was unaware of
at the time but much more so is when we talk about these
areas of bracken, sand dunes and associate them with
things like rabbits, goats and pests, that's very much an
experience of the New Zealand and particularly the
experience of rabbits and the rabbit plague and when rabbits
were introduced into New Zealand recent research by
Professor Holland is suggesting that it's actually the
modification, the creation of pasture and the growth of things
like thistles that produces the environment for rabbits to
thrive in the 1880s and one of the things that they do
actually learn in that experience is that bits of rough ground
that have things like sand dunes and bracken in them can
become little oases for rabbits to continue and develop. So
it's not — there is a utilitarian aspect of looking at these bits
of wasteland because, you know, it’'s not just because they
don't fit the model of what looks nice. There is actually a
more practical reason why these places are treated as a risk
to pasture and to the economy.

THOMAS BENNION

All right. And that's the utilitarian side?
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PROFESSOR MICHAEL BELGRAVE

Well it shows that European attitudes to landscape and
ideas of landscape are a mixture of imported and locally
developed ideas. Some of them are, you know, cultural
values, some of them come from economic experience.

THOMAS BENNION

Now in the Scoping Report and | just lost my reference here
but | hope, | think it — hopefully someone on the panel
remembers. There was discussion about the idea of
ancestral landscapes becoming part of the Resource
Management Act and then that proposal wasn't taken up
finally.

APRIL BENNETT

Yes that was proposed in 2003 and was rejected due to
opposition from opposing parties.

THOMAS BENNION

Yes and do we know the nature of that opposition?

APRIL BENNETT

| understand that the nature, well the nature of the
opposition was that there was an argument that if ancestral
landscapes we're inserted into the RMA that it would open
up for Maori to veto all sorts of developments such as
subdivisions.

THOMAS BENNION
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All right. If | return to this quote which says, so “settler
migrants to New Zealand have dominated Crown policy in
New Zealand until recent decades”

14:50

| want to just test this with one example. You’ve got, you've
got the Jenny Charman evidence which is #P09 | think and
you see she’s got a series of appendices and I'm at the first
page of her appendix, yes. You see there’s a planning map
there. | think this is probably for Ms Bennett on the planning
side.

PROFESSOR MICHAEL BELGRAVE

We are just working our way through a pile...

APRIL BENNETT

So this is Wai 898, #P09?

THOMAS BENNION

#P09 and it's #P09(a) which is the first page reads,
“Appendices to evidence of J Charman you see that?

APRIL BENNETT

Yes.

THOMAS BENNION

Now do you see there’s a — it’s a district planning map and is
the first page and a legend after that?

APRIL BENNETT




TIME

TE REO AND ENGLISH (VERBATIM)

INTERPRETATION OF TE REO INTO ENGLISH

Yes.

THOMAS BENNION

And there’s a green — there’s a green area showing on the
planning map as Lake Ngaroto.

APRIL BENNETT

My map’s not in colour but | can see —

THOMAS BENNION

You can see the lake.

APRIL BENNETT

— Lake Ngaroto.

THOMAS BENNION

Yeah okay. Do you see there’s a series of arrows pointing —
there’s a circle around the outside of the lake, a dotted circle
and a series of arrows pointing inwards, and can you see
from the legend underneath that that’s a special landscape
area?

APRIL BENNETT

| can see that.

THOMAS BENNION

So — and also can you see from the symbols that there are
at least five archaeological sites in close proximity to the
lake?
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APRIL BENNETT

These are the (inaudible 14:52:11), yes?

THOMAS BENNION

Yes, and in fact there’s a whole series of them also leading
away to the — both to the east and the west, quite dense
sites around that area, yes? And can you also see that the
legend is showing that the, the dotted line on the outside
with the arrows pointing in refers to a special landscape
area.

APRIL BENNETT

Yes.

THOMAS BENNION

Now, in terms of the RMA, we can’t currently — you can'’t
actually take that area and call it an ancestral landscape can
you?

APRIL BENNETT

No.

THOMAS BENNION

You can only call it a landscape on the basis that it's now
standing landscape under section 6(b) | think it is of the Act.
That’s the case?

APRIL BENNETT
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Yes. That’s if it’s identified in the plan as such.

THOMAS BENNION

Yes. And in terms of calling it an outstanding landscape, the
values that are imputed to it are the sorts of values that have
been talked about with Kakepuku the romantic ones in
particular aren’t they? They’re not — that’s what’s occurring
isn’t it under the RMA now?

APRIL BENNETT

There might be a range of values that are attributed to that
site, but they would be of that nature for example, so they
would be in relationship to amenity value. So what, it's a
scenic value of the site and my understanding is that the
scenic value of the site might be connected with you know,
ideas about romanticism that we refer to earlier.

THOMAS BENNION

So when the report talks about the problem of things like
wahi tapu being confined and not joined up and there being
that sort of lack of holistic approach. Is this an example of
that? Well we have an area which you provided extensive
information about in your document bank littered with
archaeological sites obviously important to Maori, but in
terms of the landscape that the most — the area that joins it
up is a landscape setting that has nothing to do with those
issues.

APRIL BENNETT

Mmm, so Ngaroto could be interpreted or could be called an
ancestral landscape because it is much more than just these
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discreet sites that are marked by the “A’s” on the maps. So
if we could think about them for example as like pieces of
fabric, whereas the lake itself and the area around it is a
whole fabric where the sites are connected and important to
the people for a whole lot of reasons.

JUDGE AMBLER

Right. So does that mean that you can have an area
designated as outstanding landscape because of its cultural
historical importance to Maori?

APRIL BENNETT

The — those values — so the important of the site to Maori
could form part of a set of values that make the landscape
outstanding.

THOMAS BENNION

Do you know whether that's the case with this particular
landscape setting in the district plan?

APRIL BENNETT

Whether those values form —

THOMAS BENNION

Part of the setting of this particular — of the setting of this
landscape?

APRIL BENNETT

| don’t know, sorry.
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JUDGE AMBLER

All right. Would you expect the district plan to explain that?
Would it give reasons for particular area having outstanding
landscape?

APRIL BENNETT

Absolutely.

THOMAS BENNION

Yes, and if the plan said that those values were simply
physical values not Maori values at all, would that surprise
you in terms of planning and how it's approached?

APRIL BENNETT

Well it would surprise me in 2013, but it depends how old
the plan is, mmm.

THOMAS BENNION

Right. Do you think that there should be a — that there
should be better provision for ancestral landscapes in the
RMA? Was that your, was that your conclusion or I'm not
sure | read that conclusion anywhere?

APRIL BENNETT

| think so because the RMA is the main piece of legislation
that controls the way that land is used, so district councils
have that authority, so the Historic Places Act is essentially
— essentially has a side-role. The RMA is the main piece of
legislation, and so in order for ancestral landscapes to be
protected in any piece of law, provisions for that protection
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should be in the RMA.

THOMAS BENNION

All right. | just want to now go to the freshwater, a
freshwater issue, and | want to go to the bundle that |
handled — handed out which is 76(f). So this is series of
questions around freshwater.

The first document or the second document | got on page 2,
these are all documents from your — which I've extracted out
of your database just simply to make it easier for questions.

The first document — page 2 talks about pollution worry for
dairy man and talks about concerns in 1969 around dairying
effluent and its problems. | notice in the following two pages
you got a — in the document bank, a letter from Rose Mangu
concerned about the temporary permits for discharge and
some ponds that she wanted to build, and my first question
was simply to ask if — and whoever was collecting those
materials, was this just one example that you pulled out
because of the Maori name or were their lots of other people
writing in or was this the only one you found in the file on
dairy pollution, the only example someone writing in
concerned about ponding and those issues?

PROFESSOR MICHAEL BELGRAVE

I’'m not sure that the person who collected it is here so | can’t
answer that question...

THOMAS BENNION

All right. In the summary that Mr Young read out, | think he
said that dairying — the things that need to be done is
basically ponding and putting — discharging effluent to land
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to let it filter through. Those are things that have been
talked about in 1969 aren’t they?

PROFESSOR MICHAEL BELGRAVE

| think we —

THOMAS BENNION

Those two basic policies.

PROFESSOR MICHAEL BELGRAVE

Yes.

THOMAS BENNION

But you go on in your evidence to talk about in your — in the
summary report | think it is, to say for example the Fonterra
chord is not really being adhered to. The people aren’t even
doing these things properly at the moment are they?

PROFESSOR MICHAEL BELGRAVE

Again that is — do you want to

DR JONATHAN PROCTOR

Well Fonterra called it purely | suppose non-regulatory piece
of agreement really between farmers and the culprit.

THOMAS BENNION

15:00

Yes | don’t mean around — | don’t’ mean around the legality
of it. | just mean that the failures that are occurring are
failures to do the things that were talked about in 1969 which
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is some ponding and discharge to land. Some of that — a lot
of that still not happening, is that fair?

DR JONATHAN PROCTOR

| think in the Scope Book it did point out some of those
issues in terms of the Waikato Regional Council not forcing
some of these actions.

THOMAS BENNION

Right and the solutions that are talked about here in these
extracts — in the extract on page 2, those are still the basic
solutions required to keep nitrate et cetera out of, out of
streams and stop pollution.

DR JONATHAN PROCTOR

Well there’s a whole range of solutions to prohibit excessive
nutrients of our waterways and ponding and discharge to
lands is a basic one. We could move all the way through to
having cows permanently in sheds, collecting the waste and
then disposing them in a more advanced method.

THOMAS BENNION

Yes.

DR JONATHAN PROCTOR

So there’s a whole range of solutions that’ll come down to
economics and the operation of that business.

JUDGE AMBLER

Sorry. We will take the break. We will return at 3.20. Kia
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ora.

HEARING ADJOURNS: 3.01 PM

HEARING RESUMES: 3.20 PM

JASON POU

15:20 Sir, | see Mr Solomon and Mr Afeaki are already taking the
liberty, so can the rest of us have permission to take our
jackets off?
JUDGE AMBLER

15:20 Yes, | mentioned it to Mr Afeaki outside. He’s not offside,

yes, we'll take our jackets off.

Yes, well it is, hei whakamarama ki a koutou e whakarongo
mai na, koira te tikanga o te Kooti, me inoi ki te Kaiwhakawa
ki te tangohia nga kooti. Koira te tikanga e Koro, e Hone

And just before we begin we will have a brief judicial
conference at the close of today. There’s only a couple of
matters to run through.

Now, Mr Bennion.

THOMAS BENNION

Okay Sir, yes, | was at my bundle of documents #A76(f) and
| was wanting to go to page 2 of it and these are questions
about the pollution control bill in the 1950s and progress
since. So, this is a — this is the discussion around the
pollution control bill and reasons for passing it.

| was just interested, looking through the reasons for it and
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there’s concern about pollution obviously. Nowhere is there
discussion that the Public Works/drainage legislation of past
years might've created this whole situation, did you see any
reflection of that in the policy discussions at this time or
might’'ve helped to create the problems?

PROFESSOR MICHAEL BELGRAVE

Sorry, | don’t recall, we don’t recall any discussion of that.

THOMAS BENNION

All right and just on page 5 at 7, at 6 it says, “Except by
uncertain and expensive common law procedure the farmer
and the rural factory are afforded no protection against the
pollution of drinking water.” And then in 7 again it says,
“Except again, by uncertain and expensive common law
procedure, private property owners facing beaches such as
those at Petone and Manukau have no protection from
depreciation of property values through pollution of adjacent
waters.”

Did you ever come across any instance of the Crown itself
taking say a common law nuisance action or similar against
to enforce standards for water bodies that it was in control
of?

PROFESSOR MICHAEL BELGRAVE

No, but we wouldn’t have looked specifically for it either.

THOMAS BENNION

All right, | wanted then, to go to | think it's page 7 which is
your page 954. Have | got that right? Sorry, no, it's page —
sorry, I've landed myself with a copy with the numbers off
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the bottom. | want to come to | think it's about page, it's the
last page actually, page 12, that’s easier and it's 959 of the
document bank. Now, this is a slightly earlier document it’s
July 1946 and I'm looking at the second paragraph in the
second sentence and it says, “The suggestion has been
made that is a first step that classification of waterways
according to the degree of pollution which might be tolerated
in the particular circumstances, attaching to each would be
of value as establishing an immediate standard which must
be maintained or sought.” That particular proposal didn’t
occur in 46 or '56 or did it?

PROFESSOR MICHAEL BELGRAVE

I'm sorry, | can’t remember.

THOMAS BENNION

Are you familiar with the current proposals around
freshwater standards and the amendments to those? You’ll
have to say —

JUDGE AMBLER

Sorry, we can’t record a head shake.

APRIL BENNETT

A little bit.

THOMAS BENNION

Well, | think we’ll appreciate our comment on this. If you pull
up Mr Maniapoto’s evidence, P8 and I'm not asking you to
confirm whether this is correct or not, but just to comment on
his comments. Do you have his evidence in front of you,
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statement of evidence?

APRIL BENNETT

Yes.

THOMAS BENNION

P8. If you go to 1.25 on page 8 he starts talking about the
Government’s freshwater standards proposals and at 1.28
he says there’s a current discussion document proposed
amendments to the national policy statement for freshwater
management 2011, you see it sets a nitrogen standard,
maniacal nitrogen standard and e-coli standards and it says
those are going to be bottom lines for national waterways.

My question is this, is this really — aren’t we really in 1946
stil? | mean am | looking at pretty much exactly the
proposal of 1946 in terms of the current proposals?

APRIL BENNETT

What | will say about, just from Ilooking at
Harold Maniapoto’s document here, what | will — he says in
paragraph 1.28 that the proposed amendments to the
national policy statement proposed some very depressing
standards and | would say that that is accurate. The
environmental bottom lines that are being proposed or there
is a view, a strong view that the environmental bottom lines
that are being proposed in that MPS are too low. But your
question of whether we’re in the same situation we were in
1946, | can’t answer that.

THOMAS BENNION

All right, and around those — the comment you made about
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these new standards, | understand that they say that if water
bodies don’'t currently meet those standards that the
community will determine how long it takes to get the water
body even up to those standards, have you got any
comment on current legislation and Maori involvement and
whether that raises concerns about how Maori might be
involved in that discussion about getting bodies back to even
these standards?

APRIL BENNETT

Well, the proposed standards as | was saying before, they
set the environmental bottom lines very low, so the danger
there is that standards in some places will be able to drop.
So, that’s the fear. In terms of Maori engagement in these
types of processes there’s a lot of talk at the moment about
things improving for Maori, so for example for Maori being
able to collaborate with local authorities and with other users
of water, but there are also changes happening that in my
opinion will make things harder for Maori. So, for example |
was at a consultation hui on the proposed MPS last week.
There was — and the Government is not proposing at this
point in time to include an objective relating to Maori values
for water in the regulatory part of that MPS. What they are
proposing to do is to include recognition of Maori in the
preamble and in the appendices to the MPS, but as we
know it needs to be included in the regulatory part otherwise
local authorities won’t give effect to it.

THOMAS BENNION

15:30

| was also interested in the comment in the main report at
the page right at the back at page 389, | don’t know whose
comment this is, about, it's talking about pa tuna. It talks
about historical, at the bottom of page 388, sorry, “The
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historical sites themselves could form the basis of a network
of sites to monitor aspects in the wider environment from the
condition of particular indicated species,” | was wondering
about this proposal, the suggestion of joining, of networks of
sites, have you seen any — is there anything under the
current legislation that would allow say a series of water
bodies or in an area or a series of sites to be sort of
networked in this way. We've already discussed ancestral
landscape, but any other possibilities?

JONATHAN PROCTOR

What paragraph was that, sorry?

THOMAS BENNION

Sorry, at paragraph 963 at 388.

JONATHAN PROCTOR

Okay, just to provide the background on the context of those
comments in there, | think in relation to pa tuna we had a
network of essentially resource sites that were utilised also
as environmental monitoring sites, so we come back to
some of this morning’s discussion about the resolution or the
accuracy of science during the 1800s in comparison to
today, in some ways in the past the resolution or accuracy of
monitoring our environment was more accurate than today.

But coming back to your question about whether there is
proposals arising in the future through legislation, I'd have to
say no.

THOMAS BENNION

Okay. When you say more accurate in the past in terms of
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monitoring, what do you mean by that?

JONATHAN PROCTOR

| think one of the examples we had in the chapter on pa tuna
was around the Hokio Stream in the Horowhenua and | think
Whanganui also has a similar sort of history as well.
Anyway, in the Horowhenua there were 23 or so pa tuna
that were readily used and the environmental conditions of
those sites were regularly sort of recorded anecdotally |
suppose over time and as we move through into the
20™ century, all of those pa tuna sites are removed. The
relationship that that people have and the kaitiakitanga role |
suppose has also disappeared as well and now we have
what is essentially a single monitoring station from a
territorial whare.

THOMAS BENNION

Thank you, just in terms of this sort of management site, do
you know if there are any water bodies or sites in the region
that are under either a co-governance regime or a
section 33 sort of transfer and power regime under the RMA
in the Rohe Potae region, resource sites, let's say, either
wahi tapu type sites or lakes or anything like that, any that
you’ve come across that are in a co-governance regime
under the RMA or joint management regime or a section 33
transfer of powers?

APRIL BENNETT

My understanding is that no section of section 33 transfer of
power, have never occurred and that there is a substantive
co-management regime for the Waikato River.
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THOMAS BENNION

Yes, for the river, yes, just while we’re there, do you think
lakes such as Ngaroto, just if for instance, could be good
candidates for either a co-governance or even a transfer of
powers sort of regime?

APRIL BENNETT

| don’t see why not.

THOMAS BENNION

Do you think it would assist in management if there was a
possibility even of the transfer of ownership of the bed of the
lake, does that make a difference at all in terms of
management? Dr Proctor has probably got some thoughts
on that, | think he’s part owner of the lake.

JONATHAN PROCTOR

Yes, there are parallels to Lake Horowhenua in the
Horowhenua.

THOMAS BENNION

Yes.

JONATHAN PROCTOR

And essentially there is competing legislation over the
management of that lake, so the transfer of the bed of the
lake hasn’t resulted in the aspirations | suppose of the
owners that were set out during the late 19™ century.
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THOMAS BENNION

Again, just as a for instance, if we take in a lake that was
simply confiscated by the Crown and is degraded ever since
like Ngaroto, if the ownership transferred back bodies like
that, even under the RMA regime, would that and without
any other difficult historical legislation applying, do you think
that sort of regime might make a difference? Particularly the
ownership aspect of it?

JONATHAN PROCTOR

Well, | suppose it might pay for April to answer this one, but
under the RMA | suppose, I'm not too familiar, under the
District Plan or the regional plan is there provision in there to
force these agencies into co-management relationships and
| don’t think they’re —

THOMAS BENNION

Okay, so | just had a couple more matters before | go to a
specific one which is Orahere 4, I'm back at your answers to
questions, so this is your #A64(b), just a couple of things
that | just remembered | need to recover there. Page 10 of
those answers at paragraph 33, there’s on page 10, above
paragraph 33 there’s a map of showing the drainage
schemes in the Otorohanga. Do | take it that most of these
would’'ve involved the drainage provisions of the
Public Works Act and/or specific drainage schemes or river
management schemes?

PROFESSOR MICHAEL BELGRAVE

These are all specific drainage schemes under the drainage
legislation.
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THOMAS BENNION

All right. Could we —

PROFESSOR MICHAEL BELGRAVE

The same legislation is Kawa, but these are the other
schemes in that area.

THOMAS BENNION

So could we therefore characterise these as maps showing
us Public Works takings of a kind in this area of a particular

type?

PROFESSOR MICHAEL BELGRAVE

That's an interesting idea. Certainly it's a dramatic
transformation of landscape. It doesn’t involve a
transformation of title though because title continues to exist
in the landowners. There are adjustments that take place,
but in terms of a national development scheme, | mean this
is so large, if you look at all of these schemes together, it's a
huge area of land between Te Awamutu, Otorohanga and
further south.

THOMAS BENNION

So | understand Te Kawa at the top of this map is around
about five to 6000 acres, is that the sort of numbers that
have been talked about there?

PROFESSOR MICHAEL BELGRAVE

| can’t comment, agree to it. Kawa is one of the biggest.
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JUDGE AMBLER

Could I just clarify that this looks like someone has drawn
over an existing plan. So, in terms of the definition of the
area under the different schemes, they weren’t expressly
surveyed, they were by what, some sort of sketch plan?
How did you define the extent of the scheme?

PROFESSOR MICHAEL BELGRAVE

This plan was actually developed as part of the flood
response process, so they put this map together as we'’ve
got it, there’s a map that was just created for the purpose of
working out what to do over the 1950s floods.

The schemes themselves —

JUDGE AMBLER

Is that the dark outline that follows the blocks?

PROFESSOR MICHAEL BELGRAVE

You'll see the lines, you’ll see that each — the dark outlines
really just deals with the actual drainage area, the areas that
are going to be drained but the scheme is actually defined
by the black lines around each of them.

JUDGE AMBLER

Around?

PROFESSOR MICHAEL BELGRAVE

There are black borderlines —
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JUDGE AMBLER

That’'s what I'm referring to, the black lines that follow some
titles.

PROFESSOR MICHAEL BELGRAVE

Yes, that defines the scheme.

JUDGE AMBLER

Okay.

PROFESSOR MICHAEL BELGRAVE

And the schemes had to be defined in order to determine
who was going to pay for them, because the ratepayers
within those blocks, so those people who were identified in
the block in those schemes are seen as the ones who are
going to benefit from the drainage so therefore that they can
be rated to pay for the cost.

JUDGE AMBLER

And they’d be lines drawn around whole existing survey
tittes. There’s wasn’t a need for a further survey?

PROFESSOR MICHAEL BELGRAVE

Yes, as far as I'm aware, it's around titles.

THOMAS BENNION

Sorry, and just checking on that. So at the blue I'm looking
at is the areas drained, not areas of water, they were areas
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of water?

PROFESSOR MICHAEL BELGRAVE

Yes.

JUDGE AMBLER

Blue or purple?

PROFESSOR MICHAEL BELGRAVE

Well, purple.

JUDGE AMBLER

The blue seems to be the river.

PROFESSOR MICHAEL BELGRAVE

Yes, yes.

THOMAS BENNION

15:40

So the purple is showing what was wetland, the swamp and
iS now —

PROFESSOR MICHAEL BELGRAVE

To be turned in —

THOMAS BENNION

To be?

PROFESSOR MICHAEL BELGRAVE
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Well, by the late 50s most of that is complete, but in fact
these drainage schemes were not discontinued, many of
them till the sixties and seventies. | think one of the
problems is assuming that you have a drainage scheme that
starts off in 908, suddenly everything is drained, but in fact
the big emphasis on Kawa occurs in the thirties as a relief
works and then in the post war stuff. So, it's a long time
before these drainage schemes actually completely get rid
of the wetlands.

JUDGE AMBLER

Are these schemes which today require ongoing pumping
like you do in other schemes, do you know?

PROFESSOR MICHAEL BELGRAVE

| don’t think they do. We did look around those but not as
far as I'm aware.

THOMAS BENNION

| just wondered if at paragraph 33, just straight under the
map, you've got, it is important to note that drainage
schemes alone were responsible for the complete and
immediate destruction of freshwater fisheries, | presume you
mean “were not” —

PROFESSOR MICHAEL BELGRAVE

Not, yes.

THOMAS BENNION

So | should add a not there, right, so just then | have a last
question about the Orahere 4, or the burial grounds, the
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two acres, | just want to clarify, that’s already been covered,
so | won’t get into any detail, but can | go to your main
report, #A76 at page 199, | think you’ve got a map plan
sorry, prepared. It was prepared for you by Opus and | just
wanted to be clear that the area shown as the Orahere
number 4 burial ground, I've got it black and white here, but |
think it's in yellow, that yellow area is simply someone
marking where you see the graves on the ground today?

PROFESSOR MICHAEL BELGRAVE

Yes, | believe so, yes, from memory.

THOMAS BENNION

All right and although you’ve shown in blue a whole lot of
areas taken and you show the whole of that area as being |
think taken or part taken, when you mean part taken, you're
talking about the 19.8 —

PROFESSOR MICHAEL BELGRAVE

We're talking about the 19.8 purchase. It's a little
misleading.

THOMAS BENNION

So we don’t have any close maps showing how close that
river is to the burial ground or to the yellow square, at the
moment?

PROFESSOR MICHAEL BELGRAVE

Sorry, repeat that?

THOMAS BENNION
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Sorry, we don’t have any map showing in detail exactly what
that 19.8 looks like in relation to the urupa right now?

PROFESSOR MICHAEL BELGRAVE

| believe it's the bite taken out of the top right corner, from
memory.

THOMAS BENNION

All right, and so there’s talk of the river actually being
diverted closer to the urupa and that occurred, yes?

PROFESSOR MICHAEL BELGRAVE

Definitely, yes, the urupa is on a slope now and it pretty
much just slopes straight down into the river. The river is
extremely close to where the graves are marked today.

JUDGE AMBLER

Can you just clarify one matter? | thought this all happened
around '58, ’59, in terms of the river works?

PROFESSOR MICHAEL BELGRAVE

It's a little bit later than that.

JUDGE AMBLER

All right, but on that first aerial map or plan in the legend it
explains that the arrows show pre-1919 and post — 19597

PROFESSOR MICHAEL BELGRAVE

It is actually an earlier work and disputes over that which are
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covered in the report. They actually diverted the river earlier
in 1920 and that section is the lighter blue section there. So,
the river actually went all the way around the island reserve
between 1920 and the later post-war, much more major
control scheme.

JUDGE AMBLER

So who did the 1920 scheme?

PROFESSOR MICHAEL BELGRAVE

It was the council | believe.

THOMAS BENNION

This was the post-1958 flood?

PROFESSOR MICHAEL BELGRAVE

Yes.

THOMAS BENNION

Just lastly on that, | think the work was done by the
Otorohanga County Council, it was a borough council by
1960.

PROFESSOR MICHAEL BELGRAVE

Sorry, which works are you talking about?

THOMAS BENNION

So I'm talking about the 19.8 perches in the 1960s and
seventies.
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PROFESSOR MICHAEL BELGRAVE

Right, yes.

THOMAS BENNION

So, is it the Otorohanga Borough Council by then, looking at
page 2027

PROFESSOR MICHAEL BELGRAVE

| think so.

THOMAS BENNION

Do you know how far the offices of that borough council are
from this urupa?

DAVID BELGRAVE

Quite far, is it Te Kdaiti, | don’t remember.

THOMAS BENNION

Just a question, all right.

DAVID BELGRAVE

You have — there’s a combination between the resident
engineer and the district engineer and they’re in different
places.

THOMAS BENNION

All right, | was just wondering whether it was the case that
you could walk down from the council offices and realise
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what was happening.

DAVID BELGRAVE

Yes, | couldn't tell you.

THOMAS BENNION

We can talk to others about that. Sir, that’s all the questions
| had, thank you.

JUDGE AMBLER

All right, Mr Tootill, who’s next?

GLENN TOOTILL

Sir, Ms Rongo next followed by Ms Lonnberg.

JUDGE AMBLER

And just for the benefit of counsel again, my understanding
or the approach that’s to be taken is that Mr Bennion has
covered the general issues and the rest are going to follow
up with specific claimant issues.

Ms Rongo, how long do you think you'll be?

EVE RONGO

Probably around two minutes, Sir.

JUDGE AMBLER

All right.
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EVE RONGO

Téna koutou, I'm not sure who | should direct my questions
to, so I'll just put it out there and whoever feels like they
want to respond I'll leave it to you.

My name is Eve Rongo and | represent claimants of
Ngati Hinemihi, Ngati Kauwhata and Ngati Wehiwehi
descent. | also represent whanau claims from te uri o
Kopere Tanoa, Te Whiutahi, Tutemahurangi, Waikura,
Tarapounamu and Ngamo. The questions that the Judge
has just said, I'll be asking you today, are specific to these
particular claimants.

Now, the Wai 262 Flora and Fauna claim has been raised
several times this morning. My grandfather was the
Ngati Koata claimant on that claim and it's known widely as
the flora and fauna claim. The media would refer to it in
terms of its intellectual property elements, but to my
whanau, the Wai 262 claim was all about tino rangatiratanga
and that’'s about our relationship with Te Taiao, would
remain intact and would continue to make decisions on what
happens to our taonga without outside interference.

Now, the claimants that | represent say that their
tino rangatiratanga and relationship with Te Taiao is
continually being interfered with by the Crown. Now, you
wouldn’t dispute that, would you?

PROFESSOR MICHAEL BELGRAVE

No.

EVE RONGO
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The claimants | represent also say that their duty as kaitiaki
is continually being interfered with by the Crown and I'll give
you an example. In the Tatu Mines in the Ohura Block in the
1930s the Crown failed to properly investigate the area
before they allowed a coal mine to be opened. The mine
would flood with water from the natural spring that ran below
the mine and the Crown had to close it. Now, the
tangata whenua were aware of this spring and the
surrounding environment but their duty as kaitiaki were
pushed to the side by the Crown. You’re not surprised that
a situation like this might occur, are you?

PROFESSOR MICHAEL BELGRAVE

No.

EVE RONGO

No, and you would agree with the claimants that their duty
as kaitiaki is continually being interfered with by the Crown?

PROFESSOR MICHAEL BELGRAVE

We do need to put this in context with specific things at a
specific time, but when the examples are being given, yes.

EVE RONGO

Now at page 17 of your #A76 report, you refer to the
inextricable link between the landscape and whakapapa,
that’s correct, isn’t it?

PROFESSOR MICHAEL BELGRAVE

Sorry?
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EVE RONGO

Sorry, I'll wait until you turn there, that’'s page 17 of your
#A76 report, you refer to the inextricable link between the
landscape and whakapapa?

PROFESSOR MICHAEL BELGRAVE

We do.

EVE RONGO

And a few pages over in the same report at page 20 you
note that the histories and stories relating to the landscapes
given them cultural meaning and link them to the
whakapapa to those in the present, that’s correct, isn’t it?

PROFESSOR MICHAEL BELGRAVE

Definitely.

EVE RONGO

Now you go on to say that because the histories are linked
to whakapapa, they’re not the same for everyone. That’s
correct, isnt it?

PROFESSOR MICHAEL BELGRAVE

Yes.

EVE RONGO

Now the hapi and whanau groups that | represent have
their own unique whakapapa, histories and stories relating to
their whenua, so claimant groups who didn’t participate in
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your study or provide case studies for your report, will have
their own unique whakapapa and stories relating to the
landscapes, won’t they?

PROFESSOR MICHAEL BELGRAVE

15:50

Absolutely, that's a fundamental principle of what we're on
about.

EVE RONGO

And it's that whakapapa and stories which connect them
with their whenua, that's correct?

PROFESSOR MICHAEL BELGRAVE

Yes.

EVE RONGO

Those are all the questions | have for you today
Professor Belgrave. On behalf of my claimants I'd like to
thank you for your report. It’s obvious that a lot of work was
put into it and they're very grateful. Thank you.

ELOISE LONNBERG

Téna koutou. | might need to stand. I'm not sure if you can
see me.

JUDGE AMBLER

How long will you be ms Lonnberg?

ELOISE LONNBERG
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Given Ms Rongo’s questions, probably 10 minutes.

My name is Ms Lonnberg and | represent two claimant
groups here today, one being Ngati Mahuta and the other
being Ngati Whakamarurangi and Ngati Tuirirangi. | just
wanted to address the two chapters that deal with the areas
that they're interested in, so you might already know that
that would be Chapter D on Oidroa and Chapter E on
Kawhia Harbour. But like | said, given Ms Rongo’s question
and your answer in terms of the perspective of this report
and also your earlier discussion with the Crown on how you
approach the report and how it’s not really a comprehensive
history and to the extent that each chapter doesn't
necessarily cover more than certain iwi or hapa, | think all |
really need to say is thank you for your report and our clients
want to have it recorded on the record that they do have
historical korero and traditions in relation to these particular
areas and they just want to refer the Tribunal’s attention to
their evidence in week 3 and 6.

In relation to Whakamarurangi and Tuirirangi, they would
just like to have it recorded that they also have a working
relationship with DOC and are continuously working to
improve the environmental health of Oidroa in particular and
in relation to Ngati Mahuta, that's much like Ngati Hikairo,
they are also interested in engaging with the Crown and are
equally concerned about the lack of influence that they have
over environmental decisions in that area, and that's all |
have. Thank you.

JUDGE AMBLER

You'd appreciate that those other hapid and iwi have
interests in those areas?
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PROFESSOR MICHAEL BELGRAVE

Absolutely yes. | just should make the comment that Ngati
Mahuta claimants did come to one of the Hikairo hui and
give their blessing to work with Hikairo on those
understandings.

JUDGE AMBLER

Thank you.

MAUI SOLOMON

Mr Solomon here Sir. I'll be about 25 minutes maybe less
depending on the answers | get.

There has been reference by Crown counsel and claimant
counsel and I think you also make a reference in your report
to the Wai 262 claim so I'm going to follow suit and also
make a reference to it. Now | know your reports were
completed before the Wai 262 report was released, but have
you had an opportunity to peruse those thousand pages?

PROFESSOR MICHAEL BELGRAVE

| have to say | have not.

MAUI SOLOMON

| can highly recommend it. All right.

PROFESSOR MICHAEL BELGRAVE

I'm sure you can.
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MAUI SOLOMON

Okay, no look | won't ask any further questions. | think
there's plenty of submissions been made on that and we'll
leave that for submissions later, but my questions will focus
on the chapter you deal with Te Horongopai and the gravel
pit, so I'm not sure who on the panel will deal with it. Tl
probably put a buck each way on Mr Young. Dr Young,
right, thank you.

DR GRANT YOUNG

Kia ora.

MAUI SOLOMON

At pages 307 to 314 you discuss the role of —

JUDGE AMBLER

Is this #A767?

MAUI SOLOMON

Sorry Sir, yes that's #A76 yes.

JUDGE AMBLER

Thank you.

MAUI SOLOMON

You discuss the role of Matakitaki in the establishment of
boundaries for the Ohura South Block and the Horangapai
and as you may recall from our exchanges and our
discussions at the Whanganui hearing, Matakitaki is the
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great-great grandfather of one named claimants that |
represent Ngati Rangatahi and that's the late
Robert Waretini Herbert. Now as | wunderstand it,
Horangapai straddles the boundaries between the 903 and
the 898 district inquiries and this is why it's been raised by
claimants in both of these sets of hearings. Do you agree
with that?

DR GRANT YOUNG

Yes, the Taringamotu Stream is, as | understand it, on the
boundary of the inquiry district.

MAUI SOLOMON

And Ngati Rangatahi were involved in the peacemaking
treaty that occurred at Horangapai. That correct?

DR GRANT YOUNG

That's my understanding yes. They were among the many
iwi that were there, yes.

MAUI SOLOMON

Yes, one of many yes. At page 313 and that's when you're
describing the claims that were being made to the Court in
1892 for the land at Horangapai. You referred to evidence
given by Wahanui to the Court and then down the bottom of
page 313 you mention a statement by Wahanui to the effect
that Matakitaki and Te Awhitu both of whom are Ngati
Rangatahi “now oppose me”. What did Wahanui mean by
this statement in your opinion? Maybe to help you, was he
suggesting that Matakitaki was now himself claiming interest
in the Horangapai lands?
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DR GRANT YOUNG

So the purpose of this including this section in the report
was to emphasise the significance of the site for the
Whanganui Ngati Maniapoto and Waikato iwi who were
engaged in those negotiations there to end the conflict.
Now, this is a long way of saying that I'm not sure | can
answer the question in this context because there are
obviously some very significant dynamics going on in terms
of the Court hearing and that wasn't — | was less concerned
with the dynamics of the Court hearing and more concerned
with emphasising the importance of this site and explaining
the importance of this site when | put this evidence together.
So | think at this stage — | mean obviously we have
traversed these issues in the past but | don't feel in a
position to be able to answer that question confidently
without doing more preparation.

MAUI SOLOMON

Okay, no that's fair enough. You also refer to in this section
the various battles that took place between Ngati Maniapoto
and Ngati Urunumia on the one hand and Ngati Rangatahi
and Ngati Haua on the other. You also state that in the
1888 hearings in Otorohanga that Ngati Rangatahi “in this
Court were considered a Whanganui kinship group”. But
you're not suggesting here are you that Ngati Rangatahi are
not of Ngati Maniapoto?

DR GRANT YOUNG

Oh no, no definitely not, no. | think that's the way that they
were characterised by the Native Land Court rather than
even necessarily a self-identi — you know, rather than a way
that they identified themselves at that time.
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MAUI SOLOMON

Next | want to turn to the gravel pit and this is, | think we're
on pages 314, bottom of 314 Sir and that's #A76. And these
questions are asked on behalf of my clients in Wai 1803
Ngati Hari and some of these issues were touched on by my
friend Mr Williams who also represents Ngati Hari, Ngati
Urunumia in another claim and my purpose for asking these
questions is that there's a little bit of uncertainty around
some facts concerning this gravel pit and I'm hoping that you
may be able to cast some light on it.

16:00

But before | ask any questions if | could perhaps refer you to
page 303 because it’s there that you helpfully have a map of
the area in question and it’s sort of outlined in a broken line,
| think that’'s the area known as Rangitoto-TUhua 52A, am |
right there, that’s sort of with the little loop?

DR GRANT YOUNG

Yes, that’s Rangitoto-Tuhua 52, it’s in blue in that bush there
in the middle.

MAUI SOLOMON

That bush there, and that's the now 52A which is the
gravel pit that we’re concerned with here, that’s the area in
that little sort of peninsula, it looks like it's a sort of appendix
out to the right, it’s just in that area, it's about two acres,
you’re understanding?

DR GRANT YOUNG

The map doesn’t actually show the area that was taken
under the Public Works Act. The orange shaded area
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shows the portion of the block affected by earthworks and
erosion.

MAUI SOLOMON

Yes.

DR GRANT YOUNG

But it doesn’t actually show the area that was taken for the
gravel pit.

MAUI SOLOMON

Now, as | understand it, this piece of land was originally
around about 12 acres in size. The Rangitoto-Tuhua 52 and
the 52A1 which was the gravel pit was cut off from that
larger block. Is that your understanding also?

DR GRANT YOUNG

| know that an area of land was taken under the
Public Works Act, but | don’t know the specific details in
which it was taken. As | say my concern was with
establishing the location of the gravel pit and explaining the
erosion rather than the specific details of the Public Works
taking.

JUDGE AMBLER

What's the issue of uncertainty Mr Solomon?

MAUI SOLOMON

Well, it's the size of the area concerned, for one thing.
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JUDGE AMBLER

The size of the area taken?

MAUI SOLOMON

Of the gravel pit and then the size of the area that it formed
part of before it was split off.

JUDGE AMBLER

Well, aren’t these matters that could’ve been taken up with
Mr Alexander?

MAUI SOLOMON

Perhaps they should’ve been, Sir, yes. But they are covered
in the witness’ evidence so | thought there was another
opportunity to have another go at it.

JUDGE AMBLER

| see, all right.

MAUI SOLOMON

Because for example and Sir, my — I'm not trying to trap the
witness here at all, I'm just trying to get some sort of
clarification because the gravel pit is sort of covered in some
detail by the witness and for example there’s one matter
concerning the gravel pit, | think your evidence is in private
ownership, but | understand from an email that | received
today that it's actually owned by the commissioner of Crown
lands, | was wondering if you could comment on that.




TIME

TE REO AND ENGLISH (VERBATIM)

INTERPRETATION OF TE REO INTO ENGLISH

DR GRANT YOUNG

I'm not in a position to comment on the current disposition of
the land. | will, | know that there is a sketch map showing
the way in which this land was — the way in which the gravel
pit was located on the land and it’s in the document bank,
I'm fairly certain it’s in the document bank so | can get that
for you right now, if you'd like me to, it won’t take a moment.

MAUI SOLOMON

Thank you, if you could do that it would be helpful.

JUDGE AMBLER

And otherwise this might be something you can follow up in
writing for Mr Alexander. He’s sitting there, but...

MAUI SOLOMON

Well perhaps the difficulty is Sir, and is that Mr Alexander
really only gave select case studies yesterday and out of the
5000 it probably would’'ve been unlikely that Mr Alexander
would have had any detailed knowledge of the gravel pit
taking and because this witness had mentioned it
specifically | thought it was more appropriate to put the
questions to him.

JUDGE AMBLER

But if the question is about the area, then my impression of
Mr Alexander’s database is that he can relatively give you
the answer of how much was taken.

DR GRANT YOUNG
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| can locate that overnight and bring a reference back
tomorrow if that would be helpful.

MAUI SOLOMON

You mention the figure of £35 was paid for this gravel pit
when it was taken by the council, but you’re not sure
whether it was paid to the owners or the Maori Land Board?

DR GRANT YOUNG

No, that statement is at the end of paragraph 764 is a
positive statement, it was either distributed to the owners or
paid over to the Maori Land Board, depending on, because
of course one block was owned by one owner | think and the
other one was owned by multiple owners. So, in the case of
the single owner or the small group of owners it was paid
directly to them and the — where a distribution to a larger
group is required then it went to the district’s
Maori Land Board.

MAUI SOLOMON

But you can’t say whether it actually got to the owners?

DR GRANT YOUNG

Well, as is always the case with this it would’ve, you know, it
would’'ve gone through the usual procedures of the
District Maori Land Board and we can’t be positive on that.

MAUI SOLOMON

Now at paragraph 766 you mention in the opening sentence
there that in 1965 a neighbouring landowner who was a
clerk of the Taumarunui County Council asked to buy the
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larger parcel of land from the Crown. Now, I'm assuming
that’'s the larger parcel adjacent to the gravel pit, is that
correct?

DR GRANT YOUNG

| think that’s the larger parcel of the land which was taken.

MAUI SOLOMON

Right, Sir, | have a number of other questions but in light of
Dr Young’s responses it might be practical to get these in
writing and get a written response.

JUDGE AMBLER

All right, well, | think you can do that. It does occur to me
that these are the sorts of things that could’ve been raised in
questions of clarification prehearing and it you had a clear
platform on which to follow through. But you may do that, so
you're finished?

MAUI SOLOMON

Thank you Sir, yes, | acknowledge that. | have no further
questions. Thank you panel.

CAMERON HOCKLY

Kia or Sir, Mr Hockly here, Téna Kkoutou.
Professor Belgrave, téna koe —

JUDGE AMBLER

And how long do you expect to be?
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CAMERON HOCKLY

16:08

Two minutes, Sir. Ki nga kairangahau koutou, téna koutou
mo t0 mahi. | have instructions from Ngati Te Wehi to say a
huge thank you for your mahi, for engaging with them,
listening to their stories and also for the evidence that you
have presented. They are very grateful for that. | just have
a very small sequence of questions.

Now, when you came to Aotea, to inspect the sites, was it
an open invitation for any and all tribes to come and talk and
show you their wahi tapu?

PROFESSOR MICHAEL BELGRAVE

We were obviously talking to Ngati Te Wehi. They were
involved in setting up the hui. | have no knowledge that it
was exclusive in that sense, yes.

CAMERON HOCKLY

And for the Aotea Harbour in particular, did any other iwi
other than Ngati Te Wehi come in and engage with you
about wahi tapu in the area?

PROFESSOR MICHAEL BELGRAVE

The only additional person who came in to those hui was
Edith who came over to talk about her issues with Te Maika
rather than —

CAMERON HOCKLY

Ka pai. Those are all my questions. Thank you very much
Sir, kia ora.




TIME

TE REO AND ENGLISH (VERBATIM)

INTERPRETATION OF TE REO INTO ENGLISH

DAVID LAIRD

16:10

My name is David Laird, I'm appearing today for Wai 2087
and 1908...

JUDGE AMBLER

Perhaps if you can stay standing Mr Laird.

DAVID LAIRD

| may have some difficulty seeing my screen Sir.

JUDGE AMBLER

All right.

DAVID LAIRD

| can actually see the witnesses, yes see the witnesses.

JUDGE AMBLER

How long do you expect to be?

DAVID LAIRD

| would expect to be around five minutes Sir.

Fellow counsel have asked a number of questions which
enabled me to delete a few. Firstly, I'd like to thank the
research team for the two major reports and there's much
excellent material in there that our claimants will be using.

Professor Belgrave, | suspect most of my questions apply to
you and perhaps you could indicate if you feel it's more
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appropriate to ask somebody else. My first question relates
to eels. In a number of places in your reports for instance
#A76(b) in the summary report on paragraphs 32 and 33,
your research relating to eels concluded in a number of
places that eel populations have undoubtedly declined since
the arrival of the Crown and are still declining or at very best
in some locations have stabilised at reduced populations.
That correct?

PROFESSOR MICHAEL BELGRAVE

It's correct that we've said that yes. It's not relying on my
expertise though.

DAVID LAIRD

Yes, yes understand that. What's of interest to me is can we
safely assume that this conclusion also applies to the
waterways flowing into Kawhia, Whaingaroa, Aotea
Harbours?

PROFESSOR MICHAEL BELGRAVE

Oh, | would have thought so yes.

DAVID LAIRD

Thank you.

PROFESSOR MICHAEL BELGRAVE

There is also additional evidence about water quality issues
in terms of sedimentation and the like as well.

DAVID LAIRD
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Now we have a client who grew up in a hapd whanau
environment in which some of the traditional tikanga
practices for management of waterway habitats, flora and
fauna were still being applied by agreement between hapi
and whanau in their local part of the adjoining rives to their
customary land or their traditional land and that was
particularly in respect to —

JUDGE AMBLER

Can you be specific?

DAVID LAIRD

Sorry Sir?

JUDGE AMBLER

Can you be specific as to who you're speaking about?

DAVID LAIRD

Wai 2087 Sir.

JUDGE AMBLER

Yes, what area so that we can —

DAVID LAIRD

In the Awaroa River and Te Kauri Stream.

JUDGE AMBLER

Okay. And on behalf of whom?
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DAVID LAIRD

Homai Uerata, Sir. He’s appearing tomorrow.

But obviously that exercise of rangatiratanga and
kaitiakitanga was largely limited to those agreements
between Maori, there was very little trickle over into other
areas of the community. Now in your summary in #A76(b),
paragraph 38, you've said that “Ownership rights over the
fisheries mostly rested with hapi who occupied the adjacent
coastal land” and | take that coastal land to apply to
riverbanks and so on. That means that, to me, that under
customary law or tikanga local hapld and their whanau
exercised a predominant role in the exercise of
rangatiratanga regarding harvest control, management of
waterway, flora and fauna. Is that correct?

PROFESSOR MICHAEL BELGRAVE

It's correct but there are also some areas where resource
use has taken place at a quite large area and the
relationship between — | mean | don't want to start defining
hapt and iwi and the like but just to say that for say shark
hunting you've got a substantial number of people coming
into Kawhia at a particular time doing that. The relationship
between their rights, the rights of those people who were
there at the time is something that is a complicated, but
which we don't have a great deal of knowledge but certainly
that had to be accommodated within people’s
understandings of their right to be there, the right to take the
fish et cetera.

DAVID LAIRD

So if | use the word “predominant” you would hesitate to be
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that specific?

PROFESSOR MICHAEL BELGRAVE

| think with that qualification.

DAVID LAIRD

Yes. So you would therefore expect, wouldn't you, that the
rangatiratanga recognised in article 2 of the treaty therefore
could be understood to be guaranteeing a considerable
continuance that hapi/whanau rangatiratanga, kaitiakitanga,
tikanga?

PROFESSOR MICHAEL BELGRAVE

Yes.

DAVID LAIRD

And your reports indicate that since the arrival of the Crown
in Rohe Potae these have not occupied, and I'm talking
again about hapu level, these have not occupied a central
place in the legal regime for planning and control,
management, protection of waterways and their associated
flora and fauna?

PROFESSOR MICHAEL BELGRAVE

Yes.

DAVID LAIRD

Would you say this also applies to the legal changes since
1990s?
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PROFESSOR MICHAEL BELGRAVE

The pendulum has moved somewhat but all, you know, all of
the claimants who we worked with were quite clear that it
hadn’t moved far enough in the direction that you are talking
about.

DAVID LAIRD

Several more quite short questions Sir.

JUDGE AMBLER

Yes, just on the point you were discussing the example of
Kawhia and the harvesting of shark where there would be a
wider group. I'm imagining you're explaining that would
come for the harvest. You'd be familiar with the example
quoted in the Waitangi Tribunal fisheries report at Ranginui
Harbour?

PROFESSOR MICHAEL BELGRAVE

Yes very much so.

JUDGE AMBLER

And that was very much a case where the local people, the
local whanau hapu had a role as kaitiaki in terms of looking
after the resource but on a regular perhaps annual basis the
call would go out to others in the surrounding districts to
come and harvest and share in the resource?

PROFESSOR MICHAEL BELGRAVE

Very much so. | mean we work with Ngai Takoto who are at
the moment using shark moko quite a lot in their own
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personal adornment. Yes, that's a good question.

JUDGE AMBLER

That's the dynamics of the different roles of those who you
might describe as ahi ka than perhaps who have more of a
right to take from the resource?

PROFESSOR MICHAEL BELGRAVE

| mean without knowing more about what's actually
happening you're certainly dealing with layers (inaudible
16:17:38) there, but you are also dealing with people who
move around quite a lot in this period. So the idea that
you've got a permanent settled population, | mean Tawhiao
is a very good example based very much in Kawhia but
elsewhere in different places. So people are moving. So it
would be a bit sceptic to say that you've got these settled
communities who are fixed and don't go elsewhere for their
reciprocal, you know, relationships elsewhere.

JUDGE AMBLER

No but the sense of the evidence elsewhere is that you have
roles of, in terms of kaitiaki —

PROFESSOR MICHAEL BELGRAVE

Yes.

JUDGE AMBLER

— that fall to those who are remaining in the particular area
of the resource?

PROFESSOR MICHAEL BELGRAVE
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Yes, whether they remain there or not.

JUDGE AMBLER

Yes I'm not saying that they're there permanently, no.

PROFESSOR MICHAEL BELGRAVE

| mean identified role, yes.

JUDGE AMBLER

All right, thank you. Mr Laird.

DAVID LAIRD

| was involved in nominating case studies for a number of
clients from a number of hapd which concerned research
into degradation and depletion of species in Kawhia and its
catchment. Now that particular suggestion didn't go through
but | just wanted to clarify a small comment in the report. In
your final environmental or case study report, in other words
not the summary, the last line at the bottom of page 14
continuing to the top of page 15 says “The Scoping Report
and this case study report have not undertaken any work on
the pollution of harbours, an issue of concern at Aotea,
Kawhia and the mouth of the Mokau, but to a much less
extent than for the more largely populated Whaingaroa
Harbour and at Raglan.” And just to clarify. This could be
read as saying that Maori generally from Kawhia, Aotea and
Mokau are less concerned about pollution of their harbours
than Maori from other areas. Now that's not what you're
actually saying there is it?

PROFESSOR MICHAEL BELGRAVE
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No, but because of the higher level of settlement like
Whaingaroa, then there are different issues which we were
not able to explore.

DAVID LAIRD

16:20

Thank you for clarifying that. | think you were asked a
question about whether the focus on particular groups of
some of these case studies means that the research may
not apply to other groups. In your experience did you often
receive indications from other claimants at attending
research hui who felt that the findings of some of those
reflected their experience as well and I'm particularly
thinking of things like pa tuna.

PROFESSOR MICHAEL BELGRAVE

| think so, but I'd have to remember back to the report back
hui, but certainly there were those sorts of voices, but | can’t
be specific about which ones. No one stood up and said,
“That’s not our story.”

DAVID LAIRD

Okay, and you’ve mentioned a lack of specificity in claims in
both your Scoping Report and your case study report, am |
correct in thinking that this review of the statements of claim
by your team was done in 2009 or early 20107

PROFESSOR MICHAEL BELGRAVE

Yes.

DAVID LAIRD
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Now in the period following that review you’ll accept won't
you that statements of claim will have become much more
specific in the lead up to the Tribunal’s deadline for filing
amended statements of claim at the end of 20117

PROFESSOR MICHAEL BELGRAVE

If you lawyers had been doing your job properly | would
assume that that’s been the case.

DAVID LAIRD

So your comments on specificity really represent the time
the Scoping Report —

PROFESSOR MICHAEL BELGRAVE

They represent the research challenge, not the claimant
challenge.

DAVID LAIRD

Right, and you’re also aware that more environmental
evidence has come in from tangata whenua since that time
to support the more particularised claims and there is still
more technical environmental research to come?

PROFESSOR MICHAEL BELGRAVE

Yes.

DAVID LAIRD

Thank you very much, no further questions.
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KIRIKAIAHI MAHUTARIKI

16:22

Kia ora Sir, Ms Mahutariki here, | don’t expect to be longer
than five minutes. Téna koutou katoa, nga mihi ki a koutou
katoa mo ona koutou mahi whakahirahira me ou koutou
report.

Kia ora koutou, my name is Ms Mahutariki, | just want to
thank you for your reports first. | act for the Maniapoto Maori
Trust Board who are prosecuting claims in this inquiry on
behalf of Ngati Maniapoto.

| only have a few questions relating to common themes
across the case studies and | suspect, Professor Belgrave,
that they will be properly directed to you although if anyone
else feels the need to answer, please do. So, firstly, this is a
bit like Public Works, isn’t it, in the sense that it's about
issues are about control and about who gets to say what
happens, is that right?

PROFESSOR MICHAEL BELGRAVE

Yes, yeah.

KIRIKAIAHI MAHUTARIKI

And looking across the case studies, overall, one of the
common themes is that the Crown is making the rules, yes.?

PROFESSOR MICHAEL BELGRAVE

Yes.

KIRIKAIAHI MAHUTARIKI
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And as an example it's been discussed previously by some
of my colleagues and | won’t go into the detail of it but just
as an example, the Kakepuku and Te Kawa drainage
scheme, which is on page 219 of your main report. You
don’t need to go there. So, there you have a wetland or the
Te Kawa Swamp and that was an important source of kai,
transport and safety in the sense of refuge in the time of
wars for Maniapoto, Te Rohe Potae Maori, wasn't it?

PROFESSOR MICHAEL BELGRAVE

Yes.

KIRIKAIAHI MAHUTARIKI

And the settler, however, that view different from that of the
settlers in the Crown in that it had no real value to them as a
wetland, did it? It was more valuable as pastoral land?

PROFESSOR MICHAEL BELGRAVE

Yes.

KIRIKAIAHI MAHUTARIKI

And then following on from that, the Crown implements a
process in order to obtain what it wants. So, now we have
the drainage schemes coming in, yes?

PROFESSOR MICHAEL BELGRAVE

When you say the Crown, what it wants, it's what it sees as
the owners of the land, European settlers wanting.

KIRIKAIAHI MAHUTARIKI
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Yes.

PROFESSOR MICHAEL BELGRAVE

But certainly the drainage of swamps has already had a
huge — | mean it's already been well underway elsewhere
substantially so much of the confiscated land was subject to
drainage schemes very early in the piece, often by private
entrepreneurs.

KIRIKAIAHI MAHUTARIKI

Okay, so in terms of the land or the wetlands being drained,
this in essence amongst other things facilitates pastoral
development, doesn’t it?

PROFESSOR MICHAEL BELGRAVE

Sorry, pastor development?

KIRIKAIAHI MAHUTARIKI

Yes. Which in turn facilitates Pakeha settlement?

PROFESSOR MICHAEL BELGRAVE

Yes, although we do have to accept that there are Maori
farmers as well who want to farm, want to be part of a new
economy and that’s part of the picture, but predominantly
this is a pastoral development and you also have to put in
place the fact the refrigeration of course creates a whole
new economy for milk and cheese, butter and also a lamb
and to a less extent, beef.

KIRIKAIAHI MAHUTARIKI
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And in terms of that Pakeha settlement or the facilitation by
draining the wetlands is one way of achieving that, Pakeha
settlement as a whole was one of the Crown’s aims in
Te Rohe Potae wasn't it?

PROFESSOR MICHAEL BELGRAVE

Yes. You're talking about from the 1870s on?

KIRIKAIAHI MAHUTARIKI

Yes, and the impact of fraying a wetland, that meant for
Maniapoto, that they no longer had control over that
resource, do they?

PROFESSOR MICHAEL BELGRAVE

The resource being the —

KIRIKAIAHI MAHUTARIKI

The wetland and the kai in it —

PROFESSOR MICHAEL BELGRAVE

No, but | mean technically they may have lost control of that
when the land was alienated, but certainly the
transformation of the landscape makes the use, takes away
the use as well.

KIRIKAIAHI MAHUTARIKI

And in taking those resources away from them, that in
essence takes away their ability to exercise
tino rangatiratanga over that, and also their responsibilities
and obligations in terms of kaitiakitanga in that they’d lost
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access to be able to take kai and feed their manuhiri, would
you agree with that?

PROFESSOR MICHAEL BELGRAVE

| would, with the proviso that rangatiratanga might've also
decided that they’d drain the wetlands and use the land as
pasture, but the point is, is that decision was never given to
them to make or recognised for them to make.

KIRIKAIAHI MAHUTARIKI

And in that sense control is shifted from the Maori owners or
Maniapoto to the Crown in that the Crown is simply taking
control of it, would you agree with that?

PROFESSOR MICHAEL BELGRAVE

Yes.

KIRIKAIAHI MAHUTARIKI

And this is just one example of the Crown taking control of
Maori resources or resources that once were looked after
and belonged to Maniapoto, Te Rohe Potae Maori?

PROFESSOR MICHAEL BELGRAVE

Yes, it's a very important one.

KIRIKAIAHI MAHUTARIKI

In terms of the Crown making the rooms, I'm stepping back
now to look at all the case studies, in terms of the Crown
making the rules around that, those rules generally relate to
access and use of the resources, is that right?
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PROFESSOR MICHAEL BELGRAVE

Yes.

KIRIKAIAHI MAHUTARIKI

And since the Crown has control and makes the rules, it’'s
reasonable to expect that the Crown, which would therefore
have a responsibility to ensure that there are no negative
environmental impacts?

PROFESSOR MICHAEL BELGRAVE

There’s always going to be negative environmental impacts.
There’s always got a balance some environmental impact.
So, | don’t think that any resource management regime is
going to say that there will be no negative environmental
impacts.

KIRIKAIAHI MAHUTARIKI

But the point is because Maniapoto in particular or
Rohe Potae Maori no longer have control over their
resource, it's been taken away from them, they can't
therefore look after it and they can’t prevent any further
negative environmental impacts?

PROFESSOR MICHAEL BELGRAVE

They can’t prioritise and then also prioritise the negative
impacts. They can't, in a sense, do the trade off that the
Crown is doing.

KIRIKAIAHI MAHUTARIKI
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And to date would you agree that Maniapoto or
Te Rohe Potae Maori had very little say over what happens
in terms of their resource?

PROFESSOR MICHAEL BELGRAVE

Well, | mean originally you’re talking about say in terms of
complete exercise of the tino rangatiratanga then definitely.
If we’re just talking about some say, then obviously under
the RMA there’s more say then there used to be under the
old complex legislation that preceded, but most of the period
very little, negligible.

KIRIKAIAHI MAHUTARIKI

16:30

Thank you Professor Belgrave. Thank you to all of you. Sir,
those are my questions.

JUDGE AMBLER

Kia ora. Mr Tootill?

BERNADETTE ARAPERE

Téna koe Sir. Téna koutou katoa. My name is Bernadette
Arapere. | know some of you but some of you | haven’t met
before. My firm has clients in some of the southern
Rangitoto-Tuhua Blocks as well as also acting for Ngati
Paretekawa and Ngati Hikairo. Today | am just going to ask
a few questions for Ngati Hikairo. I'm not entirely sure who
authored that part of the report but whoever did, feel free to
answer. So thank you for your answers to our questions of
clarification. In your answers you set out in more detail how
Paratau Lake which is Kawhia S Block was originally
awarded to eight persons as a Ngati Hikairo tribal eel
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reserve and it was later subdivided into two blocks with 19
and 132 owners. Would you agree that the Native Land
Court was effectively determining the membership of the iwi
in those lists of names?

PROFESSOR MICHAEL BELGRAVE

First of all I'd like to apologise to Ngati Hikairo that we didn't
actually complete the research that we were hoping to
complete for them largely to filing timeframes, so we feel
that we didn't do as much as we should have to complete a
survey of the issues that they raised. We have not looked at
the 1914 Court case that you are talking about so | cannot
tell you whether the list of names was given in by Ngati
Hikairo or not. My suspicion has been that the subdivision
occurred between those who were descendants of the
original eight and then this question of this piece of drained
land that should have been reserved for the tribe then gets
the additional 100 or so owners, but we haven’t looked at
the hearing, I'm afraid, for that.

BERNADETTE ARAPERE

And Mr Frank Thorne has put some research on the record
of inquiry and you say in your answers to questions of
clarification that what you found backs up what Mr Thorne
said about Paratau. But just back to the lists, you'd agree
that there's obviously scope for errors by exclusions or
wrongful inclusions?

PROFESSOR MICHAEL BELGRAVE

Well there's always scope for that as well. | mean the Court
would sometimes simply just take a list that has been given
to it by owners, or else it, you know, sometimes it will have a
highly contested hearing over who’s going to go into the
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block, but without having looked at that minute and | didn't
see in Frank’s report — he refers to the minute —

BERNADETTE ARAPERE

The 1892 minute or the —

PROFESSOR MICHAEL BELGRAVE

The 1892, no, but the 1914.

BERNADETTE ARAPERE

1914 minute?

PROFESSOR MICHAEL BELGRAVE

Yes | haven't seen it but it’s there.

BERNADETTE ARAPERE

All right. I'll leave that one there. At pages 182 to 184 of
your report you discuss the Ngati Hikairo resource
management unit.

JUDGE AMBLER

Sorry, just before you carry on with that. Just, in terms of
the extent to which you deal with Whare Tao, there's very
little in your report. Is that right? There's more in your
answers to questions (inaudible 16:33:59)

PROFESSOR MICHAEL BELGRAVE

Yes, we were able just to do a little bit more work to answer
that question as | say but we couldn't get the minutes in time
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to add that in and Paratau is a very interesting case that
certainly parallels the Kawa case.

JUDGE AMBLER

But it's really the questions of clarification that we should
look to for your treatment of Paratau?

PROFESSOR MICHAEL BELGRAVE

Yes.

BERNADETTE ARAPERE

Yes Sir they are very helpful. So as, | was just moving on to
the Ngati Hikairo resource management unit which you
discuss at pages 182 to 184 of your report and you discuss
the iwi resource management plan. Are you aware that that
plan only covered heritage issues as the iwi didn't have
enough funding to complete a full environmental resource
management plan?

PROFESSOR MICHAEL BELGRAVE

As | say, we weren’t able to do a full review of what was in
that but that wouldn't surprise me.

BERNADETTE ARAPERE

All right. Well, this is another question you might not be able
to answer Professor Belgrave but I'll put it anyway. Are you
aware that the iwi has presented evidence to this Tribunal
that they remain outside of true management of the
environment in their rohe?

PROFESSOR MICHAEL BELGRAVE
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Yes | am aware of that.

BERNADETTE ARAPERE

You are. Excellent. Thank you. And just lastly, at pages 18
to 19 of your report you discuss the tapu nature of sites at
Kawhia Moana and you say that at the beginning of the 20th
century it was decided to lift the tapu on many of these
places. By saying “many” do you accept that not all sites
had the tapu lifted or that the process might have been left
incomplete?

PROFESSOR MICHAEL BELGRAVE

The processes we explained to it was to lift the tapu site so
the places that people were likely to wander over as part of
the settlement in order to prevent the consequences of what
would occur if those tapu had been violated, but certainly
there was no suggestion that all sites had had a tapu lifted in
that process.

BERNADETTE ARAPERE

Okay, well that answers my next question which was — well
actually I'll put it this way. Are you aware that Ngati Hikairo
has given evidence that there are some remaining tapu sites
in Kawhia?

PROFESSOR MICHAEL BELGRAVE

| haven'’t read the full document but it wouldn’t surprise me if
that's the case.

BERNADETTE ARAPERE




TIME

TE REO AND ENGLISH (VERBATIM)

INTERPRETATION OF TE REO INTO ENGLISH

Téna koutou, thank you very much for your evidence. |It's
useful for all of our clients but | only had questions for Ngati
Hikairo today. Kia ora.

JUDGE AMBLER

Now Mr Tootill.

GLENN TOOTILL

Dr Gilling next.

JUDGE AMBLER

Dr Gilling, how long do you expect to be?

DR BRYAN GILLING

| think we put in for 20 minutes Sir, but judging by the
answers that | understand have already been given, we may
well be less than that.

JUDGE AMBLER

All right, thank you.

DR BRYAN GILLING

Téna koutou. | appear on behalf of the Te Maika Trust Wai
614. I'm not sure who’s dealing with this little section on Te
Maika.

PROFESSOR MICHAEL BELGRAVE

I'll answer.
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DR BRYAN GILLING

Thank you. Firstly, I'd just like to ask some quick questions
of clarification. Now this is in the main report. So the section
begins at page 109 and goes through to page 125. Page
112, you reported Mrs Dockery as saying that the people
who were involved with Te Maika preferred there to be no
infrastructure or services and then in the questions of
clarification the Crown asked you to clarify who these people
were and you said that you understood that it was the
trustees that she was referring to. So this is line 3 of
paragraph 2747

PROFESSOR MICHAEL BELGRAVE

Yes.

DR BRYAN GILLING

Now we are instructed that this is not what Mrs Dockery
meant. Would you accept that it makes more sense that
Mrs Dockery was actually referring to the informal bach
owners, the squatters, the residents, they are known by a
number of different names?

PROFESSOR MICHAEL BELGRAVE

Yes | apologise for that. | think we have given a misleading
answer in that sense. Some of them are squatters and
some of them are (inaudible 16:38:29)

DR BRYAN GILLING

Yes, and this is part of their problem isn't it?
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PROFESSOR MICHAEL BELGRAVE

Yes.

DR BRYAN GILLING

That there are in fact a range of different people occupying
there.

PROFESSOR MICHAEL BELGRAVE

Absolutely.

DR BRYAN GILLING

And the next similar question, page 117 paragraph 286,
there's a quote there, “second department”. Would you
accept that “departure” is more likely to have been what she
said, “Tainui canoe anchored there on its second
department [sic] from Taranaki.”

PROFESSOR MICHAEL BELGRAVE

I'm not quite sure how we've got a [sic] there. Yes definitely
means departure.

JUDGE AMBLER

What paragraph?

DR BRYAN GILLING

Yes. Thank you. Sorry, it's the long quote at the top of
page — middle of 117. And then at page 121 paragraph 295,
the first line of that new section, “1970s the Queen’s
solicitors proposed a plan.” Would you accept that that
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should in fact be “the Queen’s attorneys,” which is a term for
the group who were acting under a power of attorney from
the Queen at that time?

PROFESSOR MICHAEL BELGRAVE

| was unaware of that distinction but | would accept, | would
accept.

DR BRYAN GILLING (CONTINUED)

16:40

Well, the solicitors are involved with aspects of it.

PROFESSOR MICHAEL BELGRAVE

Yes.

DR BRYAN GILLING

Okay, thank you. Now, the other question along those lines,
page 118, paragraph 290 in several places in the report you
refer to the owners of Te Maika, would you agree that the
meaning of that term has changed over time?

PROFESSOR MICHAEL BELGRAVE

Well, it's owners in terms of — until the gift of King and then it
iS owner.

DR BRYAN GILLING

It's owner and then there’s from the early 1980s the trust?

PROFESSOR MICHAEL BELGRAVE

The trust.
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DR BRYAN GILLING

That’s right, thank you. There is just some changing through
there, so the owners back in 1904, that is in fact would you
agree an interesting term in that we’'ve got the native
township in there at this stage, so technical ownership, it
seems to me, is a little fuzzy around ownership of the native
township is it not?

PROFESSOR MICHAEL BELGRAVE

No.

DR BRYAN GILLING

As opposed to people who have interests.

DAVID BELGRAVE

Under the Native Townships Act the land is vested in the
District Maori Land Board as the registered proprietor, but
the beneficial owners retain an interest in the land.

DR BRYAN GILLING

Yes, so there’s two levels of ownership going on there, isn’t
there?

DAVID BELGRAVE

Yes, certainly, yeah, and you get the quite interesting
situation where the underlying titles that the owners holds,
which Maori land titles can still be partitioned with the
township on top of them.
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DR BRYAN GILLING

And indeed they are thank you. Moving onto something with
greater substance. Your report really only deals with the 99
acre area of the native township, doesn't it?

DAVID BELGRAVE

Pretty well, yes.

DR BRYAN GILLING

Yes, because there is a 485 acre block is actually taken.

DAVID BELGRAVE

Yes.

DR BRYAN GILLING

Well, can you provide any detail since we're talking about
overall about the environmental state of the area? What, if
any, details do you have about the environmental issues
about the rest of that area, the southern three quarters of the
block?

PROFESSOR MICHAEL BELGRAVE

We were made away of issues in relation to grazing but very
little else, particularly the use of the land for grazing during
summer when water was at a premium, but the short answer
is very little, if nothing.

DR BRYAN GILLING
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And nothing about the forestry that’s on a large part of it?

PROFESSOR MICHAEL BELGRAVE

No, no.

DR BRYAN GILLING

How about the various wabhi tapu in that southern area?

PROFESSOR MICHAEL BELGRAVE

Nothing specific other than...

DR BRYAN GILLING

Because there’s Te Rauparaha’s pa site for example is one
of them down there.

PROFESSOR MICHAEL BELGRAVE

That was identified to us as a place of significance.

DR BRYAN GILLING

But you have no further information about those that —

PROFESSOR MICHAEL BELGRAVE

No.

DR BRYAN GILLING

Okay, thank you. Now, we’ve talked with previous
witnesses about the quarry reserve and you refer to it on
page 117, paragraph 286, quarry reserve that was used by
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the Crown to be used to fill the swamp.

PROFESSOR MICHAEL BELGRAVE

Sorry, where did we say that?

DR BRYAN GILLING

The top partial paragraph on page 117, is para 286. |
haven’t seen that particular reference. Is that what it was
for?

PROFESSOR MICHAEL BELGRAVE

Well, it certainly, if it was for that it was for other things as
well, because one of the problems with the quarry was that
the quality of stone wasn’t sufficiently useful for the purpose
of using on the road and the like. So if it was, | must admit |
look at that with some surprise. Certainly if they were
intending to use it to fill the swamp, that was not its primary
function.

DR BRYAN GILLING

And are you aware of any use of the rock to make roads?

PROFESSOR MICHAEL BELGRAVE

It was certainly — you mean on the site or —

DR BRYAN GILLING

Well anywhere actually.

PROFESSOR MICHAEL BELGRAVE
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Well certainly rock was taken.

DR BRYAN GILLING

It was, that was my next question, if you have any idea
about that, who took it, where and when?

PROFESSOR MICHAEL BELGRAVE

| honestly can’t remember but there was something in the
files that we looked at that talked about the use of the stone,
but | cannot recall —

DR BRYAN GILLING

There was in 1929, in one of the documents, in your
document bank, the local bodies, it doesn’t want it anymore.

PROFESSOR MICHAEL BELGRAVE

Yes.

DR BRYAN GILLING

This was only 10 years after the reserve was created. It
doesn’t want it as the rocks are unsuitable as you said.

PROFESSOR MICHAEL BELGRAVE

Yes, | thought there was more but | may well be wrong.

DR BRYAN GILLING

These are more or less fishing questions.

PROFESSOR MICHAEL BELGRAVE
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Yes.

DR BRYAN GILLING

Because I'm trying to find some of these answers, yes.

PROFESSOR MICHAEL BELGRAVE

Yes, | mean my understanding originally was the quarry was
for making roads on the township but there’s no evidence
that those were ever made, so the rock must’'ve been used
in Kawhia itself.

DR BRYAN GILLING

| was wondering whether it might've been used when they
created the wharf, but you clearly have no information about
that sort of detail.

PROFESSOR MICHAEL BELGRAVE

It may well have been used for the wharf but | would’ve
thought that would’ve only been a relatively small portion of
the rock taken.

DR BRYAN GILLING

So, on page 117 there, you set out information about
particularly from Mrs Dockery about the cultural effects of
the quarry there, do you have any more information about
the impact of that quarry, the environmental impact
particularly?

PROFESSOR MICHAEL BELGRAVE
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No, not that isn’t in the report.

DR BRYAN GILLING

Thank you, moving to the next wharf that’s attached to the
bottom of that little hill, do you know who built the wharf or
when?

PROFESSOR MICHAEL BELGRAVE

Well, given that the whole justification for the township could
have a wharf that would have reasonably deep water, |
would’ve assumed that it was relatively early in the process.

DR BRYAN GILLING

One would, again I'm looking for the information, yes. So,
do you have any idea what the wharf’s current state is or
who is actually responsible for it?

PROFESSOR MICHAEL BELGRAVE

If we haven’t said so, no.

DR BRYAN GILLING

Do you have any idea again, it’s not in the report, | might —
just wondered if you had it elsewhere, about the
environmental effects of having that wharf there on the
foreshore around it or about having boats there or in the
bay, any —

PROFESSOR MICHAEL BELGRAVE

Well, the council material certainly shows concern about
pollution from boats and the possibility of that. Edith
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certainly raised the question of the impact of the wharf on
erosion around the point as a consequence but we have no
information about whether that’s the case or not. Certainly,
the problem’s of pollution for boats is an issue that's been
recognised.

JUDGE AMBLER

Specifically at Te Maika, or are you talking generally?

PROFESSOR MICHAEL BELGRAVE

No, at Te Maika, | think it's one of the environmental issues
that | think is raised by the council documents, either the
1970s or more recently —

JUDGE AMBLER

What specifically, because —

PROFESSOR MICHAEL BELGRAVE

Sewerage discharge.

JUDGE AMBLER

Sewerage from boats?

PROFESSOR MICHAEL BELGRAVE

Yes, but the boats are —

JUDGE AMBLER

| see.
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DR BRYAN GILLING

Thank you, turning just briefly to our document bank which is
A76(d) it was very helpful that you were able to provide
these documents and they complimented obviously a lot of
what the Bastion pay report had said too because a lot of
them are in fact the documents they referred to also. One
question about the document bank is that documents 33 and
41 which in the bundle that we’ve supplied, begin at page 55
and 145, seem to be exactly the same.

16:50

Now, document 41 however refers to being part1 of
something, is there a part 2, has something got a little mixed
up, do you know?

JUDGE AMBLER

Just explain what the documents are.

DR BRYAN GILLING

This is document 33, commission of Crown lands, Parawai
1897 to 1929 and document 41, commission of Crown lands
Parawai Native Township 1879 to 1929 and 41 includes in
its archival reference a very similar number and then part 1
at the end, they seem to us to be the same but since there
was a part 1 we were wondering whether there was a mixed
up somewhere and there should be a part 2 somewhere.

JUDGE AMBLER

So it’s an archived file, is it?

DR BRYAN GILLING
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It's a national archives file, goodness knows where because
you can’t tell from the gains reference.

JUDGE AMBLER

But is there something specific you were going to take us to
in there or is it just a general question?

DR BRYAN GILLING

This was a question as clarification about whether there are
some documents missing or whether they’ve got them mixed
up or whether the archives are duplicating things.

DAVID BELGRAVE

Sometimes there’s a duplication because just how they were
managed when we collected it all, made a mistake and
entered something twice and ended up with two copies of
the files. Being part 1 doesn’'t necessarily mean there’s a
part 2, it suggests there’s a part 2 but we couldn’t say with
complete assurance there’s a part 2. It's just the way that
they were labelled by bureaucrats at the time.

PROFESSOR MICHAEL BELGRAVE

So were these documents not available in Basset-Kaye's
document bank? Because they cover the area of the
establishment.

DR BRYAN GILLING

They’re ones that were referred to, yes. Moving to the
documents themselves and to our bundle, just a few quick
questions because most of them, as you will be aware, of
course, refer to the township, you know, those sorts of more
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Basset and Kaye issues rather than to other things. At
various places and one example is on our page 248, so near
the end.

DAVID BELGRAVE

Can you give our reference? We don’t have your bundle,
we have the bundle but we’ve got our documents.

DR BRYAN GILLING

Okay, it's C44. This is one of a number of documents which
refer to a Te Maika post office and store. This would
suggest that it needs a community of some sort to support a
store and a post office, wouldn’t it, and if so, do you have
any idea of the nature of such a community?

PROFESSOR MICHAEL BELGRAVE

My understanding is that the number of people there in the
1920s is still very small. Certainly there was a post office
but as there are forms of post offices demonstrated, you
didn’t necessarily have to have a substantial number of
people for a post office. My understanding is still that the
number of lessees on the block is still very, very small in the
1920s, not one that | would’ve thought would’ve been viable
for a store, but...

DR BRYAN GILLING

Right.

JUDGE AMBLER

Dr Gilling, how is any of this relevant to environmental
issues?
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DR BRYAN GILLING

They're documents that have been wused in the
environmental report, Sir.

JUDGE AMBLER

Yes, but in terms of what you’re exploring, you’re having a
discussion with the professor but | don’t understand how this
fits with environmental issues.

DR BRYAN GILLING

| was going to, if | could, head towards where the nature of
the community and the access to it, but I'm thinking Sir, in
light of the fact that the researchers don’t have any more
information about a number of these issues that | will leave
most of them behind. I've pretty much come to an end
anyway.

JUDGE AMBLER

Well, the access issue, | mean I'm not interested in the post
office and the store, | don’t understand that, but what's the
access issue?

DR BRYAN GILLING

Well, in that same document Sir, the previous two pages,
well, that letter refers to a map that’'s on the previous two
pages, which refers and it's about the taking of another road
line on the southern part of the block. Are you aware,
Professor Belgrave, of whether or not that road line was
formed or is there — has there been any actual physical
action taken that’s created that?
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PROFESSOR MICHAEL BELGRAVE

No, I'm not aware of whether road lines were formed in that
time.

JUDGE AMBLER

Was that something you raised with Basset and Kaye and if
not is that something you can simply raise with them?

DR BRYAN GILLING

Sorry, raised with Basset and Kaye?

JUDGE AMBLER

Well, the question of whether there’s a road line, because
from your memoranda that you’ve filed, this seems to be an
issue that hasn’t been addressed by your claimants, you
want to present some evidence and it’s just a big mystery for
me as to whether there is a roadway or not. So, do you
know if there is a roadway or not?

DR BRYAN GILLING

| don’t know, | don’t know, Sir, | see that the map and the
proclamation taking it, but I'm not aware of whether there is
any roadway there or whether there was a roadway created
at the time which has now fallen into disuse.

JUDGE AMBLER

Well, who are you going to ask the question of? Basset and
Kaye, Mr Alexander, he’s done Public Works, who?
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DR BRYAN GILLING

But it's not taken as a Public Works, Sir.

JUDGE AMBLER

No, but | can’t remember what Mr Alexander's answer was
in terms of his database, in fact | think he doesn’t deal with
native townships, but dont you have to ask
Basset and Kaye?

DR BRYAN GILLING

Well, if there was in fact a creation of a road line along that
foreshore then Sir that would’ve potentially been, at the time
at least, a significant environmental concern or issue or
impact maybe not so much now, if it had been created and
fallen into disuse. So, my question to Professor Belgrave
was only, whether it had been created or not, whether it had
been taken.

JUDGE AMBLER

All right, well, I'm completely confused now. | thought you
were doubtful as to whether it was created as a roadway,
legally created, I'm talking about.

DR BRYAN GILLING

No, it appears to me to be legally created. | was wondering
whether it had been actually created.

JUDGE AMBLER

Does your client not know?
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DR BRYAN GILLING

It's not there at the moment, Sir, in terms of anything visible
as a roadway, but | was wondering whether the researchers
might've seen something that indicated that it had been back
in the 1920s, but had since fallen into disuse.

JUDGE AMBLER

All right and you see this as an environmental issue?

DR BRYAN GILLING

Well, if it had been created along the foreshore, where it's
located, it would potentially have been.

JUDGE AMBLER

All right, Professor Belgrave, do you know that? Page 246,
well sorry, I'm not sure what document reference it is. C41,
the next page after it.

PROFESSOR MICHAEL BELGRAVE

| can’t answer that question, | mean for us the critical issue
is the series of maps were produced in around 1970 for the
development proposal, Queen’s development proposal,
those layout quite clearly where things are at that stage and
also identify the squatters on the road who have been able
to, the Council, | think in late fifties has actually allowed
people to put their baches on the designated —

JUDGE AMBLER

Yes, we're not talking about that though. If you look at the




TIME

TE REO AND ENGLISH (VERBATIM)

INTERPRETATION OF TE REO INTO ENGLISH

plan that —

PROFESSOR MICHAEL BELGRAVE

Before 1970 we have no great knowl! —

JUDGE AMBLER

You have no idea?

PROFESSOR MICHAEL BELGRAVE

No.

JUDGE AMBLER

All right, Dr Gilling.

DR BRYAN GILLING

17:00

Thank you Sir, | have one more question only, going back in
our bundle to page 38, which in your document bank, your
main document bank is B86. I'm sorry, I'm sorry the
document page 34, it’s B82. And this one is a letter from the
solicitors O’Shea & O’Shea. So page 34 in our bundle, B82
in your document bank. And it talks about the swamp, the
last substantive paragraph. “The nature of the swampy lake
... and O’Shea says there that the nature of the swamp was
changed in the 1950s by the bach owners creating more of a
pond than a low lying area. Do you have any further
information on the nature and fate of this swampy area?

PROFESSOR MICHAEL BELGRAVE

No.
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DR BRYAN GILLING

Okay.

PROFESSOR MICHAEL BELGRAVE

| mean this is the letter that we referred to this morning in
terms of the concern about where the archaeological sites
were and the, are we going to call them attorneys or
solicitors in this case?

DR BRYAN GILLING

These ones are the solicitors.

PROFESSOR MICHAEL BELGRAVE

The solicitors are in a sense raising concerns, their concerns
with one of the objectors to the scheme and the swamp
issue is one issue and the archaeological sites is another.

DR BRYAN GILLING

And just turning over four or five pages, your B87 page 39,
there's a map there.

PROFESSOR MICHAEL BELGRAVE

Yes.

DR BRYAN GILLING

Can you point out where the swampy area is please?

PROFESSOR MICHAEL BELGRAVE
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How do you want me to point it out?

JUDGE AMBLER

What page are you on? Dr Gilling what page of your ...

DR BRYAN GILLING

Page 39.

PROFESSOR MICHAEL BELGRAVE

Well it’s the area | presume marked “swamp”.

DR BRYAN GILLING

Are you able to explain verbally where that is in relation to
the existing baches and buildings?

PROFESSOR MICHAEL BELGRAVE

I'm having some difficulty with that because — yes. No, that
actually is quite explicable because the subdivisions that the
baches are supposed to be on is in the swamp. It's the
council that allowed those baches to then be relocated onto
the road which is on higher ground which has created the
current problem which is having in effect squatters on
roadway which needs | mean whatever solution but one of
the solutions that's been suggested is that the roadway be
closed and that therefore of course there would need to be
surveys done for the lessees and then obviously for the
income because you can't charge leases on a designated
road, but you can see in the diagram that we have on page
110 and that one illustrates very clearly how it came about
that the bach owners ended up on the beach.
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DR BRYAN GILLING

Indeed. Thank you Professor Belgrave. Thank you Sir, |
have no further questions..

JUDGE AMBLER

All right we will finish there for the day. Can | just
understand who there are amongst claimant counsel that
are left to ask questions?

GLENN TOOTILL

Yes Sir we have Mr Pou, Mr Burgess and Mr Hope
tomorrow.

JUDGE AMBLER

And Mr Pou, how long will you be.

JASON POU

No longer than 10 minutes.

JUDGE AMBLER

All right. And what are the estimates for Mr Burgess?

GLENN TOOTILL

Mr Burgess, 10 minutes and Mr Hope, 30. I'm not sure
whether that has come down though Sir.

JUDGE AMBLER

All right. And in terms of tomorrow’s programme there was
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reference to getting George Searancke back?

JASON POU

Yes Sir. Sir | have had a discussion with Ms Hope who was
here at lunchtime. Just in terms of Mr Hope’s cross-
examination | don't think it will be 30 minutes. She said his
questions focused on the scientific issues and as the
scientists aren't here a lot of that probably will have to be put
into writing. Hence onto the next issue Sir. Yes my
intention is to go and visit Mr Searancke on the way home to
see if he is well enough but he really does want to present
tomorrow.

JUDGE AMBLER
17:06 Yes, well | think we should do our best to fit him in given that
he's already missed out on an earlier hearing. So for the
benefit of everyone we will commence again in the morning
at 8.30 and after we close I'm going to have a brief judicial
conference with counsel. NO reira ka hoki atu ki a koe, ki a
koutou e te taumata.
KAUMATUA
15:06:46 ...] Heoi and he mihi ténei na nga iwi e rima. Raukawa, | Sir Hirini, we have heard that this is to be your last week in Te

Ngati Hikairo, Tawharetoa, Whanganui, Ngati Maniapoto me
ona hapu katoa. No reira e mihi ana ki a koe me t6 hoa
rangatira, Lady June. Mohio ake ana au he [...] ka tataki ano
pea ki [...] a te tau e heke mai nei [...]

Heoi and kua mihi ra ki [...] e mahi nei, e tuhi nei, e
rangahau nei ana e koutou hei painga mo te iwi, mo tatou ra
mo te Maori. NO reira e [...] mG nga manaaki nei [...] i a koe,
i a korua me t0 hoa rangatira. Ka hoki atu koe ki te kainga
hei [...] ma 6 mokopuna i a koe i nga ra kei te haere mai. No

Rohe Potae and on behalf of the five iwi of Te Rohe Potae,
Tainui, Raukawa, Hikairo, Tawharetoa, Whanganui, Ngati
Maniapoto and its many hapu, we acknowledge you and Lady
June. Perhaps in time we shall meet again in the time to
come.

So warmest acknowledgements for the work as you work and
research. So may the blessings of the Almighty be bestowed
upon you and Lady June and return home and in the days to
come may your grandchildren fill your shoes. We have come
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reira e koro [...] ki a koe. Heoi ano ra kua tae tatou ki te wa
e taupokingia ai ta tatou hui mo ténei ra. He ra and apopo.

NO reira ka tukua atu étahi whakamoemiti [...]

to the end of our day. There is another day tomorrow.

We offer up prayers at this time.

KARAKIA
17:08:26 KARAKIA O Father, we prostrate ourselves once more before Thy
presence and our love overflows for Professor Mead and we
ask that you care and bless him in all his paths in the future.
In the name of thy Son Jesus Christ our Saviour. Glory to His
name. Amen.
WAIATA (HE HONORE, HE KORORIA)
17:08:58 | WAIATA

HEARING ADJOURNS: 5.10 PM






