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PArt IV

ManageMent and developMent of  

natural resources and the environMent

Part III focused on the loss of Māori land, whether for Pākehā settlement, public works, 
or conservation . As land passed out of Māori hands, there was loss of subsistence, loss of 
livelihood, and loss of opportunity – and all this made it difficult for Māori to participate 
in the new economy . But in part IV, we turn to more recent developments and current 
grievances, and we begin to look forward as we consider the management and develop-
ment of natural resources specific to the national Park district . The tide is turning and 
ngā iwi o te kāhui maunga are positioning themselves for a new future .

The tongariro national Park, the subject of chapters 11 and 12, contains an abundance 
of taonga  : the mountains, the waters that flow from them, the forests, and the diversity of 
fish and wildlife . te kāhui maunga, the iconic peaks tongariro, ngāuruhoe, and ruapehu, 
form the core of the national park, and the relationship between Crown and iwi which 
builds on the 1887 tuku . The Crown argued that this relationship improved markedly in 
1987 when the Conservation Act was passed . We thus separate discussion of the manage-
ment of the park into chapter 11 (1887 to 1987) and chapter 12 (1987 to 2007) .

The primary question we address in both chapters is the extent to which ngā iwi o te 
kāhui maunga were able to exercise rangatiratanga over their taonga . We look, in chapter 
11, at the succession of legislative and management regimes for the park to see if tangata 
whenua were included in decision-making . We ask, in particular, if Whanganui Māori 
were involved in management, and whether four generations of te heuheu were able to 
participate alongside their partner, the Crown .

The story is carried forward into chapter 12 . The Conservation Act 1987 created the 
Department of Conservation (DOC) and charged it with the administration of Crown 
conservation lands, and the protection of wildlife and cultural property . Section 4 of the 
Conservation Act 1987 contains a very explicit treaty clause  :

This Act shall be so interpreted and administered as to give effect to the principles of the 
treaty of Waitangi .

The Crown has argued that this Act, and its implementation by DOC, have brought 
about very significant changes . We look, in turn, at the legislation, the policy frameworks, 
and the outworking of these policies on the ground . We explore the extent to which ngā 
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iwi o te kāhui maunga are now able to exercise rangatira-
tanga over their taonga .

The claimants have drawn our attention to experience 
in Australia and Canada . Building on our findings, and 
the insights gained from Canada and Australia, we make a 
set of recommendations for tongariro national Park .

Waterways and customary fisheries (chapter 13) are 
each held in high regard as taonga by the claimants  : 
important for everyday life, and linking whānau, hapū, 
and iwi .

We point to divergent conceptualisations of waterways . 
The Crown, building on British common law, is able to 
separate the water in lakes or streams, from the beds of 
the lakes or streams, and the banks which contain the 
water bodies . Māori, in contrast, conceptualise a river 
or a lake as a single indivisible entity . We ask if Crown’s 
purchase agents explained their conceptualisation in clear 
and unambiguous terms . unless they did, there could be 
no free and willing consent to the purchase of rivers or 
lakes . We examine how waterways passed out of Māori 
hands and into the hands of the Crown .

We consider customary fisheries and trout together . 
Both have provided bounty and subsistence where other 
foods were limited by extreme winters . historically, this 
bounty was shared with downriver whanaunga . We exam-
ine claims that the loss of fisheries means loss of tikanga 
and mātauranga, and opportunity to exercise manaaki-
tanga and kaitiakitanga .

It is no surprise that the tongariro power development 
looms large in this inquiry . Behind this report are bigger 
issues to do with rangatiratanga, kaitiakitanga, and mana 
over water . These matters are dealt with by the national 
Freshwater and Geothermal resources generic inquiry .

The TPD was conceived at a time of rapid economic 
growth and serious electricity shortages, and built by the 
Ministry of Works between 1964 and 1984 . The headwaters 

of the Whanganui and tongariro river systems were 
diverted into Lake rotoaira to generate power at rangipō 
and tokaanu . Water released enhances generation from 
nine more power stations on the Waikato river .

The TPD chapter divides into three parts . The first con-
siders the intentions of the Crown and the nature of con-
sultation with Māori during the establishment and con-
struction phases . The second examines post construction 
impacts, and the extent to which regulatory regimes have 
been treaty compliant . The third looks forward  : asking 
what measures can be put in place to restore the kaitiaki-
tanga of ngā iwi o te kāhui maunga .

The taupō volcanic zone extends into our district  : the 
tokaanu–Waihī geothermal field underlies the boundary, 
and the tongariro–Ketetahi field is within this district . 
hot springs and fumeroles are important in an environ-
ment which has severe winters . The microclimates which 
result made it possible for hapū of ngāti tūwharetoa, in 
particular ngāti hikairo, to live in their kāinga and cul-
tivate their māra year round . Whanaunga and manuhiri 
travelled to Ketetahi Springs and Lake rotoaira to enjoy 
warmth and the healing springs, and the manaakitanga of 
the kaitiaki hapū .

In chapter 15, we address questions regarding the own-
ership and the management of the geothermal resource, 
especially at Ketetahi Springs, before we consider options 
for economic development . The Crown exercised a 
monopoly over generation of electricity from geother-
mal fields, excluding Māori for five decades . An import-
ant breakthrough came in 1999 when the tuaropaki trust 
obtained resource consents from environment Waikato 
to build a geothermal power station on the Mokai field in 
the CNI . The Crown has pointed to the success of Mokai, 
and ngāti tūwharetoa and ngāti hikairo are exploring 
the possibility of similar small scale developments in this 
district .

Ptiv
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ChAPter 11

hei Whenua tapu Mo te iWi Katoa :  

the adMinistration of the parK, 1887–1987

11.1 Introduction
horonuku te heuheu’s tukunga whenua, on behalf of his people, marked the beginning 
of a new era for the management of cultural resources and the natural environment in the 
national Park inquiry district . Acquiring the peaks of te kāhui maunga in 1887, the Crown 
took steps to give effect to its objective of establishing a national park around the three 
iconic maunga  : tongariro, ngāuruhoe, and ruapehu . over 100 years after te heuheu’s 
tukunga whenua, the tongariro national Park now encompasses several hundred thou-
sand acres of land in the central north Island, in which both Whanganui Māori and ngāti 
tūwharetoa have significant interests . During this period, the Crown has administered 
the land and its resources under various legislative regimes and through various boards 
and government departments . That administration has reflected principles of preserva-
tion and recreation over time, for which Yellowstone, the world’s first national park, pro-
vided some inspiration . But international models and experiences cannot be simplisti-
cally applied to the tongariro national Park . This park has a unique history, not least 
because it was established on the basis of a relationship between Māori and the Crown . 
The nature of that relationship historically, however, remains a source of considerable 
complaint from claimants in this inquiry . ngāti tūwharetoa contend that the relationship 
did not reflect the spirit of te heuheu’s tuku, whereas Whanganui Māori claim that they 
have had no relationship with the Crown at all, despite the inclusion of their ancestral 
lands and waters in the park . In this chapter, we assess these claims in terms of what actu-
ally happened on the ground .

In part II of our report, we found that the rohe Pōtae negotiations of the 1880s and the 
taupōnuiātia application were legitimate expressions of tino rangatiratanga and practi-
cable opportunities for partnership . In part III, we considered that the Crown breached 
treaty principles in the pursuit of its goals for the region . Those goals centred on the 
Crown’s desire to expand its sphere of authority into the centre of the north Island . An 
aspect of that involved developing a tourist industry in the central north Island under 
government control . officials and promoters of tourism stressed the importance of public 
ownership of tourist assets to prevent scenic features falling into the hands of speculators 
and, thus, undermining government control . In pursuing this policy, however, the Crown 
acquired, in breach of treaty principles, several taonga of tangata whenua, most notably 
the mountains, ruapehu, ngāuruhoe, and tongariro .
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In part IV of our report, we explore the management 
and development of natural resources and the environ-
ment, to determine if this complied with the Crown’s 
treaty obligations . In this chapter, we consider park 
administration from the time of the tuku until the pass-
ing of the Conservation Act 1987 . This 100-year period 
witnessed significant development and environmen-
tal change within the tongariro national Park . Chapter 
12 then picks up management of natural and cultural 
resources within the inquiry district by the Department of 
Conservation (DOC) until the completion of our hearings 
in 2007 . This 20-year period has also witnessed significant 
change, particularly with respect to the Crown’s under-
standing of Māori interests .

Aside from the Crown’s treaty duties, a focal point of 
the claims in these two chapters is the expectations and 
obligations arising from the tuku, and whether the admin-
istration of taonga that are now in the national park com-
plied with those expectations and obligations . We con-
sider those in this first chapter, as they inform the rest 
of our analysis with respect to the governance of natural 
resources and the environment in part IV .

The key question that frames our analysis in this chap-
ter is  : In the history of the park, to what degree has the 
Crown provided for ngā iwi o te kāhui maunga to exercise 
rangatiratanga over their taonga and what impact has this 
had on their way of life  ?

We now turn to claimant and Crown submissions .

11.2 Claimant Submissions
Claimant submissions identified two standards by which 
the tribunal should measure Crown actions in the his-
tory of park management . The first of these was the treaty 
standard . Counsel argued that the treaty guaranteed to 
Māori active protection of their tino rangatiratanga over 
their natural and physical resources and taonga for so 
long as they wished to retain it . In accordance with this 
guarantee, the Crown should have entered into arrange-
ments with tangata whenua to promote and protect their 
rangatiratanga . however, rangatiratanga, say the claim-
ants, is not qualified by a balancing of interests . rather, 

the Crown’s governance is qualified by the promise to 
protect and guarantee Māori rangatiratanga over their 
possessions .1

not only is the ability for Māori to exercise tino ranga-
tiratanga over their taonga a treaty guarantee, but it 
was essential if claimants were to exercise their cultural 
responsibilities . The rights and duties that Māori have as 
kaitiaki of the environment necessitate active protection 
of their rangatiratanga . These rights and duties, coun-
sel emphasised, exist regardless of the legal ownership of 
land . The treaty guaranteed this .2

The treaty guarantees, however, have not been met 
in the history of park management . The Crown failed to 
recognise and protect the tino rangatiratanga of  tangata 
whenua within the legislative framework governing the 
park . In particular, the Crown delegated powers of man-
agement and control of the national park to a statutory 
board of management . That statutory delegation, in the 
claimants’ view, consistently failed to reflect the right of 
tangata whenua to exercise their rangatiratanga and kai-
tiakitanga over their taonga . The legislation failed to en-
shrine the tangata whenua’s values, as well as ensure them 
adequate powers of governance through board manage-
ment of the park . This has continued to the present day .3

Instead, the Crown imposed a european concept of a 
‘national park’ on tangata whenua that was irreconcilable 
with their tikanga and values . First, the legislative regime 
enshrined values of preservation and recreation . Māori 
values or interests, on the other hand, had no place within 
the statutory framework . Secondly, the only provision 
for tangata whenua input in the history of park manage-
ment was the statutory provision for te heuheu and his 
lineal descendants to sit on the board .4 Whanganui Māori 
received no representation on the board for the entire his-
tory of the park . For these reasons, claimants argued that 
the Crown’s statutory delegation of park administration 
breached the principles of partnership, reciprocity, and 
active protection .5

Counsel for ngāti tūwharetoa had a different focus 
from other claimants . Counsel examined administration 
of the national park from the expectations arising out of 
the ‘gift’ . According to counsel, it was a condition of the 
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‘gift’ that a partnership was created for the joint owner-
ship and management of the taonga into the future . te 
heuheu expected that ngāti tūwharetoa would exercise 
tino rangatiratanga over taonga in the future . That would 
have enabled the tribe to decide whether certain activities 
within the park were culturally appropriate .6

According to counsel for ngāti tūwharetoa, the Crown 
failed miserably to fulfil the conditions of the ‘gift’ . te 
heuheu was granted a symbolic role in governance of the 
taonga, rather than his rightful position as the Crown’s 
partner .7 Initially, te heuheu was one of four trustees on 
the board . Then, in 1914, the Crown legislated to remove 
te heuheu’s seat altogether without consultation . It did 
this consciously and aware that it would breach one of the 
conditions of the gift . te heuheu regained his place on 
the board in 1922, but his mana was further insulted by 
the inclusion of a large number of ‘interest groups’ . This 
got progressively worse over time . The national Parks Act 
1952 established a national Parks Authority, which nation-
alised the management of all parks and ranked above the 
local park board . This effectively watered down the local 
board’s overall decision-making powers, thus completely 
failing to fulfil the conditions of the gift .8

The Crown also failed to legislate for the implementa-
tion of ngāti tūwharetoa’s cultural and spiritual values 
in park management . This failure can be attributed to the 
Crown’s assumption that te heuheu’s objectives aligned 
with its own . ngāti tūwharetoa, however, rejected this 
assumption . te heuheu, in counsel’s submission, thought 
that a ‘national park’ was an area that was to be kept sacred 
and inviolate in partnership with the Queen . The Crown’s 
statutory framework failed to uphold those cultural and 
spiritual values .9

Although the statutory framework failed to reflect 
either the treaty standard or the conditions of the gift, 
claimants submitted that the duty of active protection still 
applied . The Crown was under a continuing obligation to 
actively protect taonga (including cultural taonga) from 
the exercise of external authority, exploitation and dam-
age .10 to fulfil that treaty duty, the Crown was required 
to make informed decisions on matters affecting Māori 
interests .11 This included a duty to consult with Māori to 

determine the impact that governance of the national park 
would have on their interests . In counsel’s submission, 
however, the Crown failed to sufficiently inform itself of 
the consequences of board administration .12 The focus of 
the Crown was not on protection of Māori interests, but 
rather the treatment of everything within the park as the 
Crown’s property for use however it wished .13 This did not 
take into account Māori perceptions of land and nature, 
nor allow for use of their land and taonga .14

In terms of the Crown’s duty to inform itself of Māori 
interests, claimants made several important submissions . 
Whanganui claimants argued that te heuheu’s position 
on the park board did not represent a wider Māori com-
munity of right-holders within the rohe . Counsel argued 
that there was no record of te heuheu consulting with 
Whanganui Māori on any issues before the board . nor 
does it seem likely that te heuheu ever saw himself as a 
Whanganui Māori representative with respect to the park . 
For that reason, it is clear that Whanganui Māori interests 
were totally excluded from board administration .15 Policy 
guidelines developed in the last 20 years that encourage 
consultation with tangata whenua are a step in the right 
direction, but constitute a gesture that, in reality, is no 
greater than that extended to the public in general . The 
Crown’s lack of consideration for Whanganui Māori inter-
ests occurred despite their significant contribution to the 
creation of the park and the Crown’s historical awareness 
of their interests in the rohe .16

Several hapū of ngāti tūwharetoa also commented 
on the Crown’s understanding of their interests . ngāti 
hikairo, ngāti Waewae, and ngāti Mananui contended 
that their relationship with the park board in the first 
100 years of management existed primarily through te 
heuheu’s position on the board . In their view, this fell 
short of what the hapū required . According to the prin-
ciple of partnership, the Crown and its statutory dele-
gates had a responsibility to ensure that these hapū were 
actively involved in the park’s administration .17

even te heuheu’s position on the board, according to 
counsel for ngāti tūwharetoa, did not mean the Crown 
was adequately informed of Māori interests . historically, 
the board was composed primarily of members whose 
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values were diametrically opposed to the values of tang-
ata whenua . The composition and agenda of the board to 
develop the park as a recreational playground, therefore, 
made a place on the board extremely uncomfortable for 
te heuheu . In the circumstances, te heuheu was not 
given the practical opportunity to have meaningful input 
or influence on board decision-making . Significantly, 
major infrastructural developments were approved with-
out any understanding of ngāti tūwharetoa’s interests . 
According to counsel for ngāti tūwharetoa, minutes 
of board meetings show that te heuheu was silent on a 
number of important development proposals before the 
park board . This possibly reflected te heuheu’s private 
anguish at development that was supported by his fel-
low board members, but that failed to take account of the 
sacred character of the mountain .18

Management of taonga by the board without sufficient 
consideration of Māori interests caused considerable 
prejudice to tangata whenua . recreational development 
within the park reflected the conception of Māori taonga 
as ‘resources’ to be gathered, taken or utilised for recrea-
tional and commercial pursuits . This took no account of 
the effect on the wairua of the taonga or tangata whenua . 
historically, the maunga were the focus for recreational 
development . The board was charged with the responsibil-
ity to make the mountains publicly accessible and provide 
facilities for the public to enjoy their beauty and other sce-
nic attractions .19 As a consequence, te kāhui maunga were 
not protected in a manner befitting the cultural and spir-
itual expectations of tangata whenua . Private enterprise 
ran business on the maunga, reflecting the huge chasm 
in beliefs and values between the two different cultures . 
Several uses violated the tapu of the maunga and caused 
the mauri to suffer, including  :

 ӹ tramping, climbing, skiing on the mountain  ;
 ӹ the erection of infrastructure and visitor facilities, 

including club huts, ski fields, and the Chateau  ;
 ӹ the construction of toilets and the inadequate and 

culturally insensitive disposal of sewage, rubbish, 
and waste water  ;

 ӹ access to areas of spiritual and cultural significance  ;

 ӹ the reproduction of photos or videos of the maunga 
without permission  ; and

 ӹ flying and landing on the maunga for recreation .20

Despite the significant development that centred on 
their taonga, tangata whenua were excluded from the eco-
nomic benefits generated from recreational and tourism 
development . ngāti tūwharetoa submitted that they were 
supposed to be partners with the Crown in holding the 
mountains in joint ownership and keeping them tapu . 
Joint ownership would have carried with it the right to 
benefit from revenue earned by the park, if it was opened 
up for commercial tourist activities . They argued, how-
ever, that the Crown pursued a rival development plan in 
the ‘national interest’, centring on natural resources that 
are taonga to ngāti tūwharetoa . In doing so, the Crown 
acted not as a treaty partner, but as a competitor in the 
development opportunities within the national park .21 
tangata whenua were left behind in the process, at signifi-
cant cost in lost opportunity to their people .

Management of the park in accordance with the prin-
ciple of preservation also compromised Māori custom-
ary rights . According to claimants, preserving resources 
for experiencing nature’s ecosystem as a visitor was very 
different from the Māori conception of their ongoing 
relationship with their resources and the environment . 
Legislation prohibiting access to their resources, therefore, 
prevented tangata whenua from performing their cultural 
obligations legally throughout the history of the park . not 
only did the legislative regime compromise those rights, 
however, but acclimatisation of exotic species also proved 
environmentally disastrous and directly interfered with 
customary rights . Claimants argued that the Crown did 
not consult with Māori over acclimatisation of exotic spe-
cies, failed to exercise effective control over that acclima-
tisation and, finally, was slow to respond to the evidence 
of a negative impact on indigenous flora and fauna from 
acclimatisation . This amounted to an overall failure of 
the Crown to take responsibility for the decline of Māori 
taonga . As a consequence, important customary resources 
are now no longer available to ngā iwi o te kāhui maunga, 
or face considerable competition from exotic species .22
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Interference in Māori customary rights, according to 
claimant counsel, may occur only when  :

 ӹ it is for some overriding national or conservation 
purpose  ;

 ӹ it is a last resort  ; or
 ӹ reduced use by non-treaty rights-holders would be 

insufficient for national or conservation purposes .23

Furthermore, if the rights of those with a treaty-
protected interest are to be interfered with, it should be the 
minimum necessary to achieve the desired aim, reviewed 
regularly, and removed when no longer required . The 
claimants alleged that, if the Crown wished to introduce 
conservation measures, we could expect to see  :

 ӹ an assessment that the resource is under threat  ;
 ӹ an assessment of the source of the threat and whether 

controls on non-treaty rights-holders would be suf-
ficient  ; and

 ӹ if control on treaty rights-holders are required, the 
minimum consistent with the goal of conservation .24

Claimant counsel submitted that where conservation 
required Māori and non-Māori to restrain resource use 
because of previous treaty breaches, the issues of redress 
and equity are raised . In such circumstances, special assis-
tance may be required to ameliorate the effects of regula-
tion and control on Māori .25

11.3 Crown Submissions
The Crown submitted that in the 120 years since the estab-
lishment of the national park, considerable development 
in park management has taken place . For that reason, 
the Crown recommended the tribunal consider a broad 
range of issues relating to what might be described as 
‘park management’ in this inquiry . historical context was 
also regarded as important, particularly the fact that no 
national parks existed in new Zealand at the time of the 
gift . The Crown emphasised  :

From 1887 to the present day, the idea of national park 
management has evolved from an embryonic form into 
what is today a highly sophisticated area of professional and 

voluntary effort, involving many people from both within and 
outside the government, and significant public funding .26

The Crown’s understanding and approach to manag-
ing cultural and environmental heritage was a key part 
of that evolution .27 Māori are recognised as kaitiaki and 
their involvement in park management has been, and is, 
actively sought . According to the Crown, claimants in this 
inquiry have not taken sufficient account of the changes 
made in the administration of the park .28

In the Crown’s submission, there were three ‘high level’ 
issues for tribunal consideration  :

 ӹ Whether the Crown’s legislative and policy settings 
favoured non-Māori use and excluded Māori  ;

 ӹ Whether the Crown struck an appropriate balance 
between protection of the park and human use  ; and

 ӹ Whether use of the gift area was consistent with the 
terms of the gift itself .29

These three issues framed its submissions .
The Crown rejected the contention that legislative 

and policy settings for the management of the park have 
favoured non-Māori use and enjoyment . For the Crown, 
that argument had proceeded from two broad premises . 
First, that the national park concept was philosophically 
exclusive, and, secondly, that the park was administered 
so that Māori were rendered invisible and their interests 
subsumed by predominantly non-Māori interests .30

The Crown rejected claimant arguments on the philo-
sophical exclusivity of national parks . This, the Crown 
argued, overlooked significant differences between inter-
national precedents, such as Yellowstone national Park, 
and our own national parks . In particular, the tongariro 
national Park was ‘the first in the world to be founded on 
a special relationship between an indigenous people and 
the Crown’ .31 Furthermore, the park has remained acces-
sible to all throughout its history in accordance with the 
values of public access for recreation .32 Therefore, the 
Crown suggested, the tribunal should focus on what actu-
ally occurred in terms of the park’s management, and by 
reference to what is known about Crown and Māori moti-
vations, action and reactions .33
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The Crown stated that national park administration was 
not based on a philosophy of wilderness preservation to 
the exclusion of all other values and interests . According 
to the Crown, legislation, statutory policies, and manage-
ment plans have consistently specified a balance between 
preservation and use .34 In the Crown’s view, the early 
tongariro national Park statutes had a public amenity and 
recreation character quite different from the protection 
of natural values underpinning modern national parks .35 
how well this legislative regime was understood amongst 
tangata whenua is difficult to know . What is clear, the 
Crown submitted, is that there is no historical evidence 
of Māori dissent from the philosophy underlying national 
parks legislation .36 nor is there evidence of dissatisfaction 
with the extent of public access provided for recreation, 
either from the te heuheu representative on the board or 
ngāti tūwharetoa .37

The other premise the Crown took issue with was the 
idea that Māori were rendered invisible and their inter-
ests subsumed by non-Māori interests . The Crown’s start-
ing point is that park management involves a legitimate 
exercise of article 1 rights . In the Crown’s submission, this 
reflects the tribunal’s understanding of the hierarchy of 
interests in respect of natural resources, as expressed in 
the Radio Frequencies Report and the Ngawha Geothermal 
Resource Report . The first interest is the Crown’s duty to 
control and manage those resources in the interests of 
conservation and the wider public interest . Following that 
is the tribal interest ahead of those who have a commercial 
or recreational interest . According to the Crown, where its 
kāwanatanga duties to protect the rights of Māori to exer-
cise rangatiratanga are in conflict, consultation is neces-
sary . But the Crown’s responsible exercise of kāwanatanga 
may ultimately require it to make the final decision .38

Māori interests were not rendered invisible . The gift 
gave rise to an expectation on the part of the descendants 
of te heuheu and ngāti tūwharetoa that they would have 
an ongoing role in the governance of the national park . 
ngāti tūwharetoa was granted a seat on the board of trust-
ees governing the park via the legislation .39 A seat on the 
board was to meet the ariki’s expectation that the associ-
ation of te heuheu and ngāti tūwharetoa with the sacred 

mountains would never be lost . According to the Crown, 
‘that is the expectation and standard against which sub-
sequent Crown conduct ought to be measured’ .40 In the 
Crown’s assessment, the legislative framework is to a very 
large extent congruent with the Crown’s understanding of 
te heuheu’s values and motivations for the gift .41

ngāti tūwharetoa’s ancestral connection to the park 
has, in the Crown’s view, received prominent formal rec-
ognition . This can be attributed to the Crown’s apprecia-
tion for the gift, which laid the foundation for the park .42 
The Crown acknowledged, however, that at times it 
appeared that ‘ngati tuwharetoa’s involvement in the gov-
ernance and management of the park may not have been 
at the level contemplated by te heuheu at the time of the 
gift’ .43 In 1914, tūreiti te heuheu’s trusteeship ceased for 
eight years . ngāti tūwharetoa was not consulted about 
this action and te heuheu’s position was not re-estab-
lished until 1922 . Deliberately or inadvertently, therefore, 
the Crown failed to consistently fulfil the condition of the 
gift to maintain te heuheu’s personal and tribal connec-
tion with the mountains through the statutory mecha-
nism of the right to be a trustee .44

The Crown argued it could expect certain things from 
te heuheu’s membership on the board . For instance, the 
Crown thought it was reasonable to expect te heuheu to 
have used his board membership to have provided ngāti 
tūwharetoa with information about management of the 
park . It was also reasonable for te heuheu, as trustee, to 
have canvassed the tribe’s views on business before the 
board, including development plans and proposed addi-
tions to the park .45

As for non-ngāti tūwharetoa interests, the Crown con-
ceded that there was no formal role for Māori in policy 
development or park management between 1900 and 1952 . 
That was because recognition of the special relationship 
between tangata whenua and parklands has occurred only 
recently, reflecting ‘the renaissance of consciousness about 
Maori interests, particularly as kaitiaiki’ .46 In that respect, 
Whanganui Māori, particularly ngāti rangi, ‘have had 
a longer journey’ than ngāti tūwharetoa to have their 
rights and role as tangata whenua recognised by park 
management .47 This meant that Māori participation in the 
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park, apart from ngāti tūwharetoa, was essentially on the 
same basis as other citizens until the 1980s . In 1983, Māori 
interests were given greater recognition through the 
General Policy for National Parks .48 As we discuss later in 
the chapter, the views of tangata whenua were to be taken 
into consideration in the formulation of future decision-
making from then on .49

The Crown argued that there is little evidence that 
Māori suffered prejudice from management of the park 
historically . It explained that the claimants’ submissions 
focused on three particular areas of prejudice  :

 ӹ environmental degradation of national park lands 
and environment  ;

 ӹ exclusion of Māori from sharing in the economic 
benefits flowing from the park  ; and

 ӹ fracturing of the relationship between the tangata 
whenua and national park lands and resources .50

The Crown accepted that the duty of active protec-
tion extends beyond property interests, to include taonga 
guaranteed to Māori by article 2 of the treaty . But the 
Crown says it is not possible to state what ‘priority’ Māori 
interests will take . These will depend on a range of fac-
tors, such as the relative importance of the taonga to 
Māori, any environmental threat to the taonga, available 
research about it, other interests that may exist in respect 
of it, and the human and monetary resources required for 
effecting Māori interests . The Crown’s overriding obliga-
tion is to the environment . In carrying out the balancing 
exercise, the Crown acknowledged that it ‘must adhere to 
the treaty obligations of good faith, reasonableness, and 
partnership’ .51

The introduction of exotic species within the national 
park and the inquiry district was not, in the Crown’s view, 
an action that was in breach of treaty principles .52 The 
Crown submitted that the introduction of exotic flora and 
fauna into new Zealand was undertaken in good faith 
and without full knowledge of the ultimate effects on the 
environment and Māori cultural practices . The tribunal 
should not use present-day knowledge and behaviour to 
judge the actions or omissions of european colonisers, 
as the ecological effects of such introductions were not 
reasonably foreseeable by the actors at the time . In the 

Crown’s view, it is important to examine the knowledge 
that was either held at the time or was reasonably available 
to the Crown .53

The Crown did accept that the introduction of heather 
was an act that, by today’s standards, was misguided and 
unfortunate . Through force of personality, former police 
commissioner John Cullen introduced heather as part of 
his plan to transform the tongariro national Park into 
a Scottish hunting park . The Crown acknowledged that 
Cullen’s connections to Prime Minister William Massey 
may have assisted him in his activities, but stated that he 
was acting in a private capacity only, and during a time 
when there was insufficient proof of an adverse impact on 
indigenous plant species . In the Crown’s view, the fact that 
responsible agencies may not have done much to restrain 
Cullen’s activities, as would be expected today, does not 
mean that the Crown introduced heather into the national 
park .54

At a general level, therefore, the Crown submitted that it 
took reasonable steps to avoid and mitigate environmen-
tal degradation and pollution . In the Crown’s view, natural 
resources adapt to changing environmental circumstances 
and this change will occur with and without human inter-
ference .55 The human ability to protect natural resources 
is limited, as some factors impacting on those resources 
can be controlled, and others cannot, or only to a limited 
extent . According to the Crown, it acted reasonably and in 
good faith in the circumstances . environmental impacts 
are an almost inevitable and regrettable consequence of 
colonisation .56

excluding tangata whenua from the economic bene-
fits of the park was another issue claimants raised . The 
Crown acknowledged that the extent to which claimants 
feel excluded from the economic benefits of the national 
park is a serious issue . however, it stated that the exist-
ence of the national park has significant flow-on benefits, 
including economic benefits, for communities within the 
district . The Crown submitted, however, that the treaty 
does not require the Crown to facilitate Māori entry or 
participation in any form of commercial industry, includ-
ing tourism . Successful economic development is com-
plex and, according to the Crown, depends on a range of 

11.3

Downloaded from www.waitangitribunal.govt.nz 

Downloaded from www.waitangitribunal.govt.nz 



Te  Kāhui  Maunga :  The  National  Park Distr ic t  Inquiry  Report

796

factors, including ownership of an attraction which draws 
in tourists, capital, skills, and experience . enterprise asso-
ciated with the national park has had a chequered history, 
including insolvency (for example, the Chateau and tūroa 
ski field) and business difficulties arising from volcanic 
events and adverse climatic patterns .57

The third issue raised by claimants was the effect park 
management had on their relationship with taonga . There 
appeared to be two key areas of concern . First, there was 
the issue of customary rights and how the legislation and 
policy framework restricted access for Māori to their 
taonga historically . Secondly, there was the issue of public 
access to tapu areas in the park .

The Crown acknowledged that customary rights were 
an important feature of Māori life in this inquiry district . 
traditionally, customary rights were exercised throughout 
the park, including in close proximity to the mountains .58 
Although the statutory framework restricted certain 
rights, this was not, according to the Crown, in breach of 
treaty principles . In the Crown’s view, these restrictions 
were a reasonable exercise of the Crown’s authority under 
article 1, enabling governance for the conservation of nat-
ural resources and the balancing of competing interests .59 
Furthermore, the Crown stated that it is unclear how such 
legislative restrictions actually impacted upon the peo-
ple on the ground . evidence before the tribunal demon-
strated that some tangata whenua continued to practice 
their rights in the first half of the twentieth century . In 
the circumstances, it is possible that such laws were not 
well known and a ‘relatively light-handed approach to 
enforcement’ ameliorated any impact on Māori custom-
ary rights .60

Public access to tapu areas was the other area of signifi-
cant concern to claimants . The most talked about region 
of the park were the mountains . The Crown argued that a 
degree of european access to the mountains was accepted 
as part of the realities for their future management when 
te heuheu signed the deed of 1887 .61 While access to the 
mountains was always contemplated, the Crown acknow-
ledged that there was opposition to commercial or intru-
sive development into sensitive areas .62 This was particu-
larly the case with the peaks of te kāhui maunga . While 

the Crown acknowledged the need to maintain dialogue 
with tangata whenua over this sensitive area, it stated that 
it has a duty to govern in the interests of all new Zea-
landers . This may, in the Crown’s submission, require 
access to the peaks .63 According to the Crown, the actual 
extent of the tapu area is unclear from the evidence avail-
able . nonetheless, the Crown acknowledged that use of 
the maunga for limited human activities and associated 
infrastructure does raise important questions in terms of 
the gift .64

11.4 Submissions in Reply
At a generic level, claimants disagreed with the Crown’s 
contention that they had not taken sufficient account of 
the evolution of park administration . According to claim-
ants, the Crown was using the terrible state of affairs that 
used to exist historically to justify the bad state of affairs 
that now exists . An improvement in park administration 
today, particularly as it relates to recognition of Māori 
interests, does not mean that the Crown has not breached 
the principles of the treaty in the past, or is giving them 
full effect today .65

Counsel for Whanganui claimants went a step further 
and argued that the Crown had totally missed the point . 
The issue is not that Māori were excluded from park 
lands, but that tangata whenua, particularly Whanganui 
iwi, were excluded from governance and management of 
their taonga and resources for over a century .66 Provision 
for kaitiakitanga must include an obligation to manage 
and govern the national park .67 Instead, the Crown dele-
gated decision-making power, historically, to a body that 
was not accountable for its actions in treaty terms .68 A 
treaty-compliant regime would contain the fundamental 
elements of partnership, with legislative provision to pro-
vide for rangatiratanga .69

ngāti tūwharetoa claimants also argued that the Crown 
missed the fundamental issue, which, in their view, was 
whether ngā maunga tapu had been managed in part-
nership with the tangata whenua . That was te heuheu’s 
kau papa in making the ‘gift’, but the Crown had failed to 
manage the taonga in this way .70 te heuheu was only one 
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of a number of members on the tongariro national Park 
Board governing the taonga, and this position did not 
specifically account for hapū views with respect to those 
taonga .71

The claimants also submitted that the Crown has failed 
to take responsibility for the impacts of its management 
of the park . The underlying preservationist philosophy 
has disregarded the kaitiaki role of tangata whenua in 
the park’s history . Furthermore, the development of rec-
reational and tourist facilities failed to take appropriate 
regard of the sanctity of the taonga .72 In the management 
of taonga, therefore, the Crown has failed to meet its 
treaty responsibilities .

11.5 Tribunal Analysis
In our introduction, we indicated that we have divided 
our analysis of this topic into two separate chapters cov-
ering separate time periods . We did this primarily in 
response to submissions made by the Crown . In opening 
submissions, the Crown acknowledged that its recogni-
tion of the special connection that tangata whenua have 
with the national park and the maunga has evolved over 
time . In particular  :

there has been greater recognition of tangata whenua over the 
last 20 years than previously .73

In that sense, the Crown appeared to argue that the last 
20 years were a turning point and, therefore, required sep-
arate treatment . The reason for this was because  :

The Conservation Act 1987  .   .   . represent[ed] an evolution 
with regard to the recognition of treaty principles .74

We agree . Section 4 of the Conservation Act 1987 
requires DOC to ‘give effect’ to treaty principles in its 
administration of the conservation estate . That change 
in the statutory framework provides the principal reason 
why we examine the post-1987 period of park admin-
istration separately . Policies and procedures developed 
for the purpose of ensuring the department fulfils its 

requirements under legislation have proliferated since 
1987 . These policies and procedures guide the department 
in its everyday action to ensure it ‘gives effect’ to treaty 
principles . We need to scrutinise those policies and pro-
cedures in detail to ensure that we can be sure the depart-
ment has interpreted its treaty obligations appropriately . 
We discuss this further in chapter 12 .

11.5.1 What rights did the Treaty protect  ?
For ngā iwi o te kāhui maunga, the tongariro national 
Park inquiry district contains an abundance of taonga . 
The most prominent of all taonga in our district are te 
kāhui maunga  : tongariro, ngāuruhoe, ruapehu, Pīhanga, 
and hauhungatahi . These maunga are revered by the 
 tangata whenua as living entities and stand at the cen-
tre of a region replete with kai and rongoā resources . In 
chapter 2, we emphasised the relationship that the tang-
ata whenua have with their natural resources and taonga 
in the national Park inquiry district . We explained that 
the historical abundance of taonga within this district was 
the reason that some hapū were prepared to live in such 
a challenging climate . Indeed, the particular challenges 
posed by the climate and soil fertility in this region rein-
forced the dependence of ngā iwi o te kāhui maunga on 
their taonga .

Māori survived these unforgiving surroundings, and 
even prospered, through an intimate knowledge of their 
environment and what it had to offer . te ngaehe Wanikau 
recalled his father’s kōrero on living within the embrace of 
te kāhui maunga  :

my father was once asked what possessed his ancestors to 
actually choose to reside in this area, where the weather was 
notorious for its ferocity and mood swings, where the very 
earth itself was unsuited to growing many of the crops that 
were the mainstay of many of the other tribes through-out the 
country .

his answer was simple  : it was the richness of this area as a 
food source . The waterways teemed with native fish species, 
in the surrounding forests and cliff faces, were taiko, Kereru, 
tui, Kiwi, and many other manu, on the ground were kiore . 
This was a bountiful larder for those who inhabited the rohe .
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of course the weather conditions were not easy, which 
required a larger hapu estate than most others . This allowed 
the hapu to range within their rohe, gathering and hunting in 
a cyclical manner . For this form of gaining sustenance from 
the land, there [is] required a large rohe .75

historically, tangata whenua have relished the rich 
resources of this high country plateau . The volcanic soils 
and ngahere provided an abundant source of paru (dye) 
for traditional weaving . rosita Dixon explained that

The red ochre, the sulphur and bark for dyes are only found 
in certain places and it’s important that we regularly take from 
those places to monitor their growth patterns .76

This environment was also a plentiful source of rongoā . 
The bush surrounding the mountains was described as 
the ‘old people’s chemist’ .77 Alpine plants, unique to this 
area, were frequently used to cure a variety of health prob-
lems, including stomach complaints and skin conditions .78 
Some claimants professed that they never got sick growing 

The central volcanic plateau. Despite being harsh and challenging, the environment provided local Māori with a rich variety of resources.
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up .79 Combined with the healing properties of Ketetahi 
Springs on Mount tongariro and the Whangaehu river 
on ruapehu, ngā iwi o te kāhui maunga had access to 
abundant sources of rongoā in this inquiry district .

The luxuriant forest flora of te kāhui maunga enabled 
a variety of fauna to thrive . Birds, insects, and animals 
were always in good condition and were highly sought 
after by the hapū as seasonal delicacies . Indigenous spe-
cies, such as kererū, kākā, weka, kiwi, pekapeka and, very 
importantly, tītī, were all part of the staple diet of tangata 

whenua .80 These sources of kai served the needs of not 
only the whānau, but through koha served to strengthen 
relationships between their neighbouring whanaunga .81 
exotic fauna, like pig, deer, and sheep, were also an 
important supplementary source of kai for Māori, par-
ticularly with the decline of indigenous species during 
the twentieth century . The forested area around Lake 
rotopounamu became a particularly rich source of these 
exotic species .82

one of the most important resources for tangata 

Volcanic soil and vegetation. These provided a source of dye for traditional weaving.
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whenua in this region were birds . not only were they a 
valuable food resource for the people, but in Māori eyes 
they share common kinship roots with humankind . As 
tyronne (Bubs) Smith explained  :

traditionally, it is our belief that birds were under the 
guardianship and protection of ’ tane, who is the ancestor 
of man as well as birds . We believe that we descended from 
a common ancestor, tane, who created the plants, birds and 
trees of ’ the forest as well as man .83

Māori visited the numerous bird snaring areas in this 
inquiry district, performed their rituals and obtained 
kai for their whānau . The main bird snaring areas for 

ngāti tūwharetoa were on the eastern slopes of the three 
maunga in what is referred to as rangipō desert . In the 
desert between tongariro and ruapehu, there were 
numerous easterly or north-facing tāiko and tītī burrows 
that, as tūroa Karatea explained, were strategically posi-
tioned to see the rising sun . They were also a base from 
which the birds would begin their migration to the north-
ern hemisphere and back for breeding .84

There was also a significant birding area on the north-
ern slopes of tongariro . ngāti tūwharetoa’s traditional 
history report, Te Taumarumarutanga, records that the 
hapū would assemble in the forest at te ngahere o Ōkahu-
kura to perform their rituals before venturing up to 
Ketetahi (occasionally on horseback) and then to te tihi 
o tongariro, the burrow areas of the tāiko .85 Mary Pātena 
recalled memories of accompanying her mother up to the 
burrows  :

on arrival at the nesting place of the birds, her uncle 
turanga Pito would karakia . ‘each crevice burrow had at its 
entrance a kaitiaki mokomoko’ which once acknowledged 
could be moved aside allowing one to reach inside to take the 
birds . Appropriate to the seasons large numbers of tāiko and 
their eggs were gathered .86

historically, Māori ranged over this vast territory to 
harvest the abundant tāiko, tītī, and weka . The bird hunt-
ing grounds of ngāti tūwharetoa continued around to the 
southern region of the inquiry district . They included the 
rangipō–Waiū plains and the slopes of ruapehu where 
they overlapped with those of Whanganui Māori .87 ngāti 
rangi claimant, Mark Gray, explained that the upper 
reaches of the southern slopes of ruapehu were important 
tītī harvesting grounds . These were on the blocks known 
as rangipō north 8 and rangiwaea–tāpiri, which, Che 
Wilson stated, were like the rest of the park a no-go zone 
for Māori, other than for kai, rongoā, and karakia . There 
were also mahinga kai extending down the southern 
slopes of ruapehu, such as rotokawa in the rangataua 
north block, that were important to Whanganui Māori .88 
Food resources were gathered in the appropriate season 
and then stored for use as needed .

Koromiko (Hebe stricta). Māori particularly valued koromiko for its 
curative properties in healing skin diseases and diarrhoea.
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to the west of Mount ruapehu, Whanganui Māori 
had further bird snaring areas . The smaller maunga to 
the west of ruapehu, hauhungatahi, was one such loca-
tion . turuhia edmonds recalled that this maunga had 
another local name, Puketītī (muttonbird hill), because 
it was the nesting place for tītī travelling from taranaki 
on their migratory route to the north . on the slopes of 
this maunga, the tītī nested in burrows amongst the tus-
sock where they were captured and preserved within their 

own fat in a calabash (or huahua) for special occasions . 
In order to maintain the sustainability of this taonga, only 
one bird from each nest was harvested on a particular 
hunting trip and burrows were guarded jealously by the 
hapū to prevent outsiders from poaching .89

Birds were not only an important source of kai for ngā 
iwi o te kāhui maunga . Claimants recalled that all parts 
of the bird were used for traditional practices . Bird feath-
ers were treasured by tangata whenua as they frequently 

Native trees and bush on Mount Ruapehu. Native forest and bush surround large areas of the Tongariro mountains. The luxuriant and abundant 
growth of native trees and plants meant that there was a good source of food and that there was no lack of rongoā for Māori.
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Map 11.1  : Traditional birding 

areas within the park

adorned people and their possessions . Kahukura taiaroa 
emphasised that tītī feathers provided warmth in trad-
itional clothing, particularly the lining of kākahu to pro-
tect from the puaka (heavy mist and dew) of this region .90

other parts of the birds were used for a variety of pur-
poses . Wooden weapons were greased with the oil from 
bird fat to provide waterproofing . Bird skins, such as 
kakapō, pūkeko, and whio, were all used for the treatment 
of wounds, burns, and skin disorders . even the bones 

of birds, as Mr Smith explained, were used for tattooing 
implements, musical instruments, and fishing hooks .91

At this juncture, we consider what rights the treaty 
protected in respect of ngā taonga o te kāhui maunga . 
to answer that question, though, first we need to iden-
tify aspects of the Māori world view . We note first that 
the Māori world was not unchanging  ; Māori wished 
to participate in the new economy . It was clear that the 
development of resources would sometimes lead to the 
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modification of taonga . In our view, the key point was 
that both Māori and the Crown had the right to engage in 
decisions about how such development proceeded .92

The Report on the Muriwhenua Fishing Claim articu-
lated key concepts underlying Māori thinking with respect 
to the natural world . In particular  :

(i) A reverence for the total creation as one whole  ;
(ii) A sense of kinship with fellow beings  ;
(iii) A sacred regard for the whole of nature and its resources 

as being gifts from the gods  ;
(iv) A sense of responsibility for these gifts as the appointed 

stewards, guardians and rangatira  ;

(v) A distinctive economic ethic of reciprocity  ; and
(vi) A sense of commitment to safeguard all of nature’s 

resources (taonga) for the future generations .93

The claimants in this inquiry spoke of these concepts 
in rich and meaningful ways . ngāti rangi claimant Colin 
richards explained  :

our ancestral values are about respect for life, respect for all 
those things around us . It’s not only about learning or hearing 
the kōrero of our old people, but about living it . And if you 
live it then you come to understand those values . So we were 
brought up to live them, and so that’s why we still carry them 

Hauhungatahi, the smaller mountain to the west of Mount Ruapehu. Hauhungatahi used to be known also as Puketītī, or muttonbird hill, because 
tītī were known to nest on it.
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today . Then naturally you care for the natural world because 
you understand and respect its life essence . So that naturally 
transfers onto your whānau, and your hapū and so forth .94

The reason that respect for life is so central to Māori 
values is because, as Keith Wood explained  :

We consider ourselves to be an integral part of the envir-
onment as whanaunga (relations) . This connection is also the 
basis for our relationship of kaitiakitanga  .  .  . our traditional 
practices and uses were important mechanisms to strengthen 
and maintain our whakapapa (identity) and ahi kā (cultural 
and spiritual connection to our lands and waterways) .95

For tangata whenua, kaitiakitanga denotes certain roles 
and responsibilities . A kaitiaki has the responsibility to 
give care and stewardship to taonga . As ngāti hāua claim-
ant, nyree nikora, explained  :

our role and responsibility is to uphold and protect nga 
taonga tuku iho for our future generations . This includes our 
right to use, develop and manage our taonga [i]n accordance 
with our customs, traditions and beliefs that have never been 
relinquished and [are] consistently asserted .96

As Ms nikora stated, in order for tangata whenua to 
meet their responsibilities to these taonga, an effective 
form of authority and control is necessary . The interre-
lationship between rangatiratanga and kaitiakitanga was 
explained in the Muriwhenua Fishing Report  :

‘te tino rangatiratanga o o rātou taonga’ tells of the exclu-
sive control of tribal taonga for the benefit of the tribe includ-
ing those living and those yet to be born . There are three main 
elements embodied in the guarantee of rangatiratanga . The 
first is that authority or control is crucial because without it 
the tribal base is threatened socially, culturally, economically 
and spiritually . The second is that the exercise of authority 
must recognise the spiritual source of the taonga (and indeed 
of the authority itself) and the reason for stewardship as being 
the maintenance of the tribal base for succeeding generations . 
Thirdly, the exercise of authority was not only over property 

but over persons within the kinship group and their access to 
tribal resources .97

In other words, tangata whenua could only fulfil their 
obligations as kaitiaki by exercising control over their 
taonga, and Māori were guaranteed this under the treaty . 
The treaty signalled a partnership between Māori and the 
Crown on the basis of an exchange of promises  :

the Crown assumed the governance on the basis of its prom-
ise that Māori authority or rangatiratanga over their posses-
sions would be guaranteed .98

As part of the responsible exercise of kāwanatanga, the 
Crown was obliged to provide a legislative regime that pro-
tected Māori authority and control over their taonga . not 
exclusive control, as Ko Aotearoa Tēnei clarified . rather an 
arrangement where ‘all legitimate interests (including the 
interests of the environment itself)’ can be considered and 
‘balanced case by case’ .99 how, then, could the protection 
of Māori authority and control be achieved to the fullest 
extent practicable  ? The Report on the Management of the 
Petroleum Resource provided specific guidance on this 
issue  :

our answer is that  .   .   . the only way that the Crown can 
guarantee treaty-compliant outcomes is by ensuring that all 
key decision-making processes involve Māori participation 
of a kind that is appropriate to the decisions being made . 
We consider this to be a critical element of the treaty prin-
ciple of partnership between the Crown and Māori . What is 
‘appropriate’ for particular situations cannot always be pre-
scribed with precision in advance . But, as will be seen, it has 
been proposed by previous tribunals that, for certain issues 
of importance to Māori, the decision-making body must 
include, or indeed comprise, Māori representatives .100

Māori representation on the relevant decision-making 
body, in that tribunal’s view, reflected treaty principles 
of active protection and partnership . In the Tauranga 
Moana report, the tribunal also considered Māori rep-
resentation on the decision-making body to be the most 
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‘straightforward way’ of meeting the treaty standard . It 
reasoned that ‘exclusive control’ vested in only one part-
ner was unlikely to be appropriate . That was because, 
‘in making a place for two peoples, the need is always to 
ensure  .   .   . that the rights, values, and needs of neither 
should be subsumed’ .101 We agree with previous tribunals . 
The Crown was obliged to ensure that the statutory frame-
work gave expression to Māori rights and values in rela-
tion to their taonga . Māori representation on the board 
was a straightforward way in which to accord with this 
requirement, and to meet the treaty obligation to consult 
on ‘truly major issues’ .102

11.5.2 The legislative regime and Treaty duties
(1) The legislative regime, 1887–1987
At this point, we examine the legislative regime governing 
management of taonga in the national park between 1887 
and 1987 . our discussion will inform our assessment of 
the statutory framework’s compliance with the treaty and 
te heuheu’s tuku . In particular, it will enable us to deter-
mine if ngā iwi o te kāhui maunga were granted appropri-
ate representation on the delegated authority governing 
the park and whether the legislation gave expression to 
Māori rights and values .

(a) 1887–94  : As we discussed in chapter 7, the tongariro 
national Park Bill 1887 never made it to law . The 1887 
Bill proposed to delegate management of the park to 
horonuku te heuheu, the native Minister, and ‘such 
other person as the Governor shall appoint’, with all the 
powers the Governor was capable of delegating under the 
Public Domains Act 1881 . Also, as explained, the 1887 Bill 
would have gone some way toward meeting te heuheu’s 
objectives if it had been enacted . native Minister, John 
Ballance’s Bill, however, was dropped at the end of the par-
liamentary session in June of 1887 and only re-emerged, 
in modified form, in 1894 . Between te heuheu’s tuku of 
September 1887 and the passing of the relevant law in 
1894, therefore, the national park concept lay dormant . 
Faced with other priorities and issues, including numer-
ous petitions and protests over the taupōnuiātia hearings, 
the government put the national park proposal to one 

side . Then, seven years after te heuheu’s tuku, the govern-
ment finally passed the tongariro national Park Act 1894 . 
The Act provided for formal establishment of a national 
park, once gazetted, of 62,300 acres around the three 
iconic mountains of tongariro, ngāuruhoe, and ruapehu . 
It also constituted a board of trustees responsible for gov-
ernance in accordance with the provisions of the Public 
Domains Act 1881 .

technically, therefore, although the Crown had secured 
the most strategically important land for the establish-
ment of its national park, no formal park actually existed 
between 1887 and 1894 . The land was treated no differently 
from other Crown lands in the vicinity of the mountains 
under the authority of the Lands and Survey department .

(b) 1894–1914  : Many elements of Ballance’s 1887 Bill 
remained intact in the 1894 legislation . The Act placed the 
park under the control of the Governor, but delegated the 
powers prescribed under the Public Domains Act 1881 to 
the board of trustees . The board comprised the Minister 
of Lands (chair), the surveyor general, the director of the 
geological survey, horonuku te heuheu tūkino, ‘and 
such other persons as the Governor shall appoint’ .103 te 
heuheu’s trusteeship was guaranteed for life, but all other 
board members would hold office for five years only . If a 
member died or resigned, the Governor had the power to 
appoint successors to the board .

The 1894 Act had two significant differences from 
Ballance’s original Bill of 1887 . First, the composition 
of the board differed . under Ballance’s Bill, the native 
Minister and te heuheu ‘and such other person as the 
Governor shall appoint’ were the trustees . under the 1894 
legislation, however, the board included two Crown offi-
cials beside te heuheu and the Minister . Secondly, under 
Ballance’s Bill, te heuheu’s successor was to be elected by 
the tribe at a public meeting convened for that purpose . 
This clause was dropped in the 1894 legislation, which 
stipulated that the Governor would appoint te heuheu’s 
successor .104

The 1887 Bill and 1894 Act were, however, identical in 
terms of the powers available to the board . The trustees 
were to exercise powers delegated by the Governor under 
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the Public Domains Act 1881 . Section 4 of the Public 
Domains Act 1881 stated that the Governor could manage 
and administer any domain through wide-ranging pow-
ers . The Governor could ‘lay out, inclose and plant’ any-
thing considered appropriate, set land apart for specific 
purposes (such as recreation), purchase, exchange, or lease 
any ‘tenements and heriditaments’ deemed necessary, cre-
ate carriage-ways and footpaths, and alter any bridge, way, 
or watercourse subject to the payment of compensation 
for damage to adjacent land .

The Governor could also delegate these powers to trust-
ees, who could also make bylaws, orders, and regulations 
for various reasons, including  :

 ӹ the control of all persons, animals, and vehicles 
within the domain  ;

 ӹ the preservation of plants and animals  ;
 ӹ the prevention of any nuisance  ; and
 ӹ the general use of the domain .105

Although not prescriptive in terms of management, the 
inference that can be drawn from the Public Domains Act 
1881 and its predecessor of 1860 is that such lands would 
be managed in accordance with the fundamental principle 
of public access for recreation . There was also a strong 
preservationist element to the Act . under section 17 of 
the 1881 Act, it was considered an offence to light fires, 
damage the flora, injure any animal, or remove anything 
from the park . Persons caught performing these activities 
would be fined .

The 1894 Act also specified how management of the 
national park would be financed . under section 6, the cost 
of administration would be defrayed out of the penalties, 
fees, and tolls arising under the tongariro national Park 
Act, together with any money accrued to the board under 
the Public Domains Act 1881 . These sources of funding 
could also be supplemented ‘from time to time’ by govern-
ment appropriations .106

Between 1894 and 1914, the park remained confined 
to the 62,300 acres surrounding the peaks of the three 
maunga . As we discussed in chapter 7, though, the park 
then expanded over time to incorporate significant parcels 
of land surrounding these taonga . For that reason, other 
legislative regimes governing the management of land and 

resources are relevant to the period under discussion . We 
turn to those briefly now .

restrictions on customary rights were enshrined in 
law from the late nineteenth century and applied to land 
and resources not initially part of the national park . From 
1895, animal protection laws were enacted in response to 
increased concern over lowland forest clearance by settler 
colonists, and the predation of eggs and juvenile birds by 
introduced predators . of particular significance was the 
introduction of closed seasons for kererū hunting every 
six years under section 7 of the Animals Protection Act 
Amendment Act 1895 . The government then passed the 
Animals Protection Amendment Act 1910, prohibiting the 
destruction, injury, or capture of any bird indigenous to 
new Zealand, excluding species classified as native game 
at the time .107

Scenery preservation legislation, first introduced in 
1903, and amended over subsequent years, also prohib-
ited certain activities in scenic reserves . For instance, 
financial penalties were imposed for unlawful cutting of 
timber, lighting of fires, or causing any damage in a sce-
nic reserve .108 The Scenery Preservation Act 1910 prohib-
ited the discharge of firearms and the hunting of game 
on reserves, but allowed the Governor to grant Māori the 
right to take or kill birds, providing these were not pro-
tected by animal protection laws .109 Scenery preservation 
laws restricting these activities applied to the rongokaupō 
Scenic reserve, located in the southern part of our 
inquiry district, from 1910 until it was incorporated into 
the national park in the 1970s .

(c) 1914–1922  : In early 1914, the Crown proposed changes 
to the legislative framework governing management of 
the tongariro national Park . According to Crown his-
torian Cecilia edwards, a variety of officials and private 
interests persuaded the government to place responsibil-
ity for the administration of the park within the tourism 
department . It was hoped that the tourism department 
could attend more closely to development than Lands and 
Survey, which had significantly more functions to per-
form . The general manager of the Department of tourist 
and health resorts (DTHR) advised his Minister that 
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legislation would be necessary to effect this change, but 
cautioned that

there may be other difficulties in the way of removing the 
control from the present trustees, as the original reserve 
was ceded to the Crown by deed of gift made by the late te 
heuheu tukino .110

unfavourable comparisons with other national parks 
and increasing pressure from interested parties eventually 
persuaded the Minister to vest the park in the tourism 
Department in 1914 . The reserves and other Lands Dis-
posal and Public Bodies empowering Act (the ROLD Act) 
of 1914 provided the legal mechanism for doing so . The 
park was to be administered as a reserve under the tourist 
and health resorts Act 1908 .111

Although the tongariro national Park Act 1894 was 
almost entirely repealed by section 54 of the ROLD Act, 
certain provisions of the tourist and health resorts 
Control Act 1908 continued the application of the pub-
lic domains legislation in management of the park .112 In 
several ways, therefore, the range of activities prohibited 
under the DTHR’s authority was broadly the same as under 
board management of the park .

Whether customary resources were contained on land 
within the park or not was much less important by the 
early 1920s . Amendment to animal protection laws pro-
vided further restrictions on customary harvesting within 
the district . The Animals Protection and Game Act 1921 
added kererū and tītī (muttonbird) to its list of native 
birds absolutely protected throughout new Zealand . no 
longer were these considered ‘native game’ species, as 
under previous legislation .

(d) 1922–52  : By 1922, a new statutory framework was in 
place . The fundamental elements of how the park would 
be managed remained unchanged under the new regime, 
but the delegated authority was reconstituted and with a 
totally different complexion from that prescribed previ-
ously . The catalyst for this change was primarily disap-
pointment at the slow expansion of the park and the lack 
of tourist facilities by the early 1920s . Influential leaders 

and groups lobbied the government to reconstitute the 
board . This, it was hoped, would facilitate the tourism 
development envisaged by those interested in the park’s 
future . two of those parties were Sir James Gunson, the 
mayor of Auckland, and John Cullen, an acclimatisation 
enthusiast and the park’s first honorary warden, who 
together co-wrote the Bill enacting the change .113

Passing through parliament virtually unchanged, the 
tongariro national Park Act 1922 returned to the board 
all powers capable of delegation under the Public reserves 
and Domains Act 1908 . under the new legislation, the 

Sir James Gunson, the mayor of Auckland, in his ceremonial robes. 
When Gunson and John Cullen, an acclimatisation supporter, became 
frustrated by the lack of progress made on the Tongariro National Park 
in the early 1920s, they co-wrote a Bill that allowed for the expansion 
of the park and more tourist facilities.
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board was significantly expanded to include several ex-
officio appointments  :

 ӹ the Minister of Lands  ;
 ӹ the paramount chief of ngāti tūwharetoa  ;
 ӹ the mayors of Auckland and Wellington  ;
 ӹ the park warden  ;
 ӹ the under-secretary of the Department of Lands and 

Survey  ;
 ӹ the general manager of the DTHR  ;
 ӹ the secretary of the State Forest Service  ;
 ӹ the president of the new Zealand Institute  ;114 and
 ӹ no more than four other persons appointed by the 

Governor-General in Council .115

Members other than te heuheu were to hold office for 
three years, and the Governor General would appoint a 
chairman from among their number .116

The 1922 Act was also significant for its incorpora-
tion of large areas of Crown land into the park . The 
over 145,000 acres of previously acquired Crown land 
included portions of the Waimarino Military reserve and 

the Waimarino State Forest based on the recommenda-
tions of both the Cockayne and Phillips-turner’s survey 
of 1908, and the new Zealand Institute’s own appraisal .117 
These early scientists reasoned that the diverse flora of the 
region needed the protective umbrella of national park 
administration .

The new board responsible for that administration 
gained new powers and retained some previous ones . The 
board was given the power to set areas apart for leasing, 
and to issue licenses for the removal of gravel, construc-
tion of roads or tramways . Significantly, it could also build 
accommodation for tourists . Board administration would, 
as before, be paid for out of revenue generated from 
penalties, fees, parliamentary appropriations, and local 
authority contributions . Section 25, however, enabled the 
board, subject to ministerial approval, to borrow money 
to erect buildings, form roads, and make improvements 
in the park .118

Between 1922 and 1952, board membership increased 
significantly . Section 134 of the ROLD Act 1924 allowed 

The original Tongariro National 
Park Board, Chateau Tongariro, 
1929. Among the members are 

Edward Phillips Turner, surveyor 
and director of forestry 

(standing, sixth from left) 
and Hoani Te Heuheu, Ngāti 
Tūwharetoa’s representative 

(standing, second from right).
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Map 11.2  : Land within the Tongariro National Park subject to exemptions for certain activities
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the Governor to appoint up to six members beyond those 
prescribed in the tongariro national Park Act 1922 . This 
took Board membership from a possible 13 to 15 members . 
twenty-four years later, four more positions were added 
to accommodate those regarded as having a particular 
interest in the park . Seats were provided to the member of 
parliament of the electoral district in which the park was 
situated, representatives of both the Federated Mountain 
Clubs and the Ski Council, and one member appointed by 
the royal Society of new Zealand .119 By 1948, the board 
could include as many as 19 members .

The broader spectrum of views that legislative change 
provided to the board table was curbed by one important 
change to park administration that may have arisen due to 
depression-era constraints . under section 30 of the ROLD 
Act 1931, the board could appoint executive committees 
of two or more members to exercise its powers .120 When 
invoked this placed significant power in the hands of a few 
individuals constituted as an executive by the full board . 
An executive board – comprising the chariman and the 
Wellington board members – was first authorised in 1925 
to deal with routine and urgent matters . While not partic-
ularly active early on, from 1934 to the 1950s, the executive 
board met much more regularly than full board .121

Several other legislative changes were made between 
1922 and 1952, two of which were particularly significant . 
First, provision was made for the Prisons department to 
continue removing timber from an area of the park in 
1923 .122 Secondly, the Defence Department was granted 
ongoing access and use of the former Waimarino Military 
reserve lands for training purposes in 1927 .123 The signifi-
cance of these two changes will be discussed later in our 
analysis .

(e) 1952–80  : By the end of the Second World War, pres-
sure from various conservation and recreational groups 
forced the government to develop a still more coordi-
nated approach to its administration of new Zealand’s 
national parks .124 Legislation enshrining this change rep-
resented a radical departure from previous administra-
tion of the tongariro national Park . The national Parks 
Act 1952 established a two-tier system of authority for the 

park . A central decision-making body, the national Parks 
Authority, sat at the top and was responsible for broad 
policy, the allocation of funds, and advice on creating new 
parks and enlarging existing ones .125 Below the authority 
was a network of park boards, including the tongariro 
national Park Board, that were responsible for admin-
istration at the local level . These boards managed their 
parks in accordance with the general policy and direc-
tion of the authority . This two-tier authority structure was 
perceived as providing a more efficient and professional 
approach to national park governance in the future .126

The authority itself comprised nine members, each 
appointed for a term of three years . Five of those mem-
bers were ex-officio Crown appointees .127 occupying 
the other four places were representatives of the royal 
Society, Forest and Bird, the Federated Mountain Clubs, 
and a local park board .128 While it is true that these mem-
bers were collectively responsible for policy development, 
the Minister still retained important powers under law . 
Section 6 of the national Parks Act 1952, for instance, 
clearly stated that the authority possessed only a recom-
mendatory power to determine the allocation of parlia-
mentary appropriations for park administration . The 
following section of the Act, section 7, also specified that 
the authority ‘shall have regard to’ ministerial representa-
tions on how to give effect to the decisions of government . 
In theory, therefore, the authority required tacit, if not 
explicit, ministerial approval of its decisions, depending 
on the circumstances .

While the power of the authority was constrained by 
law, so, too, was the power of individual park boards . 
Individual boards were required, by law and under the 
authority’s direction, to administer parks in ways that 
secured public use and enjoyment consistent with the 
preservation of natural features and native flora and 
fauna .129 The tongariro national Park Board comprised 
eight members  : the commissioner of Crown lands for the 
Wellington land district (the chairman), the paramount 
chief of ngāti tūwharetoa, and six ministerial appoint-
ments, which included an appointment made on the 
recommendation of the Federated Mountain Clubs, and 
another by the new Zealand Ski Association .130 Although 
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considerably fewer members than under the previous 
legislation, the additional tier of authority above the park 
board meant there were, in fact, more people influencing 
the administration of the national park at the local level . 
The board oversaw day to day management, but, ulti-
mately, park administration was subject to the policy con-
straints established by the national Park Authority .

The national Parks Act 1952 did introduce some signifi-
cant new powers for park boards . one important power 
relevant to our analysis in this chapter was the ability of 
boards to delineate any part of a park for public amuse-
ment or recreation . Within such zones, boards could 
authorise the building of huts and skiing infrastructure 
designed to facilitate tourist traffic .131 As we shall see later, 
particular zones containing a significant amount of rec-
reational infrastructure were created on Mount ruapehu .

While the authority maintained general control over 
board decisions, in practice it provided little direction to 
the boards on how to administer their parks . It promoted 
a consistent approach towards national park administra-
tion across the country and encouraged individual boards 
to operate with a minimum of direction .132 Individual 
boards, therefore, had to rely on the objectives and 
offences enshrined in the national Parks Act 1952 to guide 
them . The objectives were broadly the same as before . 
national parks, including the native flora and fauna, were 
to be preserved ‘as far as possible’ in their natural state, 
and the public should have freedom of entry subject to any 
restrictions necessary for the preservation of the park and 
its assets .133 offences within parks were also broadly the 
same as previously enshrined in law . Section 54 stated that 
it was an offence to light fires outside designated areas, 
damage, remove, or introduce any flora, fauna, or other 
substance, or in any way damage the scenic or historic fea-
tures within park boundaries .134 Breaches of the law could 
lead to terms of imprisonment or substantial fines .135 
Although penalties increased over time, the objectives of 
park administration and a definition of what constituted 
an offence remained relatively consistent .

(f) 1980–87  : new priorities and concerns created the cli-
mate for further significant change to national park 

administration in 1980 . Legislative reform was designed 
to streamline overall administration and increase pub-
lic input into policy making . The national Parks Act 
1980 retained the two-tier system of governance with the 
national Parks and reserves Authority at the top, but dis-
established the park boards below . Where boards under 
the 1952 Act were dedicated to managing parks alone, 
the new regional boards were responsible for areas well 
beyond existing park boundaries .136

under the new legislation, the national Parks Authority 
retained its central position in park administration . Mem-
ber ship of that authority, however, had quite a different 
complexion to that prescribed under the previous regime . 
Ministerial appointments based on the recommendations 
of the royal Society of new Zealand, the royal Forest 
and Bird Protection Society of new Zealand, and the 
Federated Mountain Clubs of new Zealand were retained, 
but the Minister could now supplement those appoint-
ments with three members approved by the Ministers 
of tourism and Local Government (not the Minister of 
Māori Affairs), and four members with ‘special knowledge 
of or interest in’ the parks and their wildlife .137 Gone were 
the specific places for ex-officio Crown officials so promin-
ent under earlier pieces of legislation .

The regional board below that authority and with 
responsibility for the tongariro national Park was, from 
1980, the tongariro–taupō national Parks and reserves 
Board . The new board comprised a total of 10 mem-
bers, one of which was the paramount chief of ngāti 
tūwharetoa, thereby continuing the statutory position for 
a lineal descendant of te heuheu that had been in place 
since 1922 . The Minister was also empowered to appoint 
eight other members with special knowledge of, or inter-
est in, the management of national parks, tourism, recrea-
tion, or conservation .138 This gave the Minister wide scope 
to appoint a range of individuals to the body responsible 
for management and control of the park .

The new legislation modified the roles and functions of 
both the national Parks and reserves Authority and the 
regional boards . under the 1952 Act, the national Parks 
Authority alone designed the policy that guided boards in 
the administration of their parks . By 1980, however, the 
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government had responded to calls for accountability to a 
larger stakeholder group by giving the regional parks and 
reserves boards an increased role in policy development . 
nonetheless, the authority retained overall responsibility 
for preparing general policy and for approving the indi-
vidual boards’ management plans . In fact, the scope of 
board functions decreased considerably . From 1980, the 
Department of Lands and Survey took over all administra-
tion of national parks and reserves . While the tongariro–
taupō Parks and reserves Board prepared management 
plans and advised on policy issues, day-to-day manage-
ment of the park was left solely to the department .139

There were also strong points of continuity in the legis-
lation . The objectives guiding national park management 
articulated in section 3 of the 1952 Act, and most of the 
sections relating to offences and penalties, were carried 
over into the new regime .140 Sections relating to the setting 
apart of areas for special protection, or for recreational 
and public amenities, were also carried over .141

As we have shown from this summary of the statu-
tory framework, there were both substantial points of 
continuity and change in national park administration 
over its history . Apart from a brief interregnum in the 
early twentieth century, the legislation delegated admin-
istration of the tongariro national Park to a board with 
powers to manage the land and its resources according to 
values of preservation and recreation . That was a consist-
ent foundation of the statutory framework in the period 
under review . While the fundamentals of the framework 
remained reasonably consistent throughout, there were 
also significant changes – particularly in board composi-
tion, power and influence – that affected management of 
the park at the local level . The gradual expansion of board 
membership, the promotion of a central decision-making 
body above that of the park board, and an increase in the 
sphere of responsibility for the local board were all signifi-
cant legislative changes to the administration of park . A 
further significant change was the gradual acquisition of 
control and ownership of indigenous flora and fauna in 
the park and beyond . Later in our analysis, we consider 
more fully the ramifications of these points of continuity 
and change within the statutory framework .

(2) Tangata whenua representation on the board
From our appraisal of the legislation above, we have clari-
fied the nature of tangata whenua representation on the 
governing board historically . We have shown that the only 
statutory representation granted to tangata whenua was 
that provided to the paramount chief of ngāti tūwharetoa . 
The position for the lineal descendants of horonuku te 
heuheu on the board was enshrined in legislation for the 
entire history of the park except the period 1914 to 1922 . 
Between 1914 and 1922, there was no provision in legis-
lation for tangata whenua input into governance of their 
taonga, and no formal channel for consultation with tang-
ata whenua .142 Apart from this eight-year period, there-
fore, ngāti tūwharetoa representation in governance was 
consistent . But no other Māori sat at the board table in a 
representative capacity for ngā iwi o te kāhui maunga .

At this point, we pause to consider why ngāti tūwhare-
toa received representation on the board . In chapter 7, 
we concluded that te heuheu believed the arrangement 
entered into with the Crown in 1887 would achieve his 
objectives for the maunga, and he and ngāti tūwharetoa 
awaited legislation to preserve appropriate tribal author-
ity over the taonga forever . But Ballance’s Bill of 1887 did 
not pass . Furthermore, the deed te heuheu signed on 23 
September did not give effect to his wish of holding the 
peaks jointly with the Crown . When legislation was finally 
enacted in 1894, the Crown’s primary obligation to te 
heuheu and ngāti tūwharetoa could not be fulfilled . te 
heuheu was not a trustee holding the peaks in partner-
ship with the sovereign . Instead, the Crown had acquired 
legal title to the peaks and delegated governance of the 
national park to a statutory board, of which te heuheu 
tūkino was only one of several representatives .

There is no evidence to determine who proposed dele-
gating governance of the park to a board . It was probably 
something that developed out of the kanohi ki te kanohi 
meeting between native Minister Ballance and horonuku 
te heuheu in late January 1887 . The evidence for this is 
that soon after that meeting took place, Ballance made 
some notes directing officials to draft legislation consti-
tuting a board of trustees to govern the park, a decision 
that was also announced in the press .143 Based on this 
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evidence, it seems reasonable to assume the proposal to 
delegate exclusive control of the taonga developed during 
Ballance and te heuheu’s kōrero . te heuheu’s request to 
be kaitiaki (guardian or trustee) of the taonga on behalf of 
his tribe was probably interpreted by Ballance as a desire 
to retain a tangible connection with te kāhui maunga in 
the wake of his magnanimous gesture . From the Minister’s 
point of view, receiving a gift of fee simple title to three 
mountain peaks was an act imbued with deep symbol-
ism that he probably accepted warranted some special 
recognition of te heuheu’s honour . As the Evening Post 
reported in February 1887, the ‘gift’ was considered ‘most 
generous’ and the newspaper characterised it as signalling 
more than anything ‘the expansion of the native mind’ .144 
It seems plausible that the Minister would have considered 
a request from te heuheu for ‘kaitiakitanga’ reasonable, 
considering it, as he did, from the starting point of Crown 
ownership of the taonga . The issue for Ballance then most 
likely became how to accommodate te heuheu’s wishes .

Starting from the basis of Crown ownership of the 
mountains, Ballance evidently tried to accommodate 
te heu heu’s request from within the existing statutory 
framework . The Public Domains Act had first been intro-
duced in 1860 . The latest version of that Act, passed in 
1881, governed a number of regional parks and other rec-
reational areas around the country .145 For the Crown, the 
preservationist principles underpinning the Act obviously 
made it suitable for Ballance’s proposed national park . The 
first person to suggest setting aside land in the tongariro 
district was european explorer James Kerry-nicholls, who 
in 1883 suggested proclaiming a ‘public domain’ there, 
‘for there would be no place equal to it in the northern 
or southern hemisphere’ .146 Placing the proposed park 
under the public domains legislative regime, however, also 
had other advantages . In particular, the Act, as discussed 
above, contained provision for the Governor to delegate 
all or any of his powers specified within the Act . In that 
sense, the board would exercise a degree of autonomy in 
governing the local asset .147 Ballance probably believed 
that te heuheu’s request for kaitiakitanga of the taonga 
would more than be accommodated by invoking this pro-
vision . All that the Minister had to do, therefore, was pass 

legislation that had the effect of bringing the land under 
the Public Domains Act 1881 and specify who the trustees 
should be .

That was the intention of the 1887 Bill . As counsel for 
claimants highlighted, the Bill was remarkably simple in 
its design . The tongariro national Park Bill outlined the 
membership of the delegated authority (the board), and 
prescribed its powers in accordance with those stated in 
the Public Domains Act 1881 .148 As Ballance commented 
during the introduction of the Bill to parliament  :

The Act itself is of an exceedingly simple character . It is not 
encumbered with regulations  ; it brings the land at once under 
the Domains Act, and it provides, as I have said, for coming 
into force when the title is complete, so that there can be no 
possibility of complications .149

In that sense, the existence of the board and te heuheu’s 
position on it reflected, in part, the Crown’s response to 
what it considered was te heuheu’s gift of the moun-
tains . Ballance introduced a Bill to parliament on the 
basis that te heuheu’s conditions, as he interpreted them, 
would be legislated for . Although the Bill never made it 
into law, representation of the paramount chief of ngāti 
tūwharetoa was subsequently enshrined in the statutes of 
1894, 1922, 1952, and 1980 .

The legislation also provided avenues for the Crown to 
appoint other tribal leaders onto the board . As we have 
shown, each statutory regime allowed for the appointment 
of discretionary members not prescribed in legislation . 
The legislation of 1894, for instance, allowed the Governor 
to appoint ‘other persons’ beyond the four identified 
members . This power was carried through in successive 
Acts . Four discretionary places were available under the 
1922 Act and six under the 1952 Act . By 1980, the Minister 
had discretion to appoint seven members to the author-
ity and eight to the regional board . The Crown, therefore, 
had opportunities to appoint more tangata whenua prior 
to 1987 . In the documents before us, there is evidence 
that at least one board member, Brian Jones – of tainui, 
ngāti Maniapoto, and ngāti tūwharetoa descent – was 
appointed to the board in the early 1970s . But he was not 
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appointed in a representative capacity for ngā iwi o te 
kāhui maunga .150

(3) Consultation over national park legislation
There is an issue as to whether the Crown consulted with 
ngā iwi o te kāhui maunga over the legislation govern-
ing the tongariro national Park . The issue arises because 
claimants alleged that there was no consultation with iwi 
on the legislation and that this was in breach of article 2 
of the treaty .151 In our view, there were two key aspects of 
the legislation that absolutely necessitated consultation 
with tangata whenua . The first was the composition of the 
governing authority and the second was the guiding prin-
ciples underpinning administration of the park .

From our appraisal of the evidence, the situation with 
regard to Whanganui Māori is reasonably clear . In clos-
ing submissions, the Crown conceded that there is no 
evidence of any consultation with Whanganui Māori 
in relation to the creation of the national park .152 Cecilia 
edwards also found no evidence of consultation with 
Whanganui Māori on the 1922 legislation .153 In our view, 
the lack of evidence suggests that none took place . In 
fact, Ms edwards noted that overall, Whanganui Māori 
appeared to have ‘no role in park management’ .154

The situation for ngāti tūwharetoa is slightly less clear . 
As discussed in chapter 7, there is indeed evidence of 
some discussion with tūreiti te heuheu on the national 
park bills 1893 and 1894 . however, the extent of that dis-
cussion, as previously explained, is unclear from the 
documentary evidence . What is clear is that te heuheu 
persuaded the government in 1893 to adjourn passing the 
Bill until he could confer with the Minister about it . he 
then had to lobby parliament further in 1894 to ensure 
that his ‘rights’ were included .155 There was, as Ms edwards 
discovered, evidence also that the Crown discussed with 
tūreiti the position for the paramount chief on the board 
prior to legislating for its reinstatement under the 1922 
Act .156 Again, the documentary evidence is sparse, but it 
shows that tūreiti was in much the same situation as 25 
years earlier . The chief had to lobby the government to 
restore something that ngāti tūwharetoa was entitled to 
under the terms of te heuheu’s agreement with Ballance . 

his request to the Minister of tourism and health resorts 
in 1920 is indicative  :

In 1914 Mr Grace told me that my name had been struck off 
this particular Board .
 . . . . .

When I heard that, of course I felt very grieved over it  .  .  . 
As you are the Minister-in-Charge of tourist resorts, I want 
you to have my name put back on as one of the governing 
people in connection with that Park  .  .  .157

Discussions between te heuheu and officials, mem-
bers of parliament, and relevant ministers evidently took 
place, therefore, but we would not characterise this as for-
mal consultation . Without formal consultation, we cannot 
accept the proposition that ngāti tūwharetoa unreserv-
edly approved of either board composition or the prin-
ciples underpinning management of the park . In terms of 
board composition, tūreiti acted in both 1893 and 1920 to 
protect his right to play a role in governing the park . In 
such circumstances, we think it unlikely that te heuheu 
would be so concerned with who else would be on the 
board . his own position was not secure, so he was scarcely 
well placed to apply leverage on behalf of others .

As to the principles underpinning management of the 
taonga, there were other problems afflicting the legislative 
process . In particular, the Māori version of the 1893 Bill 
did not, we think, convey to te heuheu how the board 
would govern ngā taonga o te kāhui maunga from then 
on . Section 4 stated  :

a kua tukuna hoki ki a ratou nga mana katoa e ahei ana te 
Kawana te tuku i raro i te ture ‘Whenua o te Katoa, 1881,’ ki 
nga kaitiaki o nga whenua o te katoa hei huarahi whakahaere 
ma ratou mo aua whenua .158

In essence, the Māori text explained that, in terms of 
management, the board was invested with all the powers 
the Governor was capable of delegating under the ‘Land of 
all the People, 1881’ law . Similar wording was used in the 
Māori version of the 1894 Act . Without a precise expla-
nation by the government regarding the import of that 
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law, we do not think that te heuheu or ngāti tūwharetoa 
would have been necessarily alarmed by this section when 
the Bill passed through parliament in 1894 . As for the Bill 
of 1922, Ms edwards could find no evidence that it was 
ever translated into Māori .159 The lack of a Māori version 
of the Bill would appear an unhelpful oversight in the 
Crown’s legislative process . We return to this topic later in 
our analysis .

(4) How board representation was determined
As we discussed in Part II of our report, the Crown had 
anticipated the economic potential of the mountains and 
surrounding landscape in the developing colonial econ-
omy . This economic potential, along with a determination 
to prevent the mountains being cut up and sold to private 
developers, underpinned the Crown’s ambition to get the 
mountains into public ownership during the 1880s .160 But 
the Crown expected management of the national park to 
be self-funding through board administration, which was 
made clear in Ballance’s speech to parliament in 1887  :

With regard to the cost of management, that will entirely 
depend upon the action of the trustees in future, and the 
money that may be set aside for the purpose by the house  ; 
but I think that the cost of management need not be great, 
but will be comparatively trifling, and I think that to a certain 
extent it may be made self-supporting by charging a reason-
able fee to tourists who visit that part of the country . Then, 
portions of land will be leased for short terms at reasonable 
rates to people who will keep accommodation-houses and 
provide for tourists . on the whole, under judicious manage-
ment, the maintenance of the Park would cost only a very 
small sum, and might soon be self-supporting  ; and, at any 
rate, the indirect advantages to the colony at no distant date 
will be enormous, because I can see that this Park will become 
famous and attract a large number of people .161

According to the Minister’s logic, the board would 
‘manage’ ngā taonga o te kāhui maunga through a combi-
nation of government appropriations and funds expected 
to flow from tourism . Ballance’s funding model carried 
through into the legislation passed by his successor, John 

Mackenzie, in 1894 . under section 6 of the tongariro 
national Park Act 1894, administration of the park would 
be defrayed out of the penalties, fees, and tolls arising 
under the Act, supplemented by government appropria-
tions . Considering the ‘large number of people’ expected 
to visit, the government believed the board would have 
sufficient funds to maintain the park and its assets .

The government also had ideas about how to ensure 
that facilities and infrastructure were provided to the sat-
isfaction of tourists in the region . According to Ballance, 
the board would lease park lands for short periods to peo-
ple ‘who will keep accommodation-houses and provide 
for tourists’ . The Public Domains Act 1881, particularly 
section 5(1), provided the initial mechanism for the board 
to lease park lands to private parties ‘for such consider-
ation’ and ‘such period not exceeding twenty-one years’ . 
The board’s discretion on leasing arrangements was both 
powerful and controversial, as we shall see later in our 
analysis .

to the disappointment of supporters, tourism develop-
ment within the first two decades of the park’s existence 
was poor . The inoperative state of the board prior to 1914 
and the inadequate funds available to the DTHR under its 
short watch necessitated a change in approach . The gov-
ernment decided that it needed to provide representa-
tion directly to those willing to devote their attention to 
the park’s development . Seats for the mayors of Auckland 
and Wellington, for instance, were justified on the basis 
that they would provide a direct link to the business com-
munity, which had a commercial interest in providing for 
tourists .162 At the first board meeting in 1923, the Minister 
of Lands explained why members were selected  :

From the outset it was considered advisable to have direct 
representation from the two big cities of the north Island 
which are both vitally concerned in the development of the 
Park  .  .  . Amongst the members there were also men of sound 
business training whose advice and assistance would prove 
invaluable  .  .  .163

These members, the government envisaged, could 
facilitate much-improved tourism and recreational 
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development . The continued representation of the mayors 
of Auckland and Wellington was again justified during the 
debate on the tongariro national Park Amendment Bill 
1948  :

It may appear strange that the mayors of two cities so 
remote from the Park should be ex officio members of the 
Board, but it must be remembered that both those cities made 
available considerable sums of money for the development of 
the park .164

representation of those with links to the business com-
munity was important, but so, too, was representation of 
the recreational users of the park . As Dr Brad Coombes 
explained, the fixation on tourism development within 
the first decades of the twentieth century was compatible 
with the new emphasis on skiing in the postwar period .165 
During the same debate of 1948, the Minister remarked 
that  :

It is important that we should realize the value of tongariro 
national Park from the point of view of attracting tourists, 
and also for providing ski-ing grounds for our own people . 
Ski clubs have become very active since the war and plan to 
build a number of additional lodges on the mountain  .  .  . The 
present membership of the board does not give representa-
tion to those who are actively participating in the sport pro-
vided at the park . The Bill proposes to include on the Board 
 .   .   . two representatives of those actively using the park, and 
that will be to the benefit of all concerned .166

The influence of mountaineering and ski clubs in the 
administration of the park only increased after the pass-
ing of the national Parks Act 1952 . representation of the 
Federated Mountain Clubs on both the national Parks 
Authority and the tongariro national Park Board was jus-
tified on the basis that as a federation they represented 47 
affiliated clubs, with a combined membership of approxi-
mately 10,000 . Those clubs, according to one parliamen-
tarian, had ‘a great responsibility’ for the administration 
of these ‘natural playgrounds’ in which they had taken 
‘so deep and vital an interest’ .167 In fact, the relationship 

between board representation and recreation was so 
entrenched that by the 1970s the only two board mem-
bers without such an interest were the chairman and te 
heuheu .168

As we have discussed, the Crown’s determination to 
develop the economic potential of ngā taonga o te kāhui 
maunga was apparent from the outset . What was not clear, 
however, was how dependent the Crown would become 
on private interests to facilitate the recreational and tour-
ist infrastructure necessary to fulfil that potential . In that 
sense, representation on the board became inextricably 
linked to the Crown’s development ambitions for this 
unique cultural and physical landscape .

(5) The situation for Whanganui Māori
At this point, we wish to focus on the treaty compliance 
of the legislative framework governing ngā taonga in the 
national park . We address this question, firstly, from the 
point of view of Whanganui Māori . The reason we do that 
is because the tuku engaged the Crown in certain recipro-
cal obligations, in addition to its treaty duties . We explore 
those conditions and duties in our next section .

At the beginning of our analysis, we set out the stand-
ards by which we measure Crown action . We concluded 
that the Crown had a duty to actively protect Whanganui 
Māori in the exercise of tino rangatiratanga over their 
taonga . We also established that delegating governance of 
the park to a statutory board did not absolve the Crown 
of this fundamental treaty obligation . For Whanganui 
Māori to exercise rangatiratanga, they needed to have the 
authority to manage and control their taonga in accord-
ance with their cultural and spiritual values . This applied 
not only to their tipuna maunga, ruapehu, but to all their 
taonga within the tongariro national Park .

In closing submissions, the Crown made several 
important points that are relevant to the present discus-
sion . The Crown acknowledged that it had a treaty duty  :

to act honourably and in good faith in its dealings with all 
Maori who had customary interests and ancestral association 
with the Mountains when it moved to establish the tongariro 
national Park .169
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Given te kāhui maunga were of immense significance 
to other tribes as well as ngāti tūwharetoa, the Crown 
noted that ‘[t]his puts squarely in issue the adequacy of 
the Crown’s treatment of those Māori other than ngati 
tuwharetoa’ . In that respect, Crown counsel acknow-
ledged that  :

There is no evidence of any consultation or discussions 
with, for example, Whanganui Maori, in relation to the crea-
tion and establishment of the national Park .170

Furthermore, counsel noted that the Crown made no 
attempt to actively engage with Māori who had interests 
in blocks on the southern side of ruapehu, even though 
the Crown had purchased land in these blocks from 
Whanganui Māori . By the Crown’s own admission, it 
ought to have known of the historic and strong custom-
ary association that Whanganui Māori have with ruapehu 
maunga when it legislated to establish the park in 1894 . 
Crown counsel conceded that  :

The failure to consider, and provide for, the interests of 
Whanganui iwi was inconsistent with [the treaty] duty, was 
in breach of the treaty of Waitangi and its principles, and has 
been the cause of suffering for Whanganui iwi .171

We take this concession to mean two things . First, the 
Crown acknowledges that it should have consulted with 
Whanganui Māori on the statutory framework govern-
ing the park, including the principles governing how the 
taonga would be managed . This was necessary to ensure 
that the tino rangatiratanga of Whanganui Māori was 
upheld, alongside the Crown’s kāwanatanga .

Secondly, under the treaty the Crown was required 
to consult with Whanganui Māori over ongoing issues 
regarding the park . This requirement could have been 
fulfilled by including Whanganui representation on the 
board between 1894 and 1987 . The interests of Whanganui 
Māori necessitated wider representation than just ngāti 
tūwharetoa in the governance of the park . The principle 
of equal treatment demanded that Whanganui Māori be 
treated the same as other Māori groups with interests in 

the park . Yet, the only representation of tangata whenua 
on the board was the statutory provision of a seat for te 
heuheu, justified on the basis of his gift to the nation . We 
agree with claimant counsel, however, that te heuheu’s 
seat was not representative of Whanganui Māori, nor 
would he have seen it that way .

We consider that the principle of equity is also relevant . 
The Crown argued that the participation of Whanganui 
Māori was essentially on the same basis as other citi-
zens until the 1980s .172 That was not the case . As we have 
shown, the Crown provided representation on the board 
to those willing to devote their attention to tourism and 
recreational development . In return, those representatives 
facilitated the Crown’s ambitions for the region . There 
was, in essence, a dovetailing of interests, which, in the 
process, left Whanganui Māori without a stake in the gov-
ernance of their taonga .

The Crown’s concession was confined to a key taonga 
for Whanganui Māori in the inquiry district  : ruapehu 
maunga . As we found in chapter 7, Whanganui Māori had 
no involvement or association with the tuku or the crea-
tion of the tongariro national Park . Instead, the Crown 
legislated for the creation of a national park that incorpo-
rated the tūpuna maunga of Whanganui Māori in 1894, 
but, as conceded, failed to consider and provide for their 
interests in the process .

In our view, the Crown’s concession should apply 
equally to all taonga acquired in breach of treaty prin-
ciples and incorporated into the national park . ruapehu 
maunga is one of those taonga most important to 
Whanganui Māori – analogous to Aoraki for ngāi tahu173 
– but, as we have identified, it is not the only significant 
taonga within the national park . The Crown ought to 
have known that Whanganui iwi had historic and strong 
customary associations with other taonga progressively 
brought under the board’s control . The Crown had a 
treaty duty to ensure that it actively protected Whanganui 
Māori rangatiratanga over all those taonga too .

(6) The situation for Ngāti Tūwharetoa
At this point, we consider whether the Crown upheld 
its treaty obligations by ensuring that the conditions of 
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te heuheu’s tuku were complied with . In chapter 7, we 
concluded that partnership was at the centre of motives 
behind the tuku . Partnership was a consistent principle 
underpinning ngāti tūwharetoa’s intent for te kāhui 
maunga from the very beginning . As we have seen in 
chapter 7, the tribe developed its ‘rārangi matua’ (defensive 
lines) in 1885 . The rārangi matua tuarua  : ngā pae maunga 
tapu emerged in response to concern over a need to pro-
tect ngā maunga tapu from piecemeal alienation . The 
tribe eventually reached a consensus to obtain the assis-
tance of Pākehā law to assist in upholding the sacred sanc-
tions over their taonga (see section 7 .6 .1(3)) . Seven chiefs 
would hold the mana tangata to the taonga on behalf of 
the tribes of tongariro, and the Crown would also obtain 
an interest in the taonga for the people of new Zealand 
via te heuheu’s tuku . In receiving this interest, the Crown 
was forever bound to the tribe to do everything it could to 
ensure the protection of ngāti tūwharetoa rangatiratanga 
over the taonga . The tuku signalled the release of te kāhui 
maunga into the protective custody of Pākehā law – that 
was the tikanga of the tuku .

With the tongariro national Park Bill 1887 not passing 
into law and rapid alienation of the tribal estate during 
the land court process, a shift in strategy became neces-
sary . At the conclusion of the taupōnuiātia hearings, 
purchase agents working on commission had managed 
to acquire a considerable quantity of ngāti tūwharetoa’s 
land, including interests in the maunga blocks . Without 
securing tribal authority over the taonga through legis-
lation, and recalling his father’s prophetic warning that 
land loss would result in the loss of ngāti tūwharetoa 
mana, te heuheu acted to ensure that the tribe did not 
lose its rangatiratanga over their most precious taonga . 
te heuheu subdivided out the peaks of the maunga and 
released them into what he believed to be joint title with 
the Queen . In the absence of legislation guaranteeing his 
trusteeship, joint title would ensure that partnership for 
the protection of this taonga remained in place forever .

In chapter 7, we explained that the deed of conveyance 
te heuheu signed on 23 September 1887 did not provide 
for joint title of the peaks, as he had expected it would . 
At this fundamental level, therefore, the Crown did not 

fulfil te heuheu’s intention to put the taonga into joint 
title and thereby actively protect the partnership he had 
intended . having concluded that the Crown did not 
meet te heuheu’s expectations at this principal level, did 
it, nonetheless, give effect to te heuheu’s other wish in 
accordance with its treaty duties  ?

During our hearings, Stephen Asher described what 
he saw as the problem with the governance of the park 
historically  :

The whole culture of governance and management of the 
national Parks since it was established has been essentially 
to treat ngati tuwharetoa as noble savages . We gave this 
thing [the mountain peaks] out of the goodness of our heart 
 .   .   . and now we can sit over there and look noble while the 
Crown and its agencies gets on with the business over here 
and occasionally we might talk to each other . now that’s not a 
treaty relationship, that’s not even a normal relationship that 
you would have where two parties should come together and 
equally determine the principles of that relationship and how 
they should be implemented .174

In essence, the treaty had not informed the govern-
ance of the park throughout its history . This was ngāti 
tūwharetoa’s expectation since the park’s creation, but, 
according to the tribe, the Crown had not delivered .

In closing submissions, the Crown argued that 
horonuku te heuheu’s fundamental expectation in the 
negotiations of 1887 was that the association of te heuheu 
and ngāti tūwharetoa would not be lost in the future 
administration of the park .175 te heuheu’s association 
was provided for through the Act of 1894, which gave te 
heuheu a seat on the board governing the mountains .176 
The Crown conceded, however, that it failed to consist-
ently uphold te heuheu’s position on the board, particu-
larly as it was unilaterally repealed in 1914 and only rein-
stated in 1920 .177 This was inconsistent with its duty to act 
in good faith and was in breach of the treaty of Waitangi 
and its principles .178

We think the Crown considerably understates matters 
with respect to its submission on te heuheu’s ‘fundamen-
tal expectation’ . We think it was much more than a desire 
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to ensure that te heuheu’s and ngāti tūwharetoa’s associ-
ation with the mountains would never be lost . We found 
in chapter 7 that, by signing the deed of conveyance, te 
heuheu believed he was sharing title with the Queen of 
england . he was motivated by a desire to retain real power 
and authority over the taonga for the tribe . The Crown, 
in our view, could not have misunderstood that objective . 
What the Crown did is impose its own view of what the 
tribe wished to do and steadfastly followed a path that led 
to the Crown obtaining title to the mountains .

We refer again to the documentary evidence, par-
ticularly key passages of tūreiti’s meeting with Minister 
William nosworthy in 1920  :

 .  .  . [Mr Lewis] made a request  .  .  . that my Father should agree 
that the Queen be put into the title along with himself, so 
that the Crown should be represented in the title of that par-
tition . I was present, and my Father (I was his only son) asked 
me what I thought about that arrangement . I then said to my 
Father that I thought he should agree to the request made by 
Mr Lewis, as it would be a very great honour to him to have 
the name of the Queen as co-owner, as it were, in that par-
tition . It was decided that that should be – and that Queen 
Victoria should be a life member . When the Board was set up 
the Queen’s name was mentioned as being a life-member of the 
Board –  .   .   . and at his [Horonuku’s] death I was to take his 
place, and be also appointed a life member of that Board during 
my life-time . [emphasis added .]179

This statement provides some clues as to how tūreiti 
and his father understood the relationship between joint 
title and board representation . Crown historian Andrew 
Joel postulated that horonuku te heuheu conflated 
co-ownership of the peaks with the status of a manage-
ment trustee .180 We rejected that proposition in chapter 7 . 
to our mind, the account demonstrates that both men 
believed there were two parts to the exchange . First, they 
believed there was agreement on joint title of the peaks . 
That is apparent from tūreiti’s statements that the Queen 
would be a ‘co-owner’ ‘in the title of that partition’ after 
te heuheu’s tuku . It is confirmed by tūreiti’s comment 
in the native Land Court in 1908 that ‘the only person 

included with me in the title [of the tongariro national 
Park] is the King of england’ .181 Secondly, it is clear by the 
way that tūreiti described the agreement, particularly the 
italicised statement above, that both rangatira understood 
life membership of the board to be an additional compo-
nent to the agreement . When the Crown passed legisla-
tion delegating authority for management of the national 
park to the board, te heuheu tūkino would, thus, be both 
a legal owner of the mountains and a life-member of the 
board governing the taonga for the future . These two parts 
were at the heart of te heuheu’s expectations of the tuku .

Then there is the illuminating exchange between 
tūreiti, the Minister and his translator, Captain Vercoe, 
immediately following  :

Hon Tūkino  :  .  .  . In 1914 Mr Grace told me that my name had 
been struck off this particular Board .
 . . . . .

When I heard that, of course I felt very grieved over it . My 
reason for being so grieved about the matter was that I am the 
only one in the title to the Land . It was the wish of the then 
Minister in power that the name of the Sovereign should be 
included along with my name in the title to the land . This is 
what I want to get at . As you are the Minister-in-Charge of 
tourist resorts, I want you to have my name put back as one of 
the governing people in connection with that Park, and I want 
you to see that the Act of 1914 is either adjusted or struck out .
 . . . . .
Hon Mr Nosworthy  : [to Captain Vercoe] Does he just want 
to get back on to the Board of trustees  ? Would he be satisfied 
with that  ?
 . . . . .
Captain Vercoe  : his point Sir is this  : he does not in any way 
wish to take an active part in the conduct or control of the 
national Park . All he wants is the right of his Father, and his 
Father before him to that land – in his name .
Hon Mr Nosworthy  : he wants his name perpetuated along-
side of the ruling Monarch of the empire, as trustee in joint 
with the Sovereign . he wants to be honorary trustee of the 
national Park  ?
Captain Vercoe  : That is just it . he does not want the name of 
his Father or his own name lost in connection with the thing .
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Hon Tūkino  : If the governing body should at any time be 
operating in connection with the reserve, I would like to 
know what is going on around there in the interests of myself 
and my people .
 . . . . .

My reason for making this request is that I may be of con-
siderable assistance to you, because if my people understand 
the position they would perhaps be of assistance to those 
officers of your Department who would be operating there, 
instead of being detrimental . [emphasis added .]182

We agree with Dr Coombes on this matter – tūreiti 
was expressing his desire to contribute to the better gov-
ernance of the park .183 From the Crown’s point of view, 
however, ‘honour’, not real power, was at the centre of te 
heuheu’s conception of his trusteeship . Vercoe’s interpret-
ation appears to have informed this belief . From our anal-
ysis, Vercoe’s attempt to clarify what te heuheu wanted 
fundamentally misrepresented his kōrero to the Min is ter . 
te heuheu stated that he wanted his place restored as ‘one 
of the governing people in connection with that Park’ . he 
was ‘the only one in the title to the Land’ with the Crown, 
and so it was fitting that he should have a seat on the gov-
erning authority . Grace, however, had informed him that 
the 1914 ROLD Act meant that he no longer was . tūreiti 
wanted the situation rectified . Yet, Vercoe communicated 
to the Minister that te heuheu did not want to participate 
in the park’s administration . towards the end of the con-
versation, te heuheu again stated that he wished to know 
‘what is going on’ in respect of governance for the park . 
But it seems that Vercoe’s interpretation of te heuheu’s 
kōrero persuaded the Min is ter otherwise . nosworthy and 
his officials appeared to be convinced that te heuheu’s 
objection reflected symbolic recognition only .

Correspondence from nosworthy’s departmental head 
to nosworthy demonstrated the mis under standing  :

 .   .   . I understand that the revival of his trusteeship is more 
a matter of sentiment than a real desire to participate in the 
active administration of the park as now constituted . he con-
siders his ‘mana’ has been violated by the repeal of statute 
which created him a trustee for life .

The official considered that te heuheu’s motivation was 
really about seeking some monetary grant as

a solatium for the loss of office . his interpreter inquired 
whether there were any other means of recognising tūkino’s 
claim for restoration of his ‘mana’ and I inquired whether he 
would accept appointment (to be gazetted) as an honorary 
warden for life, in place of his trusteeship, of the park as at 
present constituted, but received a reply to the effect that that 
would not be acceptable .184

The documentary evidence above shows that Crown 
officials understood that te heuheu highly valued his 
trusteeship of these taonga . It also demonstrates that, 
historically, Ministers and officials regarded the position 
more as a matter of honour and prestige, than one denot-
ing real power and authority over the taonga . We can only 
conclude that this was due to a fundamental misunder-
standing of te heuheu’s objectives in entering an arrange-
ment with the Crown to protect the mountains in the 
first place . te heuheu’s role was not an honorary one, as 
ministers and officials seem to have considered it to be . to 
our mind, te heuheu’s position on the board was at the 
heart of his original conditions for the tuku and nothing 
less than a substantive role in governance would suffice . 
Both te heuheu and the Queen (or her representative) 
would exercise their authority and control over the taonga 
in partnership in the future  : rangatiratanga and kāwana-
tanga in operation to protect the most precious taonga of 
ngāti tūwharetoa .

We agree with Mr Asher that there is a fundamental 
treaty issue at play . The Crown was under a treaty duty to 
ensure that, in delegating its authority to a statutory board, 
it did so in a way that did not impede ngāti tūwharetoa 
from exercising rangatiratanga in partnership with the 
Crown . ngāti tūwharetoa regarded active protection of 
their authority and control, through te heuheu’s trustee-
ship, as essential to governance arrangements for te kāhui 
maunga .

Did, then, the Crown’s legislative regime comply with 
those expectations  ? We have already concluded that 
the Māori versions of the 1887 and 1893 Bills did not 
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adequately convey how the taonga would be managed 
once the law was in place . It is highly unlikely that te 
heuheu understood the application of the public domains 
legislation to management of the park when reading the 
Māori version of the Bill . As a member of the authority 
governing the taonga, te heuheu would have expected 
to determine the principles for future management in 
partnership with the Crown . As the tribunal stated in He 
Maunga Rongo, the very essence of kaitiakitanga is the 
authority to control what is possessed in accordance with 
the cultural and spiritual values deemed appropriate .185 In 
our view, the legislation neglected to enshrine principles 
for management of taonga with the informed consent of 
tangata whenua .

There is also the issue of board composition . In our 
view, te heuheu’s envisaged partnership was met, to some 
extent, by Ballance’s Bill of 1887 . Governance was placed 
in the hands of the native Minister, te heuheu and ‘such 
other person as the Governor shall appoint’ . Sadly though, 
the Bill was discharged before becoming law . Legislating 
for te heuheu’s position on the board in 1894, however, 
did indeed secure a role for ngāti tūwharetoa in the gov-
ernance of their taonga . That was a positive result . But the 
statutory delegation of power to the board was not defined 
in a way that reflected a partnership . under the legisla-
tion, te heuheu was one of four trustees on the board  ; 
the other three were representatives of the Crown, leav-
ing te heuheu in a minority position . ngāti tūwharetoa’s 
authority over this taonga was, therefore, constrained by 
the numerical superiority of Crown interests in 1894 .

how, then, could the Crown have complied with the 
conditions of the tuku and its treaty duties  ? We agree 
with Mr Asher’s response to the Crown on this issue  :

Mike Doogan  :  .   .   . what should the Crown have done, what 
ought it have done to respect that gift  ?
Stephen Asher  : My view is that  .  .  . tūreiti at the time should 
not have been just one of a number of people . The relation-
ship should have been first of all what you would call a treaty 
relationship, a true treaty relationship with the iwi of the 
mountains equally represented with Crown appointees . now 
that was not the case . tūreiti was simply made a member of 

a Government-appointed body, so it starts as early as that . 
Then you have a succession of Park Boards where tūreiti and 
his successors again are appointed by the Government in a 
minority role .186

The evidence of te heuheu’s ever-decreasing power 
on the park board, referred to by Mr Asher, was outlined 
at the beginning of our analysis . In 1952, the legislation 
was changed to introduce another level of authority (the 
national Parks Authority) above the tongariro national 
Park Board . We summarise board composition here once 
more (see table 11 .1) . 

In our view, this summary of the statutory delega-
tion over time demonstrates the problem from ngāti 
tūwharetoa’s point of view . te heuheu’s actual power 
and potential influence on that board was watered down 
more and more under each legislative regime . The 1887 
Bill offered the possibility of partnership in governance, 
but the 1894 legislation reversed that, and with each sub-
sequent change to the legislation partnership was less 
likely . If the Crown wished to alter the composition of the 
board away from a partnership, consultation with, and 
the consent of, te heuheu and ngāti tūwharetoa would 
have been essential . As we have shown, however, the evi-
dence suggests that discussions with te heuheu during 
the legislative process could not be characterised as for-
mal consultation .

We conclude, therefore, that the Crown did not 
adequately provide for ngāti tūwharetoa’s rangatiratanga 
in the statutory delegation of authority and its accompa-
nying regime . We confirm our conclusion in chapter  7 
that there was inadequate consultation with tūreiti te 
heuheu and ngāti tūwharetoa in regards to the tongariro 
national Park Act 1894 . In our view, the problem was only 
compounded with each subsequent change to the size and 
composition of the board .

The Crown’s delegation of authority did not deliver the 
partnership that te heuheu and ngāti tūwharetoa envis-
aged . te heuheu was not a partner with the Crown at the 
board table . te heuheu was only one of several represent-
atives on the board, which, over time, became dominated 
by individuals whose primary interests did not include 
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Table 11.1  : The composition of the Tongariro National Park Board, 1887–1980, and the National Parks Authority, 1952–80

Legislative regime Prescribed members Number Additional appointments

The Tongariro National Park Board, 1887–1951

Tongariro National Park Bill 1887 Native Minister
Te Heuheu

2 1

Tongariro National Park Act 1894 Minister of Lands
Te Heuheu
Surveyor-general
Director of Geological Survey

4 Unlimited *

Reserves and Other Lands Disposal and Public  
Bodies Empowering Act 1914 Board abolished

0 0

Tongariro National Park Act 1922 Minister of Lands
Te Heuheu
Mayor of Auckland
Mayor of Wellington
Park warden
Under-Secretary of Lands and Survey
General manager of the Department of 
Tourist and Health Resorts

Secretary of State Forest Service
President of New Zealand Institute

9 4 †

The Tongariro National Park Board, 1952–80

Tongariro National Park Act 1952 Commissioner of Crown lands
Te Heuheu

2 6 ‡

Tongariro National Park Act 1980 Te Heuheu 1 9 §

The National Parks Authority, 1952–80

Tongariro National Park Act 1952 Director-general of lands
Assistant director-general of lands
Secretary for internal affairs
Director of forestry
General manager of the Department of 
Tourist and Health Resorts

Representative of the National Parks Board ¶

6 3

Tongariro National Park Act 1980 None 0 10 §

* Section 4 of the Tongariro National Park Act 1894 states that the Governor can appoint ‘such other persons’ as required.
† Tongariro National Park Act 1922, s 5(3). The number of Governor-appointees expanded from four to six under section 134 of the Reserves and Other Lands Disposal 
and Public Bodies Empowering Act 1924. In 1948, four new positions were granted to the member of parliament of the electoral distri ct in which the park was situated, 
representatives of both the Federated Mountain Clubs and the Ski Council, and one member from the Royal Society of New Zealand by legislative amendment.
‡ National Parks Act 1952, s 16  ; National Parks Amendment Act 1956, s 2
§ National Parks Act 1980, s 32(2), (4)
¶ This was increased to two under section 2 of the National Parks Amendment Act 1968.
In 1980, the National Parks Authority became the National Parks and Reserves Authority and the Tongariro National Park Board became the Tongariro National Park and 
Reserve Board.
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consultation with tangata whenua, or kaitiakitanga over 
taonga .

11.5.3 What did the Treaty require the Crown to do?
During our hearings, the tribunal asked Dr nicholas 
Bayley what he considered to be the most important issues 
before it on the topic of park management . Dr Bayley 
responded that park management had evolved until 
recently without any real consideration for Māori . he 
considered that the major issue was, therefore, whether 
it should have done so, given what the park means to 
Māori .187 We agree with Dr Bayley .

Failing to adequately provide for Māori rangatiratanga 
in the legislative framework did not entirely preclude the 
Crown from meeting its treaty responsibilities in other 
ways, through the regimes it established for governance of 
the park . In the second half of our chapter, therefore, we 
bring the focus down to the practical operation of park 
governance . The claimants argued that their taonga have 
not been protected in a manner befitting the cultural and 
spiritual expectations of the tangata whenua . This has, in 
their view, caused the erosion and destruction of their tra-
ditions and way of life . to assess this claim, we must first 
determine what the Crown’s treaty duties to ngā iwi o te 
kāhui maunga were  : what was reasonable for the Crown 
to do in the circumstances of the time to keep the treaty  ? 
having determined that, we will then go on to assess 
whether the Crown met this standard and, if not, what 
impact this had on Māori and their taonga .

unpacking the respective positions of the claimants 
and the Crown, it becomes clear that the differences lie 
over the parties’ views of  :

 ӹ the appropriate priority that should be given to 
Māori interests in environmental management  ;

 ӹ the extent of consultation and informed consent in 
management decisions  ; and

 ӹ the extent to which the values underpinning park 
management have historically converged with those 
of ngā iwi o te kāhui maunga .

We will address each of these points of difference, but first 
we begin with a consideration of what treaty standards 
should be applied .

The Crown accepted in closing submissions that its duty 
of active protection extended beyond property interests 
to include taonga guaranteed to Māori by article 2 of the 
treaty . It submitted, however, that it is not possible to state 
what priority Māori interests will take, as this depends on 
a range of factors, including the importance of the taonga, 
environmental threats to the taonga, available research 
about it, and the human and monetary resources required 
for effecting Māori interests . According to the Crown, its 
overriding obligation is to ‘the environment’ .188

We welcome the Crown’s acceptance of the treaty 
stand ard . Previous tribunals have discussed the nature 
of the Crown’s duty of active protection with respect to 
Māori taonga . For instance, the Preliminary Report on 
the Te Arawa Representative Geothermal Resource Claims 
found that

Article 2 of the treaty requires the Crown actively to pro-
tect the claimants’ respective interests in both the benefit and 
enjoyment of their taonga and the mana or authority to exer-
cise control over them . Failure to afford such protection con-
stitutes a breach of treaty principles .

The degree of protection to be given to the claimants’ 
taonga will depend upon the nature and value of the resource . 
The value to be attached to their taonga is essentially a matter 
for the claimants to determine . Such value is not confined to, 
or restricted by, traditional uses of the taonga . It will include 
present day usage and such potential usage as may be thought 
appropriate by those having rangatiratanga over the taonga . 
In the case of a highly valued, rare and irreplaceable taonga 
of great spiritual and physical importance,  .   .   . the Crown 
is under an obligation to ensure its protection (save in very 
exceptional circumstances) for so long as Maori wish it to be 
so protected .189

The report continued  :

The Crown’s right to manage, or oversee the management of 
 .  .  . resources in the wider public interest must be constrained 
so as to ensure that the claimants’ interest in their respec-
tive taonga is preserved in accordance with their wishes . 
The tribunal is unaware of any exceptional circumstances or 
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overriding public interest which would justify any other con-
clusion which might leave it open for the claimants’ interest in 
their taonga to be harmed or rendered ineffectual .190

We concur with the tribunal on this matter . In our 
view, a national park is not a space where Māori interests 
should be harmed or rendered ineffectual . While the pub-
lic of new Zealand has a strong interest in national parks 
because of their environmental and recreational quali-
ties, this should not override the interests of Māori . The 
principle of active protection requires the Crown to give 
a high priority to Māori interests in their taonga . This was 
confirmed in the Te Tau Ihu report, where the tribunal 
concluded that

Active protection requires honourable conduct by, and fair 
processes from, the Crown, and full consultation with – and, 
where appropriate, decision-making by – those whose inter-
ests are to be protected .191

Throughout this report, we have emphasised the cen-
tral importance of the various taonga of the national Park 
inquiry district to tangata whenua . By their very nature, 
we concluded that the Crown was bound to offer a very 
high degree of protection to these taonga to ensure it 
complied with its treaty obligations . Furthermore, we 
have agreed with previous tribunals that the Crown was 
bound to actively protect taonga, and this includes allow-
ing tangata whenua to perform their kaitiaki responsibil-
ities toward taonga .192

We have already concluded that the statutory frame-
work fulfilled neither treaty standards, nor the conditions 
of the tuku . Whanganui Māori were not consulted over 
the legislation, nor provided with any representation on 
the delegated authority governing the park . At this funda-
mental level, therefore, the statutory framework did not 
adequately fulfil treaty standards even though the Crown 
was aware of Whanganui Māori interests in the park his-
torically . The legislative regime also did not fulfil the con-
ditions of the tuku . te heuheu expected to govern the 
taonga in partnership with the Crown, but, as we demon-
strated above, te heuheu was increasingly outnumbered 

by other interests on the board . This did not accord with 
the principle of partnership .

The failings of the statutory framework for ngā iwi o 
te kāhui maunga did not, however, negate the possibility 
for the Crown to fulfil its treaty obligations . The Crown 
could still have acted in accordance with principles of 
good faith, partnership, and active protection in the cir-
cumstances of the time . to do so, the Crown had to ensure 
that it was fully informed of Māori values and interests in 
the national park . In our view, adequate consultation and 
the development of policies that accorded those values 
and interests appropriate weight in park administration 
were critical elements to success .

The Crown could have ensured the members of its 
delegated authority consulted with tangata whenua on a 
policy framework that conformed to their cultural values . 
Failing that, the Crown could also have ensured that its 
delegates on the board actively and constructively cooper-
ated with tribal leaders on the appropriateness of all pro-
posals before it . This would have ensured that the Crown 
sanctioned no activity that it knew would have a negative 
impact on Māori interests and values without consultation 
and the informed consent of those affected in the first 
instance . If it did sanction activity without prior know-
ledge of the negative impact on tangata whenua, then the 
Crown would need to take prompt action to remedy the 
situation . There would need to be full discussion with 
the tribe and any affront to their mana mitigated . Such 
an approach would have guaranteed that, despite short-
comings in the statutory regime, the Crown still abided 
by treaty principles . In our view, that is the priority that 
Māori interests should have taken, and must take in 
future .

11.5.4 Did the Crown fulfil its Treaty requirements  ?
to determine whether the Crown met the treaty standard 
required of it, we have to assess, first, how taonga within 
the park were managed and the role that tangata whenua 
had in decision-making . An understanding of that lies 
at the heart of determining whether the Crown met the 
protective standard that the treaty required of it . If, for 
instance, the Crown or its delegated authority sanctioned 
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activity within the park that negatively affected Māori 
interests and values, we would need to know two things  : 
(1) Was the Crown or its delegated authority aware of 
those interests, and if not, why not  ?  ; (2) Did the Crown 
take appropriate action to ensure that any encroachment 
on tribal mana was mitigated or, at least, the subject of 
consultation and managed considerately  ? With answers to 
these questions, we could determine whether the Crown 
adequately protected Māori from actions or inactions that 
had a negative impact on their interests . In our estima-
tion, if ngā taonga o te kāhui maunga were managed with 
due consideration for Māori interests and values, then the 
relationship between kaitiaki and their taonga would be 
healthy and strong . In line with the Crown’s suggestion, 
therefore, we propose to assess its conduct in terms of 
what actually took place on the ground .

(1) Board management of the park
The purpose of this section is to examine how the Crown’s 
delegated authority managed the park over time . A prom-
inent theme of this discussion is the relationship between 
board composition and recreational development on the 
mountains . recreational interests exercised considerable 
control over ngā taonga o te kāhui maunga because they 
were represented directly and substantially on the board . 
This led to the park being developed as an ‘adventure play-
ground’, with little consideration of its cultural import-
ance or the protection of Māori taonga . As Dr Coombes 
stated, park management is, in many ways, a misnomer, 
because for decades the natural resources within its pre-
cincts received little management . Policies and procedures 
for the ‘management’ of taonga have really only emerged 
since the 1950s . Prior to that time, most of the board’s 
focus was directed toward the provision of facilities and 
options for revenue .193

A further prominent theme in this section is the inad-
equate resourcing available to the board to manage activ-
ities within the park . Although the Crown envisaged that 
the park would be mainly self-funding when it legislated 
for its existence, the board has consistently had insuf-
ficient finances to manage and control the natural assets 
within the park . not only have the natural assets suffered, 

but as we see later on, the board did not even have the 
finances necessary to cope with the rapid escalation in vis-
itor numbers to the region in the post war period . In the 
circumstances, environmental degradation of the taonga 
became a major problem .

(a) Managerial neglect, 1887–1921  : For 35 years after te 
heuheu’s tuku, the tongariro national Park was a space 
that received little in the way of formal attention . tourists 
visiting the region, excited by the prospect of visiting new 
Zealand’s first national park, would have encountered a 
landscape largely unchanged . Between 1887 and 1907, no 
park, in fact, legally existed . Then in the following 15 years, 
the park’s administration was plagued by an inoperative 
board and inadequate management from the responsible 
government department .194 Dr Coombes aptly described 
the entire period as one of ‘managerial neglect’ .195 At this 
point, we explore briefly why that happened .

There was considerable public interest in the park from 
the beginning . organised ascents of the mountains began 
soon after the Crown acquired title to the peaks in 1887 . 
The New Zealand Herald reported in 1889, for instance, 
that

A great many tourists are now making their way to this 
[south] side of the lake [taupo] to view the wonders of this 
district which are many and varied  .   .   . Those who have 
ascended the tongariro mountain (which ladies climb easily) 
are in ecstasies over the surrounding majestic scenery and the 
marvellous handiwork of nature  .  .  . It is the universal opin-
ion of those who have been in this district, and seen all the 
sights, that it is far more interesting than anything they have 
seen in the rotorua district or taupo side of the lake and that 
ultimately it will become one of the greatest tourist resorts in 
new Zealand .196

tourists’ enthusiasm for visiting the park was not, 
however, reflected in the attention paid by the Crown to 
developing recreational infrastructure or caring for the 
park’s assets . The Crown’s primary focus prior to 1907 was 
to acquire the remaining interests in lands identified for 
the park . As we discussed in chapter 7, this took until 1903 
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to complete . With the formal establishment of the park 
in 1907, however, the board of trustees was empowered to 
govern the park . As chairman of the board, the Minister 
of Lands was responsible for calling board meetings, but, 
between 1907 and 1914, only three were held before the 
board was abolished altogether .197 Administration of the 
park was simply not enough of a priority for the govern-
ment to do anything more at the time .

In the absence of an operational governing body, private 
citizens often acted independently to achieve their goals . 
Demands for recreational infrastructure grew signifi-
cantly in the early twentieth century and the Department 
of Lands and Survey began receiving requests from newly 
formed alpine clubs for permission to form tracks and 
erect accommodation in the park . on each occasion, the 

department responded that the concurrence of the board 
was required . With an inoperative board, however, a deci-
sion-making vacuum was created . In the circumstances, 
clubs simply went ahead with their plans anyway .198

transferring responsibility to the DTHR in 1914 did not 
mark any significant change to how the park was admin-
istered thereafter . With the backing of a department dedi-
cated to increasing the country’s tourism potential, leg-
islators and supporters hoped the move would expedite 
recreational development within the park . The onset of 
the First World War made that impossible . The war both 
constrained the potential external tourism market, as well 
as the government’s own resources .199

Frustrated by the continuing lack of progress under the 
management of the DTHR, alpine clubs and determined 

A group of mountaineers on Te Heuheu Peak, Mount Ruapehu, 1910. Organised climbing parties became more frequent after 1887, when title to the 
peaks was acquired by the Crown.
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individuals pursued their own agendas for the park . Since 
erecting the first huts in 1904 at Ketetahi and Waihohonu, 
nothing was done to accommodate an increasing number 
of visitors to the region . Accommodation on the moun-
tains was a key issue for skiing pioneers who wished to 
have ready access to the slopes . The department’s inac-
tion simply persuaded such groups to build accommo-
dation huts and tracks around the emerging Whakapapa 
and tūroa ski fields, all with the approval of the DTHR . 

Such infrastructure was provided for the use of the gen-
eral public, but, by the early 1920s, ski clubs pushed for 
exclusive accommodation on the mountains . Citing the 
department’s neglect of the park hitherto, clubs sug-
gested that it would be totally unfair for the government 
to discourage the principle of ‘self-help’ when those clubs 
had the will and resources to provide their own facil-
ities . While no exclusive accommodation was accepted 
prior to transferring the park back to a park board, those 

A cottage at Whakapapa built in the 1920s. Possibly one of the first to be built in the area to accommodate skiers, this house was followed by 
exclusive accommodation for ski clubs.
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clubs’ involvement in providing accommodation secured 
them a strong influence on the future direction of park 
development .200

As alpine clubs pursued their own interests on the 
mountains, other individuals undertook to transform 
the park into a ‘paradise for sportsmen’ . In the absence of 
effective administration of the park, several exotic species 
were released as game for enthusiastic hunters . Species, 
such as deer, were intended to attract a new elite class 
of tourist keen to explore what the country had to offer . 
Then, from the early twentieth century, former police 

commissioner John Cullen led acclimatisation efforts 
within the park . Cullen, the park’s first honorary warden, 
introduced a more diverse range of both flora and fauna 
species to the park, all of which thrived in their new habi-
tat .201 Sadly, the ecological effects of these exotic introduc-
tions were felt long after the park became a sanctuary for 
indigenous flora and fauna .

Cullen’s introduction of heather is notable, in particu-
lar, for the direct assistance he received from the Crown . 
Cullen first introduced heather into the region in 1913, 
using a supply of seed sourced from the South Island . 

Police Commissioner John Cullen. As the park’s first honorary warden, 
Cullen introduced a variety of plant and animal species into the region. 
One such plant, heather, which was first introduced in 1913, was to 
have lasting ecological effects.

The alpine native gentian, Gentian bellidifolia. Alpine plants like the 
native gentian inhabit the Tongariro mountains, standing out against 
tussock colours with pure white flowers. This plant is competing with 
heather.
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Within a few short months, the plant was reported to 
be flourishing .202 Wishing to spread it further through 
the park, however, Cullen received financial and logisti-
cal assistance from Prime Minister Massey, through new 
Zealand’s high commissioner in London, to procure more 
seed sourced from various boards of agriculture in the 
united Kingdom . hundreds of acres were sown under the 
DTHR’s watch, using local police constables and prison 
labour .203

As we said at the outset, the park was generally ne-
glected by the Crown between 1887 and 1922 . An ongoing 
focus on acquiring the lands required for the park, little 

effort toward enabling board governance, and inadequate 
attention paid by the DTHR created a vacuum that allowed 
recreational clubs and influential people to carry out their 
activities largely unhindered .

(b) Prioritising tourism and recreational development, 1922–
44  : The park board was reconstituted at a time of shift-
ing public attitudes as to the purpose of national parks . 
tourism and recreational development remained a high 
priority and the new board expressed its determination 
to provide adequate facilities and infrastructure for the 
influx of tourists and recreationalists expected over the 

Heather (Calluna vulgaris). Since it was introduced into Tongariro National Park, heather has spread widely, forming a mat and inhibiting the 
growth of other plants. Remarking on its introduction to the park, distinguished botanist Leonard Cockayne stated that he was strongly against 
any interference with the native vegetation in national parks and scenic reserves.
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coming years . The Minister of Lands remarked in his 
opening statement before the reconstituted board that 
development of the park was crucial  :

Its attainment was of the greatest importance to new 
Zealand, not only in the sense that it would make accessible a 
unique field for enjoyment and study but in the broader sense 
that it would attract to our shores thousands of visitors from 
abroad and help to make the name ‘new Zealand’ known in 
all parts of the world .204

The desire to increase new Zealand’s profile around the 
world coincided with a general concern to protect what 
was distinctive about the environment . early experiments 
at converting the environment into a game preserve were 
criticised by one member of the scientific community as 
‘a childish outrage’, and an ‘insult to the Maori donors, 
and to all lovers of new Zealand as new Zealand’ .205 In 
September 1924, the Legislative Council resolved that the 
park should be ‘a reserve for native plants and birds, and 
as a recreation ground for the people of new Zealand’ .206 
In november 1904, the park board approved an amend-
ment to the park’s status as an ‘absolute sanctuary’, stating 
that

no birds or animals be introduced into the Park, or trees or 
plants planted, or seed thereof sown, without a resolution of 
the Board authorising the same from time to time .207

hoani te heuheu, as ngāti tūwharetoa’s representative on 
the board, supported the amendment .208

The board’s immediate attention was focused on two 
particular issues, preservation and accommodation . By 
the mid-1920s, the board was focused on undoing the 
acclimatisation mistakes of the past, particularly Cullen’s 
introduction of heather . In 1925, the board resolved to 
eradicate all heather in the park in order to preserve the 
fragile alpine flora it was threatening to displace . By 1926, 
however, the board had to reverse its position and con-
cede that ‘it is impossible to eradicate the heather save 
at cost beyond the means of the board’ .209 Although the 
board tried to prevent heather from spreading further, the 

chairman eventually admitted that they were not winning 
the battle .210

The board’s other priority was accommodation for 
tourists to the region . Its focus was firmly on the western 
slopes of Mount ruapehu, which quickly became the cen-
tre of recreational activity in the park . While the issue of 
accommodation preoccupied the board throughout the 
1920s, members disagreed on the sort of accommodation 
to provide . The huts erected prior to the 1920s were availa-
ble for those willing to rough it, but there was nothing for 
the more well-to-do visitors .211 Some members suggested 
leasing land for the construction of accommodation to 
suit such travellers . not only would this provide a good 
source of revenue for the board, but there was signifi-
cant public interest in such an approach . Cullen claimed 
in 1923 to have 40 people ready and waiting for the board 
to grant them permission . other members, however, 
regarded Cullen’s suggestion as a ‘very dangerous one’ that 
could lead to a town springing up on the mountain .212

Although initially reluctant to lease any portion of the 
park for commercial tourism, the board quickly reversed 
its position . The board’s lack of funds meant there was no 
hope for it to sponsor the sort of luxury accommodation 
in mind . In the circumstances, the board invited offers for 
the construction of a large hostel on the western slopes of 
Mount ruapehu .213 The tongariro Park tourist Company 
took on a lease for 63 acres in 1928, and with financial 
assistance from the board to the tune of $60,000, the 
Grand Chateau was opened with much fanfare in 1929 .214

But the celebrations were short-lived . Less than two 
years after the Chateau opened, the company that built it 
went into receivership . The board was forced to take pos-
session in February 1931, and in a few months the Chateau 
exhausted almost all of the board’s finances . The com-
pany’s failure was, in fact, felt for decades afterwards, as 
few financial or personnel resources were devoted to any 
other task than keeping the hotel afloat . A downturn in 
tourism during the Second World War and ongoing main-
tenance only made the board’s financial position more 
precarious .215 By 1945, the Chateau had occupied a signifi-
cant proportion of the board’s finances to the overall det-
riment of the rest of the park .
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Although preoccupied with the Chateau for years, 
the board was instrumental in facilitating the growth of 
recreational infrastructure on Mount ruapehu . A camp-
ing ground, ski courses, and more accommodation were 
prominent among the developments of the 1920s and 
1930s .216 Club huts, in particular, proliferated after the 
board identified 75 sites around the Chateau for private 
use . Clubs enthusiastically took up leases with the board, 
wanting to take advantage of the growing ski field area at 
Whakapapa .217 one board member, who was also vice-
president of the ruapehu Ski Club, stated that

I want to encourage bona fide clubs to erect huts in the Park 
Area, as they will provide accommodation for young new 
Zealanders who should be encouraged to use their national 
Parks as playing areas . The tendency is to encourage the over-
seas tourists, and old people who have the means to enjoy the 
luxury of the Chateau and similar structures .218

Increasing access to the mountain for ‘young new 
Zealanders’ encouraged the board to approve huts higher 
up the slopes of Mount ruapehu . The first huts con-
structed within the three-mile radius of the peak emerged 

Crowds celebrate the opening of the Chateau Tongariro, 1929. The chateau was to become a prominent tourist destination throughout the 
twentieth century.
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in 1926 . Five years later, the board approved the construc-
tion of a hut at 5,080 feet (1,548 metres) for ‘use in connec-
tion with winter sports’ .219

over the following decade, the number of huts grew 
steadily, with a significant change to park governance 
providing the catalyst for this growth . Section 20 of the 
reserves and other Lands Disposal Act 1931 authorised 
the board to appoint a subcommittee of two or more 
members to exercise its powers .220 An executive board 

comprising ex-officio Wellington-based members was first 
established in 1925 to ‘attend to routine and urgent busi-
ness,’ 221 but it was not employed to any significant degree 
in the 1920s . During the 1930s, however, the executive 
board performed the functions of the full board on a more 
consistent basis, and commercial tourism and recreational 
development increased significantly on the mountains .222

As private accommodation increased, the board 
turned its attention toward regulating development on 

Accommodation alongside the Chateau Tongariro. In the 1920s and 1930s, outdoor recreation on Mount Ruapehu was aided by developments such 
as a camping ground and these huts, and these developments were instrumental in encouraging young people to visit the park.
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 l Skiers on a Whakapapa 
glacier, 1938. These skiers 
tackled the Whakapapa skifield 
on Mount Ruapehu before 
the advent of tow ropes and 
chairlifts.

 d A view from Whakapapa 
Glacier with skis and poles, 
1938. During the 1930s, the 
promotion of tourism and 
recreational development 
encouraged increasing visits to 
the mountains.
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the mountain . Concern at the rapid spread of huts, for 
instance, prompted the Board to develop policy guidelines 
for the future . The policy reaffirmed the board’s commit-
ment to allowing clubs to construct their own accom-
modation providing the building was situated above 
5,000 feet and was for the exclusive use of the club . This 
would confine the spread of huts and also ensure that such 
accommodation would not compete for business with 
the Chateau . As a consequence, increasing numbers of 
huts emerged on Mount ruapehu above the Chateau and 
above the 5,000-foot level . Board policy for the protection 
of the Chateau inevitably consolidated the position of club 
huts at what would become ‘Iwikau Village’, the highest 
altitude ‘township’ in the country .223

(c) Over-development and the ‘peoples’ playground’, 1945–80  : 
The new emphasis on recreation in the post-war period 
created the environment for what can only be character-
ised as a building boom on Mount ruapehu . Improved 
transportation had made short trips to the mountain 
possible, thus greatly increasing visitor numbers keen to 
explore what it had to offer . Amateur skiing courses devel-
oped by enthusiastic pioneers took more definite shape in 
this period and were accompanied by a network of people-
moving devices and club huts around the old skiing cir-
cuits on the mountain .224 enthusiastic Swiss entrepreneur 
Walter haensli constructed the first chair lift on ruapehu 
in the early-1950s . haensli’s influence was critical to the 
creation of ruapehu Alpine Lifts, a company that has 
dominated commercial recreational activity on the slopes 
of Mount ruapehu for several decades . With a chair lift 
capable of moving up to 400 people an hour, the chairman 
of the tongariro national Park Board commented to his 
colleagues in 1952 that, to ‘make the Mountain available 
to the public’, the board was ‘apparently all agreed’ that a 
chair lift was desirable and that it was their responsibility 

to ‘endeavour to have one installed’ .225 With the chairlift 
came additional facilities . In just a few short years, recrea-
tional groups, particularly the ski lobby, fostered an expo-
nential increase in recreational infrastructure that was to 
have long-lasting consequences for the park .

This building boom was facilitated by the continu-
ing dominance of the executive board after the Second 
World War . Members of the executive by then regarded 
themselves as having the authority to do as they pleased 
and without reference to the full board . A comment by 
the chair of the executive board that the full board would 
support any action it took – ‘though perhaps only out of 
courtesy’ – reflected just how dominant the executive had 
become in the governance of the park by that time .226

The most intensive development occurred at Iwikau 
Village . Because of the board’s determination to prevent 
competition for accommodation with the Chateau, huts 
at Iwikau proliferated . The executive board also approved 
huts for the first time at 8,000 feet (2,438 metres), an 
altitude that encroached into the blocks that te heuheu 
tukued in 1887 .227 By the late 1940s, one member of the 
ruapehu Ski Club observed that ‘[e]very weekend the sco-
ria ridges rang with the sounds of pick and shovel, blast-
ing, bulldozers, tractors, concrete mixers’ .228

to relieve itself of the burden of monitoring this growth, 
one board member proposed to devolve responsibility for 
authorising club hut construction to the Federated Moun-
tain Clubs (FMC) .229 Although the Minister of Lands (a 
board member) rejected the proposal as inappropriate, 
he did support the FMC’s involvement in the process, as a 
gatekeeper for the application process . The arrangement, 
it was reasoned, would create a closer link between the 
board and those recreational interests with a stake in the 
park . The board secretary explained that he felt sure that

the Federation has at heart the interests of the park generally, 
and would co-operate with the Board in insisting among its 
member clubs that the type of huts erected are of the highest 
possible standard .230

The FMC was to ensure that, prior to the full board’s 
consideration of any application, the site and design of 

 l Skiers on Mount Ruapehu, 1950s. As the numbers of huts built by 
clubs increased after the war and transportation became easier, skiers 
flocked to Mount Ruapehu. Iwikau Village, high up on the mountain, 
become the focal point for huts at the ‘Top of the Bruce’ Road and for 
skiers who came for the day.
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the hut and standing of the applicant club met the board’s 
conditions . Claimant counsel discussed this with Dr 
Coombes during our hearings  :

Mr Bennion  : now you talk about  .  .  . a devolution which I was 
fascinated by . So the Federated Mountain Clubs  .   .   . through 
its ski council actually looked at the standard of design and 
how huts would look and feel, that sort of thing, and they did 
that for the board, the board devolved that to them in a sense  ?
Dr Coombes  : I would say it went beyond that  .  .  . the Council 
or Federated Mountain Clubs  .  .  . was allowed to comment on 
where the best sites for club huts were  .  .  . [and] they seemed 
to have an influence on the number as well .231

In Dr Coombes’ view, the full board almost never 
rejected the advice of the FMC . In effect, the FMC became 
the responsible agent for approving club huts on the 
mountains .232 By the late 1940s, over half of the 28 clubs 
affiliated to the FMC were permitted to establish huts at 
Iwikau Village .233 As the responsible agent, the FMC did 
not question the existence, elevation, or environmental 
impact of club huts on the maunga . In fact, their interest 
was focused simply on assisting their member clubs gain 
an exclusive foothold on the mountains .

The federation’s involvement in this process, however, 
caused major environmental issues . FMC’s reluctance to 
‘interfere unduly in the domestic affairs of Clubs’ meant 
that it relied on club officials to ensure refuse and rubbish 
was appropriately disposed of .234 By the early 1950s, the 
government started receiving complaints from concerned 
citizens about the state of Iwikau Village  :

I am deeply shocked at the unseemly conglomeration of 
shacks that are ruling the rugged grandeur of the mountain . Is 
there no one concerned with the quality, siting, fitness of the 
buildings permitted to be erected in the Park  ?  .  .  . with motor 
access, now as far as the ruapehu Ski Club hut, there is grow-
ing up at an alarming rate a shanty town, buildings entirely 
out of character and harmony with the site, of no relationship 
with each other, each attended by its own W C and its own 
litter of tins and broken beer bottles . Surely here, if anywhere, 

your department should exercise planned control and seek to 
enhance rather than destroy one of nature’s gifts .235

With reportedly over 90 per cent of the board’s annual 
revenue already spent in the Whakapapa area, the execu-
tive board considered revoking certain clubs’ permits . 
Instead, it opted for a less bold solution . In 1955, all clubs 
were instructed to discard their waste in Whakapapanui 
canyon . This was, as Dr Coombes argued, the board 
condoning environmentally destructive practices on the 
mountain . Concerns expressed by one board member 
that this would pollute the Whakapapanui Stream, were 
rejected by the majority . That member openly criticised 
the full board for relying so heavily on the executive 
board, which, in his view, had diminished board members’ 
accountability and sense of democracy . For four years the 
board sanctioned rubbish dumping in the canyon before 
embarrassing legal action forced the board to set up a col-
lection point at the end of the Bruce road and contract 
its removal to rangipō Prison . even this was only a trial 
measure, which many clubs still refused to take up .236

Another part of the board’s response to environmen-
tal damage was the definition of ‘development areas’ in 
its first management plan . Although the impetus for this 
plan emerged from a determination to confine the dam-
age at Whakapapa, the 1954 plan provided the blue-print 
for growth of infrastructure and facilities throughout 
the park . The board determined that it was necessary to 
divide the park into two different categories  : areas upon 
which preservation of the native flora and fauna would be 
the sole objective and areas to be developed for the use 
and enjoyment of the public to the full extent available . 
The board then delineated four development areas under 
the second category, largely formalising where recrea-
tional infrastructure had emerged hitherto .237

upon setting the development areas, the board decided 
to encourage the ‘close settlement’ of infrastructure 
within them . The staking of additional sites to achieve 
this objective, however, only fuelled another building 
boom that increased the concentration of infrastructure 
not only at Whakapapa, but also at the new tūroa and 
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tūkino ski fields on the southern and eastern slopes of 
Mount ruapehu . These new ski fields relieved pressure 
on Whakapapa, particularly Iwikau Village, which was 
suffering from over-development . As one club member 
remarked in 1963, new Zealand’s ‘highest town’ consisted 
of 40 huts catering to a seasonal population of about 1,000 
recreationalists . By 1973, there were 61 club huts – five at 
Whakapapa, 48 at Iwikau, one at tūroa, three at tūkino, 
and four others – on the mountain .238

The rapid escalation of huts on the mountain meant 
sewage disposal became a major environmental problem 
on surrounding waterways . The ineffectiveness of septic 
tanks at high altitude made it clear that an integrated sew-
erage reticulation and treatment system was badly needed . 
But the cost of such a scheme was beyond the resources 
of the board . In the circumstances, the board allowed 
clubs to continue using septic tanks without monitoring . 
negative publicity regarding a potential epidemic at the 
Village in the early 1970s, however, caught the attention 

of the government . responding to claims of incompe-
tence, the government acknowledged that a number of the 
septic tanks fell short of the required health standard, but 
accused the media of exaggerating the prospect of an epi-
demic at Iwikau Village . Soon after, the board requested 
regular monitoring and desludging of septic tanks and 
resolved that no further club huts be erected at Iwikau 
Village .239

The chair of the national Parks Authority even floated 
the possibility of removing huts from Iwikau Village 
altogether . regarding it as inappropriate for particular 
interest groups to have ‘privileged’ rights on the moun-
tains, the chair suggested that the board assume owner-
ship of the huts with a view to their eventual removal .240 
The tongariro national Park Board criticised this sug-
gestion as ‘quite unworkable’, however, largely because it 
could not conceive of ever having the millions of dollars 
necessary to purchase the existing huts .241 In 1978, the 
board requested a report from some local park rangers to 

‘Snow’s better!’ As the number 
of huts escalated at Iwikau 
Village, problems arose with 
litter, especially tin cans and 
broken beer bottles, and 
with waste. By the early 1950s, 
letters of complaint began 
descending on the government 
from people concerned about 
the destruction of such a 
magnificent natural area.
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advise it on the future of the club huts . The Department of 
Conservation’s current conservator of the national park, 
Paul Green, was one of those two rangers . The report 
agreed that huts were ‘nothing but the holiday homes of a 
privileged class’ and recommended that they be disestab-
lished over time and opened up to the general public .242

The board ignored this advice and resolved to main-
tain the status quo . Members discussed the issue and 

concluded that they could see no justification for the 
general removal of club huts, favouring individual hut 
removal, if necessary, or the regrouping of huts into a 
redeveloped village . Although the wisdom of previous 
boards’ decisions to allow club huts on the mountain 
had been seriously questioned by officials, they survived 
this intensive public and institutional scrutiny and have 
remained in place today .243

The Whakapapanui Stream. The stream, which flows down Mount Ruapehu, was in danger of becoming polluted following the executive board’s 
decision in 1955 to allow waste to be discarded for three years in Whakapapanui Canyon. 
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 l A bridge on the Ōhakune 
Mountain Road,1958. This 
road enabled the opening 
up of the Tūroa skifeld 
on Mount Ruapehu.

 d Ski huts and ski fields on 
Mount Ruapehu, 1969. By 
the late 1960s, there was a 
proliferation of ski huts at 
Iwikau Village. The opening of 
additional ski fields at Tūroa and 
Tūkino on Mount Ruapehu gave 
skiers more choice and eased 
the pressure at Whakapapa.
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Year Administration

(£)

Land acquisition

(£)

Total

(£)

1955 14,430 4,330 18,760

1956 22,246 160 22,406

1957 26,732 6,770 33,502

1958 32,274 4,451 36,725

1959 43,490 4,350 47,840

1960 55,121 289 55,410

1961 68,435 4,353 72,788

Table 11.2  : Total expenditure available to national park boards for 
managing their assets, 1955–61

In short, as we have discussed, recreational  develop-
ment in the post-war period increased exponentially . 
recre ational groups set and dominated the development 
agenda with limited planning or care and the park was 
dominated by the operation of the executive board at 
crucial times . expansive ski fields, unplanned growth in 
club huts and the environmental impacts associated with 
that development were the result . The board’s attention 
was increasingly directed toward mitigating the problems 
it had created with inadequate funds . The board tried to 
control growth in recreational facilities by defining areas 
where development was confined . Despite this, user 
demand grew and the board responded by encouraging a 
range of facilities to service the increasing number of visi-
tors venturing onto the mountains .

(2) Resources available to the board
Throughout the period examined here, the tongariro 
national Park Board was reliant not only on government 
appropriations, but on the revenue it derived from leases 
and licences, donations, penalties, fees, and royalties . In 
the first half of the twentieth century, the latter source 
was the most important, and yet still failed to provide the 
necessary funds to achieve what the board wanted . The 
chairman proclaimed in 1923 that

the Board has no funds for current expenses other than the 
receipts from fees payable by visitors to the Park for camp 
accommodation, etc . so that the strictest economy requires to 
be exercised in all directions at the present time . It is, however, 
hoped that with the gradual development of the park, and the 
provision of better accommodation, fees from visitors will 
be largely augmented and that at no distant date the Board’s 
finances may be on a thoroughly satisfactory footing .244

The board hoped that revenue generated from the 
influx of visitors and commercial activity would provide 
the necessary funds to manage the park . That was the ori-
ginal policy native Minister, John Ballance, described in 
parliament in 1887 . Sixty-three years later, however, the 
new Minister of Lands (and board member) explained 
that this policy had failed  :

The Board, unfortunately, was not self-supporting, the rev-
enue coming from activities on the Park being insufficient to 
do those things that must be done if the park was to be some-
thing real to the public of new Zealand and it was only by 
going to the Government of the day and seeking authority for 
expenditure that the Board could do those things .245

With the professionalisation of national park manage-
ment in the post-Second World War period, government 
funding to park boards dramatically increased . The major-
ity of this funding, however, was absorbed by the growing 
costs of administration and provision and improvements 
to facilities and amenities (see tables 11 .2, 11 .3, and 11 .4) .246

Although government funding for national parks dra-
matically increased in the second half of the twentieth 
century, Dr Coombes argued that it still remained lower 
than was necessary for their effective management .247 The 
Department of Lands’ own reports support Dr Coombes’ 
argument . Assessing the 1963 to 1964 financial year, for 
instance, the department stated, ‘[i]n spite of expendi-
ture exceeding £100,000 for the first time  .  .  . public facil-
ities and amenities are insufficient to cope with the ever-
increasing influx of visitors’ .248 This was a recurring theme 
in reports over following years .249

The dramatic increase in visitor numbers to the nation’s 
parks was highlighting the urgent need to provide and 
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Year Administration

(£)

Capital works

(£)

Land acquisition

(£)

Donations

(£)

Total

(£)

1963 45,032 31,059 147,485 4,995 228,571

1964 51,716 32,989 2,080 14,349 99,054

1965 71,287 59,442 761 9,617 140,346

1966 85,028 70,859 13,478 13,586 169,473

1967 109,247 68,787 5,391 11,534 189,568

Table 11.3  : Total expenditure available to national park boards for managing their assets, 1963–67

Year Administration

($)

Capital works

($)

Total

($)

Donations

($)

Loans to park board 

for capital works

($)

1968 253,338 100,642 353,980 19,165

1969 284,538 94,242 378,780 39,988

1970 174,739 138,193 312,932 20,415

1971 222,830 152,116 374,946 16,766

1972 237,679 159,225 396,904 28,245

1973 275,969 180,635 456,604 19,752

1974 330,372 396,036 726,408 33,921

1975 405,246 769,706 1,174,952 42,014 94,833

1976 533,930 836,288 1,370,218 22,477 80,950

Special grants Overall total

1978 740,000 338,000 1,078,000 72,400 1,322,600 2,400,600

1979 975,000 508,000 1,623,000 140,000 958,000 2,581,000

1980 1,409,000 480,000 2,003,000 114,000 678,000 2,681,000

1981 1,620,300 533,400 2,254,000 100,300 209,000 2,463,000

Table 11.4  : Total expenditure available to national park boards for managing their assets, 1968–81
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improve essential amenities and other services . It was also 
provoking officials to contemplate how a fairer balance to 
financing park development and maintenance could be 
struck between users and the taxpayer in the future .250 For 
the mean time, however, park boards remained depend-
ent primarily on government funds to support basic oper-
ational needs . Sometimes, even these were jeopardised by 
fiscal pressures on governments, as in 1978, when the gov-
ernment’s appropriation was reduced . The Department of 
Lands issued the sobering caution that

additional funding  .   .   . will be essential if park boards are to 
meet their responsibilities for preserving the parks while at 
the same time meeting the needs of the ever increasing num-
bers of park visitors .251

unable to be self-supporting, successive park boards 
became dependent on royalties from concession activ-
ities to maintain the park’s natural assets .252 From the 
late 1960s, the board expanded the range of concessions 
within the park to include activities such as helicopter 
flights and snowmobiles up to the peaks of the moun-
tains . Guiding operations were also authorised from 1973 . 
Concessionaires paid royalties to the board as a percentage 
of gross revenue, providing the board with a considerable 
incentive to maximise concessions within the park .253 In 
1976, the national Parks Authority openly acknowledged 
this incentive for the tongariro national Park Board  :

The present economic stringencies  .   .   . have caused this 
Board to further consider ways of meeting the costs of 
adequately administering the park . While, by drastically 
reducing such things as building and track maintenance, 
weed control, services to the ski field, the Board can continue 
to administer the Park for the current year, it is obvious that 
if the grant to the Board is not substantially higher next year, 
various areas of administration will have to be shut down, and 
with this the facilities provided for the public .254

(3) Consultation with Whanganui Māori
At this point, we turn to consider if the Crown ensured 
that the board consulted with Whanganui Māori to ensure 

it met its treaty obligation of active protection . our anal-
ysis of the legislative framework above has shown that 
Whanganui had no representation on the park board 
prior to 1987 . We concluded that the principles of equity 
and equal treatment were applicable in that context and 
that the Crown could have provided Whanganui Māori 
with representation on the board . We also concluded, 
however, that the Crown could have fulfilled its treaty 
obligations to Whanganui Māori by ensuring that the 
statutory authority governing the park consulted on issues 
that affected their interests in their taonga . This would 
have ensured that, in the absence of board representation, 
those interests were not disregarded .

The Crown made relevant submissions on this issue 
at the completion of hearings . It acknowledged that 
Whanganui Māori, in particular ngāti rangi, have had a 
longer journey than ngāti tūwharetoa to have their rights 
and role as tangata whenua recognised in park manage-
ment . The longer journey for recognition of their rights 
meant that all Māori participation in governance (aside 
from ngāti tūwharetoa) was essentially on the same basis 
as other citizens until the 1980s, when a ‘renaissance of 
consciousness’ about Māori interests emerged .255 In par-
ticular, the Crown highlighted the General Policy for 
National Parks of 1983, which recognised tangata whenua 
interests in management planning for the first time . 
under this policy, park administrators would foster con-
sultative procedures and fully consider the views of tang-
ata whenua in the management of national parks in the 
future .256

We acknowledge that there has been some development 
from a policy perspective since the 1980s . While 1983 may 
be a turning point in the policy domain, the evidence 
within this inquiry confirmed that no real change took 
place on the ground prior to 1987 . The conservator for the 
tongariro–taupō conservancy, Paul Green, stated that 
there was little involvement of tangata whenua in park 
management prior to the passing of the Conservation 
Act 1987 .257 In fact, Mr Green and several other long-
serving tongariro national Park officials confirmed that, 
prior to the creation of the Department of Conservation, 
‘there was no real iwi consultation’ with respect to park 
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management .258 This was confirmed by the research of Dr 
robyn Anderson, Dr nicholas Bayley, and Mark Derby .259 
That meant that Whanganui Māori were never consulted 
about fundamentally important issues, such as the estab-
lishment of ski fields on their tupuna maunga . Keith 
Wood explained just how little ngāti rangi had to do with 
the Crown  :

I don’t know a lot about the original setting up of the ski 
fields on our maunga  .  .  . I do know that our kaumatua were 
very unhappy about the ski field developments and there was 
a lot of resistance and negative kōrero from our old people 
about the development that took place .260

Lack of consultation on the establishment of ski fields 
was only part of the problem . In the absence of any con-
sultation with Whanganui Māori prior to 1987, the Crown 
could simply not fulfil its treaty duties in the governance 
of these taonga .

(4) Ngāti Tūwharetoa input into board decision-making
The Crown is correct that we can legitimately expect cer-
tain things from the tenure of successive members of the 
te heuheu line on the park board . A te heuheu has been 
a member of the board for most of the park’s history and, 
from the Crown’s understanding, in a representative cap-
acity for his tribe . The Minister for tourist and health 
resorts explained in 1922  :

when the gift to the Government was made by the original 
tūkino, it was understood that he was to be recognised as 
representing his people in connection with the administra-
tion of the reserve  .  .  .261

With a place on the board, the paramount chief of 
ngāti tūwharetoa could provide the iwi with information 
about management of their taonga and, in turn, feed any 
responses from the iwi back to the board table .262 During 
periods when te heuheu retained his seat on the board, 
therefore, ngāti tūwharetoa had at least some influence in 
the board’s decision-making process .

But was that influence able to be utilised to practical 

effect  ? In the absence of a legislative regime stipulating 
partnership, it would seem that overcoming the numeri-
cal superiority of other interests on the board was the 
key to the tribe’s success . to assess whether the Crown 
adequately fulfilled its duty of active protection to ngāti 
tūwharetoa, therefore, we need to examine whether the 
Crown ensured that its delegates cooperated with te 
heuheu in the administration of the park . We propose to 
examine the course of development within the tongariro 
national Park around the periods of successive members 
of the te heuheu line on the park board . The reason we 
divide our analysis in this way is to assess the role of te 
heuheu in decision-making over time . ngāti tūwharetoa 
alleged that there were numerous activities within the 
park that violated the tapu of ngā maunga tapu and dam-
aged the mauri . The Crown responded that there is no 
historical evidence of dissatisfaction with the extent of 
public access to the mountains by either te heuheu or 
ngāti tūwharetoa . The difference between the parties on 
this important point requires us to examine what input te 
heuheu, as the ngāti tūwharetoa representative, had in 
the board’s deliberations .

our focus is mostly confined to ruapehu maunga . 
historically, this mountain was the focal point for tour-
ist and recreational development within the park . Just 
because development on ruapehu reflected the needs of 
tourists and recreationalists does not, however, neces-
sarily mean that ngāti tūwharetoa opposed every activ-
ity . We have already concluded that ngāti tūwharetoa 
had at least some input into management of ngā taonga 
o te kāhui maunga by virtue of te heuheu’s tenure on the 
board . We, therefore, need to assess te heuheu’s position 
on the development proposals that came before the board, 
through a close analysis of board minutes . unfortunately 
we only have those minutes for the period prior to 1952 
but, for the first half of the century at least, they do enable 
us to form some opinion on the extent to which Māori 
views were expressed and heeded, in the context of park 
board decision-making .

Between the passing of the tongariro national Park Act 
1894 and the Conservation Act 1987, three descendants 
of horonuku te heuheu were represented on the park 
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board . horonuku’s son, tūreiti te heuheu, held a position 
on the board between 1907 and 1914 . Between 1914 and 
1922, the board was abolished and the Crown, through 
the DTHR, managed the park exclusively . In 1922, tūreiti’s 
son, hoani te heuheu, was appointed to the reconsti-
tuted board and remained a member until his death in 
1944 . hoani’s son, hepi te heuheu, then held a position 
on the tongariro national Park Board until it became the 
tongariro national Parks and reserves Board under the 
1980 legislation . he remained a member of that board 
until the passing of the Conservation Act in 1987 .

(a) Tūreiti Te Heuheu, 1894–1921  : As discussed previously, the 
tongariro national Park Act passed in 1894, but the park 
(and by extension the governing board), did not come 
into existence until 1907 . For 20 years after horonuku te 
heuheu’s tuku, neither his son nor any other Māori had 
statutory representation on the board governing their 
taonga . The trustees, therefore, had no formal powers 
prior to the park’s proclamation . In legal terms, authority 
over the taonga remained exclusively with the Department 
of Lands and Survey and the DTHR as the government 
departments responsible for the land .263

With the formal establishment of the park in 1907, the 
board of trustees was empowered with the functions spe-
cified in the 1894 Act . The Minister of Lands, as chair-
man of the board, was responsible for calling meetings 
to enable the board to consider issues . Between 1907 and 
1914, however, the board met only three times (all of them 
in 1908,264 and each time in Wellington), before it was 
abolished under the ROLD Act 1914 . The Minister of Lands 
conducted these three meetings in the absence of ngāti 
tūwharetoa’s representative, tūreiti te heuheu .265

Given the inoperative state of the board before 1907 and 
after 1908, it would seem likely that tūreiti had no input 
into park administration . Ms edwards argued, however, 
that the documentary record proved otherwise and that 
two visible trends could be discerned in the early period of 
the park’s history . First, Ms edwards explained that tūreiti 
had plans for ngāti tūwharetoa to benefit from tourist 
traffic in the area by supplying transportation and guiding 
services . Secondly, government correspondence indicated 

that Crown officials were communicating with tūreiti in 
respect of particular issues connected with the park, such 
as the development of huts . taken together, this, in Ms 
edwards’ view, reflected officials’ anxiety to ensure that 
proper consultation with tūreiti was undertaken .266

Ms edwards highlighted three instances to support her 
conclusion that officials wished to ensure proper consult-
ation . In 1897, the Wellington Acclimatisation Society 
liberated four red deer into the park . Surveyor-general 
Stephenson Percy Smith wrote to tūreiti soon afterwards, 
presumably in his capacity as a future trustee, asking him 
to warn his people that they were not to touch the ani-
mals . Dr Anderson interpreted this warning as the only 
communication with te heuheu on the matter, but Ms 
edwards considered it possible that other communication 
took place between Percy Smith and te heuheu, both of 
whom were based in Wellington at the time .267

The documentary evidence also showed that Percy 
Smith and other officials communicated with tūreiti te 
heuheu over the location of a hut near Ketetahi Springs . 
According to the evidence, the two men met in november 
1900 to discuss a proposal to erect two small huts in the 
park, for which te heuheu indicated he could poten-
tially supply the timber and cartage for construction . te 
heuheu asked that Keepa Puataata, a rangatira of ngāti 
tūwharetoa, be appointed as a guide for tourists exploring 
the three maunga and that

he and his people would supply to visitors their coaches and 
conveyances’ at a rate to be negotiated in the future . Based on 
this meeting, Percy Smith advised the surveyors in the dis-
trict, ‘to confer with him [te heuheu] and try to co-operate .268

Surveyor robert reaney then reported to Percy Smith 
in March 1901 that he had met with te heuheu and had 
established his preferences . te heuheu wanted a hut situ-
ated at or near the Ketetahi Springs on the western side of 
Mount tongariro . According to reaney  :

It appears that the majority of tourists go to tokaanu and 
arrange there with the guides to take them up the moun-
tains, and that what te heuheu requires is a whare for these 
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people to stay the night in as it is at present too far to get from 
tokaanu to the springs and up the mountains and back in a 
day .269

In his meeting, reaney had also suggested a hut be 
constructed on the eastern side of the mountain, near the 
Wai hohonu stream, to accommodate tourists from the 
south . reaney reported, however, that ‘te heuheu has no 
interest in this site’ . It appears that for this reason, reaney 
suggested a deferral to any plans for a hut in the area .270 

Percy Smith’s reply indicated he wanted further discussion 
between reaney and te heuheu over the hut’s location 
and the chief ’s tourism aspirations before final decisions 
were made . At that point, the trail of correspondence 
ends . All we know is that Ketetahi hut was constructed on 
Mount tongariro later that year by the DTHR .271

The DTHR also took another significant step . The 
superintendent of the department reported in 1902 that 
a ‘McSweeney’ from tokaanu would guide people vis-
iting the mountains .272 The DTHR’s decision to recruit 

Horse-drawn coaches at Waihohonu Hut in Tongariro National Park, circa 1905. The hut, which was built in 1903 at the foot of Mount Ngāuruhoe 
and is still standing today, was used as a stopover by coaches travelling from Whanganui to Taupō. Skiers and trampers also used the hut as a base 
when visiting the park.
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McSweeney for guiding possibly had links to concerns 
raised by tourism promoters in the nineteenth century . 
A writer for The New Zealand Tourist, for instance, com-
mented in 1879 that Māori women often acted as guides at 
specific sites, but, in the hot Lakes district  :

An intelligent white man, rather than a Maori, who can 
scarcely make himself or herself understood, is much to be 
desired  .  .  . A guide who is intimate with every nook and cor-
ner to be visited, who speaks the native language fluently, 
and will really act fairly by those who place themselves in his 
hands, is worth liberal remuneration .273

Therefore, if McSweeney had no connections to ngāti 
tūwharetoa, then te heuheu’s desire for ngāti tūwhare-
toa control of this service had failed .274 A Pākehā guide 
working in the region with the backing of a government 
department would have significantly undercut ngāti 
tūwharetoa’s development goals over the long term .

The third example of communication cited by Ms 
edwards related to the naming of the park . The documen-
tary evidence showed that tūreiti’s solicitor and the native 
Minister corresponded in 1907 on how to appropriately 
acknowledge te heuheu’s tuku . his solicitor, J Wyndham 
hopkins, wrote  :

The Petitioner, who is a trustee for life under the said Act, 
is the sole surviving son of the donor and the principal repre-
sentative of the great tribe .

The Petitioner now prays that in order that the name of the 
donor may be for ever kept in memory in association with 
his gift to the country, the name of the said national park be 
changed to ‘The te heuheu national Park’ .275

Considering his response, the Minister of Lands wrote  :

The name ‘tongariro national Park’ is so comprehensive 
that it would, I think, be a mistake to alter it by the substitu-
tion of two or three names .

It is, however, advisable that the name of the original 
donor should not be lost, even though the gift relates only to 
a portion . In the same way the name of the tribe should be 

preserved . This might be done by making provision for the 
immense domain being subdivided into Districts, and the 
Districts might be designated as desired by Mr hopkins on 
behalf of the Maori donor .276

These districts could be rough, the Minister explained, 
because it was necessary only to recognise ‘te heuheu’s 
donation’, not anything else .277 Later that year, the park 
was divided into three divisions  : the te heuheu divi-
sion (20,746 acres), ruapehu division (20,767 acres), and 
Wai marino division (20,767 acres) . In Ms edwards’ view, 
the naming of the division reflected te heuheu’s specific 
request .278

We acknowledge that the documentary evidence out-
lined above demonstrates that Crown officials were com-
municating with te heuheu on issues of concern . Ms 
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Map 11.3  : Divisions of the Tongariro National Park
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edwards speculated that there may have been more coop-
eration with te heuheu, who lived mainly in Wellington 
from 1894, than we can glean from the documentary 
evidence .279 That is certainly possible . What the available 
evidence confirms for us is that the Crown was taking 
account of te heuheu’s view on certain issues when the 
board was inoperative, but on each occasion he only par-
tially achieved his objectives .

officials evidently fulfilled te heuheu’s wish as to the 
hut’s location, but it appears that the Crown may have 
competed with ngāti tūwharetoa’s plan to offer guiding 
services . The DTHR arranged for McSweeney, not Keepa 
Puataata, to guide people up the mountains . Similarly, 
tūreiti requested that the park be renamed the ‘te heuheu 
national Park’ in memory of his father, horonuku, who 
was responsible for its origin . But the Minister only 
agreed to subdivide the park into administrative divisions 
in 1907, one of which was named after his father .

We contrast the evidence of cooperation outlined above 
with government actions at the time the board was oper-
ational . one of the government’s first actions after the 
park was proclaimed was to formulate regulations for its 
administration . Those regulations contained measures to 
appoint officers of the board, determine offences within 
the park, and established bylaws for the use and mainten-
ance of huts . Apart from section 17, which divided the park 
into the three divisions, these regulations appear to have 
been enacted without any consultation with te heuheu .280

Then there was the Minister of Lands’ surprising deci-
sion to conduct three board meetings in May, July, and 
September of 1908 without te heuheu . This, in our view, 
was a significant oversight . The board was dealing with 
issues that te heuheu would undoubtedly have had a view 
on, such as additional land for inclusion in the park, adop-
tion of the regulations, and proposals to liberate animals 
in the park . The DTHR’s decision to liberate more deer, for 
instance, was something that caused considerable conster-
nation amongst members, as it directly contravened the 
board’s wishes . The Minister, robert Mcnab, criticised 
the department for releasing the deer and suggested that 
‘every provision should be made’ for their disposal, and 
that the matter required ‘the consideration of the board’ .281

There was inaction on the part of the government, 
though, when it came to empowering the board for the 
consideration of such issues . As mentioned above, only 
three board meetings were held between 1907 and 1914 
before the board was abolished altogether . responsibility 
for calling meetings lay with the Minister of Lands, as 
chair of the board, but successive ministers called no 
meetings despite a clear need for them . The under sec-
retary of Lands advised both John MacKenzie in 1912 
and William Massey in 1913 to call a meeting, as there 
was urgent business before the board . Such urgent busi-
ness included applications to erect huts, form tracks and 
appoint guides, but neither minister took action . In the 
circumstances, it appears that tūreiti was left without a 
say on these important matters .282

Then, between 1914 and 1922, the Crown administered 
the park through the DTHR and presumably without 
consulting te heuheu at all . As we outlined above, this 
eight-year period was important because the skiing frater-
nity cemented their stake in the park’s future by erecting 
public huts on the mountains at a time when te heuheu’s 
place on the board had been revoked . te heuheu objected 
to this treatment, demanding in 1920 to have his name 
‘put back as one of the governing people’ of the park and 
‘to know what is going on around there’ in the interests of 
his people .283 This was only achieved in 1922, a year after 
tūreiti te heuheu had passed away .

on balance, the evidence shows that tūreiti did indeed 
have some input into park administration before the board 
was operational . That input led to the partial achievement 
of his objectives in two instances referred to above . There 
were some positive signs early on . But there is also evi-
dence of the Crown proceeding without tūreiti when the 
board was operational, not empowering the board to do 
its job when there were important issues before it, and 
finally disestablishing the board altogether . The trend of 
park administration over the period examined in this 
section, therefore, was that decision-making increasingly 
consolidated in the hands of government representatives .

(b) Hoani Te Heuheu, 1922–44  : With the reconstitu-
tion of the board in 1922, hoani had the opportunity to 
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participate in governance of the park on behalf of ngāti 
tūwharetoa . Like other members, hoani could attend 
scheduled board meetings and raise issues and discuss 
them with fellow members . he could also exercise his 
vote on any proposal formally placed before the board . In 
the 22 years that hoani represented ngāti tūwharetoa on 
that authority, he contributed directly and was clearly val-
ued by his colleagues . At the first meeting after he passed 
away, the board resolved that it place on record  :

its deep regret at the passing away of Mr hoani te heuheu  .  .  . 
whose family’s association with the original ownership of the 
park made him a valuable member of the board .284

We can discern the nature of hoani’s contribution in 
governance from a close analysis of board minutes . These 
records, while having limitations, do capture when te 
heuheu attended meetings, what he said (if anything) and 
how he might have voted if a vote was called . The min-
utes are, therefore, a key source of historical evidence on 
the position that te heuheu and ngāti tūwharetoa took 
on various issues before the board . With care, we use the 
minutes in our analysis .

Assessing hoani te heuheu’s attendance at board meet-
ings cannot be separated from changes to board proce-
dure during his tenure . Because membership spanned the 
length and breadth of the north Island, coordinating the 
quarterly meetings with all members was a particularly 
challenging task for the secretary . In view of these difficul-
ties, the board resolved in 1925 to have biannual meetings, 
with routine and urgent business in the interim delegated 
to an executive board consisting of the chairman and 
Wellington-based members . Within a few years, board 
meetings were cancelled if there was insufficient business, 
and financial sign-off on minor matters was granted to the 
executive board .285 This arrangement was then legislated 
for under section 20 of the ROLD Act 1931 . hoani, who 
was present at the meeting in 1925 when the decision was 
taken, resided in taumarunui at the time .

The table on the previous page demonstrates that from 
December 1926 until the end of the decade, meetings were 
all held in Wellington . Although the executive board was 

subject to the overall control of the full board, the latter 
met less frequently during the Depression and average 
attendance dropped overall . only the executive board 
met during the Second World War .286 The increasing reli-
ance on the executive board is demonstrated in the table 
opposite .

In reviewing the evidence, Ms edwards considered that 
hoani averaged a ‘good attendance’, whereas Dr Coombes 
concluded that he was not a regular attendee .287 The table 
shows that while te heuheu missed only two of nine full 
board meetings in or near the park, he attended less than 
53 per cent of their meetings overall . Both Dr Coombes 
and Ms edwards agreed that a lack of funds to cover his 
travelling expenses to Wellington could not account for 
his absence . Section 10(d) of the tongariro national Park 
Act 1922 allowed the board to pay its members’ costs asso-
ciated with attending meetings, and te heuheu’s expenses 
were regularly included as a paid item on the board’s 
accounts .288

Dr Coombes speculated that two factors may have 
caused his patchy attendance . First, he suggested that 
te heuheu avoided meetings because he knew his voice 
would be lost among the Pākehā business interests that 
dominated the board . Secondly, te heuheu may have 
been reluctant to attend Wellington meetings because of 
the travel involved .289 to our mind, neither explanation 
is particularly persuasive . on this issue, we consider Ms 
edwards’ explanation compelling . During the 1920s and 
1930s, te heuheu’s tribal commitments escalated con-
siderably . From 1926, ngāti tūwharetoa were enmeshed 
in the legal and financial difficulties associated with the 
tongariro timber Company and also in the protracted 
negotiations in respect of fishing rights over their lakes .290 
This would have left hoani te heuheu with much less 
time to devote to board matters . It is important to note 
also that, aside from this, the reliance on the executive 
board, particularly from 1931, removed te heuheu from 
any practical role in board decision-making .291

What, then, of te heuheu’s involvement in board dis-
cussion about accommodation on the maunga  ? The evi-
dence shows that te heuheu was present when the board 
approved the construction of huts on the upper slopes 
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of Mount ruapehu . In 1926, at a meeting attended by 
hoani te heuheu, the board granted permission for the 
tongariro national Park Sports Club to erect a hut at 
6,000 feet (1,828 metres) . The construction of a hut at 1,828 
metres ventured into the ruapehu 1B block . te heuheu is 

also recorded as supporting an application to construct a 
hut at 5,080 feet (1,548 metres) . taken together, these two 
examples demonstrate that te heuheu did not oppose the 
existence of huts on the upper slopes of the maunga .

The role of hoani in decision-making over the Chateau 

Date Board Te Heuheu’s attendance Venue

25 January 1923 Full board Attended Cliffs Hotel, National Park

11 April 1923 Full board Did not attend Waimarino

19 November 1924 Full board Attended Wellington

24 February 1925 Full board Attended Cliffs Hotel, National Park

3 July 1925 Full board Attended Wellington

18 December 1925 Full board Did not attend Kings Court Hotel, Ōhakune

9 June 1926 Full board Attended Wellington

7 December 1926 Full board Attended Cliffs Hotel, National Park

10 December 1926 Executive board Not a member Wellington

17 June 1927 Full board Did not attend Wellington

8 December 1927 Full board Did not attend Wellington

21 January 1928 Full board Did not attend Whakapapa Hut

4 September 1928 Full board Did not attend Wellington

26 June 1929 Full board Did not attend Wellington

21 February 1930 Full board Did not attend Wellington

29 March 1930 Full board Did not attend Wellington

4 February 1931 Full board Attended Wellington

4 February 1931 Executive board Not a member Wellington

14 February 1931 Full board Attended Chateau

25 February 1931 Executive board Not a member Wellington

13 March 1931 Executive board Not a member Wellington

27 April 1931 Full board Attended Chateau

15 September 1934 Executive board Not a member Wellington

20 July 1937 Executive board Not a member Wellington

14 May 1938 Full board Attended Chateau

23 November 1939 Executive board Not a member Wellington

10 April 1940 Executive board Not a member Wellington

17 September 1940 Executive board Not a member Wellington

11 December 1941 Executive board Not a member Wellington

Table 11.5  : Hoani Te Heuheu’s attendance at board meetings
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also deserves some attention . It is clear from an analysis 
of the evidence before us that te heuheu supported the 
project in principle . A site for the Chateau was chosen by 
the board in February 1925, and hoani voted in favour 
of the location proposed .292 A lease for the proposal was 
then drafted by a subcommittee of the board (of which 
hoani te heuheu was not a member), and agreement was 
reached with a private syndicate in September 1928 . The 
lease with the tongariro Park tourist Company Limited 

was for 42 years and on 63 acres of land near the site of the 
Whakapapa hut .293

Although te heuheu was not involved in the drafting 
of the lease, nor the negotiations towards an agreement 
with the company, his reported comments at the opening 
of the Chateau are insightful  :

hoani te heu heu, the grandson of the donor, said that in 
the Chateau the spirit of the gift has been well preserved, and, 

The Chateau Tongariro with Mount Ngāuruhoe in the background. Opened in 1929, the Chateau greatly impressed Hoani Te Heuheu, the grandson 
of Horonuku Te Heuheu, whose gesture had enabled the creation of the Tongariro National Park.
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as the lineal descendant of the donor, he wished to express his 
pleasure in the magnificent building and the enterprise which 
had resulted in the present gathering .294

This statement demonstrates that hoani te heuheu was 
pleased with the Chateau .

From an appraisal of the minutes available to us, 
hoani’s role in board decision-making appeared to be 
constrained and sporadic in the period between 1927 and 
1941 . hoani attended six meetings between 1923 and the 
end of 1926, but only four after that date in a period when 
recreational development boomed . From 1931 onwards, 
te heuheu’s limited attendance at board meetings can be 
attributed to the consolidation of power and control in the 
executive board, of which ngāti tūwharetoa’s representa-
tive was not a member . During this period, the executive 
board conducted its business and made decisions affect-
ing Māori interests, presumably with little recourse to the 
sole tangata whenua representative on the board .

(c) Hepi Te Heuheu, 1944–1987  : hepi te heuheu had a seat 
on the park board for the entire period from 1944 to 1987 . 
he could attend meetings and exercise his vote like oth-
ers on the board . unlike the previous period, though, 

when his father hoani was a member, our access to board 
minutes covering hepi’s period of service is limited . Ms 
edwards’ report analysed his participation in board deci-
sion making until 1952 . This was based on the minutes, 
which she included in her supporting papers . While Dr 
Coombes’ report referred to board minutes after 1952, he 
did not conduct any quantitative analysis of hepi’s attend-
ance at board meetings after that date . nor did he supply 
copies of the minutes he researched, which are all located 
at the tongariro–taupō Conservancy office in tūrangi . 
From Ms edwards’ report, however, we were able to com-
pile data relating to hepi’s attendance between 1944 and 
1952 (see table 11 .6) .

From his appraisal of board minutes in the period 
after 1952, Dr Coombes concluded that hepi te heuheu’s 
attendance at meetings was irregular . he quoted corre-
spondence from the mid-1950s that revealed the chair’s 
anxiety over te heuheu’s continual absence from meet-
ings when the board was confronting some significant 
issues, including the first management plan and rubbish 
disposal .295

using this evidence in conjunction with the data 
we have from Ms edwards’ report, we are able to draw 
some tentative conclusions about hepi’s participation in 

Date Board Te Heuheu’s attendance Venue

7 February 1945 Executive board Not a member Wellington

26 November 1946 Executive board Not a member Wellington

9 October 1948 Full board Attended Chateau

1 March 1949 Executive board Not a member Wellington

15 October 1949 Full board Attended Chateau

15 October 1949 Executive board Not a member Chateau

20 March 1950 Executive board Not a member Wellington

19 March 1951 Executive board Not a member Wellington

3 September 1951 Executive board Not a member Wellington

28 March 1952 Executive board Not a member Wellington

1 November 1952 Full board Attended Chateau

Table 11.6  : Sir Hepi Te Heuheu’s attendance at board meetings
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governance in the early part of his tenure . The evidence 
from Ms edwards’ report shows that hepi te heuheu 
attended all of the full board meetings he was invited to . 
Between 1945 and 1952, however, there were only three 
called . hepi was keen to participate in the management of 
the park at that time . The problem was that the executive 
board dominated decision-making during this period .

The information we have on hepi’s first 10 years of 
board membership is, in our view, sufficient for reaching 
some conclusions on the issues before us . By the mid-
1950s the park was set on a particular course that, as Dr 
Coombes argued, was crucial for determining the tra-
jectory of the park thereafter . It also made a significant 
change in direction for how the park would be admin-
istered very unlikely . In just a few short years, the park 
had firmly established itself as ‘the peoples’ playground’ 
with thousands visiting each year .296 recreational infra-
structure, particularly for skiing, had become a perman-
ent accretion on the slopes of ruapehu, and to a signifi-
cant degree thereafter, the board’s attention was focussed 
on responding to the problems created by that boom in 
development . The increased representation of recreation-
alists, particularly skiers, on the board left hepi with little 
prospect of controlling the rate and extent of development 
on the mountains into the future . Despite his mana, he 
was after all just one man .

That is not to say that te heuheu opposed skiing or 
recreational development of the maunga . From the three 
meetings that te heuheu attended between 1945 and 1952 
we could see that he did not oppose some applications for 
clubs to construct huts at Iwikau village, nor did he oppose 
a proposal for the park ranger to construct toilets in the 
park ‘at suitable places’ . te heuheu also supported the 
construction of a chairlift on Mount ruapehu in 1952 .297

(d) Assessing Ngāti Tūwharetoa’s input  : In chapter 7, we con-
cluded that the tuku arose out of horonuku te heuheu’s 
determination to obtain the benefits of a Crown stake 
in the mountains, whilst still securing the tribe’s mana 
over the mountains . Those benefits were, principally, 
the Crown’s law to protect the taonga, particularly from 
unauthorised and unfettered Pākehā encroachment . The 

government was expected to protect the highly prized 
mountains . During the negotiations, ‘[horonuku] asked 
Mr Ballance to have an Act passed by Parliament making 
sacred the peaks of those mountains and for those moun-
tains to be his own property’ .298 te heuheu believed he had 
entered into a partnership agreement with the Crown for 
the care of these taonga, which, he expected, would enable 
the tribe to control access to the mountains .

We agree with the Crown, though, that te heuheu and 
the tribe did anticipate a degree of access to the moun-
tains previously considered unthinkable . In the debate on 
the tongariro national Park Bill 1887, Ballance stated that 
he anticipated guides escorting tourists to the top of the 
mountains for small fees in the future .299 Dr Coombes also 
confirmed the existence of levying for guiding activities in 
an entry to a guidebook from 1894  :

There are several Maori villages about roto Aira . At one of 
them, otukou, an attempt may be made to levy a fee of 5s for 
permission to ascend the tongariro Mountains .300

This evidence suggests, as the Crown argued, that te 
heuheu and the tribe were adapting to the emergence of 
tourism, and that this was an accepted part of the future 
for the mountains . however, the tribe wanted to exer-
cise due influence over such activities in the future . We 
consider that the tribe believed te heuheu’s trusteeship 
would ensure that it could do so . In chapter 7, we con-
cluded that it was incumbent on the Crown to ensure that 
te heuheu, as ngāti tūwharetoa’s representative, was able 
to exert his due influence to control and regulate access to 
these taonga in the future management of the park .

The evidence outlined in our previous section provides 
an insight into ngāti tūwharetoa’s position with respect to 
development and certain activities on the maunga . Board 
minutes formed a critical part of our appraisal, particu-
larly for the post-1922 period . We used them to assist us 
to determine te heuheu’s role in board decision-making 
with respect to various proposals . As we showed, both 
hoani and hepi te heuheu attended board meetings and 
had the opportunity to participate in decision-making 
like other members of the park board . They could, and 
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did, vote on board motions . From our analysis of board 
minutes over a number of years, the invariable practice 
of the board appears to have been that, only in the event 
of a difference of opinion, would a vote be taken . In cases 
like this, the minutes would record those in favour and 
those against a particular motion, including te heuheu’s 
position .

From our appraisal of the evidence, however, there 
appears (on the surface) to have been little disagreement 
over board motions in the majority of cases . one member 

would propose a motion and another member would sec-
ond it . The motion was judged carried if the majority were 
in favour and there is no record of how individuals voted .

A review of the available evidence, arranged under suc-
cessive te heuheu chiefs, confirms the following key facts  :

 ӹ Tūreiti Te Heuheu (1894–1914)  :
 ■ Some Māori at Ōtūkou were charging a fee for 

tourists to ascend tongariro in the 1890s .
 ■ tūreiti discussed with Crown officials the erec-

tion of huts within the park and requested a 

Beginners’ tow-rope on Mount Ruapehu. Skiers continued to grow in number and to enjoy the mountain playground.
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whare at Ketetahi Springs to accommodate 
tourists coming from tokaanu .

 ■ tūreiti also requested that Keepa Puataata act as 
a guide for tourists exploring the three maunga .

 ӹ Hoani Te Heuheu (1922–44)  :
 ■ Conveyed his and his tribe’s desire to cooperate 

with the reconstituted board to give every pos-
sible assistance in the development of the park .

 ■ Supported the erection of a ‘hostel’ on ruapehu 
to accommodate tourists and voted in support 
of the location chosen .

 ■ Spoke of his pleasure at the opening of the 
‘magnificent’ Grand Chateau in 1929, which he 
said preserved well the spirit of the gift .

 ■ Supported the proposal to delineate 75 sites 
around the Chateau for private leasing .

 ■ Was present when the board authorised the 
tongariro national Park Sports Club to erect a 
hut at 6,000 feet (1,828 metres) .

 ■ Is recorded as supporting the erection of other 
huts on ruapehu, including a hut at 5,080 feet 
(1,548 metres) ‘for use in connection with win-
ter sports’ .301

 ӹ Hepi Te Heuheu (1944–87)  :
 ■ Supported the proposal of Walter haensli of 

ruapehu Alpine Lifts to construct a chairlift on 
ruapehu in 1952 and have private enterprise run 
it .

 ■ Did not oppose some applications for the erec-
tion of huts at Iwikau Village .

 ■ Did not oppose a proposal in 1952 for the park 
ranger to construct toilets in the park ‘at suit-
able places’ .302

 ■ Strongly supported ‘the use of helicopters as a 
legitimate use in the Park’ .303

These facts have emerged from the documentary evi-
dence available to the tribunal . Ms edwards stated that, if 
ngāti tūwharetoa objected to various activities within the 
park, such as the erection of huts and other facilities, these 
objections were not articulated to the board .304 While it 
would be hazardous to read too much into that evidence, 
particularly sparse board minutes, one important point 

does emerge . When the board was operational, both 
hoani and Sir hepi te heuheu could oppose any proposal 
regarded as inappropriate or in violation of Māori values . 
The advanced distribution of an agenda before meetings 
provided both hoani and Sir hepi with an opportunity 
to canvas the views of the tribe and bring those views to 
the table . not only would any such opposing views have 
been recorded in the minutes, but a vote would have been 
called for a particular motion to pass .

Counsel for ngāti tūwharetoa submitted to the tri-
bunal that the silence of successive te heuheu chiefs in 
the minutes reflected their private anguish at development 
that failed to take account of the sacred character of the 
mountains . Implicit within this submission is the idea that 
te heuheu was uncomfortable to oppose board proposals .

While Sir hepi is alleged by counsel (and accepted by 
Paul Green) to have felt uncomfortable at being the ‘lone’ 
tangata whenua voice on the board, he was evidently com-
fortable enough to tender his view in defence of issues he 
was passionate about . In fact, the evidence demonstrates 
that Sir hepi was prepared to oppose things even when 
his was not the majority view . The board’s deliberation 
over the use of helicopters in the park is but one example .

Brian Jones provided further context to this resolution  :

As I recall, that discussion  .  .  . concerned the use of helicop-
ters for legitimate purposes in the park, for instance, rescue 
operations comes to mind . My recollection is that Sir hepi 
and I voted against the proposal because we did not want to 
ban the use of helicopters completely . We thought that in the 
future there may well be a need for the use of helicopters for 
legitimate purposes, and we did not think it was reasonable 
for the Board to rule that possibility out .305

For us, this evidence is unsurprising . Sir hepi’s willing-
ness to oppose the majority view is something we would 
expect to see in board minutes . Sir hepi was a forthright 
and confident man who was more than capable of defend-
ing his position on a particular issue . This applied equally 
to Māori issues in a predominantly Pākehā environment . 
As Mr Asher testified, it was the duty of the paramount 
chief to protect ‘the seat of tūwharetoa’s spirituality and 

11.5.4(4)(d)

Downloaded from www.waitangitribunal.govt.nz

Downloaded from www.waitangitribunal.govt.nz 



Hei  Whenua Tapu mo te  Iwi  Katoa :  The  Administr ation of  the  Park ,  1887–1987 

855

culturality’ .306 Issues such as the development of facilities 
or infrastructure that violated Māori values or the tapu of 
ngā maunga tapu would, in our estimation, have struck at 
the core of Sir hepi’s tribal responsibility . In such circum-
stances, we believe it reasonable to conclude that Sir hepi 
would be compelled to speak up for the sake of the taonga . 
The use of helicopters was evidently something Sir hepi 
supported inside the park .

But there were two particular changes to governance 

that reduced the ability of both hoani and Sir hepi to 
prevent physical and cultural harm to the taonga . First, 
the Crown empowered the board under the ROLD Act 
1931 to delegate its functions to an executive board com-
prised of its Wellington-based members . Given that both 
hoani and Sir hepi were not on the executive board, this 
removed the input that ngāti tūwharetoa could have in 
decision-making . The period of executive board control, 
as we have discussed, set the mountains on a particular 
path that created the cultural impact complained of today . 
Crown counsel discussed this with Dr Coombes  :

Mr Doogan  :  .  .  . What degree of management involvement do 
you  .  .  . from your research believe was required  .  .  .   ?
Dr Coombes  :  .   .   . some of the very significant policy deci-
sions that were least likely to have Māori influence, you know 
for example, during the 1930s where full commercial tourism 
started to become a possibility and certain facilities were con-
structed . A lot of the decision-making was being made by the 
Wellington executive of the Board, very far removed from the 
Park and largely just the ex-officio members in Wellington .307

Second, the board’s decision of 1949, in Sir hepi’s 
absence, to empower the FMC as gatekeeper of the club 
hut approval process, removed ngāti tūwharetoa’s abil-
ity to control the number and position of club huts on 
the mountain . responsibility for this effectively passed 
to a sub-committee of the board comprised solely of rec-
reational interests . The board’s laissez-faire policy towards 
the growth in huts in the post-war period created an 
environment that enabled the proliferation of perman-
ent infrastructure on the western slopes of ruapehu . 
Although the FMC’s decisions were subject to the approval 
of the full board, in practice the FMC’s recommendations 
were not scrutinised in detail and rarely disputed .

our analysis above has shown that the three lineal 
descendants of horonuku te heuheu were not opposed 
to recreation on the maunga . Although participating in 
board decision-making infrequently, of the decisions 
they did participate in, the evidence shows that ngāti 
tūwharetoa’s representative on the board supported some 
activities, and did not oppose others . two important 

The Use of Helicopters in the Park

in May 1978, the tongariro national Park Board dis cussed 
the use of helicopters in the park  :

The Board discussed the notice of Motion given earlier 
in the meeting by Mr Lewis.

That the Board reaffirm its policy that it not permit heli-

copter flying in the Park except for work purposes author-

ised by the Board.

Mr Lewis, in presenting the motion, spoke at length on 
the reasons why he saw the use of helicopters for non-
essential purposes as inappropriate in the Park.

Mr Jennings seconded the motion, concurring with the 
comments by Mr Lewis and pointing out possible dangers 
that could arise with the use of helicopters in the Park.

each member then spoke on the topic with Mr Jones 
and Mr te heuheu strongly supporting the use of helicop-
ters as a legitimate use in the Park.

Following the discussion the motion was put with votes 
by show of hand and CARRIED. it was requested that the 
voting be recorded. it was as follows  :

For – The Chairman, Messrs D e Barkman, P S Lewis, D g 
Downey, K h Miers, J n Jennings, a R Bellamy

against – Messrs h te heuheu, B h Jones and K F 
Buchanan.1
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changes to board administration, however, reduced ngāti 
tūwharetoa’s ability to prevent physical and cultural harm . 
We discuss this further in our next section .

(5) The consequences for ngā iwi o te kāhui maunga
In this section, we examine what the history of board 
management meant for Māori interests in the park . We 
explained earlier that the shortcomings of the legislative 
regime did not necessarily preclude the possibility of the 
Crown meeting its treaty obligations . But to do so, the 
Crown had to ensure that it was fully informed of Māori 
interests through adequate consultation and the devel-
opment of policy that accorded their values appropriate 
weight in administration . In our estimation, if ngā taonga 
o te kāhui maunga were managed with due consider-
ation for Māori interests and values, then the relationship 
between kaitiaki and their taonga, and between these and 
kāwantangata obligations, would be healthy and strong . 
We determine if that is the case in the following section .

(a) Living with an alien landscape  : At the beginning of our 
analysis, we concluded that the Crown did not adequately 
fulfil its treaty duties in delegating its authority to a board 
for the governance of these taonga . We concluded earlier, 
however, that the Crown could still have kept to the treaty 
standard by adequately monitoring the board to ensure 
that Māori interests were not disregarded, or that the rela-
tionship that tangata whenua have with their taonga was 
not jeopardised by any board action or omission .

In closing submissions, the Crown rejected the propo-
sition that Māori interests were subsumed by non-Māori 
interests in the history of park management . It also 
rejected the suggestion that Crown actions impeded the 
relationship that Māori have with their taonga . Counsel 
submitted that protection of ngā taonga o te kāhui maunga 
has been achieved through the national park legislation .

We disagree . As we have discussed, administration of 
the park in the period under examination here has princi-
pally reflected non-Māori recreational use and enjoyment . 
underpinning Māori values is a sense of kinship and a 
spiritual relationship to the natural world, and the con-
comitant responsibility of Māori, as kaitiaki, to nurture 

and care for its treasures . These values have not informed 
board management to any significant degree in the park’s 
history . While we do not think successive governments 
deliberately set out to disregard Māori values, the compo-
sition and priorities of the board meant that that was the 
practical outcome nonetheless .

We consider the key problem to have been inadequate 
monitoring of the board in its administration of the park 
historically . At the outset, government representatives 
on the board did not determine a policy in partnership 
with iwi for how to manage the taonga it had acquired . 
The lack of policy created a vacuum that was filled by rec-
reational groups willing to take an interest and invest in 
the park’s development . This happened very early on and 
marked the beginning of cooperation between successive 
governments and recreational groups in the park’s history . 
Administration of the taonga was conducted by the board 
in a fashion that reflected those priorities .

In the process, the spiritual values and cultural beliefs 
of ngā iwi o te kāhui maunga were disregarded . ngāti 
rangi elders explained that the existence of ski fields on 
Matua te Mana (ruapehu) is a transgression of the tapu of 
their sacred mountain . not only are kōiwi and taonga of 
their ancestors interred on the mountain for their protec-
tion, but the maunga is the home to many of their spir-
itual guardians . All of these things are regarded with rev-
erence by ngāti rangi who are kaitiaki of these taonga .308 
however, kaitiakitanga is made much more difficult, as 
Keith Wood explained  :

We cannot maintain this genealogy of custodianship 
without rights to these lands, rights that today can only 
be maintained by the current system of title and owner-
ship, rights that have been systematically removed by the 
Crown in past breaches of the treaty .309

The loss of title to the maunga has effectively denied 
ngāti rangi the authority to exercise kaitiakitanga over 
their taonga .

The reality for Whanganui Māori is that they are now 
lumped with ski fields and recreational infrastructure 
on their taonga . According to Che Wilson, the park was 
made for Pākehā rather than tangata whenua, and tūroa 
ski field was ‘only a place for Pākehā to go’ .310 What has 
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made this worse is the fact that the majority of tūroa ski 
field, a name controversial among ngāti rangi, is located 
on rangipō north 8, the block compulsorily acquired by 
the Crown in 1907 when the park was created .311 Mr Wood 
outlined the hurt this had caused  :

to see people developing a playground on it with no respect 
for the mountain itself was a cultural affront to our people 
and they were devastated as a result . A lot of us still face dif-
ficulties with that now, especially when ski field operators 
are continually wanting to develop more facilities on the ski 
field .312

Failure to consider the interests of Whanganui Māori 
has produced long-lasting consequences . The relative per-
manency of recreational infrastructure on Matua te Mana 
is a reality the iwi must now face .

Significant sites on their taonga have also been 
renamed to commemorate prominent Māori individuals 
with an association to the region . Che Wilson described 
some of the examples . Blyth hut and track, located 
on the rangataua north 1 block, commemorates t A 
Blyth, a former park board member and member of the 
Ōhakune Chamber of Commerce . Whiowhio has become 
te heuheu peak and Girdlestone peak was named 
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Map 11.4  : Tūroa Ski Field
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after the death of surveyor and alpine explorer, hubert 
Girdlestone .313 From ngāti rangi’s point of view, all these 
non-Whanganui identities have usurped their mana over 
these taonga and entrenched the feeling that their tupuna 
maunga is for Pākehā control and enjoyment .314

The situation for ngāti tūwharetoa is different, as the 
tribe did have input into park governance historically . 
Counsel submitted, though, that te kāhui maunga have 
not been protected in a manner befitting the cultural and 
spiritual expectations of tangata whenua . Development on 
the maunga has reflected the conception of these taonga 
as ‘resources’ to be utilised for recreational and commer-
cial pursuits . This reflected a chasm between the beliefs 
and values of the two cultures .315 There were also many 
uses, according to counsel, that violate the tapu of te kāhui 
maunga and cause the mauri to suffer, including  :

 ӹ tramping, climbing, skiing on the mountain  ;
 ӹ erection of infrastructure and visitor facilities, 

including club huts, ski fields, and the Chateau  ;
 ӹ construction of toilets and inadequate and culturally 

insensitive disposal of sewage, rubbish, and waste 
water  ;

 ӹ access to areas of spiritual and cultural significance  ;
 ӹ reproduction of photos or videos of the maunga 

without permission  ; and
 ӹ flying and landing on the maunga for recreation .316

however, in light of our analysis and conclusions above, 
we cannot accept counsel’s submission without consid-
erable qualification . We have shown in our examina-
tion of board decision-making that, prior to 1952, ngāti 
tūwharetoa’s representative did not disagree with many of 
the board’s fundamental policies . For that reason, all the 
activities listed above and sanctioned by the park board 
(or the responsible government department) cannot have 
been seen by ngāti tūwharetoa as violating the tapu of the 
taonga .

But we do think ngāti tūwharetoa have legitimate 
grievances with respect to the execution of those pol-
icies . The key overarching problem, in our view, was the 
degree (rather than the fact) of recreational development 
on the mountains and its effect on these taonga . The 
over-development of the park, facilitated by the board 

and sanctioned by successive governments, has to a large 
extent created an alien environment around these sacred 
taonga . Brian Jones, a board member between 1973 and 
1980, outlined the problem  :

 .   .   . I am aware that there was always pressure on the Board 
from park users and their wants . The Board’s concerns were 
servicing the recreational opportunities in the Park, and 
determining what the limits on activities were . The servicing 

Keith Wood. Of Ngāti Rangi descent, Mr Wood is a forester who is 
passionately interested in and involved with conservation in Tongariro 
National Park.
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of roads, concessions, lifts, tracks and accommodation put 
pressure on the Park Board for greater use of machinery to 
accommodate the public’s increasing demands for sporting 
and recreational opportunities  .  .  .317

Successive governments have not shown enough com-
mitment to the protection of those taonga, the mountains .

In the history of the park, we do not think that ngāti 
tūwharetoa wanted to stop recreation on the mountains 

altogether . Conservator, Paul Green, testified that this 
was not the message that he had received over his 30 year 
association with the park, nor does the evidence allow us 
to support that contention .318 But what ngāti tūwharetoa 
sorely needed was the ability to control the extent and 
rate of development on their taonga . Without that power, 
and without board members actively cooperating with 
the ngāti tūwharetoa representative on the board to 
ensure that did not happen, over-development seemed 
almost inevitable given the composition of the board . It 
was only made worse by the fact that the board delegated 
its powers for significant periods to bodies that were not 
accountable to ngāti tūwharetoa or Whanganui Māori . 
As a consequence, the spiritual values and cultural asso-
ciations of tangata whenua were overridden . The extent of 
recreational development on the mountains has created 
an environment substantially alien to Māori .

The Crown is correct in arguing that the park is not, 
and has never been, philosophically exclusive . As new 
Zealand citizens, both Māori and non-Māori have always 
had the right to go there and enjoy the numerous treas-
ures this region has to offer . But from ngāti tūwharetoa’s 
point of view, governance of the taonga had lost sight of 
the need to protect tangata whenua interests . In other 
words, the mountains have been made accessible for the 
enjoyment of all people, but in doing so, the Crown had 
neglected the interests of its treaty partner . today, tangata 
whenua look to their sacred icons of tribal identity with 
mixed feelings . They see a playground before them over-
developed to a point scarcely comprehensible .

(b) Protection of the maunga from environmental damage  : 
From the evidence before us, we can discern some poor 
decision-making on the part of the board in the history 
of park governance . rapid escalation in huts in the post-
war period was the catalyst for over-development on 
ruapehu . huts formed the base from which ski fields and 
their associated facilities took shape around the moun-
tain . The associated environmental problems from over-
development of huts were readily apparent from the early 
1950s . Visitors carelessly disposed of their waste with lit-
tle concern for the cultural offence such behaviour caused 

Che Wilson. Mr Wilson of Ngāti Rangi has been actively involved in 
resource management and iwi matters for the last decade.
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to tangata whenua . The board responded to the waste 
disposal issue in inconsiderate and lackadaisical ways . 
rather than levy clubs for the collection and disposal of 
rubbish, as some clubs themselves suggested at the time, it 
requested they dump their rubbish in the Whakapapanui 
canyon . For several years, this practice was followed and 
it was only stopped when one of the board’s own mem-
bers took embarrassing legal action to require the Board 
to provide for adequate waste disposal methods from the 
mountain .

The board also failed to address the sewerage problems 
that emerged in the 1970s . In our view, the existence of 
toilets on the maunga was not the problem per se . The 
problem was that overdevelopment in certain areas, par-
ticularly Iwikau Village, led to a situation where too many 
toilets of substandard quality began to have a serious 
impact on the surrounding environment . When it became 
obvious that a reticulated sewerage system was needed, 
the board could not afford it . A reticulated system was 
eventually installed, but only at the lower development 
area around the Chateau, not in Iwikau Village . The sys-
tem was not extended into the area that most needed it, 
and at the time when the effects of sewage outflow into the 
environment were most apparent .

Dr Coombes argued that the board had insufficient 
resources at its disposal to prevent such environmental 
damage . While the evidence suggests the board regarded 
a lack of resources to be a pressing issue historically, we 
consider it simplistic to target the level of resourcing pro-
vided to the board . resources are not infinite and the level 
of resourcing provided to boards historically was never 
likely to be sufficient for actual needs on the ground . In 
the circumstances, it was the government’s job to guide 
the board towards practical solutions for emerging prob-
lems . For instance, ministers could have instructed the 
board to prioritise protection of the mountain from envir-
onmental damage over anything else . They could also 
have directed the board to find ways of generating suffi-
cient revenue to avoid compromising these basic human 
health standards . Levying clubs for the cost of rubbish and 
sewerage disposal from the beginning would have helped 
and were not outside the realms of possibility . Instead, 

successive governments sanctioned substandard envir-
onmental practices that were, in our view, totally unac-
ceptable . Although the board was delegated the authority 
to care for this taonga historically, that did not mean the 
Crown could escape its treaty duty of active protection .

(c) Protection of tapu areas on the maunga  : Protection of 
tapu areas was another major concern raised by claim-
ants, particularly ngāti tūwharetoa, during our inquiry . 
The most talked about tapu areas were the peaks of te 
kāhui maunga . During cross-examination, Crown coun-
sel clarified Mr Winitana’s belief that access to the peaks 
was something horonuku te heuheu expected would be 
prohibited in the future management of the taonga when 
he made the tuku .319 This was similar to the view of Dr 
Coombes, from his appraisal of park management during 
the twentieth century  :

Mr Doogan  : Is it consistent from your research to the point 
where you would say the cultural preference was that there be 
no access at all to the Park, to the mountains  ?
Dr Coombes  : no
Mr Doogan  : Would you distinguish between an area identi-
fied by the original, the gift, the peak blocks and the wider 
lands in the Park  ? Do you see any distinction between the 
cultural preferences in relation to access to the peaks and the 
wider lands in the Park  ?
Dr Coombes  : Certainly the intensity of opposition to certain 
activities is more pronounced in that earlier area, so yes .320

The tapu nature of the peaks was also referred to by 
board member, Brian Jones, who was authoritative on Sir 
hepi’s position in particular . According to Mr Jones  :

Sir hepi’s attitude to any proposal regarding the mountains 
was always contingent on whether it impacted on their tapu . 
I am well aware that Sir hepi held very strong views about 
this  : he wanted to ensure respect for our tapu peaks and he 
would never allow any activity that would impinge on those 
values  .  .  .

Sir hepi knew that people wanted to use the mountains 
for recreational opportunities, and he supported public 
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enjoyment of the tongariro national Park provided activities 
did not impinge on ngati tuwharetoa’s cultural sensitivities . 
he wanted to ensure respect for the mountains while at the 
same time allowing for public recreation, and his approach to 
reconciling these objectives was to insist that the tapu peaks 
were off limits and were not to be touched . he was a gentle-
man, and he knew what he wanted, but he achieved things by 
discussion, not argument  .  .  .
 . . . . .
 .   .   . As with any proposal that came before him, his concern 
was whether such an activity was consistent with his strongly 
held views that there should be proper respect shown for tapu 
areas .321

Chris Winitana explained for the tribunal why the 
peaks were regarded as tapu . In essence, the sum total 
of ngātoroirangi’s spiritual journey on the pathway of Io 
is left for his descendants on the peaks of ngā maunga 
tapu .322 That is why access to the tapu peaks should be 
restricted, as tumu te heuheu pointed out in 1998  :

It has always been the view of the tribes that their Kahui-
Maunga, tongariro, ngauruhoe and ruapehu, were tuaahu 
(sacred altars) . They were tino tapu (forbidden places) because 
they were the domain of atua-wairua (spiritual beings)  .  .  .

An analogy to this is contained in the third chapter of the 
Book of exodus in the Bible . It records an incident where 
Moses had arrived at the mountain of God called horeb . The 
angel of the Lord appeared to him in a flame of fire out of the 
midst of a bush which, though burning, was not consumed 
by the fire . And God called to Moses from out of the burning 
bush saying  :

 .  .  . take off your shoes for the place whereon you stand is holy 
ground .

That is a perfect illustration of the concept of a tuaahu (a 
holy place or altar), which is exactly what the gift area meant 
to the tribes . The meaning may be lost on people today but 
the spiritual nature of the gift from te heuheu and his peo-
ple should be understood for what it was, a holy place not 

Mountaineers on the edge 
of the crater lake, Mount 
Ruapehu, 1936. The Tongariro 
mountain peaks and the crater 
lake on Mount Ruapehu were 
sacred places to Māori, and 
these mountaineers using 
pickaxes on the edge of the 
lake were not respecting 
the tapu environment.

11.5.4(5)(c)

Downloaded from www.waitangitribunal.govt.nz 

Downloaded from www.waitangitribunal.govt.nz 



Te  Kāhui  Maunga :  The  National  Park Distr ic t  Inquiry  Report

862

intended to be trodden by mortals, except at the call of Atua, 
as in the case of Moses . [emphasis in original .]323

restricting access to the peaks, therefore, was a key 
objective in the future governance of the taonga . There has 
consistently been strong resistance to access and any sort 
of development on these areas . Determining what ngāti 
tūwharetoa regard as the extent of the peaks has been 
more difficult for the tribunal to assess . The tribunal 
discussed this with ngaiterangi Smallman in respect of 
tongariro during our hearings  :

Tribunal  : In your evidence you told us that people used to get 
food off tongariro  ?
Mr Smallman  : The peaks and the slopes are two different 
things . Basically, you have a forest line . Below the forest line 
was accessed for kai . Above the forest line is where you get 
your snow and your rock . That’s in terms of the peak  ; the 
peak area is up there, above the forest line  .   .   . Ketetahi is, 
what, only a couple hours in  : a walk  ; whereas to get to the 
mountain it’s going to take hours and hours .
Tribunal  : So are you saying that the tapu part is only at the 
top  ?
Mr Smallman  : I’m saying the maunga is tapu . The restricted 
area is above the forest line .
Tribunal  :  .   .   . And the food you are talking about is on the 
lower slopes  ?
Mr Smallman  : Basically, people used to ride to Ketetahi, to 
the Springs, camp there, and around that area there are dif-
ferent food gathering areas . There are different caves and dif-
ferent resources up there . up behind Pāpakai, the big hill up 
above there, there is more kai up that area .324

Mr Smallman’s evidence suggests that the restricted 
area is above the forest line, which is a much larger area 
than the peak blocks defined in the native Land Court . 
The court’s definition of the peak blocks were the one-
mile half-circles around tongariro and ngāuruhoe 
maunga, and the one-and-a-half mile semi-circles around 
ruapehu . Yet, an examination of the aerial shot of the 
mountains in our map-book shows that the area of land 
above the tree-line encompasses a much greater area 

than just these blocks .325 What Mr Smallman described 
as the restricted area includes not only the original three 
and four mile radii maunga blocks, but also land outside 
those blocks . We have already shown, however, that rec-
reational development, some of which previous chiefs had 
supported, occurred on the maunga above the tree line . 
Furthermore, ngāti tūwharetoa’s own map book, as the 
Crown highlighted, identifies resource gathering sites 
above that area too .326 For both reasons, therefore, it seems 
unlikely that Mr Smallman’s description is correct .

This raises the issue of how the restricted area should 
be defined . excluding development from the original peak 
blocks has emerged as a tribal bottom-line over the past 
few decades . tyronne (Bubs) Smith and George Asher, for 
instance, displayed considerable unease over the extent 
to which skiing infrastructure had encroached into these 
blocks . nothing short of ‘total exclusion’, according to 
Mr Asher, is appropriate for this area, and the failure to 
prevent incursion into these blocks had completely disre-
garded the values and protection mechanisms envisaged 
by ngāti tūwharetoa .327

The evidence shows that there is indeed some infra-
structural development that has taken place within these 
blocks . under the executive board’s authority, huts were 
approved at 8,000 feet, an altitude that encroached onto 
the peaks of Mount ruapehu .328 Further infrastructural 
development within this sensitive area took place over fol-
lowing decades . Because we do not have board minutes 
available to us after the 1950s, we cannot ascertain how 
that happened or whether te heuheu was even aware that 
it did . All we know is that, according to available maps, 
there are a total of five chairs and tows that encroach into 
the peak blocks of ruapehu .329 The presence of these struc-
tures on the peaks has been an enduring source of hurt for 
tangata whenua and led to their insistence, today, that the 
peaks are off limits from any further development .

 Whether the peak block boundaries have any par-
ticular significance in customary terms and why these 
areas have emerged as a focal point for ngāti tūwharetoa 
requires some attention . In our view, it seems unlikely 
that these particular curved blocks of mountain peak (the 
tuku area) conform to a traditional rāhui or no-go zone . 
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Such areas within Māori custom are not perfectly round, 
but commonly relate to geographical markers on the 
land . The native Land Court, however, was ill-equipped 
to represent such areas with the kind of title that it could 
award . Moreover, we concluded in chapter 7 that te 
heuheu subdivided out the peaks to cement tribal ranga-
tiratanga in the absence of legislation to that end . We 
also concluded that the subdivision was an act of mana 
from te heuheu . We do not, therefore, see strong signifi-
cance in this particular boundary line other than the fact 
it broadly encompassed ‘the peaks’ of ngā maunga tapu, 
which ngāti tūwharetoa were concerned to protect from 
encroachment .

That aside, ngāti tūwharetoa still strongly oppose 
further encroachment in these blocks . Significantly, the 
tribe regards this as a bottom line . As part of its response, 
though, the Crown (through its responsible agency) has 

set new geographical parameters on the maunga from 
which further development of recreational infrastructure 
is prohibited . Counsel for ngāti tūwharetoa discussed 
this issue with conservator, Paul Green  :

Ms Feint  :  .  .  . in the management plan, why do you not have 
an exclusion zone that equates to the gift area  ?
Mr Green  :  .  .  . we’re dealing with a little bit of a historical situ-
ation, I suspect, in respect of the relationship of the ski field to 
the gift area, that’s been in place since the 1950s .
Ms Feint  : So are you saying in effect because development 
has already occurred within the gift area that DOC is prepared 
to live with that and to move the exclusion zone higher up the 
mountain  ?
Mr Green  : What we’re recognising is that the gift area bound-
ary was, very much a radius from the summit and in iden-
tifying the pristine area  .   .   . we’ve tried to take into account 
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Map 11.5  : Whakapapa Ski Field
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perhaps the more obvious physical features on the mountain 
and rather than just relying on a figure that was a radius .330

In our view, it is entirely inappropriate for the Depart-
ment of Conservation to decide, unilaterally, what the 
extent of the restricted area should be . A treaty-compliant 
process for ongoing decision-making about this issue 
should properly be discussed between ngāti tūwharetoa 
and Whanganui claimants and the Crown in the future . 
only then will tapu areas on the maunga be guaranteed of 
appropriate protection .

(d) Exercise of customary rights  : In this section we consider 
the ability of ngā iwi o te kāhui maunga to exercise cus-
tomary rights, such as harvesting environmental taonga, 
in the national park historically . We comment on the defi-
ciencies of the statutory framework first and then consider 
how the Crown’s record of environmental management in 
the inquiry district might have affected those rights .

For much of the period under review, tangata whenua 
were significantly dependent on natural resource-use to 
sustain their lives . use of resources in the national park 
was problematic, though, because of the legislation . 
Māori customary rights were not provided for in the 
legislation governing the park in the whole period under 
review here . By way of response, the Crown argued that 
the statutory framework has consistently specified a bal-
ance between preservation and use . That is true . But the 
use referred to was of a recreational nature, not the type 
that allowed Māori to exercise their customary rights . It 
is instructive, we think, to review the activities prohib-
ited from the beginning of the park’s existence . Section 17 
of the Public Domains Act 1881 stipulated that it was an 
offence to wilfully ‘break or cut a tree or plant’, ‘take away, 
destroy, or injure any bird or animal’, and ‘take away any 
wood, shrub, plant, or other thing’ . Such a loose descrip-
tion inevitably swept-up most of the customary rights 
tangata whenua exercised traditionally . essentially, the 
law stated that indigenous flora and fauna were not to be 
interfered with under any circumstances .

Absolute preservation of the indigenous flora and fauna 
in the national park meant that ngā iwi o te kāhui maunga 

lost their customary rights . In the Petroleum Report, the 
tribunal established a test to determine whether expro-
priation of Māori rights – in that case, in the petroleum 
resource – was justified in the circumstances such that 
there were no reasonable alternatives . The tribunal used 
the Moonen v Film Literature Board of Review331 decision to 
guide it in formulating that test . That decision reasoned  :

In determining whether an abrogation or limitation of a 
right or freedom can be justified in terms of s 5 [of the new 
Zealand Bill of rights Act], it is desirable first to identify the 
objective which the legislature was endeavouring to achieve 
by the provision in question . The importance and significance 
of that objective must then be assessed . The way in which the 
objective is statutorily achieved must be in reasonable pro-
portion to the importance of the objective . A sledgehammer 
should not be used to crack a nut . The means used must also 
have a rational relationship with the objective, and in achiev-
ing the objective there must be as little interference as possi-
ble with the right or freedom affected . Furthermore the limi-
tation involved must be justified in light of the objective .332

Applying that reasoning to the issue of Māori rights in 
the petroleum resource, the tribunal established that  :

the statutory objective must be sound  ; the interference in the 
fundamental right must be proportionate to the objective  ; 
there must be a proper connection between the interference 
and the objective  ; and the limitation must be no more than is 
absolutely necessary .333

We consider this an equally appropriate standard to 
apply when assessing the Crown’s interference in Māori 
customary harvesting at the statutory level .

The first point we must assess, therefore, is whether the 
statutory objective was sound . In our view, protection of 
the indigenous environment was an extremely worthwhile 
objective . It was part of a wider colonial policy of setting 
aside and preserving domains for public enjoyment . In 
1881, the public domains legislation provided the mecha-
nism to achieve this goal, but was superseded in favour 
of scenery preservation and national park legislation . The 
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objectives behind preserving such environments were 
twofold . Setting aside and protecting various domains 
from the environmental change wrought by land clear-
ance had an economic motive . Such domains provided 
a ready focus for tourists wishing to experience the 
unique qualities of the new Zealand landscape . There was 
another objective, however, connected to issues of iden-
tity and nationhood . Preserving the indigenous landscape 
coincided with a growing sense of public pride in every-
thing indigenous . If people of the new Dominion were 
going to connect to their land and identify new Zealand 
as home, what made it distinctive needed preservation for 
the future . Without it, the flora and fauna would be dis-
placed by an immigrant biota . These two principal object-
ives were complemented increasingly during the twenti-
eth century by scientific, heritage, and ecological values, 
particularly as the devastating impact that acclimatisation 
had on indigenous nature captured national attention .334 
today, the national parks are universally regarded by 
Māori and Pākehā alike as the jewels of the conservation 
estate .

The next point to establish is whether the Crown’s 
interference in customary rights was proportionate to its 
objective . As explained above, the objective of the legis-
lation was essentially to set apart and preserve pristine 
wilderness from the depredation of colonisation . But the 
resultant interference in Māori customary rights, at least 
at the statutory level, was absolute . There were no con-
cessions to allowing customary usages to continue even 
where such usages would have been sustainable . In that 
sense, the interference was not proportionate to the over-
riding objective of environmental preservation . Although 
the objective was sound, it was not so important that it 
should automatically prohibit Māori customary rights in 
the park .

Was, then, there a proper connection between the inter-
ference and the objective in the legislation  ? our answer 
to this is no . The objective of environmental preservation 
had little relationship to Māori customary rights in the 
park . nor did it appear, initially, to have any relationship 
with the health of species within the region . Prohibiting 
any interference with the natural resources in the park 

was simply the blunt tool used to achieve that objective . It 
was, as the Court of Appeal warned against in the Moonen 
v Film and Literature Board of Review case, using a sledge-
hammer to crack a nut . The result for Māori was that their 
customary rights were legislated out of existence .

In taking such an approach, the Crown could not assess 
in the circumstances of the time whether the continuation 
of certain rights conflicted with the broader goal of envir-
onmental preservation . historically, tangata whenua were 
prohibited from harvesting their taonga because interfer-
ence of any kind was considered a threat to the long-term 
preservation of the environment . That is clear from the 
offences listed in the public domains legislation . What this 
overlooked, however, are the responsibilities inherent to 
kaitiakitanga .

The overriding responsibility of kaitiakitanga is for 
Māori to perform their rituals in sustainable ways . Kaitia-
ki tanga is a responsibility that reflects the spiritual rela-
tionship Māori have with their kin of the natural world . 
As Merata Kawharu explained, a human kaitiaki has the 
responsibility to give care and management to resources, 
receive the benefits of the resource, and protect its sustain-
ability as ‘repayment’ for what the resource gave .335 The 
legislation governing the park, though, did not recognise 
that relationship and the responsibilities that Māori have 
to their resources . The law expressly forbade any person to 
damage the flora, injure any animal, or remove anything 
from the park .336

In our view, there was potential for at least some cus-
tomary rights to continue while still achieving the overall 
objective of environmental protection . A blanket ban on 
interfering with all resources was not the only approach 
available to the Crown . Paradoxically, a blanket ban on 
customary rights in the national park occurred at the 
same time that the exercise of such rights continued in 
other jurisdictions . on the tītī Islands, for instance, bird-
ing rights were granted to rakiura Māori in early twen-
tieth century regulation .337 The customary harvesting of 
birds on scenic reserves under the Scenery Preservation 
Amendment Act 1910 was another example, demonstrat-
ing a capacity for Māori customary rights to continue in 
reserved spaces .338 There were also powers available to 

11.5.4(5)(d)

Downloaded from www.waitangitribunal.govt.nz 

Downloaded from www.waitangitribunal.govt.nz 



Te  Kāhui  Maunga :  The  National  Park Distr ic t  Inquiry  Report

866

the Minister to exercise discretion under other legislative 
regimes . Section 31(2) of the Animal Protection and Game 
Act 1921, for example, gave the Minister power to allow 
birds to be taken for any purpose . This carried through 
into section 60 of the reserves and Domains Act 1953 and 
section 6 of the Wildlife Act 1953 .339

There was also evidence to show that the interests of 
other parties were accommodated . As explained earlier, 
provision was made in 1923 for the prisons department to 
continue timber cutting on lands included in the park the 
previous year . In doing so, a prior arrangement reached by 
the State Forest Service and the prisons department could 
continue . That was particularly significant, as the park 
board had no authority to grant timber cutting permits 
itself .340 The tongariro national Park Act was also spe-
cially amended in 1927 to allow the Defence Department 
continued access and use of former Waimarino Military 
reserve lands . Part of this reserve had been incorporated 
into the park under the 1922 Act, but without preserv-
ing the right of the military to use the land as a training 
ground . That situation changed in 1927 when the Defence 
Department were granted the right to use certain lands for 
military purposes as though the tongariro national Park 
Act had not been passed .341 In other words, there were 
alternatives to a blanket prohibition on certain activities 
within the park and the Crown was not ignorant of Māori 
needs and values .

The national Parks and reserves Authority’s 1983 Gen-
eral Policy for National Parks made an important change 
to that state of affairs . It contained a clause that ‘[t]radi-
tional uses of indigenous plants or animals by the Māori 
people  .   .   . will be provided for’ .342 This was the first time 
that customary rights were recognised within the policy 
framework . Those rights were permitted where such flora 
and fauna were not protected under other legislation and 
demands were not excessive .343

The Crown’s right of governance meant that it had 
the power ‘to impose reasonable constraints’ to protect 
natural resources for everyone .344 however, in the case 
of national parks, where a blanket ban on any usage was 
the fundamental principle underpinning the legislation, 
we consider that there are several steps the Crown should 

follow . First, the Crown would need to consult with 
treaty right-holders about the limitation of their rights . 
Secondly, we would expect the Crown to conduct regular 
assessments of the state of taonga to determine whether 
cultural harvest can be restored . effective consultation 
might lead to Māori being engaged in the restoration of 
natural resources of interest to them so as to enable cul-
tural harvest to take place . While these steps may not have 
been a realistic expectation in the park’s very early days – 
they were notably not followed in the entire period under 
examination in this chapter .

According to claimants in our inquiry, the blanket pro-
hibition was sufficient to dissuade some from exercising 
their customary rights altogether .345 In the process, Māori 
lost their knowledge, traditions, and culture . Keith Wood 
outlined the effect of prohibiting bird harvesting  :

our tamariki and mokopuna have lost the ability to par-
ticipate in these traditions . When it became illegal to har-
vest Kereru, we were then faced with the choice of whether 
to teach them about looking after and harvesting Kereru or 
not . Do you take your tamariki out to learn to do this know-
ing that it is now illegal and the consequences are severe, or 
do you teach them to hunt something else . For me it is simi-
lar to my mother being strapped for speaking te reo Māori 
in her formative years at school . She stopped speaking Māori 
and took up european ways . Getting punished means you 
are actively discouraged from being Māori and our culture is 
lost .346

Similarly, rosita Dixon highlighted her concern over 
the loss of knowledge of important cultural practices  :

What is very worrying to me is we are forgetting how to 
take the paru from the whenua, how to prepare our harakeke 
for dying and how to weave garments to adorn our peo-
ple .  The red ochre, the sulphur and bark for dyes are only 
found in certain places and it’s important that we regularly 
take from those places to monitor their growth patterns . 
These were things I did as a child with my aunties and nan-
nies . This is precious knowledge and even the courses that 
I have enrolled in that are run from places like te Wananga 
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o Aotearoa tend to encourage us away from our traditional 
taonga to use materials available from Pak n Save as a matter 
of convenience .347

For other claimants, though, the legislation simply had 
no effect on the continued exercise of customary rights .348 
ngāti rangi witness Che Wilson was one  :

Although it is a national Park which comes with some 
restrictions, our people continued to go to the places they 
were culturally allowed to go to in accordance with tikanga  .  .  . 
we still continue today to get kai and rongoā  .  .  . Theoretically 
we are not allowed to take anything out of the national Park, 
but I have no issue in performing my duties, I and many of 
my whanau take things out of the national Park because it is a 
major part of our tikanga and our practices are sustainable .349

ngā iwi o te kāhui maunga were in an invidious pos-
ition . In order to maintain their tikanga they had to break 
the law . The extent to which this interfered in their cus-
tomary rights, however, is unknown . We had no evidence 
before us of any prosecutions in the period of manage-
ment under discussion here . Dr robyn Anderson con-
firmed this to Crown counsel during cross examination .350 
Furthermore, both Dr Anderson and Cecilia edwards 
concluded that it was not known whether park officials 
took any steps to actively prevent Māori from exercising 
their customary rights .351 In fact, Ms edwards concluded 
that enforcement of the law prior to the 1950s was prob-
lematic because of an absence of permanent staff on the 
ground . While honorary rangers, such as John Cullen, 
and various departmental officials provided some field 
assistance, it is not apparent that anyone stopped Māori 
from practising their customary rights in the park . In its 
report of 1923, for instance, the board outlined bird spe-
cies found within the park and made the following inter-
esting statement  :

Mutton-birds, or ocean petrels, also come to rest in the 
slopes of the mountains . The young birds are a delicacy with 
the Māoris, who often take them before they are ready for 
flight to the sea . [emphasis added .]352

This implies that there was no enforcement of prohi-
bitions on the ground . Therefore, it is entirely possible, 
as Ms edwards argued, that customary usage continued 
unhindered .353

While we do not condone unlawful activity in the park 
either historically or today, it appears that, until the 1950s 
at least, when national park administration was profes-
sionalised, prohibitions on customary usage were less 
important than other issues . These included the effect 
that exotic species had on indigenous flora and fauna, 
the changing lifestyle of local Māori and their withdrawal 
from the area, the loss of natural habitat from logging, 
and the general environmental change brought about by 
colonisation .354

Claimants drew our attention, in particular, to the 
impact that acclimatisation of exotic species had on their 
customary usages . They alleged the Crown’s introduction 
of exotic species depleted the indigenous flora and fauna 
that Māori depended on so heavily for their sustenance 
and also failed to adequately respond to the evidence of 
species decline . It is to these two issues that we now turn .

ngāti hikairo claimant tyronne (Bubs) Smith 
described how detrimental acclimatisation had been on 
the native bird population in particular  :

By their very nature, mountainous environments tended to 
be sparsely populated, but the impact of introduced mamma-
lian predators has had a catastrophic effect on most species of 
native birdlife, some to extinction locally, while hugely deci-
mating the numbers of most others . Introduced mammals 
such as deer, pigs, possums, dogs, cats, rats and rabbits have 
all had either direct or indirect impacts on our wildlife, but 
it has been the introduction of mustelids such as stoats that 
have had dire consequences on most species of birds .355

The Crown’s involvement in the acclimatisation process, as 
John Mananui put it, proved that it was a ‘poor kaitiaki’ .356

It is indeed true that the introduction of imported spe-
cies can be linked to the Crown historically . Successive 
governments have empowered and encouraged exotic 
species introductions into the new Zealand environment 
since the mid-nineteenth century .357 Most exotic species 
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introductions into new Zealand occurred prior to 1900 . 
The effects on the natural environment were disastrous . 
As Dr Geoff Park explained, the new Zealand landscape 
was in an advanced state of profound ecological transfor-
mation by the beginning of the twentieth century . new 
Zealand’s indigenous flora and fauna was in obvious dra-
matic decline . Public opinion soon shifted to rejecting 
acclimatisation . It was replaced by growing anxiety about 
preserving everything indigenous, but, by then, in many 
cases, the damage was already done .358

While that is the picture for new Zealand as a whole, 

we had insufficient historical evidence specific to this 
inquiry district to determine the Crown’s role in the accli-
matisation of the majority of exotic species that have 
entered the park invasively . Animals and plants such as 
possums, feral cats, stoats, weasels, rabbits, hares, goats, 
pigs, broom, blackberry, and ragwort have all been pests 
to varying degrees over time in the district . The evidence 
before us, however, does not allow us to determine what 
role, if any, the Crown had in the introduction of those 
species into the district, nor whether it exercised adequate 
control over those responsible for the introductions .

A rat in a fantail nest. With 
their ability to climb, ship 

rats (Rattus rattus) are one of 
several species that have caused 

a reduction in the numbers of 
native birdlife in the park.
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The acclimatisation of heather in the park is one excep-
tion . heather’s introduction was directly attributable to 
the actions of John Cullen, a man influential in the early 
history of the park . The evidence suggests that Cullen 
operated in a private capacity on this issue, cultivating 
heather plants in vast plots in and around the park .359 We 
agree with Ms edwards, therefore, that the Crown did not 
introduce heather into the district . But if it were not for 
the Crown’s assistance, specifically the efforts of the Prime 
Minister and his high commissioner in London, Cullen 
would simply not have succeeded (see section 11 .5 .4(1)(a)) . 

In effect, by purchasing and supplying the heather seed, 
the Crown directly facilitated Cullen’s ambitions .

As to the adequacy of the Crown’s response to the 
impact of acclimatisation on indigenous flora and fauna, 
again, we had insufficient evidence to reach definitive 
conclusions on all species concerned . to determine that 
the Crown’s response was inadequate, we would need to 
have solid evidence that it knew of the decline in indi-
genous flora and fauna in the district, that it was aware 
these were a taonga to Māori, and that the Crown failed to 
respond adequately . Such a consideration would require 

A weasel. Mustelids (stoats and weasels) have been responsible for disastrous effects on most native birds in the Park.
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an understanding of the Crown’s national approach to 
pest eradication and how that approach intersected with 
the particular threats present in the national Park inquiry 
district . We have insufficient evidence before us to reach 
conclusions on all species . The only ecological assess-
ments of the state of flora and fauna in the park prior to 
the 1950s were reports provided by staff on the ground, 
such as rangers or park wardens . With a limited number 
of staff on the ground, however, documentary evidence of 
the ecological condition of the park is scanty .

The documentary evidence available is also somewhat 
conflicting with the evidence presented by tangata whenua 
in our inquiry . tangata whenua indicated that some bird 
species were declining by the early twentieth century . 
John Atirau Asher’s observations, for instance, suggested a 
decline in the tītī population in the rangipō desert region 
during his first bird snaring expedition in 1908 . Mr Asher 
attributed the decline in tītī to rats destroying the eggs in 
their nesting burrows .360 other claimants, though, sug-
gested the population was still healthy enough to allow 
for customary take for decades thereafter . John Manunui 
recalled that his father and grandfather continued to hunt 
for tītī into the 1920s and possibly even the 1930s .361 It is, 
therefore, impossible to determine when the tītī became 
locally extinct from the national park, but it is likely that 
mustelids contributed to their demise . These exotic spe-
cies must have found their way into the park over time 
from the surrounding environment .

official reports recording the state of birds in the park 
appear to confirm Mr Mananui’s testimony . By the early 
1920s, the board reported that all bird species ‘originally 
known in the Park’ were still present .362 over follow-
ing years a different picture emerged in these reports . A 
steady decline was observed in some native bird popula-
tions due to predation and competition from introduced 
species, prompting the board to declare the park an abso-
lute sanctuary for native flora and fauna .363 By 1930, the 
park warden reported  :

native bird-life in the bush in the park appears to dimin-
ish year by year, and, as weasels and stoats are now quite 

numerous, it may be that their presence may have something 
to do with the disappearance of the birds .364

Four years later, the warden warned that the bird life 
of the park would continue to decline unless mustelids 
were exterminated .365 he lamented that ‘[t]uis which used 
to be plentiful there some years ago are now rarely seen 
or heard’ .366 At the time of such observations, the board 
had resolved that no further liberations of exotic species 
would be tolerated in the park .367 It seems that the park 
board had learned from the mistakes of the past . Members 
appeared anxious to avoid anything that would contribute 
to the further decline of the indigenous flora and fauna . 
But that did not lead to any positive action on the part of 
the board to eradicate mustelids and provide the sanctu-
ary that it wished for native birds .

Although our ability to comment on the adequacy of 
the Crown’s response to acclimatisation is limited, we 
can comment on its response to the effect of heather . The 
Crown is correct that there was no consensus in the sci-
entific community and government circles on acclimati-
sation during the early twentieth century . The introduc-
tion of heather occurred at a time when the purpose and 
function of national parks were a focus for considerable 
debate . Ideas of preservation initially focused on pro-
tecting scenic beauty spots as pristine landscapes, free 
from the depredation of colonisation . over time, preser-
vationists came to emphasise the intrinsic importance of 
preserving the indigenous flora and fauna of the natural 
environment . By 1920, these ideas were ascendant and the 
board’s decision to declare the park a sanctuary reflected 
that shift . When the board resolved to eradicate heather 
soon after, however, it faced a significant problem  : insuf-
ficient resources to do so . In the circumstances, the board 
had to reverse its decision and, instead, observe heather 
spread and entrench itself over following decades .368

We think this could have been avoided had the Crown 
explored other options . Before we explain those, it is 
important to clarify that the Minister of Lands, his under 
secretary, and the general manager of the tourism depart-
ment – all senior government representatives – opposed 
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the original motion to eradicate heather in early 1925 .369 
Their vote went against the advice of scientific experts at 
the time . on this decision, however, they were outvoted 
by the rest of the board including hoani te heuheu . At 
the next board meeting, Cullen, the man responsible 
for the heather, requested that the board’s decision be 
rescinded .370 his request was not heard until December 
the following year, at which point a new motion was 
passed acknowledging that ‘it is impossible to eradi-
cate the heather save at a cost beyond the means of the 
Board’ .371

Before changing its position, however, the board 
received several offers of support . Various scientific, rec-
reational and preservationist bodies expressed their ‘sat-
isfaction’ to the board in a flurry of congratulatory mes-
sages . Interestingly, two of these messages offered specific 
assistance to the board, in the form of £50 towards the 

work necessary and alpine plants to replace the ‘waste 
areas’ remaining after the heather was removed .372 What is 
interesting about these offers are that they were tendered 
in the absence of any specific request from the board 
for help . Given the level of support expressed by various 
groups at the board’s original decision, we can only imag-
ine what additional support might have been forthcom-
ing if the board actually requested help . It is just possible 
that the board could have obtained everything it needed 
to eradicate the heather from the park through a collabo-
rative approach . Funds from outside sources could have 
assisted the venture . Prison labour was also available to 
the board if required and had been used to plant heather 
in the first place . In 1925, prison labour was being used for 
the purposes of road works and hut construction in the 
park .373 There was also the possibility of volunteers from 
the pool of concerned citizens within the community .

Pervasive heather in Tongariro 
National Park. Although 
attempts have been made 
to eradicate the heather, 
it continues to be a pest 
that is difficult for the 
Department of Conservation 
to remove and control.
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eradicating the heather should have remained a prior-
ity and it was the Crown’s role to ensure that it did . The 
board had previously resolved to preserve the indigenous 
flora within the precincts of the park, but without a pro-
active approach to heather, success would always be lim-
ited . John Manunui explained why heather is so damaging 
to the environment  :

once heather is established the ground beneath becomes 
barren and nothing else grows (total domination) . The effect 
on native plant life is immeasurable . Pikopiko and ferns of 
the like that were part of the hapu diet became non-existent 
in areas overcome by heather . our old people used to collect 
rongoa and kai from the bush around the Park . today, there 
are very few places where the plants survive  .  .  .374

heather’s ‘total domination’ has caused significant 
damage to the indigenous flora in parts of the park . today, 
it remains a pest that the Department of Conservation 
has to actively manage . In our view, the Crown’s available 
options in the mid-1920s could have produced a better 
result for the health of the indigenous flora . If govern-
ment representatives on the board had followed a prudent 
approach, they would have explored the options fully and 
advised the board on a course of action . This could have 
taken place before the board abandoned its plan to eradi-
cate heather from the park altogether .

In sum, the fact that there is no evidence of restrictions 
on customary use being actively enforced by the Crown or 
its statutory delegate is not the issue in our view . The fun-
damental problem is that the Crown, in legislating for the 
national park, failed to provide for customary rights in the 
first place . regardless of whether these rights continued 
to be exercised in practice or not, the spectre of illegality 
and the potential for repercussions were important sym-
bolically . This was the Crown legislating against a Māori 
customary right without their consultation or consent . We 
had insufficient evidence before us to assess Crown action 
in relation to the impact of acclimatisation on Māori cus-
tomary rights . But we do think the Crown could have 
explored other options to successfully eradicate heather in 
the circumstances of the time . The majority of the board 

and various scientific, recreational, and preservationist 
bodies enthusiastically supported such a move . What was 
lacking was the will on the part of government representa-
tives to explore other options .

11.6 Tribunal Findings
11.6.1 Crown concessions
The Crown conceded that there is no evidence that it 
actively turned its mind to those with interests in the 
blocks on the southern side of ruapehu, despite the fact 
that the Crown had purchased land in this area from 
Whanganui Māori . By the Crown’s own admission, it 
ought to have known of the historic and strong custom-
ary association that Whanganui Māori have with ruapehu 
maunga when it legislated to establish the park in 1894 . 
The failure to consider, and provide for, those interests 
was in breach of the treaty and its principles, and has 
been the cause of suffering for Whanganui iwi .375

The Crown submitted that te heuheu’s fundamental 
expectation was that his and ngāti tūwharetoa’s associ-
ation with the mountains would never be lost in future 
administration of the park, and it drew attention to the 
1894 Act, which gave te heuheu a seat on the board . But 
the Crown conceded that it failed to consistently uphold 
te heuheu’s position on that board, particularly as it 
was unilaterally repealed in 1914 and only reinstated in 
1922 .376 This was inconsistent with its duty to act in good 
faith and was in breach of the treaty of Waitangi and its 
principles .377

11.6.2 Our conclusions and findings
We agree with Ko Aotearoa Tēnei that the treaty obliges 
the Crown to actively protect the taonga within the envir-
onment and the kaitiaki interests within them, and to 
carry out its functions in a manner that to the greatest 
extent practicable is consistent with the tino rangatira-
tanga of iwi and hapū . This reflects the treaty principle of 
partnership .

We also agree with the Tauranga Moana report that 
in making a place for two peoples, the need is always to 
ensure that the rights, values, and needs of neither should 
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be subsumed . That obliged the Crown to ensure any statu-
tory framework governing taonga gave expression to 
Māori rights and values . In the circumstances of park gov-
ernance, we agreed with previous tribunals, the Report on 
the Management of the Petroleum Resource being the most 
recent example (see section 11 .5 .1), that the Crown could 
only guarantee treaty-compliant outcomes by ensuring 
Māori representation on the relevant decision-making 
body .

We take the Crown’s first concession to mean 
two things . First, the Crown should have consulted 
Whanganui Māori on the statutory framework govern-
ing the park, including the principles governing how the 
taonga would be managed . This was necessary to ensure 
that the Crown acknowledged and allowed the exercise of 
rangatiratanga by Whanganui Māori . Secondly, the Crown 
should have provided Whanganui representation on the 
board between 1894 and 1987 . The interests of Whanganui 
Māori necessitated wider representation than just ngāti 
tūwharetoa in the governance of the park . The principle 
of equal treatment demanded that Whanganui Māori be 
treated the same as other Māori groups with interests in 
the park .

We find that the Crown considerably understates te 
heuheu’s fundamental expectation with respect to the 
tuku . te heuheu was motivated by a desire to obtain joint 
governance over the taonga for the tribe, and understood 
there to be two parts to his tuku  : (1) shared ownership of 
the peaks  ; and (2) life membership on the board of gov-
ernance . This arrangement would ensure that he and the 
Queen could exercise authority and control of the taonga 
in partnership in the future .

We find that the Crown’s statutory delegation and 
accompanying regime did not provide a partnership in 
the governance of these taonga prior to 1987 . The 1887 
tongariro national Park Bill offered the possibility of 
shared governance, but did not pass . The 1894 legislation 
reversed that and left te heuheu on a board comprised of 
a majority of Crown representatives . The Crown did not 
then adequately consult on the 1894 legislation and for 
that reason we are not persuaded that ngāti tūwharetoa 
unreservedly approved of the resultant Act . With each 

legislative change thereafter, te heuheu’s potential influ-
ence was further diluted by individuals whose primary 
interests lay in promoting recreation, preservation, and 
conservation within the park .

The shortcomings of the statutory regime intensified 
the Crown’s duty of active protection in the history of 
park management . The Crown had to ensure that it was 
fully informed of Māori interests through adequate con-
sultation and the development of policies that accorded 
Māori values appropriate weight . This would have pre-
vented the Crown’s statutory delegate from taking actions 
that were known to have a negative impact on ngā iwi o te 
kāhui maunga .

We find that the Crown and its statutory delegate did 
not consult with Whanganui Māori on issues affect-
ing their taonga in the park prior to 1987 . Furthermore, 
the Crown did not develop policy that took account of 
Māori values prior to 1987 . The lack of policy created an 
opportunity for private interests, particularly recreational 
groups, to dominate board governance .

The situation for ngāti tūwharetoa was different, as 
te heuheu held representation on the Board for most of 
the park’s history . our analysis, though, demonstrated 
that, until 1952 at least, the input of tūreiti, hoani, and 
Sir hepi in board governance was constrained and spor-
adic . The key reasons for this were (1) the inoperative state 
of the board between 1907 and 1914  ; (2) the abolition of 
the board between 1914 and 1921  ; (3) the ascendancy of 
the executive board from 1931, when recreational devel-
opment boomed  ; and (4) the delegation of certain board 
functions to recreational groups in 1949 . This limited the 
ability of ngāti tūwharetoa to prevent physical and cul-
tural harm to their taonga .

The Crown submitted that there is little evidence Māori 
suffered prejudice from park governance historically . We 
fundamentally disagree . While views varied on specific 
board actions historically, we find that the Crown has sup-
ported and sanctioned a governing body to create a phys-
ical and cultural environment that is substantially alien to 
Māori . This has caused significant harm to the values and 
cultural practices of ngā iwi o te kāhui maunga .

We identify four key areas of prejudice .
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 ӹ First, the Crown’s statutory delegate has over-
developed certain taonga within the park, such as 
ruapehu maunga, for commercial and recreational 
purposes to the point of significant environmental 
degradation .

 ӹ Secondly, the Crown has not adequately protected 
tapu areas, particularly the peaks of te kāhui maunga, 
from culturally insensitive action .

 ӹ Thirdly, the national park concept that was estab-
lished in new Zealand negated Māori customary 
rights in indigenous flora and fauna . The approach 
adopted legislated Māori rights out of existence 
without consultation or consent, and at a time when 
other groups were given special dispensation to con-
tinue certain practices within the park .

 ӹ Fourthly, we also find that the Crown did not 
adequately respond to known and reported threats 
to native birds and flora in the circumstances of the 
time . This interfered directly with Māori custom-
ary rights . In the case of heather, the Crown directly 
facilitated the introduction of this pest into the park 
through its financial and logistical support to John 
Cullen .

In summary, we find the Crown did not adequately ful-
fil its fundamental duty of active protection to ngā iwi o te 
kāhui maunga and that this has had an irreversible impact 
on their way of life .

Finally, we acknowledge that the concept of a national 
park is essentially a positive one, which – with improved 
technical knowledge and shared responsibility in manage-
ment – may be a site of genuine partnership between the 
Crown and ngā iwi o te kāhui maunga for the future .
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ChAPter 12

the departMent of conservation, 1987–2007

12.1 Introduction
The passing of the Conservation Act in 1987 represents a major pivot point in relation-
ships between Crown and ngā iwi o te kāhui maunga . The Act established the Department 
of Conservation (DOC) and charged it with the task of managing Crown conservation 
lands and promoting the conservation of new Zealand’s natural and historical resources . 
The Act has a clear and explicit treaty clause which reads  :

This Act shall be so interpreted and administered as to give effect to the principles of the 
treaty of Waitangi .1

The Act established the new Zealand Conservation Authority which gives advice to 
the Minister, and 12 conservation boards, including the tongariro–taupō Conservation 
Board . It gives DOC responsibilities in a number of related fields including national parks 
and the protection of wildlife .

The focus of this chapter is on the work of DOC, which plays a major role through 
the administration of the tongariro national Park and the tongariro–taupō conserv-
ancy . The hearings of the tribunal were attended by DOC staff from conservancy, national 
park, and head office . As the evidence was presented, the submissions made, and ques-
tions were posed and answered, two things became very apparent to us . on the one hand, 
important gains have been made in the relationship between DOC and Māori and, on the 
other hand, significant differences exist that still need to be addressed .

The Crown is adamant that DOC has worked hard and in good faith to meet its treaty 
responsibilities . Legislation and policy frameworks, the Crown submits, are treaty com-
pliant, and treaty principles have a central place in conservation management . tangata 
whenua are recognised as kaitiaki, and consulted on a variety of matters to ensure that 
their views and values are taken into account .

The claimants acknowledge that opportunities for tangata whenua inputs into the man-
agement of natural and cultural resources have improved considerably since the 1980s, 
but submit that the present framework of legislation and policy is still inadequate . The 
legislation governing tongariro national Park, they submit, is deficient in treaty terms . 
There is no requirement in the conservation legislation for DOC to facilitate the recogni-
tion of tino rangatiratanga . no tinkering with policy or practice will change the reality 
that tangata whenua have no decision-making powers with respect to tongariro national 
Park . DOC, they believe, has replaced tangata whenua as kaitiaki .
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The key questions which we use to assist our analysis 
and to structure this chapter on DOC from 1987 to 2007 
follow from those posed in chapter 10 which examined 
the performance of the Crown up to 1987 . The focus of 
attention now shifts to the period since the passing of the 
Conservation Act 1987  :

Has the Crown now provided opportunity for ngā iwi o te 
kāhui maunga to exercise rangatiratanga over their taonga 
and, if not, is there a better way forward for governance and 
management of the Tongariro National Park  ?

We have been guided in our analysis by the opening and 
closing submissions of the claimants and Crown . We pro-
vide a succinct overview of these very detailed submissions .

12.2 Claimant Submissions
We summarise these under six main headings .

12.2.1 Rangatiratanga and kaitiakitanga
The Crown has precluded iwi from exercising ranga-
tiratanga and kaitiakitanga over  : the maunga tongariro, 
ngāuruhoe, and ruapehu  ; the ruapehu crater lake  ; and 
the national park lands .2 The claimants no longer exercise 
management and control over the natural and physical 
resources in the national park landscape . In particular, 
a large area of mountains has been removed from com-
munal management and is owned and managed by the 
Crown through legislation such as the Conservation Act 
1987 and the national Parks Act 1980 .3 The Conservation 
Act 1987 is an inadequate platform to give effect to the 
treaty principles recognised in section 4 of that Act .4

The Crown’s failure to implement He Kaupapa Ranga-
tira, worked out by the Crown and iwi and built into 
the Tongariro/Taupo Conservation Management Strategy 
(TTCMS), is an ongoing grievance for ngāti tūwharetoa  :

although the ‘treaty principles’ are ‘ostensibly adopted’ in 
the [conservation management strategy], they are not imple-
mented in reality . DOC continues to operate as though the 

treaty principles require nothing more than consultation 
with Māori  .  .  .5

‘ “A right to be consulted” is fundamentally not tino 
rangatiratanga’, and ‘Māori remain vulnerable to the 
goodwill of DOC, able to make progress [only] where 
their interests coincide’ .6 If DOC does not support ngāti 
tūwharetoa’s views (regarding Crater Lake and the exten-
sion of skifields), then ‘tūwharetoa are unable to enforce 
their position’ .7

12.2.2 Recognising iwi and hapū as partners
The Crown does not treat national park iwi as partners in 
park management .8 Consultation and engagement are on 
an ad hoc and project by project basis . There is no man-
agement role for iwi, and governance input is limited .9

Crown consultation with iwi and hapū has been une-
ven  : with ngāti tūwharetoa over a much longer time 
span  ; with ngāti rangi since 1992  ; and with other iwi 
or hapū more recently or not at all . Consultation that 
has occurred is ad hoc and reliant on the good will and 
knowledge of DOC staff . The level of consultation is insuf-
ficient to establish a proper treaty relationship between 
Whanganui iwi and the Crown in the national park .10 The 
Crown has failed to make itself fully informed of those 
groups claiming interests in the national park . As a result, 
consultation processes are inadequate .11

12.2.3 Protection of ngā maunga tapu
The Crown has failed to actively protect the mana and 
tapu of the maunga and the environment and cultural 
integrity of the surrounding landscape . This has adversely 
impacted on tangata whenua relationships with maunga, 
lands, and taonga .12 The Crown has exhibited a lack of 
respect and awareness of tangata whenua tikanga, and of 
the offence caused by rubbish, and the discharge from sep-
tic tanks onto ruapehu maunga . The park board did not 
implement a reticulated sewerage system that would have 
removed the sewage treatment process from the maunga .13

recognition of tangata whenua values with respect to 
ngā maunga tapu and the promotion of the mountains as 

12.2
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a recreational playground are inherently irreconcilable .14 
ngāti tūwharetoa reiterates that ngā maunga tapu ‘are not 
to be used’, they are tapu – to be respected, revered and 
honoured . The incompatibility is evident in the wording 
of the national Parks Act 1980 which is directed towards 
preserving parks ‘for their intrinsic worth’, and for ‘the 
benefit, use and enjoyment of the public’ .15

12.2.4 Māori access to places and resources
The Crown has failed to make provision, in legislation 
and in policy documents, to ensure that national park iwi 
continue to access national park lands to gather resources 
such as kai and rongoā, or to visit and care for wāhi tapu 
and other sites of significance .16 The current legislation 
denies iwi the ability to carry out their traditional custom-
ary practices .17

12.2.5 Economic benefits from the park
The tongariro–taupō Conservation Board, through the 
Conservation Act, grants concessions for tourism, guid-
ing, recreation, filming, scientific and mining exploration, 
and outdoor pursuits . The Crown has failed to ensure that 
iwi and hapū are able to benefit from economic activities 
centred on tongariro national Park . ngāti tūwharetoa 
submit that the Crown has breached the right to develop-
ment and ngāti hikairo submit that it has been denied 
the right to develop its own property and resources to 
take advantage of the recreational use of its traditional 
whenua .18

12.2.6 Protecting lands and waterways
The Crown failed to act in good faith towards the ngāti 
hikairo claimants by failing to actively protect land and 
waterways of the whānau, hapū and iwi .19 The claimants 
cited, in particular  :

The random airdropping of 1080 by environment Waikato 
regional Council and the Department of Conservation over 
their lands, forests, waterways, homes, urupa, and Marae 
in the rohe of ngaati hikairo[, which] has had particularly 
adverse effects .20

12.3 Crown Submissions
12.3.1 Acknowledgements of Treaty breach
The Crown acknowledged a number of treaty breaches in 
its closing submissions . two of these are apposite in the 
contemporary national park context .

(1) Whanganui Māori
The Crown acknowledges the ‘historic and strong cus-
tomary association’ of Whanganui Māori with te kāhui 
maunga, especially Mount ruapehu  :

The failure to consider, and provide for, the interests of 
Whanganui iwi was [a] breach of the treaty of Waitangi 
and its principles, and has been the cause of suffering for 
Whanganui iwi .21

(2) Rangipō North 8
The Crown acknowledges that

it failed to purchase from, or identify, consult or compensate, 
the customary owners of rangipo north no 8 block before 
including the block in the proclamation establishing the 
tonga riro national Park in 1907 .

These actions were a breach of te tiriti o Waitangi and its 
principles .22

12.3.2 Significant changes made since 1987
The special connection that local Māori have with lands 
within the national park, and the peaks in particular, has 
been increasingly reflected in DOC’s administration of the 
park . tongariro national Park is public land, accessible 
to all, subject to legislation applying to all .23 ‘[S]ignificant 
and consistent efforts have been made to improve consult-
ation processes with Māori’ . These include  : He Kaupapa 
Rangatira in the TTCMS  ; recognition of cultural landscape 
under the unesco World heritage Convention  ; and the 
draft Partnership toolbox .24

Since 1990, the Crown has employed a kaupapa 
atawhai manager in each conservancy, including the 

12.3.2
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tongaririro–taupō conservancy . They are part of the 
senior management structure of the conservancy .25 The 
Crown alleged that

Claimant evidence and submissions  .   .   . do not take suf-
ficient account of the changes made in the administration 
of the national Park to recognise Māori as kaitiaki, and to 
actively seek their involvement in park management  .  .  .26

12.3.3 Philosophies for environmental and park 
management
According to the Crown  :

The Conservation Act 1987 did not constitute a significant 
change in the philosophy and consequently administration of 
national parks but did represent an evolution with regard to 
the recognition of treaty principles .27

The administration of the national park has not been 
based on a philosophy of wilderness preservation  : legisla-
tion, policies, and plans specify a balance between preser-
vation and use .28 The ‘Yellowstone model’ is an unhelpful 
term to use in the new Zealand context  : no communities 
of indigenous people were removed from within the park 
boundaries .29 The Crown noted  :

There is no evidence of dissent from [the Māori commu-
nity] concerning the philosophy underlying national parks 
legislation, or the manner in which conservation was con-
ceived under the legislation .30

12.3.4 Unesco World Heritage
The Crown sees DOC’s commitment to world heritage as 
being

consistent with treaty partnership, and the gift, benchmark-
ing Park management against international standards and 
submitting to the transparency and accountability of interna-
tional monitoring .31

12.3.5 Some specific responses
Some specific responses are that  :

 ӹ The Crown does not accept that it has failed to 
adequately protect the maunga and the environmen-
tal and cultural integrity of the surrounding land-
scape .32 The Crown does not accept that the park 
management regimes fail to acknowledge the signifi-
cance of ngā maunga to iwi .33

 ӹ Māori have not been ‘effectively excluded’ from park 
lands  : ‘The park is accessible by all’ and ‘tangata 
whenua are formally recognised as kaitiaki’ .34

 ӹ The Crown does not accept that it failed to make 
adequate provision in legislation and park manage-
ment to ensure that iwi could continue to access the 
national park to gather traditional resources and to 
visit or care for wāhi tapu and other significant sites .35

 ӹ The Crown does not accept that iwi have been shut 
out from economic opportunities within the park .36 
There is ‘no evidence that Māori have been excluded 
from applying for concessions within the national 
Park, or elsewhere in the inquiry district, or from 
undertaking or participating in enterprise’ .37

12.3.6 The ‘gift’ and the reciprocal obligations
The Crown considers the ‘gift’ of nga kāhui maunga to be 
‘the central and most important issue in this inquiry’ .38 
The Crown ‘is not using the term “gift” in a legalistic sense 
as a way to deny obligation’ .39 ‘[o]ngoing reciprocal obli-
gations clearly did arise .’40 ‘An important counterpoint to 
the obligations’ of the Crown to ngāti tūwharetoa, ‘as a 
result of the gift, are the obligations owed to other Māori 
with customary interests in the tongariro Mountains’ .41 
We quote paragraph 50 of the Crown’s closing submis-
sions in full  :

The tongariro national Park is a special place for all new 
Zealanders . The Crown acknowledges that while it is import-
ant that all new Zealanders continue to enjoy the tongariro 
national Park, it is also important that the mountains are 
treated with appropriate respect . how this can be better 
achieved is a matter that will need to be discussed within 
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ngāti tūwharetoa, between ngāti tūwharetoa and the other 
iwi who have traditional associations with the mountains, and 
between the Crown and those iwi .42

The Crown adds that it is ‘willing to enter into a dia-
logue at the Ministerial level on these important issues’ .43

12.4 Claimant Submissions in Reply
We summarise the claimant submissions in reply under 
five headings .

12.4.1 Rangatiratanga and kāwanatanga
The ‘overarching high level issue’ for ngāti tūwharetoa 
is ‘that ngā Maunga tapu are not managed in partner-
ship with tangata whenua, as te heuheu had envisaged in 
making the “Gift”’ .44 ngāti tūwharetoa add that their con-
cern has never been solely related to the peaks but to the 
whole maunga .45

ngāti rangi are recognised by the Crown but ‘It is DOC, 
and not tangata whenua, who are ultimately accountable 
for decisions in relation to Park management’ . This state-
ment, ngāti rangi submits, accurately defines the Crown 
position and the continuing breach of the Crown’s treaty 
partnership with ngāti rangi in respect of the park .46 
ngāti Waewae submit that the Crown’s rights based upon 
kāwanatanga remain subject to Māori rights of tino ranga-
tiratanga as set out in article 2 of the treaty .47

The concept of ‘co-operative management’ is presented

within the rubric of partnership . What DOC presented as ‘co-
operative management’ looked [little] more than a process of 
consultation with Māori .  .  .  . Fundamental change is required 
to the governance and management of the Park to provide for 
a treaty compliant model .48

12.4.2 Kaitiakitanga
In Māori terms, the status of kaitiaki indicates an obliga-
tion to manage and govern the park . This role for Māori 
is not contemplated by the Crown . ‘In the Crown’s eyes, 

a kaitiaki is something much less, more like a Maōri 
liaison officer or a ranger . In any event, it is something less 
than a conservator .’49 The role of kaitiaki is redefined or 
minimised in the DOC general policy document, which 
reads  : ‘includes components of protection, guardianship 
and stewardship and customary use .’ This is a breach of 
the treaty .50 Formal recognition of kaitiaki status ‘does 
not mean that tangata whenua groups have any control 
over the administration or management’ of the land and 
resources .51

12.4.3 Balancing of interests
Māori and their interests are seen by the Crown as ‘fac-
tors to be balanced’ against other issues . treaty considera-
tions are given no primacy . Māori ‘kaitiakitanga receives 
no more, and sometimes less, than the stewardship of the 
Forest and Bird Association’ .52

‘All environmental decision-making is at present 
retained by the Crown and/or its statutory delegates’ . 
Where provision is made to delegate, it is ‘at the discre-
tion of the current decision-maker and no delegation to 
iwi has yet occurred’  ; input to decision-making is ‘limited 
to non-substantive consultation’  ; where the Crown dele-
gates ‘decision-making power to statutory delegates, such 
delegates are not accountable  .  .  . in treaty terms’ .53

The environmental framework is manifestly inconsist-
ent with the principles of the treaty of Waitangi .54

12.4.4 Recognition and consultation
The responses under this heading are iwi specific  :

 ӹ ngāti Waewae submits that the Crown acknowledges 
a need to maintain dialogue with ngāti tūwharetoa 
but does not acknowledge any need to maintain a 
dialogue with ngā hapū o tūwharetoa . Despite 20 
years of DOC management within the region, DOC 
has not formed any relationship with ngāti Waewae .55

 ӹ tamahaki and uenuku tūwharetoa submit that there 
is inadequate engagement or consultation and a lack 
of recognition in the present park management plan 
(2006 to 2016) of their rights and relationships with 
ngā maunga .56

12.4.4
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 ӹ uenuku submit that  :

The Crown ignores those Whanganui Māori that 
remain unrecognised despite their long journey  .  .  . park 
management recognises who they want to recognise, 
while disavowing those it would rather ignore .57

 ӹ ngāti hikairo consider that DOC ‘decides for itself 
how often it consults with [ngāti hikairo] and on 
what issues’ . There is

no practical treaty relationship between the Crown 
and [ngāti hikairo] in relation to the management of 
the park and as a result [ngāti hikairo’s] cultural and 
spiritual relationship with their maunga and whenua is 
undermined .58

ngāti hikairo are ‘not always consulted over deci-
sions relating to the use of the land’ and are ‘excluded 
from exercising their rangatiratanga in relation to 
the management of the national Park’ .59 The Crown’s 
failure to consider the historical relationship that 
ngāti hikairo has with the park continues today .

 ӹ The Crown has failed to develop ‘a treaty complaint 
process to bind and advance existing relationships’ .60 
‘evidence illustrates an absence of DOC involve-
ment with Māori in the area other than with ngāti 
tūwharetoa and ngāti rangi .’61

12.4.5 No evidence of dissent
The Crown has asserted that there has been ‘no evidence 
of dissent’ concerning ‘legislation or the manner in which 
conservation was conceived under the legislation’ . uenuku 
respond that this illustrates ‘wilful deafness’ .62 ‘There is no 
evidence of rangi Bristol’s dissent because nobody will 
listen to him’ . ‘enforced silence’, they add, ‘cannot be con-
strued as lack of dissent .’ The Crown ‘submission ignores 
the fact that Whanganui have been denied a voice in the 
Park since it was proclaimed’ .63

ngāti tūwharetoa has identified the inherent ten-
sion between ‘allowing all new Zealanders to enjoy the 
national Park, and ensuring that the mountains are 

treated in accordance with the values and tikanga of 
tangata whenua’ .64 A compromise which is build around 
a status quo which has developed in breach of the treaty 
would add to the injustice . Claimant iwi point to a need 
for a major attitudinal shift on the part of the Crown . 
ngāti tūwharetoa express it thus  :

ngāti tūwharetoa believe that the way forward is to seek 
to address the true spirit of the ‘Gift’, and that this process 
will necessarily involve revisiting the values and tikanga that 
exemplified the relationship ngāti tūwharetoa have with ngā 
Kāhui Maunga . It is for tangata whenua to best decide how to 
protect ngā Kāhui Maunga, how to restore the tikanga .65

other national park iwi, in particular ngāti rangi, 
endorse this . There can be no treaty partnership unless 
accountability is shared .66

12.5 Tribunal Analysis
The Conservation Act was passed in 1987 and the 
Department of Conservation set about establishing its 
policies, plans, and protocols . The Crown has claimed that 
significant changes have been made . It is against a back-
drop of more than 20 years of operational experience that 
we ask if the Crown now provides opportunity for ngā iwi 
o te kāhui maunga to exercise rangatiratanga over their 
taonga  ?

to assist our analysis, we will break that question down 
into three subquestions which look at the regimes in place 
for the exercise of rangatiratanga and the management 
of taonga . each of the subquestions is framed in treaty 
terms  :

 ӹ In what ways has legislative change since 1987 
brought improvements for ngā iwi o te kāhui maunga 
and does the statutory regime now uphold a treaty 
partnership in respect of the park and its taonga  ?

 ӹ has the policy framework given effect to treaty prin-
ciples for ngā iwi o to kāhui maunga  ?

 ӹ have DOC–iwi relationships on the ground in 
tongariro national Park been in accordance with 
treaty principles  ?

12.4.5
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We will then return to the primary question, and ask if 
there is a better way forward for governance and manage-
ment in this inquiry district .

12.5.1 The legislation

In what ways has legislative change since 1987 brought 
improvements for ngā iwi o te kāhui maunga and does the stat-
utory regime now uphold a Treaty partnership in respect of the 
park and its taonga  ?

The Conservation Act 1987 was part of a wider constel-
lation of environment and resource management law 
reform initiated in the 1980s . The government of the day 
was intent on improving the efficiency and transparency 
of government, corporatising or privatising assets that 
were not seen as essential to the core functions of govern-
ment, and reducing government expenditure by reshaping 
the administrative landscape .67 Some new departments 
were created, and others were merged, abolished, corpo-
ratised, or privatised .68 A conservation department was 
established to administer Crown conservation lands, and 
protect wildlife and cultural property . Conservation lands 
previously administered by the Department of Lands and 
Survey and the new Zealand Forest Service, including 
national parks, forest parks, and scenic reserves, came 
under the umbrella of the new department .

The new legislation spelt out the interests of the Crown 
in conservation, established DOC, and brought together 
in a single schedule a wide range of legislation relating 
to conservation lands, protected species, and cultural 
heritage . The Conservation Act was a key component 
of the Crown’s restructuring and corporatisation pro-
gramme and was passed four years before the resource 
Management Act was enacted in 1991 .

The Conservation Act was drafted and passed in the 
1980s at a time when there was a renewed awareness 
on the part of the Crown of its treaty responsibilities . 
The Waitangi tribunal was at work and had issued the 
Motunui, Kaituna, and Manukau reports, all with signifi-
cant environmental components, and the government, 
internationally, had been a party to discussions which 

culminated in the Report of the World Commission on 
Environment and Development  : Our Common Future, also 
known as the Brundtland report .69 Cabinet issued a direc-
tive in June 1986 that the treaty of Waitangi should be 
recognised in all proposed legislation .70 This was part of 
the policy context within which the Conservation Act was 
drafted and DOC established .

Conservation law reform, completed in a very com-
pressed time frame, was much less comprehensive than 
resource management law reform .71 The Conservation 
Act focused on the bare essentials of the task  : the estab-
lishment of the new department, the new Zealand 
Conservation Authority, and the conservation boards  ; 
and the transfer of lands and responsibilities . The bigger 
set of conservation related legislation was not updated  : 
the new department was charged with the administra-
tion of some 16 existing Acts which were listed in a first 
schedule .72

Four parts of the Conservation Act are especially perti-
nent in the present context  : the purpose of conservation  ; 
the treaty clause  ; the functions of the new department  ; 
and the schedule of Acts, including the national Parks 
Act, to be administered by DOC . Section 2 contains this 
definition  :

Conservation means the preservation and protection of 
natural and historic resources for the purpose of maintain-
ing their intrinsic values, providing for their appreciation and 
recreational enjoyment by the public, and safeguarding the 
options of future generations .

neither ‘natural and historic resources’ nor ‘intrinsic 
value’ are given definition .

Section 6 sets out the functions of DOC . ‘natural and 
historic resources’ figure prominently . They are to be 
managed and conserved and their use is to be ‘fostered’ 
for recreation and ‘allowed’ for tourism, to the extent that 
these uses are not inconsistent with conservation .

The treaty clause is a very significant compo-
nent of the Conservation Act . It was inserted into the 
Conservation Bill following the June 1986 Cabinet direc-
tive .73 Section 4 reads that ‘this Act shall be so interpreted 
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and administered as to give effect to the principles of the 
treaty of Waitangi’ .

The treaty clause in section 4 is a strong one, requir-
ing those who interpret and administer the Act to give 
effect to the principles of the treaty . The body of the Act, 
however, lacks specifics to ensure that this is done . There 
is nothing in the Act which requires shared decision-mak-
ing, at the governance or management levels, over taonga 
such as ngā kāhui maunga . There is no specific require-
ment for DOC to recognise and provide for te tino ranga-
tiratanga of iwi .

DOC is given wide responsibilities for conservation and 
protection of natural and cultural heritage  : it now admin-
isters some 22 Acts of parliament, listed in the schedule of 
the Conservation Act 1987 .74 Among them is the national 
Parks Act 1980 . The core objective of the national Parks 
Act is described as follows  :

The national Parks Act 1980 aims to preserve in perpetuity 
as national parks, for their intrinsic worth and for the benefit, 
use and enjoyment of the public those parts of the country 
that contain scenery of such distinctive quality, ecological sys-
tems or natural features so beautiful, unique (or) scientifically 
important that their preservation is in the national interest .75

There is a strong emphasis in section 4 of the national 
Parks Act on the preservation of land in its natural state, 
the protection of indigenous plants and animals and sites 
of archaeological and historic interest, and the extermi-
nation of introduced plants and animals . Subject to these 
provisions, the public shall have freedom of entry and 
access for inspiration, enjoyment, and recreation .

The Conservation Act allows accommodation and facil-
ities to be provided within national parks, and for leases 
and licences to be issued . There is one specific detail which 
we note now and will return to when we consider licences 
for ski fields and mountain club huts . Section 14(1)(b) 
permits licences to be issued for a period ‘not exceeding 
30 years in total’ . The Conservation Law Amendment Act 
1990 deleted the number ‘30’ and extended it to ‘60’ .

The Conservation Act 1987, with the conclusion of the 
treaty clause in section 4, is a radical departure from what 

has gone before, including the national Parks Act 1980 . 
There is a clear requirement for DOC to interpret and 
implement the new legislation in a way that gives effect to 
the principles of the treaty .76

The Conservation Act 1987 has the potential to bring 
improvements for ngā iwi o te kāhui maunga, to create 
opportunities for the exercise of rangatiratanga, and to 
open the door to a treaty partnership for the manage-
ment of the tongariro national Park and its taonga . If 
section 4 is downplayed, it provides the opportunity to 
preserve the status quo with professional staff in control 
of policy, management, and day-to-day operations of the 
national park, conservations lands, and indigenous flora 
and fauna . What happens in the larger policy context, and 
the specific tongariro national Park context, will depend 
on the willingness of its policy makers to recognise and 
incorporate the principles of the treaty, including part-
nership and rangatiratanga, into the full range of policy 
documents and operating practices .

12.5.2 The policy framework

Has the policy framework since 1987 given effect to Treaty 
principles for ngā iwi o to kāhui maunga  ?

The Conservation Act 1987 might have opened up new 
possibilities for ngā iwi o te kāhui maunga . Whether these 
were beneficial for iwi depended on the policy frame-
works that link the legislation to the governance and man-
agement of the tongariro national Park .

The management structures for DOC are set out in the 
Conservation Act 1987 and elaborated in the Conser-
vation Law reform Act 1990 . together, these acts estab-
lished the new Zealand Conservation Authority, a set 
of regional conservation boards, and the Department 
of Conservation (DOC) . The national Park inquiry dis-
trict, and the tongariro national Park, sit within the 
tongariro–taupō conservancy, which has its headquar-
ters at tūrangi . The Acts triggered a sequence of policy 
documents and management plans which were worked 
out and put in position in the two decades after 1987 .

DOC, from its establishment in 1987, made kaupapa 
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Māori part of its corporate vision and worked to ensure 
that staff at every level were equipped to understand their 
treaty obligations .77 There was a director kaupapa atawhai 
at head office, and a Kaupapa Atawhai appointed at man-
agement level in every conservancy .78 All of the kaupapa 
atawhai appointments are Māori, knowledgeable in terms 
of tribal tikanga . The DOC managers who drew up pol-
icy, strategy, and management documents from the 1990s 
onwards would have participated in kaupapa atawhai 
programmes and worked alongside kaupapa atawhai 
colleagues .79

Doris Johnston, the acting general manager (policy) 
for DOC, provided the tribunal with an overview of the 
key documents which are effective for the inquiry district 
(see diagram above) . The department has a decentralised 

organisational structure which allows for maximum ini-
tiative at the conservancy level and is held together by a 
national policy framework and policy documents, and 
made operational by management plans .

The two statutory documents which translate legisla-
tion into practice and provide uniform guidance to all 
who manage the conservation estate and the natural 
and historic resources under the DOC umbrella are the 
Conservation General Policy (2005) and the General Policy 
for National Parks (2005) .80 Both have chapters on treaty 
responsibilities which build on section 4 of the Conserva-
tion Act 1987 .

We note, at the outset, the first two sentences in the 
opening paragraph of chapter 2 of the Conservation Gen-
eral Policy  :

The Conservation Act 1987, and all the Acts listed in its 
First Schedule, must be so interpreted and administered as to 
give effect to the principles of the treaty of Waitangi (section 
4, Conservation Act 1987) . Where, however, there is clearly an 
inconsistency between the provisions of any of these Acts and 
the principles of the treaty, the provisions of the relevant Act 
will apply .81

This explicit policy statement, set out above, has pro-
found implications for all of the documents that nest 
inside, and must be consistent with, general policy . This 
policy statement, and the management practices which 
flow from it have serious consequences in the tongariro 
national Park context . If DOC policy makers or man-
agers consider that there are inconsistencies between 
the mandate for national parks, set out in the national 
Parks Act 1980, and the treaty clause in section 4 of the 
Conservation Act 1987, they are able to give priority to the 
national Parks Act, 1980 .

This interpretation of the legislation, and the policy 
statement set out above, allows the clear intention of sec-
tion 4 of the Conservation Act 1987 to be overridden by 
earlier legislation, including the national Parks Act 1980 . 
This statement in Conservation General Policy, approved 
by the Minister of Conservation in May 2005, is in clear 
breach of the treaty of Waitangi .
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We elaborate on the nature of the breach by examining 
the relationship between the Conservation Act 1987 and 
the national Parks Act 1980 .

neither Act contains an explicit statement which over-
rides or trumps the other . That being the case, the doc-
trine of parliamentary sovereignty should apply .82 That 
doctrine requires that when a court is confronted with 
two different or conflicting expressions of statutory inten-
tion, the more recent expression of intention must prevail .

Furthermore, DOC is responsible for administering both 
Acts . As section 4 of the Conservation Act 1987 requires 
DOC to give effect to the principles of the treaty of Wai-
tangi in our view it would be inconsistent with that Act if 
DOC did not give effect to these principles when exercising 
its functions under the national Parks Act .

This issue was considered in 1995 by the Court of 
Appeal in Ngai Tahu Maori Trust Board v Director-General 
of Conservation .83 In relation to competing interpretations, 
the court found that statutory provisions for giving effect 
to the principles of the treaty should not be narrowly con-
strued . If it was to be narrowly construed, as the policy 
above may suggest, it would lead to an obvious breach of 
the principles of the treaty .

Therefore, the policy set out in the opening paragraph 
of chapter 2 of the Conservation General Policy is clearly in 
breach of the treaty . As a result, it should be modified or 
deleted . If it remains, the breach remains .

(1) General policy documents
The treaty chapters in the general policy documents 
for conservation and for national parks are explicit but 
selective with respect to treaty principles  : government, 
self management, equality, reasonable cooperation, and 
redress are listed from the Crown’s 1989 position paper 
Principles for Crown Action on the Treaty of Waitangi .84 In 
these documents, ‘kāwanatanga’ has become ‘government’, 
and ‘rangatiratanga’ has become ‘self-management’, and 
there is no mention of the principles of active protection, 
partnership and reciprocity, mutual benefit, and a right 
of development being worked out by the courts and the 
Waitangi tribunal during the intervening 15 years .85 our 
analysis of these policy documents is in accord with Ko 

Aotearoa Tēnei, which recommends that the principles 
of partnership and tino rangatiratanga should be clearly 
spelt out .86

In both of the general policy documents, kaitiakitanga 
is given pride of place in the context of ‘effective partner-
ships with tangata whenua’ . It is described and elaborated 
on in a number of ways  : as ‘a spiritual and environmen-
tal ethic that governs tangata whenua responsibilities for 
the care and protection of mauri’, it includes components 
of ‘protection, guardianship, stewardship, and custom-
ary use’  ; it is ‘exercised by tangata whenua in relation to 
ancestral lands, waters, sites, resources and other taonga’  ; 
and the focus is on ‘manaaki (care)’ and ‘rāhui (protec-
tion)’ . These statements contain substantial insights and 
are evidence of careful consultation and in-depth engage-
ment with Māori at working group level . DOC, however, 
makes no link between kaitiakitanga and rangatiratanga . 
Indeed, the word rangatiratanga has no place in the gen-
eral policy documents .

The 1989 general statement on treaty responsibilities is 
followed up in each general policy document by a list of 10 
policy expansions .87 Section 2 in the Conservation General 
Policy closely parallels section 2 in the General Policy for 
National Parks . relationships, partnerships, policies, con-
sultation, customary use, public information, and par-
ticipation in treaty settlements are among the items that 
receive explicit recognition . All of these are important but 
one statement on partnerships has special significance in 
relation to te kāhui maunga and the options we will con-
sider later in this chapter . Policy 2(b) is the same in both 
documents, and reads  :

Partnerships to enhance conservation and to recognise 
mana should be encouraged and may be sought and main-
tained with tangata whenua whose rohe covers any place or 
resource administered by the Department . Such partnerships 
will be appropriate to local circumstances .88

The general policy documents are expansive in terms of 
consultation with tangata whenua and the involvement of 
tangata whenua in conservation . Policy statements allow 
access to traditional materials and indigenous species 
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provided this is ‘consistent with all relevant acts and regu-
lations’ (see policy 2(g)) . Public information and inter-
pretation should make use of te reo and draw attention to 
tangata whenua values (see policy 2(h)) . The preservation 
of indigenous species, habitats, ecosystems, and natural 
features, is high priority (see chapter 4) .

Policy statements relating to historical and cultural heri-
tage have been developed in accordance with the historic 
Places Act 1993 (see chapter 5) . There is an emphasis on 
heritage from the past and links with ‘the culture of those 
who have gone before’ . ongoing spiritual and cultural 
associations are recognised but not elaborated .

In the area of natural hazards, there is an important but 
unstated convergence between DOC policies and Māori 
values .89 Manage ment for natural hazards on conservation 
lands should be undertaken with minimal interference . 
The list of examples is comprehensive  : earthquakes, land-
slides, avalanches, volcanic eruptions, lahar, geothermal 
sites, tsunami, floods, storms, rock falls, and fires . These 
natural processes, on conservation lands, should continue 
to function unhampered . hazard and risk management 
plans should be developed and information provided to 
enable the public to assess the risks .

Both of the general policy documents have chapters on 
people’s benefit and enjoyment .90 In each case, there are 
conflicts with treaty responsibilities which are not made 
explicit . Public access, for example, is to be planned for 
and provided free of cost, but there are no guidelines for 
protecting wāhi tapu from open access . nor are there 
guidelines for recognising kaitiakitanga in relation to 
people’s use and enjoyment . Chapter 2 on the treaty of 
Waitangi, chapter 5 on historical and cultural heritage, 
and chapters 8 and 9 on people’s use and enjoyment, are 
not interfaced .

Policies for ‘Accommodation and related Facilities’, 
very important in the context of tongaririro national 
Park, are set out in both the General Policy for National 
Park and the Conservation General Policy .91 DOC is a pro-
vider of accommodation and related facilities which are 
for the benefit and enjoyment of the public . other people 
and organisations, including education services relating 
to parks, recreational clubs with open membership, and 

concessionaires, may be authorised to provide accom-
modation and facilities . no new accommodation or facil-
ities for exclusive private use will be permitted in national 
parks, and existing private accommodation, not author-
ised under the national Parks Act, will be phased out .92 
There is no recognition that the facilities envisaged in this 
section may have adverse effects for wāhi tapu .

Policies relating to research and information are clearly 
set out in both policy documents . Māori world views, 
Māori approaches to science, and Māori values are pro-
vided for in the specific requirements that mātauranga 
Māori and tangata whenua interests in research and mon-
itoring are recognised (see policies 12(c) and 11(c) respec-
tively) . These are important policy statements which set 
the scene for significant interchanges in the research 
context .

The glossaries appended to the two general pol-
icy documents contain interesting windows of insight . 
Importantly, they include definitions which are indicative 
of the world views of the two treaty partners, for example  : 
intrinsic value, natural character, and natural state, on the 
one hand  ; and mana, mauri, and mātauranga Māori on 
the other . two deserve special notice .

The first, ‘intrinsic value’, not defined in the legislation, 
is contained in the glossary  :

A concept which regards the subject under consideration 
as having value or worth in its own right independent of any 
value placed on it by humans .93

‘Mauri’, in the same glossary, is defined as  :

essential life force, the spiritual power and distinctiveness 
that enables each thing to exist as itself .94

The strengths and limitations of the general policy 
documents reflect the strengths and weaknesses of the 
Conservation Act 1987 . There are positive statements 
about treaty of Waitangi responsibilities in chapter 2, and 
important but far from complete policy guidance as to 
how these can be made operational across the wider spec-
trum of Crown conservation activities .
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Principles of the treaty of Waitangi are referred to in the 
policy documents, briefly and selectively . The reference to 
rangatiratanga is indirect and the word itself is omitted .95 
There is no explicit recognition of the principles of active 
protection and mutual benefit, or the right to develop-
ment, which have been recognised and elaborated by the 
courts and the Waitangi tribunal between 1989 and 2005 . 
There are important statements about treaty responsibil-
ities in relation to kaitiaki tanga and rāhui which are pres-
ented as tools to enhance conservation through the care 
and protection of natural resources and cultural heritage .

The importance of effective partnerships with tangata 
whenua is stated but the situations where partnerships are 
applicable and the manner in which the partnerships will 
operate are not indicated . Those who administer the legis-
lation are given little guidance by the policy documents .

Māori values and concepts were not part of the ethos or 
the discussions that established the national parks admin-
istration in new Zealand and formulated the national 
Parks Act 1980 .96 In the three decades since then, there 
have been significant shifts in conservation values within 
new Zealand and internationally .97 Indigenous peoples 
are in dialogue with the scientific community and con-
servationists,98 and Māori scholars are among those who 
have explored the interplay between indigenous and 
Western world views .99 The DOC general policy docu-
ments make some progress, but Māori values continue to 
be marginalised . 

The silences are particularly evident in the definition of 
kaitiakitanga . Kaitiakitanga is defined in slightly different 
ways in the two main policy documents .100 neither defi-
nition makes links between kaitiakitanga and rangatira-
tanga, or points to any requirement that iwi and hapū be 
involved in decision-making with regard to environmen-
tal taonga, or responsible for the management and pro-
tection of wāhi tapu . These definitions add to a common 
concern that has been building up as we have studied the 
larger documents . Where Māori world views, and tikanga 
relating to the environment, reinforce the management 
priorities of DOC, they are taken up and incorporated into 
existing policies . Where Māori perspectives diverge from 
those of DOC, or are not understood and recognised by 

DOC policy makers, the policy documents ignore them . 
The problem, we believe, lies partly with Conservation 
Act 1987 which is minimalist in terms of treaty specifics, 
and partly with the preservation ethos within DOC which 
dates from the decades up to the 1980s and continued to 
be influential in the 1990s . Importantly, there is a failure 
on the part of the Crown to include consideration of the 
principles of the treaty in its Crown-Māori Relationship 
Instruments (CMRI) which provide direction to govern-
ment agencies such as DOC .101 Ko Aotearoa Tēnei points to 
the paradox this provides for DOC officials caught between 
the requirements of section 4 of the Conservation Act 
1987, and their duties as government servants .102

(2) The TTCMS
The TTCMS sits between the Conservation General Policy 
and the management plans for particular lands, species, 
and heritage within the conservancy . It provides policy 
guidelines for DOC staff within the tongariro–taupō con-
servancy (map 12 .1) .103

Work on a draft TTCMS began in the early 1990s, was 
completed in 1994, and then used as a basis for consult-
ation with Māori and with the public at large . It was taken 
to hui at a number of marae . The tūwharetoa trust Board 
was concerned about lack of consultation in the TTCMS 
preparation, lack of reference to the treaty of Waitangi, 
and lack of specifics about the principles of the treaty .104 
In March 1995, Sir hepi te heuheu and the tūwharetoa 
trust Board lodged Wai 480, a claim to the Waitangi 
tribunal which addressed the content of the draft TTCMS . 
Their primary concerns were that it did not give effect to 
the principles of the treaty and that it overrode the right 
of ngāti tūwharetoa to exercise their tino rangatiratanga 
over the land and natural resources within their rohe .105

The Waitangi tribunal began research but did not pro-
ceed to a hearing . Instead, it liaised with the two parties 
to encourage them to work jointly on a new TTCMS . A 
working party was set up with four members from ngāti 
tūwharetoa and four from the Crown . The face-to-face 
process was a positive one, and the outputs included a 
statement of treaty principles and He Kaupapa Rangatira, 
a process for working together . The principles of the 
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Map 12.1  : The Tongariro–Taupō conservancy
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treaty are a more complete and comprehensive list than 
those in the Conservation General Policy . We reproduce 
them in full opposite .

This list, prepared jointly by the DOC and ngāti 
tūwhare toa working group, is more comprehensive than 
the statements contained in the general policy documents 
previously discussed . Kāwanatanga and tino rangatira-
tanga, are carefully balanced when they are placed at the 
head of the list and positioned immediately adjacent to 
each other . This listing of the principles, confirmed in 
2002 when DOC published the TTCMS, would have been 
available to those who compiled the shorter list contained 
in the Conservation General Policy which was confirmed 
and published in 2005 . Policy documents are written with 
care and checked meticulously . We can only assume that 
the non-inclusion of rangatiratanga in the general policy 
list was intentional .

The treaty principles in the TTCMS are positioned in 
section 3 .7 on kaupapa Māori, before and after a section on 
He Kaupapa Rangatira which is described in the TTCMS 
as a joint initiative to be developed further by DOC and 
tongariro–taupō iwi, in the spirit of whakawhanaunga 
or partnership .106 Specific areas to be worked at included 
access to cultural resources, participation in conserva-
tion projects, management of wāhi tapu, iwi involvement 
in concessions, and the development of projects which 
give effect to the principles of tino rangatiratanga and 
kaitiakitanga .107 He Kaupapa Rangatira process was to be 
completed within eight months . Some concerns have been 
addressed internally by DOC or through direct arrange-
ment between DOC and iwi or hapū, but the larger task 
was not completed within the timeframe . At our inquiry, 
each party brought explanations as to why the other party 
was not able to engage as anticipated .

The expanded TTCMS was put out for a second phase of 
consultation early in 2000, revised, and then approved by 
the tongariro–taupō Conservation Management Board 
in September 2000 .

We comment, more briefly, on the content of the 
TTCMS . It opens with an introduction to the conserv-
ancy which links the DOC task to the specific and unique 
tongariro–taupō context  :

The tongariro–taupō Conservancy is rich in its diversity 
and has a proud cultural heritage . The department is charged 
with the guardianship of natural and historic values on public 
conservation land and has an advocacy role for the protec-
tion of natural and historic values over other lands within the 
conservancy .108

There is an acknowledgement that tongariro national 
Park grew ‘from the tūwharetoa gift of its mountains to 
the nation in 1887’, that the park received unesco World 
heritage Status in 1988, and that this was enlarged to nat-
ural and cultural World heritage Site Status in 1993 . The 
Crown has thus recognised and promoted ‘the special sig-
nificance of the park’s mountains to the tūwharetoa and 
Whanganui people’ and brought this into an important 
international arena .109

The TTCMS provides, in section 2 .1 .2, a set of manage-
ment principles that have been ‘endorsed by community, 
iwi and the Crown’ .110 These include  : the protection and 
enhancement of the natural environment  ; the protection 
of historic resources managed by DOC and the devel-
opment of an effective conservation partnership with 
tangata whenua . each principle is then elaborated on . 
Principle 3 on partnership with tangata whenua contains 
a strong link to the treaty of Waitangi clause in section 
4 of the Conservation Act 1987 but no direct reference 
to the rangatiratanga of the iwi and hapū who exercise 
manawhenua in this area .111 There is a clear statement of 
intent ‘to recognize and provide for the mana and spiritual 
value of the tops of the volcanoes on tongariro national 
Park’ . There is no guidance as to how these treaty con-
cerns will be interfaced with the core intentions of the 
Conservation Act and the other acts which have been 
brought under its umbrella .

he tirohanga me te Whakakitenga a Iwi follows imme-
diately, in section 2 .1 .3 . It is a Māori vision for the man-
agement of the lands and resources in the tongariro–
taupō conservancy . It is written in Māori and in english 
and progresses through a sequence of key concepts to te 
Anga tikanga tuku Iho – a cultural framework which will 
ensure environmental protection, utilisation, and conser-
vation . There are clear statements that the Māori world 
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view is holistic, that the customary tikanga of te Ao tūroa 
(the environment) were ‘designed to manaaki (care for) 
the mauri (life dynamic) of the environment’s treasures 
and resources,’ and that te tiriti o Waitangi and its prin-
ciples ‘will be important if tangata whenua are to achieve 
just and equitable outcomes in conservation terms’ .112

An important question arises . What is the status of 
he tirohanga me te Whakakitenga within the larger 
TTCMS  ? Clearly, it is an important resource from a kau-
papa atawhai perspective, able to encourage the bicultural 
awareness of all staff and build up the confidence of Māori 
staff within DOC . But where does it sit in policy terms  ? 
Does DOC give equal weight to the ‘key management 

principles’ in section 2 .1 .2 and ‘he tirohanga’ in section 
2 .1 .3  ? This is a question to carry in mind as we continue .

Part III of the TTCMS moves into the practicalities 
of conservation policy and management across the 
tongariro–taupō conservancy . It elaborates on the pro-
tection of public conservation land  ; the protection of spe-
cies  ; freshwater fisheries  ; recreation management  ; public 
involvement  ; kau papa Māori  ; concessions  ; and planning . 
Kau papa Māori is the sixth item on this list . It opens with 
a clear link to section 4 of the Conservation Act 1987 and 
lists the principles of the treaty of Waitangi, prepared by 
the working group and set out in full above .

We affirm the work done in the wake of the Wai 480 

Section 3.7.2 of the TTCMS – Principles of the Treaty of Waitangi

‘note that the principles of the treaty are to be applied, not its literal words. The recognised authorities responsible for deter-
mining treaty principles are the Courts and the Waitangi tribunal. Based on decisions and findings from these sources, nine 
important principles have been identified as having broad application in the tongariro/taupo Conservancy. in summary they 
are  :

Kawanatanga The principle of government
Tino rangatiratanga The principle of traditional iwi authority
Exclusive and undisturbed possession The principle of exclusive and undisturbed possession
Oritetanga The principle of equality
Kaitiakitanga The principle of guardianship
Whakawhanaungatanga The principle of partnership
Tautiaki ngangahau The principle of active protection
He here kia mohio The principle of informed decision making
Whakatika i te mea he The principle of redress

‘note that the Courts and the tribunal concur the spirit of the treaty is what matters. treaty principles will therefore 
continue to evolve and reflect changes in circumstances over time. accordingly they should not be seen as exhaustive or 
definitive.

‘The application of these principles and the achievement of their associated objectives will depend on the particular cir-
cumstances of each case including the significance to iwi of the land, resource or taonga in question, and the statutory frame-
work. The way in which the principles and their objectives are stated provides direction for the broader machinery provisions 
of the conservation management strategy.’ 1
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intervention  : the list of treaty principles  ; the section on 
he tirohanga me te Whakakitenga a Iwi, and the he Kau-
papa rangatiratanga process . A clear priority is given to 
face-to-face engagement which recognises kāwanatanga 
and rangatiratanga . We find, however, that this prior-
ity is not made operational in the policies and manage-
ment guidelines contained in the TTCMS . There are few 
practical provisions for iwi and hapū to exercise ranga-
tiratanga . he tiro hanga me te Whakakitenga a Iwi is a 
powerful policy statement but it is not used as a founda-
tion for the TTCMS as a whole . It and the expanded list of 
treaty principles have the potential to be important in the 
negotiation of partnership relationships with iwi and the 
drafting of the Tongariro National Park Management Plan 
(TNPMP) .113 The principles of the treaty are crucial to the 
implementation . Their placement in the middle portion 
of the document, however, means that they may easily be 
lost within the larger swathe of policy and management 
provisions .

(3) The TNPMP
The extent to which iwi and hapū can exercise rangatira-
tanga and kaitiakitanga will be evident or not evident, as 
the case may be, in the management plans . The TNPMP for 
the decade 2006 to 2016 is one in a succession of man-
agement plans prepared for the tongariro national Park 
Board from the 1970s onwards . It is the document that 
provides detailed guidelines for those charged with the 
governance and management of tongariro national Park . 
TNPMP nests inside the legislation, the policy guidelines, 
and the conservation management strategy set out in the 
figure on page 891 . It is of interest to a national and 
international audience and to serious park users . It pro-
vides guidance to the park board and staff and informa-
tion to all who wish to apply for permits or concessions . 
Large portions are bilingual in Māori and in english .

The TNPMP was approved by the tongariro–taupō 
Conservation Board and the new Zealand Conservation 
Authority on 12 october 2006 .114 The status of the plan was 
not immediately clear and the manner in which the plan 
was completed, approved, and made operational became 

controversial during the tribunal hearings in october and 
november 2006 .

tyronne (Bubs) Smith, the secretary of the ngāti 
hikairo ki tongariro trust (NKTT), reported on ngāti 
hikairo’s concerns about the draft management plan . he 
told the tribunal about the ‘kanohi ki te kanohi’ discus-
sions which took place and the circumstances in which 
their detailed written submissions were made in 2003 .115 
The NKTT submissions to the draft plan were very detailed, 
on a clause-by-clause basis  : some clauses were supported, 
some objected to . A large number of amendments, relat-
ing especially to concessions and the impacts of visitors 
on the tongariro alpine crossing, were suggested . They 
were intended by NKTT as a basis for ongoing discussion .

There was, however, a lack of follow up or engagement 
on the issues raised . Mr Smith told the tribunal  :

Since the submission was submitted in nov 2003, no con-
sultation has taken place to date between the Department and 
ngati hikairo on whether or not any of the concerns of the 
hapu are to be implemented and it is a concern that a lot of 
our objections may not be implemented .116

Mr Smith’s evidence was the subject of detailed cross-
examination during week seven .117 In response to a ques-
tion by claimant counsel he reported on a positive, two 
hour, meeting with the tongariro–taupō Conservation 
Board in 2003 but no further response during the three 
years following .118

rākeipoho taiaroa gave evidence in his capacity as 
secretary to the tūwharetoa Māori trust Board . he said 
that ngāti tūwharetoa iwi and hapū, ngāti hikairo among 
them, had substantial concerns about the draft manage-
ment plan and made detailed written submissions in 
october 2003 . At the core of these was the creation of a 
joint management board so that the park could be man-
aged ‘in a manner consistent with the ethos of the Gift by 
te heuheu tukino IV’ .119 The submissions also addressed 
a range of specific issues including the construction of 
infrastructure on the mountains, discharges of contami-
nants, commercial activities within the Gift area, and 
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policies in relation to mining and extraction of materials . 
Intermittent meetings were held between DOC and TMTB 
between 2003 and 2006 but the substantive issues con-
tained in the submission were not addressed in a compre-
hensive manner . on the date when Mr taiaroa submitted 
his written evidence – 4 october 2006 – he was not aware 
‘where the draft Plan has got to’ .120

Paul Green, for DOC, was less forthcoming in his pre-
pared evidence .121 he confirmed, in passing, that the man-
agement plan was ‘approved on 12 october 2006’ .122 he 
responded in more detail when he was cross examined 
by counsel for ngāti tūwharetoa, in november 2006 .123 
Claimant counsel began by expressing surprise that DOC 
had been close to signing off the management plan when 
the tribunal met at Ōtūkou Marae in october 2006 . Mr 
Green confirmed that this was the case and explained 
that going back to submitters was not part of the statutory 
process .124 This statement confirms that, notwithstanding 
the treaty relationship between Māori and the Crown, 
the standing of ngā iwi o te kāhui maunga is in fact no 
greater than that of an ordinary citizen in terms of setting 
the policy .

Claimant counsel summarised the core argument of the 
ngāti tūwharetoa submission on the draft management 
plan  :

[What] the trust Board was seeking was the creation of a 
joint management board between DoC and tangata whenua 
so that the park could be jointly managed ‘in a manner con-
sistent with the ethos of the gift [of] te heuheu tukino IV .’125

Counsel then asked, ‘Where did that idea of a joint 
management board get to  ?’ Mr Green replied  :

The joint management board was not adopted, the prin-
ciple was not adopted . I guess because of it being in conflict 
with the legislation . It was seen to be a different issue rather 
than a management planning one .126

We return to the TNPMP itself . The national park is 
presented as an outstanding and distinctive physical 

environment with a strong and unique cultural heritage . 
The circumstances of its creation are described in these 
words  :

The nucleus of the park was a gift to the people of new 
Zealand by te heuheu tukino IV (horonuku), paramount 
chief of ngāti tūwharetoa, in 1887 . The mountain peaks were 
set aside to be protected for and enjoyed by all of the peo-
ple of new Zealand . From this nucleus the park has grown to 
encompass an area of 79,598 hectares and today enshrines in 
its management the purpose of that gift made more than 100 
years ago .127

The management plan stresses the uniqueness of the 
park in national and international terms and places 
it within a tradition of national parks which includes 
Yellowstone in the united States  :

[te heuheu’s] gift was made towards the end of a century 
which had witnessed massive destruction of natural land-
scapes and indigenous cultures in many parts of the world . 
Yet in that time of expanding frontiers and rampant industri-
alism, other social ideas were beginning to gain acceptance . 
A combination of democracy and romantic culture gave the 
vision and means to preserve large areas of wilderness as the 
common heritage of all .

The management plan continues  :

The idea of a park belonging to the whole nation became a 
reality in 1872 at Yellowstone in the united States . Canada and 
Australia soon followed with parks of their own, and the basis 
for the world’s fourth national park was laid by te heuheu 
tukino’s gift in 1887 . It was no accident that this innovation 
happened first in the new World nations, which lacked cul-
tural edifices to enshrine as national monuments but still had 
extensive tracts of unspoilt wilds .128

The park values are set out in a prominent position, 
between the introduction and the conservation philoso-
phy .129 This is a World heritage site, one of only 24 which 
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are recognised for both natural and cultural heritage . The 
park has important and distinctive cultural roles for Māori 
and for europeans  : the peaks tongariro, ngāuruhoe, and 
ruapehu are mountains sacred to Māori and the tribes 
who have lived below them for centuries . The physical 
environment of active volcanoes, snow fields, crater lakes, 
multiple vegetation types, and rich biodiversity, is distinc-
tive . The park is significant for recreation, and for tourism . 
It is also important for economic reasons  : hundreds of 
thousands of visitors come each year and the ski industry 
is vital to the economy of the local towns . The park also 
functions as an important soil and water conservation 
area  : the headwaters of the Whanganui and Waikato river 
systems are here, on the mountain slopes .

The management plan then moves on to a set of 11 prin-
ciples which guide the decision-making processes for the 
park . These include the protection of the park in its nat-
ural state, the recognition that the peaks are a taonga ‘a 

gift to the people of new Zealand from the tūwharetoa 
people’, and the importance of the world heritage status 
of the park .130 There are clear links to the treaty clause in 
section 4 of the Conservation Act131 and an enlargement of 
the principal of partnership to include NGOs, universities, 
research institutions, and community groups .132

The positioning of two principles, side by side, requires 
specific mention . Principle 10 recognises that there are 
places within tongariro where the park experience is 
compromised by infrastructure, and places where infra-
structure must be reduced and disturbed sites restored .133 
This is then qualified, on the same page, by principle 11, 
which makes it clear that all existing legal agreements will 
be honoured . Concessions in ski areas, club and com-
mercial accommodation, transport, and a range of rec-
reational and use facilities receive specific mention . The 
statement concludes  : ‘no change can be contemplated to 
these existing agreements except where conditions within 

Plaque commemorating the 
creation of the Tongariro 

National Park with the gifting 
of the mountain peaks. The 

plaque sits outside the 
Whakapapa Visitor Centre 

on Mount Ruapehu.
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the agreements permit or by the mutual consent of the 
parties .’ 134

We comment, first, on the preparation of TNPMP . From 
the evidence and from the cross examinations of Mr 
Smith, Mr taiaroa, and Mr Green, we are able to assess 
the extent of consultation . There were substantial consul-
tations in 2003, intermittent contact in 2004 and 2005, 
and no consultation during the final stages of plan prepa-
ration in 2006 . There was even less consultation with iwi 
other than ngāti tūwharetoa . The plan was signed off as 
a fait accompli on 12 october 2006 . It has full legal sta-
tus and has, since october 2006, been the primary guide 
for tongariro national Park management . The manner in 
which the plan was prepared has been a matter of major 
concern to the various claimants . ngāti hikairo and ngāti 
tūwharetoa wished to engage with the Conservation 
Board and with DOC on important partnership issues . 
DOC did not provide opportunity at crucial stages of the 

process and Mr Green, quoted above, suggests a reason  : 
he saw the possibility of a joint management board to be 
in conflict with the legislation .

We have pondered this complex situation . two things 
are clear to us  : DOC has a longstanding relationship with 
ngāti tūwharetoa, some relationship with the hapū ngāti 
hikairo, and a still-to-be-established relationship with 
Whanganui iwi, in particular, ngāti rangi  ; the partnership 
issues raised in the ngāti hikairo and ngāti tūwharetoa 
submissions went beyond the capacity of the DOC officials 
to engage with them . In this situation, consultation which 
began in 2003 dwindled and became silence in 2006 . The 
TNPMP, and the manner in which it was signed off, raise a 
whole gamut of partnership issues that were not addressed 
in a face-to-face partnership manner . A new beginning is 
needed, one which embraces the complexity of the task, 
and the collective of ngā iwi o te kāhui maunga .

We now turn to the plan itself . It is a very large 

World heritage plaque at 
Whakapapa. The plaque 
commemorates the Tongariro 
National Park as a world 
heritage site.

12.5.2(3)

Downloaded from www.waitangitribunal.govt.nz 

Downloaded from www.waitangitribunal.govt.nz 



Te  Kāhui  Maunga :  The  National  Park Distr ic t  Inquiry  Report

902

document which provides detailed guidance to those who 
draw up special-purpose management plans and order 
day-to-day activities in specific fields such as endangered 
species, recreational management, amenity area manage-
ment, or pest control . We have scrutinised the complete 
document and will now address five areas of concern 
identified by the claimants (see section 12 .2 for a summary 
of these concerns) .

(a) Iwi and hapū participation in tourism and recreational 
services  : The tongariro national Park is a key component 
of the national tourist industry . It is visited by up to a mil-
lion people a year and generates considerable income for 
the national and regional economies . We have examined 
the TNPMP to find out if there is provision for iwi and 
hapū to engage in the provision in tourism and recreation 
ventures, or to provide the services that are needed for the 
operation of the national park .

A wide range of commercial activities are made avail-
able at the park, and provide for people’s use and enjoy-
ment of the park . These include accommodation, supply 
of foods and essential provisions, ski field operation, guid-
ing, transport, and outdoor education . DOC also provides 
a range of essential services .

The management plan makes it clear in its opening 
chapters and in section 2 .3 on ‘the gift through time’, that 
tangata whenua have a cultural and symbolic role in wel-
coming visitors from around the globe and across the 
nation . There is limited matching recognition that iwi and 
hapū have cultural associations that may enable them to 
make commercial contributions to visitor use and enjoy-
ment of the park . There is one tentative but important 
pointer in the plan that is not taken up and expanded . 
Policy 9 on recreational guiding reads  :

The department will encourage the ngāti tūwharetoa and 
ngāti rangi people to take an active role in guiding and inter-
pretation of cultural World heritage values within the park .

Concessions are one of the tools which can enable 
this right to be exercised . In most cases where conces-
sions and licences are issued, DOC receives and evaluates 

applications and approves those that best meet the criteria 
set out in the management plan . no situations are identi-
fied in the TNPMP where iwi or hapū should have priority 
or are entitled to a proportion of the concessions available .

Most concessions within the national park are com-
mercial and competitive, open to a number of operators . 
There are four situations, identified in the plan, where a 
unified management approach is adopted and a single 
concession or licence is envisaged . The first of these is the 
ski area licence . The case for coordinated operation of ski 
fields is then set out  :

ruapehu Alpine Lifts Ltd holds all licences relating to 
Whakapapa and turoa ski areas . The department believes 
that a ski area operated and managed by one concessionaire 
has benefits through a co-ordinated approach to public safety, 
the development of facilities, and ultimately the quality of the 
skier experience .135

The second relates to transport operation on the Bruce 
road . The management plan recognises that transport to 
Whakapapa village is essential but is also a major source 
of congestion . It encourages transport operators to locate 
in satellite towns, outside the park .136 Policy 14 recognises, 
however, that it is necessary, in the interests of public 
safety, to have a locally based service to serve the Bruce 
road, especially during winter months .137

The remaining two relate to Whakapapa village which 
is located within the park and receives some 300,000 visi-
tors per year .138 DOC has been proactive in its planning 
and has prepared a Village Site and Landscape Plan and 
set out a number of policies designed to keep infrastruc-
ture to a minimum . new services and buildings are to be 
restricted to those essential for the safety and welfare of 
visitors .139 two single operator concessions are provided 
for  : one is for a domiciled guiding service which provides 
basic equipment for park users  ; and the other for the 

 r Looking north towards Lake Taupō over Mount Ngāuruhoe,  
Mount Tongariro, and Lake Rotoaira. The volcanic and  

mountainous nature of the plateau area is well illustrated  
in this image, where snow accentuates the valleys.
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provision of ski, snowboard, and climbing equipment for 
park visitors .140

Although the designation of particular services are 
provided by just one operator, the question arises as to 
whether some or all of these sole operator concessions 
should be provided by iwi and hapū who know the moun-
tain, who are resident in the area, and are in the process of 
gaining skills and preparing for new economic initiatives .

The management plan gives a strong symbolic role to 
tangata whenua, but very limited operational or com-
mercial role . The pointer which indicates that DOC ‘will 
encourage the ngāti tūwharetoa and ngāti rangi peo-
ple to take an active role in guiding and interpretation 
of cultural World heritage values’, could be expanded to 
embrace a wider spectrum of commercial activities . ngā 
iwi o te kāhui maunga have customary associations with 
the park lands, and taonga which can provide the basis 
for commercial operations which will add to visitor use 
and enjoyment, and at the same time provide a livelihood 
for iwi and hapū . The plan fails to recognise that ngā iwi 
o te kāhui maunga have treaty rights to participate in 
development .

We turn now to the second issue .

(b) Access to customary materials and wāhi tapu  : ngā iwi 
o te kāhui maunga have underlined their desire to gather 
customary resources such as kai and rongoā, and to visit, 
care for, and carry out traditional customary practices in 
relation to wāhi tapu within tongariro national Park .

Section 5 of the national Parks Act 1980 requires the 
prior written consent of the Minister to the taking of 
any indigenous flora and fauna from a national park . 
The Minister can only consent if the proposed taking is 
consistent with the management plan for the park . The 
Minister may delegate his power to the director-general 
or other offices of DOC, which, by section 43, are charged 
with administering and managing all national parks .

The protection of environmental taonga and wāhi tapu 
is clearly recognised in the conservation policy section 
which is the foundation of the TNPMP .141 under principle 
6, the plan notes that DOC cannot manage public conser-
vation lands without a relationship with tangata whenua .142 

This will be exercised through cooperative conservation 
management and the implementation of He Kaupapa 
Rangatira . Iwi are to be involved in ‘decision-making pro-
cesses for use of cultural materials, the reintroduction of 
previously-present bird species, the consideration of con-
cessions which may impact on cultural values’ and also in 
the ‘development of further park guidelines or strategies’ .

The objectives which follow link the exercise of kaitiaki-
tanga to ‘resources and taonga of significance to them and 
under the control of the department’ . DOC is to facilitate 
the exercise of kaitiakitanga in respect of these traditional 
resources and taonga .143 Further, the exercise of whanaun-
gatanga will provide for a partnership between Māori and 
the Crown, which requires the parties to afford each other 
reasonable cooperation and utmost good faith, in accord-
ance with their treaty obligations .144

These policy statements are supported, in some cases, by 
specific objectives and policies in the body of the manage-
ment plan . Section 4 .1 .7 on plants, for example, gives pri-
ority to the protection of indigenous plants, the enhance-
ment of ecosystems, and the removal of plant pests from 
the park . Cultural take receives specific mention  :

Cultural take may be permitted on a case by case basis 
where it does not adversely impact on the environment or 
species for which preservation is the paramount priority, the 
use is non-commercial, the level of removal is sustainable and 
there is no source outside the park, use is traditional or is to 
establish a source outside the park, and is consistent with the 
He Kaupapa Rangatira protocol .145

The manner in which cultural take of plant materials 
or timber is permitted is thus qualified and bounded . The 
plan points to constraints imposed by legislation such as 
the native Plants Protection Act 1934, and the Wildlife Act 
1953 . The customary take of indigenous fauna is treated 
similarly . The cultural value of birds such as kiwi, kākā, 
and kererū is recognised . DOC has policies which enable it 
to enter into species recovery programmes in partnership 
with iwi and other agencies .

Wāhi tapu are identified as important, first at the 
symbolic level, and then at the policy level . The opening 
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 l Looking down the Bruce 
Road, Mount Ruapehu, towards 
the Waimarino Plains. The road 
becomes extremely busy during 
the ski season.

 d The Chateau in its 
magnificent setting below 
Mount Ruapehu. Whakapapa 
Village is a significant area of 
Tongariro National Park and 
is frequented year round by 
visitors. It offers a range of 
stunning sporting and scenic 
experiences.
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A North Island kākā. The kākā 
is one of several culturally 
important native birds that are 
protected.
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chapters have a strong focus on the peaks of tongariro, 
ngāuruhoe, and ruapehu as a gift to the people of new 
Zealand ‘so that their tapu might be protected for all 
time’ .146 This cultural heritage is described in these words  :

tongariro, ngauruhoe and ruapehu are mountains sacred 
to the Māori, especially ngāti tūwharetoa and ngāti rangi 
who have lived beneath them for centuries . The mountains are 
recalled in ancient tribal stories as great forces in a universe 
where everything is alive . They are seen as atua, as places of 
spiritual forces which command and give life to the natural 
world, and whose wild and capricious actions can create and 
destroy on a huge scale . Accordingly, they are regarded with 
respect and humility as well as with awe .147

The most explicit policy statement is made within the 
section on historical resources where objective (d) reads  :

to acknowledge the cultural, spiritual, historical, and trad-
itional association of tāngata whenua with their wāhi tapu  .  .  . 
and other places of significance .148

Policy 7 reads that the department will consult with 
tangata whenua on matters affecting Māori historic sites 
and adds that ‘Information may be the intellectual prop-
erty of tangata whenua .’149

te Waiamoe, the ruapehu crater lake, has a high level 
of importance for both DOC and iwi, and the policies are 
made explicit in the section on natural hazards . Matching 
perspectives are set out in section 4 .1 .14 .1  :

The most significant natural hazard is lahars, which are 
mudflows or torrents of water and debris emanating primarily 
from the Crater Lake on Mount ruapehu . Lahars are frequent 
and the lower slopes of the mountain are littered with lahar 
debris . In recent times, a lahar caused the death of 151 people 
in the tangiwai disaster of 1953 . Partial collapse of the Crater 
Lake outlet sent a formidable lahar down the Whangaehu 
river, washing away the railbridge  .   .   . [The potential] exists 
for further disaster if risks are not managed .150

The iwi perspective is more succinctly worded  :

Mount ruapehu’s Crater Lake and its environs comprise a 
tapu site for tāngata whenua .151

With these perspectives in mind, lahars and other vol-
canic hazards are planned for in three ways  :

 ӹ physical systems which monitor the Crater Lake of Mount 
ruapehu and give warning of lahars and other volcanic 
events  ;

 ӹ information and targeted risk reduction work  ; and
 ӹ warning systems that allow some time for people to be 

evacuated from the mountain and lahar paths .152

Is there adequate provision for access to customary 
materials, and wāhi tapu  ? Gains have been made at the 
level of understanding and general policy but there is lit-
tle in the management plan which provides for secure 
access to the range of cultural materials which are import-
ant for ngā iwi o te kāhui maunga . nor are there provi-
sions in the management plan for the protection of wāhi 
tapu, the sacred places which they wish to protect and, 
for specific cultural purposes . DOC has demonstrated a 
growing understanding of the values and tikanga involved 
with taonga materials and places but has not followed this 
up with specific provisions in the TNPMP . At present, the 
question posed in this paragraph comes back to the provi-
sions in the national Parks Act 1980 .

(c) Protection for the mana and tapu of te kāhui maunga  : 
tongariro, ngāuruhoe, and ruapehu are large mountains 
which cover an extensive area . The claimant iwi and hapū, 
and many members of the public, place a high value on 
the landscape and cultural integrity of these mountains . 
Within the larger area of the park, there is a very specific 
focus on the peaks of ngā maunga tapu and, in particular, 
the area embraced by the 1887 gift (map 12 .2) .

The importance of te kāhui maunga is, as we have 
already noted, strongly affirmed in the opening chapters 
of the management plan . The peaks, sacred to Māori, 
were gifted by horonuku te horonuku so that ‘their tapu 
might be protected for all time’ .153 This protection is made 
explicit in principle 3  : ‘to protect the taonga – the peaks 
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Map 12.2  : High-altitude areas of significance in Tongariro National Park
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of tongariro national Park .’154 treaty principles and the 
active protection of landscape are both there in the gen-
eral objectives and policies .155

Zoning methodologies are used to provide active pro-
tection, and to create a balance between recreational use 
and wilderness preservation . Ski areas, amenity areas, 
and pristine areas are separately identified and managed . 
Specially protected areas are provided for in the legisla-
tion, and wilderness areas and pristine areas are included 
in the plan (map 12 .2) . The priority here is to provide a 
sense of solitude and quietness . over-snow vehicles and 
helicopter landings are not permitted within the pris-
tine zone, or on the mountains above 2,300 metres .156 
recreational infrastructure is either non-existent or at 
the lowest level possible consistent with public safely 
and environmental protection . There are, for example, 
no marked routes or tracks in wilderness areas . The 
tongariro plan gives the public access to wilderness and 
pristine areas, but restricts what can be done there . The 
national Parks Act has provision for the public at large to 
be excluded from some areas, such as scientific reserves or 
wildlife sanctuaries .157 There are, however, no such exclu-
sions in tongariro national Park .

Amenity areas are designated and planned for at 
Iwikau and Whakapapa villages and in the vicinity of 
the Whakapapa, tūroa, and tūkino ski areas . Map 12 .3, 
compiled from maps in the management plan, shows the 
boundaries of the 1887 gift area, the pristine area, and 
the amenity and ski field areas at Whakapapa, tūroa, 
and tūkino . It also maps the ski lifts, huts, and lodges on 
Mount ruapehu .158 roads, transport flows, and parking 
areas are planned and managed in an integrated man-
ner . There are specific policies for landscapes, base area 
facilities, electricity transmission lines, water use, snow-
making, and grooming . There are constraints on off-road 
vehicles, aircraft, and competitive events . The amenity 
areas are designated to absorb the pressures and remove 
the visual effects of development from other areas of the 
park . They are intensely developed and highly modified 
areas used by very large numbers of visitors .

The pressures caused by increases in the number of visi-
tors are recognised and strategies are identified to provide 

alternative experiences outside the park . There are, how-
ever, no specific provisions within this 2006 to 2016 plan 
to control or limit visitor numbers in areas such as the 
tongariro alpine crossing, where the pressures are great-
est in summer, or the ski fields and amenity villages on 
Mount ruapehu, where the winter pressures are greatest .

Does the management plan protect the mana and tapu 
of te kāhui maunga  ? Protection means different things 
according to different world views and in the case of the 
TNPMP it is set alongside visitors’ ‘benefit, use, and enjoy-
ment’ .159 We have seen, in chapter 11 on the period up to 
1987, that access to the peaks has been unrestrained, that 
large numbers of visitors annually tramp the tongariro 
alpine crossing, and structures from the Whakapapa, 
tūkino, and tūroa ski fields have extended up the moun-
tain and, in the case of Whakapapa, well above the gift 
area boundary (see chapter 11, section 11 .5 .4(1)) .160 The 
zoning methodologies which could be used to provide 
active protection and create a balance between the two 
world views are already present in section 4 .2 and map 
9 of the management plan . These methodologies are not, 
however, used to provide absolute protection for the peaks 
of te kāhui maunga

There are a range of components in the management 
plan that indicate that DOC is working hard at the active 
protection of the cultural integrity of the surrounding 
landscape . The best efforts to protect the park landscape 
are hampered, however, as visitor numbers continue to 
increase . There are impacts on particular parts of the park, 
at particular seasons of the year . The conservation strat-
egies are not made operational in a way that protects areas 
such as the tongariro alpine crossing from the impacts of 
the growth of visitor demand .

The management plan contains important protective 
measures . These are not, however, used to full advan-
tage . Wāhi tapu, including the peaks of te kāhui maunga, 
require a higher level of active protection .

There are two components in the current management 
plan which, taken together, cause us concern in terms of 
compliance with treaty of Waitangi obligations . There is 
a statement in the section on club accommodation which 
reads  :

12.5.2(3)(c)
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Map 12.3  : Mount Ruapehu, showing the 1887 gift area, the pristine area, the amenity areas, and the structures on the mountain
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ruapehu mountain clubs have had a strong and influential 
role in recent park history and this is expected to continue . 
This was sanctioned in 1996 by the signing of 60-year licences 
for clubs to occupy sites within the park .161

Lodges are located in a variety of positions, they have 
a range of designs and ecological footprints, and they 
perform unevenly in terms of waste disposal and water 
conservation . There is no evidence in the document as 
to whether planning for Iwikau, tūkino, and Whakapapa 
was completed, and the individual lodges were put under 
scrutiny, before the full set of licences were renewed . 
What concerns us greatly is that licences which were once 
annual and ‘at the pleasure of the Park Board’ in the 1920s 
and 1930s, were converted in 1996 to ‘licences to occupy 
for 60 years’ .

The linked area of concern is contained in the general 
principles which are ‘used for decision-making’ and are 

the ‘benchmarks against which activities and uses will be 
measured’ . Principle 11, written at a time when the Con-
serva tion Act 1987 was firmly in position and treaty prin-
ciples were clearly established, complements and locks in 
the 60-year leases  : existing legal agreements ‘will be hon-
oured’ and these are to include ‘concessions for ski areas, 
club and commercial accommodation’ .162

These two together, the 60-year leases and principle 
11, permit club lodges to remain on the mountain for 
an extended time horizon . They seriously diminish the 
opportunity for iwi to participate in decision-making or 
park administration to address the ecological and land-
scape damage done at Iwikau, Whakapapa, and tūkino 
during the previous decades .163

(d) Recognition of iwi and hapū as partners in management 
and control  : There are two issues involved in the recogni-
tion of iwi and hapū as partners . First, the matter of which 

Skiers and supporting 
facilities at the staircase area 
of Whakapapa, 1970s. Visitor 
numbers have continued to 
climb especially during the 
winter season putting pressure 
on existing amenities.

12.5.2(3)(d)
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iwi and hapū are recognised by DOC in the tongariro 
national Park context . Second, the nature of the partner-
ship envisaged in each management context .

Crown and claimants have noted that there were long 
established relationships with ngāti tūwharetoa and more 
recent relationships with ngāti rangi . Claimants have 
voiced concern that there have been no similar relation-
ships with other Whanganui river iwi who have custom-
ary interests in land now in the national park, or with ngā 
hapū o tūwharetoa, including ngāti Waewae and ngāti 
hikairo . The Crown, in its formal closing, has acknow-
ledged that its failure to consider and provide for the 
interests of Whanganui Māori was a breach of te tiriti o 
Waitangi and its principles (see section 12 .3) .

The TNPMP contains no guidelines about recognition 
and consultation with iwi and hapū . DOC, resourced by 
kaupapa atawhai managers from the 1990s onwards, has 
been building experience in working with tangata whenua 
in the tongariro national Park . This experience has not, 
however, been taken into the management plan . neither 
DOC nor ngā iwi o te kāhui maunga are assisted by TNPMP 
at this point .

We turn now to the nature of the partnerships envis-
aged . Governance is not discussed and there is no sub-
stantial consideration of co-management, and no specific 
provisions which would make partnership, or co-manage-
ment, operational . There are more than 70 references to 
‘consultation’, spread through all sections of the plan .164 
There is specific reference to ‘cooperative conservation 
management’ in relation to cultural materials within 
the park, and the consideration of concessions that may 
impinge on cultural values, but no provisions for decisions 
to be made jointly, or for management to be carried out 
in a cooperative manner . Iwi and hapū are consulted but 
management, as provided for in the plan, is management 
by DOC, not cooperative management .165 We will return to 
this subject in the final sections of this chapter when we 
consider co-management in equivalent situations in new 
Zealand, Australia, and Canada .

(e) Kaitiakitanga and rangatiratanga  : We have searched 
the body of the TNPMP for specific provisions which will 

enable ngā iwi o te kāhui maunga to exercise kaitaikitanga 
and rangatiratanga .

Kaitiakitanga is, as we have noted above, clearly listed 
among the nine treaty principles recognised by the Crown 
and is linked to lands, resources and taonga of signifi-
cance to iwi .166 The opening chapters of the TNPMP spell 
out the importance of te kāhui maunga and, in particular, 
the peaks which were the core concern of horonuku te 
heuheu in 1887 . objective (d) in the section of the man-
agement plan that deals with historic resources is explicit 
about taonga to be recognised when it points to the trad-
itional association of tangata whenua with their wāhi tapu 
and other places of significance .167

tino rangatiratanga is listed among the principles of 
the treaty of Waitangi which are carried forward from the 
TTCMS . It is elaborated on in the two objectives which fol-
low . The first objective is clear  :

to recognise and actively promote the exercise by iwi of 
tino rangatiratanga over their land and resources, and taonga 
of significance to them .168

The second objective has two qualifiers  :

to identify with iwi opportunities for them to exercise 
an effective degree of control over traditional resources and 
taonga that are administered by the department, where this is 
not inconsistent with the legislation . Note  : ‘An effective degree 
of control’ may vary from full authority at one end of the spec-
trum to a right to be consulted at the other end . [emphasis in 
original .]169

Are there provisions for kaitiakitanga and rangatira-
tanga  ? Kaitiakitanga appears in the broad statements of 
intent and is carefully linked to taonga . The remaining 
portions of the management plan, however, are silent 
about the manner in which kaitiakitanga is to be provided 
for and exercised . There is no specific provision for iwi or 
hapū to exercise kaitiakitanga in relation to taonga spe-
cies of plants, or birds, or fish . The crater lake on Mount 
ruapehu is recognised as a volcanic hazard and identified 
as a tapu site for tangata whenua . tangata whenua values 
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are incorporated into hazard management in a sensitive 
and substantial manner, but no kaitiaki role is provided 
for in relation to the lake or the lahar flows .170 Similarly, 
the importance of ngā maunga tapu is recognised by the 
creation of a pristine zone, but the iwi and hapū, who are 
kaitiaki, are given no role in its protection or manage-
ment . There are no specific details about other wāhi tapu, 
and no mechanisms for the identification (or protection 
from identification) of wāhi tapu within the national 
park .171 There is nothing in the detail of the management 
plan which enables iwi and hapū to exercise kaitiakitanga 
over their taonga .

rangatiratanga is clearly recognised as a principle, then 
qualified by the two objectives that follow . each objective 
is carefully phrased, each provides a degree of ambiguity, 
and each can be used to curtail the exercise of rangatira-
tanga . First, it is DOC which decides when and if iwi con-
trol is consistent with the legislation . Secondly, ‘an effect-
ive degree of control’, can be reduced to ‘the right to be 
consulted’ .

In summary, kaitiakitanga and rangatiratanga are both 
recognised in the broad statements in the section entitled 
‘Principles of the treaty of Waitangi and objectives’ . The 
manner in which they are provided for is open to inter-
pretation by DOC managers and can be constrained by the 
‘principles which reflect core values’ . neither kaitiakitanga 
nor rangatiratanga is elaborated on or made specific in the 
body of the TNPMP .

(4) The policy framework since 1987 and Treaty principles
The benchmark for our analysis is the provision in sec-
tion 4 of the Conservation Act 1987 which requires that 
this Act, and the earlier Acts listed in the first schedule, 
be interpreted and administered to give effect to the prin-
ciples of the treaty . We have asked if the policy framework 
since that date has given opportunity for treaty compliant 
outcomes for ngā iwi o te kāhui maunga . to this end we 
have scrutinized the general policy documents for conser-
vation and for national parks, the TTCMS, and the TNPMP .

our first finding directs attention to a clause in the 
Conser va tion General Policy that prioritises the national 
Parks Act 1980 over the treaty clause in the Conservation 

Act 1987  : where there is ‘an inconsistency between the 
provisions of any of these Acts and the principles of the 
treaty’, it reads, ‘the provisions of the relevant Act will 
apply’ . We find that, unless this policy is amended, in the 
Conservation General Policy and in the General Policy for 
National Parks, there will be a continuing breach of the 
principles of the treaty .

Both policy documents, the Conservation General 
Policy and the General Policy for National Parks, refer to 
section 4 of the Conservation Act 1987 and the principles 
of the treaty . We find that the guidelines which refer to 
these principles are incomplete and out of date at the 
point where the documents were signed off . The reference 
to the principle of rangatiratanga is indirect and the word 
‘rangatiratanga’ is not used in either document . neither 
are there references to the principles of active protection, 
mutual benefit, or the right to development, which have 
been elaborated by the courts and the Waitangi tribunal 
from 1989 onwards .

The general policy documents make progress in a num-
ber of specific areas . Some Māori values are recognized 
and presented to good effect, but other Māori values are 
marginalised . Where Māori and conservation values coin-
cide in the minds of DOC policy makers, the documents 
are supportive  ; where Māori values differ from western 
conservation values the documents are largely silent .

The TTCMS contains parallel policy statements  : one 
under the heading ‘key management principles’  ; and the 
other entitled ‘he tirohanga me te whakakitenga a iwi’ . The 
latter sets out ‘he kaupapa rangatira’ and an expanded set 
of ‘principles of the treaty of Waitangi’ . The list is more 
comprehensive than that contained in the general policy 
documents and opens by setting the principle of rangatira-
tanga alongside the principle of kāwanatanga . TTCMS thus 
contains provision for rangatiratanga to be recognised 
and for DOC and iwi to work together in a treaty partner-
ship . The priority given to each of the two documents is 
not, however, made clear . The outcomes of the TTCMS will 
depend on the willingness of DOC policy makers at head 
office, and DOC staff on the ground, to engage with Māori 
world views and work together with iwi in partnership 
and shared decision-making .
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The TNPMP builds on the legislation, the two policy 
documents, and the TTCMS . The manner in which the 
TNPMP was prepared and signed off in 2006 does not 
meet the principle of partnership .

We have scrutinised the TNPMP as a whole with par-
ticular focus on the areas identified by the claimant iwi as 
high priority . We find  :

 ӹ there are no specific provisions in the plan which will 
allow ngā iwi o te kāhui maunga to exercise ranga-
tiratanga over the tongariro national Park  ;

 ӹ there is nothing in the specifics of the management 
plan which will ensure that iwi and hapū are able to 
exercise kaitiakitanga over their taonga in the park  ;

 ӹ the rights of iwi to participate in economic develop-
ment, and share in the returns from development, 
within the park are not provided for  ;172

 ӹ there are no clear and robust guidelines to provide 
iwi with access to customary materials within the 
park  ;

 ӹ the zoning methodologies used in the park do not 
provide adequate protection for the peaks of te 
kāhui maunga, for the slopes of tongariro maunga 
included in the tongariro alpine crossing, or for 
wāhi tapu within the park  ;

 ӹ taken together, the extension of licences for club 
accommodation on ruapehu maunga to 60 years, 
the extension of ski field licences to 30 years, with a 
right of renewal for 30 years, and principle 11 in the 
TNPMP that existing legal arrangements will be hon-
oured represent treaty breaches of active protection, 
good faith, and partnership  ; and

 ӹ there are no specific provisions in the TNPMP to 
make partnership or co-management with tangata 
whenua operative .

In summary, the policy documents have opened a num-
ber of doors which encourage conservancy and park man-
agers to recognise Māori values and protect Māori taonga . 
The manner in which this is done is open to interpret-
ation by DOC staff, whether they be policy makers at head 
office, or managers and staff engaged in day-to-day opera-
tions within the national park . There are very few opera-
tional protections for Māori taonga, treaty breaches have 

occurred, and neither kaitiakitanga not rangatiratanga are 
elaborated on, or made specific, in the policy documents . 
This is the topic we address in our next section .

12.5.3 DOC and iwi relationships on the ground
The focus is on the changes that have taken place in 
the tongariro–taupō conservancy and the tongariro 
national Park under the DOC policy regime between 1987 
and 2007 . The evidence for changes ‘on the ground’ has 
been provided by  : claimant resource managers including 
rākeipoho taiaroa, nyree nikora, Colin richards, Che 
Wilson, and Keith Wood  ; and by Paul Green, the con-
servator for tongariro–taupō for the period from 1987 to 
the present . We look in turn at the following  : consultation 

Paul Green. Starting in 1987, Mr Green was the conservator of the 
Tongariro–Taupō region for many years.
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and resources for consultation  ; sharing in the benefits of 
economic enterprise  ; protection of environmental taonga, 
wāhi tapu  ; exercise of kaitiakitanga over these same 
taonga  ; and the interplay between rangatiratanga and co-
management . We will then turn to the larger question  : 
have DOC–iwi relationships on the ground in tongariro 
national Park been in accordance with treaty principles  ?

(1) Consultation and capacity building
Consultation is a term which needs to be defined with 
care . It was well described by Justice McGechan in a high 
Court judgment in January 1992 .173 Consultation requires 
meaningful exchange between parties that are each 
adequately informed and able to articulate their concerns 
and priorities .174 Good consultation is made possible by a 
mutual relationship of respect and recognition . It requires 
openness and good faith . A party obliged to consult may 
have a working plan in mind but must be ready to change 
that mind or start afresh as a result of new insights gained 
during consultation .175 Consultation is thus more than 
informing in advance about an action already intended . 
It involves a genuine search for consensus, coupled with 
a recognition that a decision may need to be made in the 
absence of consensus . Justice McGechan sums up  :

Consulting involves the statement of a proposal not yet 
finally decided upon, listening to what others have to say, 
considering their responses and then deciding what will be 
done .176

Christine Cheyne, in a 1999 article on public consult-
ation, elaborates  :

It is widely recognised that consultation should occur suffi-
ciently early in the development of a proposal for public input 
to be incorporated, but at a point at which the consulting 
body has something to inform the public about .177

These same insights into the nature of consultation are 
pertinent in the context of consultation between DOC and 
tangata whenua in the tongariro–taupō context .

The first thing we need to note is that changes on the 

ground were not immediate and did not come evenly . Mr 
Green acknowledged that there was limited involvement 
of tangata whenua in park management prior to 1985 .178 
Then, in 1987, DOC worked closely with ngāti tūwharetoa 
and Sir hepi te heuheu to celebrate the centennial of the 
national park . Similarly, in the 1990s, DOC worked with 
Sir hepi and tumu te heuheu to obtain recognition of 
tongariro national Park as a world heritage site with cul-
tural as well as natural values .179 Mr Green described the 
relationships in these words  :

traditionally the Conservancy has consulted with ngāti 
tūwhare toa, through the Paramount Chief and the tuwhare-
toa Māori trust Board, and with ngāti rangi representing 
people of Whanganui within the Conservancy . In the last 15 
years the Conservancy has also had a relationship with ngāti 
hikairo and to a lesser degree ngāti Kurauria and ngāti 
turangitukua .

Mr Green explained the situation with regard to ngāti 
tūwharetoa prior to 1987  :

until this time the message from Kaumatua and iwi was 
to deal with the trust Board rather than the hapu . I acknow-
ledge this has significantly changed .180

The second thing we note is that consultation involves 
time costs and money costs and is not well resourced .

Mr Wood, an experienced resource manager from 
ngāti rangi, elaborates  :

My experience to date, in working with DOC and with 
the section 4 responsibilities under the Conservation Act 
1987, is that we are still only at the ‘glossy words stage’, and 
the real mahi of providing resources and access to real tang-
ata whenua management of the conservation estate is yet to 
be realised . Personally, I find that we as Māori continue to be 
asked to participate at our own cost in many areas of central 
and local government management . All I see is words and no 
action from the Crown .

Mr Wood expressed his discontent  :
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We are bombarded by requests for consultation and inputs 
regarding DOC projects within our rohe (which is great for 
information sharing) but there are very limited resources to 
realistically participate and be involved in DOC management 
at the ground floor . The grass roots DOC staff we work with 
are often embarrassed to see the amount of work that is put 
in by tangata whenua to ensure that our taonga are protected, 
especially when they are being paid and we are not .181

Mr Green and Doris Johnston, DOC’s acting general 
manager (policy), were both questioned about the use of 
Vote Conservation to pay for consultation . Ms Johnston 
replied  :

The Department’s policy for consultation is that we do not 
pay parties’ costs when we consult with them and that’s set 
out in the  .  .  . consultation guidelines .  .  .  . Certainly if parties 
raise issues about the costs of consultation [we] might seek to 

support them to assist them with transport and we certainly 
pay koha if we attend any meetings on marae, but we don’t pay 
people for their time that is involved in consulting with us .182

As its understanding has widened, DOC has endeav-
oured to consult with hapū as well as iwi, but the distinc-
tion is often blurred, the reasons for consultation unclear, 
and the terms of reference ill-defined . A distinction was 
implied, but the nature of this was not made clear when 
Mr Green acknowledged ‘a relationship with ngāti 
hikairo and to a lesser degree ngāti Kurauria and ngāti 
turangi tukua’ and indicated a willingness to engage with 
ngāti tamahaki, ngāti tamakana, ngāti uenuku, and 
‘additional hapu [that] are now advising manawhenua sta-
tus in respect of tongariro national Park’ .183

All the parties involved – DOC, ngāti tūwharetoa, 
ngāti rangi, and each of the other hapū and iwi – have 
been on an important learning curve with regard to the 

Sir Hepi Te Heuheu leading 
Ngāti Tūwharetoa in a haka 

to celebrate the centenary of 
Tongariro National Park, 1987
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recognition of iwi and hapū . rākeipoho taiaroa, the sec-
retary of the tūwharetoa Māori trust Board, provided 
important insights when he told the tribunal, in the pres-
ence of iwi and hapū as well as DOC  :

The trust Board plays an advocacy role on behalf of ngāti 
tūwharetoa with respect to dealing with DOC, although I 
should point out that this is not necessarily a role that the 
trust Board willingly shoulders . to some extent, the trust 
Board gets treated as a ‘one stop shop’ by the Crown and other 
agencies because it is easier from their point of view to deal 
with one agency, but the trust Board has no desire to usurp 
the mana of the hapu and for their part the hapu are very clear 
that they wish to be directly involved on issues that affect 
their mana whenua .184

Mr taiaroa expanded on the practical implications of 
this from a ngāti tūwharetoa vantage point in 2006  :

Accordingly, we ask DOC or any other agency that ap-
proaches us to liaise directly with the hapu with mana whenua 
with respect to any particular issue . By way of  example, 
when DOC approached us regarding the draft national Park 
Manage ment Plan, we advised DOC to liaise directly with 
ngāti hikairo as the hapu that holds ahi kaa in the national 
Park .185

other claimant groups report more fraught relation-
ships with DOC . rangi Bristol, who presented evidence as 
a designated leader of te Iwi o uenuku, complained that, 
despite 22 years of effort on ngāti uenuku’s part, their 
relationship with DOC was virtually non-existent . There 
had been one brief meeting, for half an hour, in their 
solicitor’s office  :

The meeting only occurred after our solicitor lodged an 
official Information Act request with the tongariro Con-
servancy . We were entering into a relationship based upon a 
Memorandum of understanding with the Whanganui Con-
servancy and wanted something similar to happen here .

Paul Green told us that it was impossible . Apparently, 
the political climate was not right . he informed us that no 

Memo randums of understanding were to be entered into . 
This was like a kick in the teeth to us .186

Soon after that meeting, te Iwi o uenuku was contacted 
by the Whanganui conservancy . The memorandum of 
understanding with DOC in Whanganui, previously ‘writ-
ten up and agreed to’, would not be signed .187 Letter after 
letter has been sent to DOC at tūrangi seeking a meeting, 
but no meeting has been held .188

Mr Green, reporting more generally, clarified the pos-
ition with respect to memoranda of understanding . As 
the tongariro–taupō conservator, he does not have the 
authority to enter into one  :

I have on occasion pointed out that we may be able to 
achieve the same results by working together informally at a 
local level without putting a formal MOU in place . That is quite 
different to saying that no more MOUs will be signed  .  .  .189

We were given a number of explanations for these ten-
sions beween DOC and mana whenua . Mr Bristol was the 
most succinct  : ‘I believe that DOC deal with people they 
get on with, or who are easier to deal with’ .190 tyronne 
Smith from ngāti hikairo brings a wider perspective  :

At a local level, there are a lot of dedicated and commit-
ted staff and the relationship between the Department and 
tangata Whenua is quite strong, but due to managers having 
to abide by national policies created by the Crown, that rela-
tionship quite often becomes very stretched and strained . The 
common perception is that the Department’s primary role is 
to visitors into the national Parks, which increases pressures 
upon the environment, rather than the responsibility to pro-
tect native flora and fauna .

DOC has an important resource, available at national 
level, which can be used to enhance partnerships with 
tangata whenua at the tongariro national Park level . te 
Kete taonga Whakakotahi, developed by kaupapa atawhai 
managers in consultation with tangata whenua, is a kit-
set to assist those involved in building partnerships to 
achieve conservation outcomes .191 explaining it to the 
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tribunal, Ms Johnston set out some of the parameters for 
partnerships  :

Partnerships may be site specific, issue specific, statutory 
or non-statutory . The Department and tangata whenua may 
choose to have either a partnership arrangement which is 
recorded in written form, or an unwritten partnership based 
on common understandings . Both types of arrangement are 
based on mutual good faith, co-operation and respect .192

It is evident, in this context, that consultation does not 
equate to joint decision-making or co-management . At 
the end of the consultation process, there is one agency 
responsible for the task of making the decisions . For rec-
ognition to become tangible, and relationships shaped, 
there need to be face-to-face meetings and joint action on 
the ground .

It is in this context that we add our own guidelines  : 
where broader policies or wider management issues are to 
be addressed, DOC should work with iwi  ; where particu-
lar sites, particular taonga species, or particular restora-
tion projects are involved, there is a need for a relationship 
with hapū as well as iwi .

Capacity needs to be built up within DOC and match-
ing capacity is needed within iwi and hapū . There is, at 
present, a massive imbalance in the resources available 
to build relationships in a situation where both parties 
have very limited budgets . DOC allocates resources to 
fund the Crown side of the relationship but, despite the 
treaty requirements of section 4 of the Conservation Act, 
allocates no budget to fund consultation or build up the 
capacity of the treaty partner .193 The Crown, through the 
Local Government Act 2002, requires district and regional 
councils to provide resources to assist iwi and hapū to 
build up the capacity needed to engage with local gov-
ernment .194 The Crown, on its own part, fails to provide 
equivalent support for iwi and hapū in the conservation 
and national park contexts . In the absence of support for 
consultation and joint decision-making, section 4 of the 
Conservation Act is seriously constrained . We are entitled 
to see that as a reflection of the value the Crown places 
upon the relationship .

The toolbox te Kete taonga Whakakotahi is a work 
in progress that has the potential to be an important 
resource enabling DOC staff to build relationships with iwi 
and hapū in the tongariro context . Its value is curtailed by 
the lack of clear policy and operational guidelines about 
whom to consult and to what end, and by the unwilling-
ness of the Crown to address the resource issues that sur-
round capacity building .

The evidence before us in the policy documents, in the 
submissions by Crown and claimant resource managers, 
and in the cross-examination of senior DOC managers 
is that the quality of consultation achieved to date does 
not allow iwi and hapū to provide substantial inputs into 
decision- making, let alone engage in shared decision- 
making . There is a reluctance on the part of DOC to share 
the power to make decisions with iwi and hapū in the 
tongariro national Park context . DOC managers were 
careful to point out that management plans must be con-
sistent with other legal and policy instruments .195 These 
documents make it clear, DOC submitted, that the ultimate 
authority rests with the Minister of Conservation in some 
cases and with the director general of conservation in oth-
ers . TNPMP does not provide for shared decision-making .

(2) The benefits of economic enterprise
The hapū and iwi who live under te kāhui maunga have a 
richness of cultural association with the park lands but a 
lack of land and resources which has resulted in poverty, 
unemployment, and out-migration .196 The iwi o te kāhui 
maunga have been limited in their opportunities to par-
ticipate in pastoral farming, horticulture, and agriculture . 
At the same time, they have strong cultural associations 
with the national park, and an involvement with tourism 
which predates the establishment of the park . We examine 
the extent to which the income generated by the park is 
shared between the Crown on the one hand, and iwi and 
hapū on the other .

ngaiterangi Smallman from Ōtūkou Marae gave evi-
dence on behalf of ngāti hikairo . he told the tribunal 
how his people had exercised rangatiratanga over the 
resources of lake and forest when whanaunga from 
around the whole of ngāti tūwharetoa came to hunt and 

12.5.3(2)

Downloaded from www.waitangitribunal.govt.nz

Downloaded from www.waitangitribunal.govt.nz 



The  Department of  Conservation,  1987–2007

919

fish and to share the local resources .197 Those who came 
enjoyed the bounty and they recognised the mana whenua 
of ngāti hikairo .198 Mr Smallman contrasted that with the 
poverty of ngāti hikairo today  :

The current situation for ngāti hikairo is bleak . Less than 
1% of ngāti hikairo ki tongariro continue to live within their 
rohe with a significantly larger number living in turangi or 
other centres around the country .199

ngāti hikairo has limited land, insufficient to provide a 
livelihood for more than a handful of its people .200 A large 
proportion of their traditional rohe is now national park . 
unemployment, drug use, poor health, and low levels of 
education lead to disillusionment and an erosion of self-
esteem .201 Mr Smallman continued  :

The Department of Conservation is one of the largest 
tourism operators through its management of the tongariro 
national Park . Where tupuna such as Wairehu te huri once 
played host to those visiting the maunga, ngāti hikairo Ki 
tongariro is now being denied the right to develop its own 
property and resources to take advantage of the recreational 
use of its traditional whenua . The concessions process used by 
the Department of Conservation means that ngāti hikairo Ki 
tongariro continues to be excluded .202

This appears to be inconsistent with the designation of the 
park as a world heritage site with cultural and natural val-
ues . Mr Smallman was adamant that the park’s environ-
ment should include the social well-being of the tangata 
whenua with close cultural associations .

other hapū have had parallel experiences . Graeme 
everton, for example, gave evidence from a ngāti Waewae 
vantage point . he noted that ‘because so many of our 
lands in the Park area are lost, many of our people have 
left the region’ .203 he added that DOC was ‘doing little or 
nothing to promote hapū business or commercial activity 
within the park’ .204 This, he said, was

galling when you consider the sheer number and volume of 
concessions that [have] been granted to outsiders who are 

predominantly european and not from our rohe . It seems to 
me that when it comes to obtaining licences and concessions 
DOC sits back and deals with whoever appears before it . This 
tends to mean that they sit and just wait for those individuals 
or companies who might have a particular vision, the capital 
or financial support and business know-how to put together a 
proposal . In contrast I think DOC should be trying to promote 
hapū involvement in business in the park .205

tongaririo national Park is a substantial generator of 
regional income in the central north Island . A number 
of estimates have been made for the economic returns 
from park activities . Ms Johnston, for example, provided 
evidence collected by the new Zealand tourist Industry 
Institute that the ski fields alone provided 2,142 jobs and 
generated a regional output of $19 million and a ski field 
output of $26 .5 million in the 2001 season .206 The park is 
visited by up to a million people a year and generates con-
siderable income for the national and regional economies . 
Whakapapa village for example, located on the slopes of 
Mount ruapehu, is the focal point for a wide range of park 
activity and receives some 300,000 visitors per year .207

We listened carefully to the evidence of Ms Johnston 
and Mr Green to gain a DOC perspective on commercial 
concessions and, in particular, DOC’s experience in work-
ing with iwi and hapū to enable them to participate more 
effectively in commercial operations related to tongariro 
national Park . Ms Johnston, presenting from a head office 
perspective, did not address this . Mr Green’s evidence 
was sparse in terms of information about DOC encour-
agement for iwi and hapū to take up commercial conces-
sions in fields that are culturally significant or in places, 
such as the tongariro alpine crossing, that have high 
cultural and spiritual significance . Mr Green acknow-
ledged iwi discomfort with the present arrangements for 
concession activities, including guiding on the tongariro 
alpine crossing .208 The focus of his evidence was on the 
constraints posed by the legislation, the TTCMS and the 
TNPMP, and the practicalities of consultation with iwi 
and hapū to ensure that no new concessions had adverse 
cultural impacts . nor was attention given to the manner 
in which DOC might encourage iwi to take an active role 
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in recreational guiding and the interpretation of cultural 
world heritage values .209

We have earlier highlighted the situation of ngāti 
hikairo and ngāti Waewae as two examples of hapū who 
have a long association with the national park taonga and 
now live in straitened circumstances . The presence of pov-
erty, unemployment, and outmigration from communities 
where Māori and DOC live and work in close proximity is 
not unique to the tongariro–taupō conservancy . In the 
1980s ngāti Kuri at Kaikoura in the South Island faced a 
similar configuration of problems . Māori had limited land 
resources, local fisheries were in decline, and jobs were 
lost in Kaikoura when the railway was corporatised and 
the public service restructured .210

In 1988 ngāti Kuri, the local ngāi tahu hapū, turned 
to the resource they knew best, the ocean, and piloted 
a whale watching tourist venture . They purchased and 
refurbished the local railway station and began operation 
with four small vessels .211 Business boomed, the enter-
prise expanded, larger boats were purchased and the local 
Kaikoura economy, Māori and Pākehā, became prosper-
ous .212 Importantly, from our perspective, Whale Watch 
Kaikoura and ngāti Kuri, backed by the ngāi tahu Māori 
trust Board, mounted a legal challenge that was to clarify 
the responsibilities of DOC towards iwi and hapū in the 
context of commercial tourism .

Matters came to a head in the early 1990s . DOC, exer-
cising its responsibilities under the Marine Mammals 
Protection Act 1978, had issued 15 permits for the view-
ing of mammals in Kaikoura waters .213 two of these were 
for viewing sperm whales from boats . ngāti Kuri, through 
Whale Watch Kaikoura, owned the first of these and had 
recently purchased Kaikoura nature tours from the other 
licensee .214 Given the success of Whale Watch Kaikoura 
and Kaikoura nature tours, other operators were eager 
to obtain licences . DOC, keen to be fair and even handed, 
advertised for further applications .215 ngāi tahu appealed 
against this move to the high Court in 1993 and the Court 
of Appeal in 1995 .216

The specifics of the case are unique to ngāti Kuri, 
Kaikoura, and whale-watching, and the Court of Appeal 
was at pains to point out that its judgment did not create 

a wider precedent . That said, the judgment teases out 
important issues . Four aspects of the finding are of special 
interest in the tongariro national Park context  :

 ӹ The director-general of conservation’s claim that 
his obligations under section 4 of the Conservation 
Act 1987 had been met by consultation was rejected . 
Active protection of Māori interests requires more 
than this .

 ӹ Māori have had a long history of interest in tourism  : 
guiding visitors to see the natural resources of the 
country has been a natural role for Māori .

 ӹ In the context of modern tourism, ngāi tahu had a 
right to participate in development . Such right, how-
ever, is not necessarily exclusive of other interests .

 ӹ Any preference given to Māori was essentially com-
munal  : the whale watching activities were essentially 
tribal, rather than those of individual Māori .217

The Court of Appeal found neither for ngāi tahu, nor 
for the director general of Conservation . rather, the court 
provided guidelines for the manner in which the director 
general should approach such decisions, and referred the 
decision back to him  :

In the light of the positive duty there recognised, and of 
the statutory incorporation of the principles of the treaty in 
the conservation legislation, it is plain that on the particular 
facts of this case a reasonable treaty partner would not restrict 
consideration of ngai tahu interests to mere matters of pro-
cedure . The iwi are in a different position in substance and on 
the merits from other possible applicants for permits . Subject 
to the overriding conservation considerations that we have 
mentioned and to the quality of service offered, ngai tahu are 
entitled to a reasonable degree of preference .218

Iwi and hapū, in the Kaikoura Whale Watch context, 
were entitled to, and eventually received, a reasonable 
degree of preference .

We have found very little evidence, in the policy docu-
ments or in the DOC evidence, that a reasonable degree 
of preference has been contemplated in the tongariro–
taupō context . The associations with conservation lands 
and resources of tongariro national Park are substantial, 
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the involvement of Māori with tourism is longstanding, 
and the needs for enterprise opportunity and employ-
ment are great . Despite the promotion and recognition 
of tongariro national Park as a world heritage site with 
cultural as well as natural importance, the Crown has not 
ensured that ngā iwi o te kāhui maunga are able to share 
and benefit from economic enterprises which operate 
within the park .

We have, in our analysis of TNPMP, noted that there 
are some essential services which may, in future, be 
contracted out .219 examples of services which may be of 
interest to iwi range from snow clearing, to the eruption 
Detection System designed for the protection of the pub-
lic .220 opportunities for tangata whenua to work on the 
mountains, maintaining and monitoring the natural 
environment, or ensuring the safety and well being of 
those who visit, would go some way to restoring custom-
ary relationships and, at the same time, provide them with 
income and sustenance from the national park .

We have also noted in TNPMP, a number of concessions, 
including domiciled guiding services and transport on 
the Bruce road, which are contemplated as sole operator 
concessions . Some or all of these have the potential to be 
provided by iwi and hapū . Greater involvement of iwi in 
park services will have important benefits from a range of 
perspectives  : it will enable tangata whenua to provide for 
and protect visitors (manaakitanga)  ; it will give tangata 
whenua a greater role in the management and protection 
of their environment (rangatiratanga and kaitaikitanga)  ; 
it will enable iwi and hapū to provide employment and 
economic opportunity for their own people (economic 
development) .

We will return to this topic when we report on parallel 
experience in Canada and the allocation of concessions in 
Gwaii haanas national Park .

(3) Protecting ngā taonga o te kāhui maunga
The failures of the Crown to protect ngā taonga o te kāhui 
maunga in the century between 1887 and 1987 have been 
traversed in chapter 11 and are set out in greater detail 
in the commissioned evidence of Dr Brad Coombes .221 
The Crown established the national park and delegated 

management to the park board without any requirement 
that Māori values would be taken into account and Māori 
taonga protected . Alongside that, the Crown failed to 
provide the board with an adequate budget between 1922 
and 1952 . In this situation, the efforts of successive boards 
to fund their work by leasing lands and offering permits 
for the construction of huts and lodges on the mountains 
have left a detrimental and lasting legacy .

Seeds of this legacy were laid in the 1920s when the 
Crown restructured the park board and opened the way 
to private interests willing to invest time and money in 
the park (see chapter 11, section 11 .5 .4(1)(ii)) . Park land 
was leased to individuals and companies willing to build 
substantial accommodation for tourists at the base of the 
mountains, and permits were granted for sports clubs to 
erect huts high on the mountains .222 The balance of rec-
reational interest shifted from summer sports to winter 
sports when interest in skiing expanded in the 1920s and 
1930s and the first ski tow was erected in 1938 .

These structures, and the people they housed and 
provided recreational opportunity for, had environmen-
tal impacts . The magnitude of these impacts increased 
sharply in the decades after the Second World War 
and was not diminished by the passing of the national 
Parks Act 1952 and the reconfiguration of the tongariro 
national Park Board (see chapter 11, section 11 .5 .4(1)(iii)) . 
There was minimal planning, minimal consultation with 
iwi, and minimal consideration of environmental impacts, 
as more ski tows were built from 1946 onwards, and more 
and more ski club huts were authorised .223 The num-
bers of visitors escalated, the number of beds and toilets 
expanded, and the environmental impacts of more visi-
tors, poorly planned development, and primitive rubbish 
and sewerage systems became fully apparent by the end of 
the 1950s, and intensified in the 1960s, 1970s, and 1980s .

DOC, with primary responsibility for governance and 
management from 1987 onwards, was faced with major 
challenges . There was overdevelopment on the mountains, 
especially at Whakapapa, Iwikau, and tūkino . And there 
was minimal protection for the tapu areas in the national 
park . We propose to consider these under three headings  : 
the peaks of te kāhui maunga  ; te Waiamoe, the crater 
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lake on ruapehu  ; and the problems of rubbish and sew-
age . In each case we ask if the failures that were evident in 
1987 have been remedied with the implementation of the 
Conservation Act .

(a) The peaks of te kāhui maunga  : The mountains as a whole 
have a high level of importance for ngā iwi o te kāhui 
maunga .224 This tapu, this level of spiritual importance, is 
most intense for the peaks of tongariro, ngāuruhoe, and 

ruapehu . Iwi have resisted developments which encroach 
into this tapu area .

We have compared the evidence brought to the tribunal 
by Mr Green from DOC, and by the claimants from the 
various iwi and hapū . There is general agreement that the 
peaks should be protected but important variations about 
the nature and extent of this protection .

Mr Green acknowledges that the mountain peaks are 
‘of great significance to iwi’ and points to the two pristine 

Ski huts at Iwikau village. A number of huts are tucked into the mountainside above the road leading to the village.
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areas identified in the TNPMP (see map 12 .2) . he notes that 
the pristine areas hold a variety of values  : they include the 
‘gift’ areas which constitute the beginning of the park  ; they 
have unique scientific and landscape values  ; and there is 
a pervading sense of solitude and quietness .225 Mr Green 
told the tribunal that Māori and non-Māori values are 
complementary in terms of respect for the mountains .226 
he then continued  :

The desecration feared by many could occur through over-
use, overt commercial exploitation, and ignorance of the val-
ues of these areas, represented through inappropriate infra-
structure development or waste left on the mountains .227

There are three issues that remain to be addressed . 
First, the pristine areas, identified in the management 
plan and shown in map 12 .2 do not coincide with the ‘gift’ 
area of 1887 which constituted the beginning of the park  ; 
nor the 2,300-metre contour which has been used by DOC 
as a surrogate for the high alpine areas to be protected . 
Secondly, there are a number of structures at Whakapapa 
and tūroa, authorised by the park board prior to 1987 and 
by DOC since 1987, which intrude into the ‘gift’ area (map 
12 .3) . Thirdly, there are problems of noise, disruption, and 
pollution which result from the increasing numbers of 
trampers, in particular those making the tongariro alpine 
crossing .

rākeipoho taiaroa, secretary of the tūwharetoa Māori 
trust Board, carefully set out the ngāti tūwharetoa pos-
ition with respect to ngā maunga tapu  :

ngāti tūwharetoa continue to treasure and respect our 
taonga . our role as kaitiaki has not changed since 1887, and 
nor has our commitment to ensuring that the mana and 
mauri of our taonga is protected .228

Mr taiaroa was able to prioritise with respect to these 
ngāti tūwharetoa values  :

It is ngāti tūwharetoa’s understanding that at the very least 
– the absolute bare minimum – protecting the mana and tapu 
of the ‘peaks’ (defined in terms of the ‘Gift’ boundaries) would 

require that the peaks be totally excluded from development . 
In fact, logically to respect the tapu you would have to exclude 
people from going to this area altogether .229

he goes on to note that DOC has defined the peaks, or 
exclusion zone, as the area above the 2,300-metre contour 
and comments on DOC’s current view that development 
should not take place above this contour  :

The peaks are not free from development, however, as the 
Crown allowed the skifield lifts on Whakapapa to extend 
above the ‘exclusion zone .’ The draft Management Plan 
records that through the 1980s and 1990s ruapehu Alpine 
Lifts Limited made periodic requests to expand the upper 
limit of the ski area, with lifts to be installed as far as 2365 
metres  .   .   . ngāti tūwharetoa was not approached regard-
ing these requests, and certainly would not have approved 
them .230

Mr taiaroa attached a map, similar to map 12 .3, that 
shows three of the Whakapapa ski lifts extending inside 
the ‘gift’ boundaries as far as the 2,300-metre contour .231

ngāti tūwharetoa are firm but not inflexible in their 
positioning . Mr taiaroa identifies areas where they are 
in agreement with DOC, and areas where they are not in 
agreement . We summarise  :

 ӹ Both are in agreement that concession applica-
tions involving infrastructure developments within 
the pristine areas or above 2,300 metres should be 
declined .232

 ӹ Both are in agreement that the ski areas should not 
be expanded further .233

 ӹ ngāti tūwharetoa and DOC are not, however, in 
agreement about the presence of club houses on the 
mountains .

Mr taiaroa explained  :

The trust Board position is that there should be no further 
development on the mountains full stop . Much of the devel-
opment that has taken place has taken place in an era before 
there was an active relationship between ngāti tūwharetoa 
and the Crown . For the last 30 years or more the trust Board 
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has opposed the clubhouses being present on the mountains, 
not only because tuwharetoa did not authorise the struc-
tures being built up there, but also because the establishment 
of permanent infrastructure on the maunga does not treat 
them with the respect that was envisaged in 1887 . The clubs 
on the maunga do not cater for everyone, they are exclusive 
clubs . There are enough facilities outside the national Park 
that can accommodate for these sort of facilities . People can 

go to turangi or national Park or ohākune or elsewhere . 
tūwharetoa would like to see the clubhouses removed .234

other iwi and hapū have parallel concerns . Mr Smith 
from ngāti hikairo, for example, was very specific .235 he 
was concerned that the accommodation concessions for 
59 ski lodges on ruapehu had been granted until 2053 
and that many of these lodges had been enlarged or made 

The Tūroa ski-field in operation. Tūroa was built in the 1970s to relieve some of the pressure on the Whakapapa ski-field.
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more substantial . he was also concerned, like Mr taiaroa, 
that skiing infrastructure in the form of tows and lifts 
had been erected within the ‘exclusion zone’ . Mr Smith 
summed up the current situation from a ngāti hikairo 
perspective  :

We are now in the unenvious position of, do we continue 
to accept what has been done over the past fifty years disre-
gard our values and just try to form a relationship with the 
operators of the ski-field . even in recent times, regardless of 
today’s thinking there are a lot more people now realising the 
intent of keeping the ‘exclusion zone’ free from development, 
the exclusion zone has all of a sudden become the 2300 metre 
above sea level contour . The intent of the exclusion zones was 
to protect the mauri of the mountains, exclude infrastructure 
and to uphold the mana of the people . That in effect, has now 
halved the original area that was set aside to be protected .236

nyree nikora, from ngāti hāua, was briefer but equally 
firm about the presence of structures on Mount ruapehu  :

The development of infrastructure and visitor facilities has 
had no regard to the protection of the mana and mauri of the 
maunga or the cultural and environmental concerns of the 
ngāti haua tribe . Permanent structures have been erected 
on Mount ruapehu . In fact, the commercial operations on 
Mount ruapehu today pose the greatest threat to our tino 
rangatiratanga .237

Mr taiaroa, Mr Smith, and Che Wilson each addressed 
the existing challenges . Mount ruapehu has intense spir-
itual importance for ngāti rangi  : it has its own mana and 
it contains the burial place of their people at te Waiamoe  ; 
it is a place of prayer and a source of life for ngāti rangi 
and their Whanganui awa whanaunga .238 Mr Wilson told 
the tribunal  :

today, we continue to go up to the maunga for karakia 
and to seek guidance from the kaitiaki on and around the 
maunga . nowadays, I will also take my nieces and neph-
ews to certain parts of the maunga to trample their whenua, 
and so they know their maunga . It is important that our feet 

have a relationship with our maunga and not just our hearts . 
We need to walk the land otherwise how else can it be a 
tūrangawaewae .239

The tūroa ski field, built on the slopes of ruapehu in 
the 1970s, posed spiritual challenges and opportunities to 
relate to the maunga in new ways . ngāti rangi is work-
ing through the pressures that these create . Mr Wilson 
explained  :

There are a number of ngāti rangi that have not been 
up the mountain because it is too tapu for them . For some, 
the only time people go up there is for karakia . For oth-
ers, they will enjoy what ruapehu has to offer and also take 
into account certain ceremonies to protect themselves and 
acknowledge the mana and tapu of ruapehu .240

new relationships are being worked out between ngāti 
rangi and ruapehu Alpine Lifts (RAL), and between ngāti 
rangi and the maunga . Members of ngāti rangi are now 
being employed by RAL and their kaumātua have an active 
role in spiritual protection for the mountain and for those 
who work on or visit the mountain . Mr Wilson shared an 
example  :

There was a new chairlift (high Flier Chair) opened to the 
east of the Giant . We went up there for a blessing and that is 
when uncle Matt told me pointing up to the Mangaehuehu 
Glacier that he wāhi tapu tēnā and I now know why . It was a 
place that our old people used to go to, it is part of ‘te Ara ki 
Paretetaitonga’ .241

rangihopuata rapana from te Iwi o uenuku shared 
the same dilemma at a very personal level  : would he work 
on the mountain or stay away from the mountain  ? Mr 
rapana described it in these words  :

I was taught that our tūpuna maunga is tapu tapu, and we 
should not go up there . I have always believed that . And it is 
because of this that my tūpuna maunga lives within me .

But I have also found that I am always looked after when 
I have gone up there to work . It is as if I am being called up 
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there by my tūpuna to keep an eye on what is happening up 
there . We are also here as caretakers of our maunga .242

Mr rapana began work on the ski field in 1998 and 
has continued since  : ‘my tūpuna keep calling me back up 
there’ he says . There is rubbish on the mountain which 
needs to be monitored and dealt with . uenuku and its 
mokopuna are caretakers of their tūpuna maunga .243

nicholas Bayley and Mark Derby, who were commis-
sioned by the Wai tangi tribunal, presented evidence dur-
ing the second week of hearings (13 to 17 March 2006), 
which suggested that there was now a close consultative 
relationship between DOC, RAL, and iwi .244 The authors 

were very explicit about the upper limit of the ski field, 
noting that  :

requests by ruapehu Alpine Lifts Ltd to expand the upper 
limit of the ski field have been rejected by DOC, which has 
kept the limit below 2300 metres . not to do so would ‘result 
in a significant alteration of the natural character of the land-
scape, will degrade the cultural values for which this site is 
managed and will have significant adverse effect on mountain 
users’ .245

In his evidence, Mr taiaroa pointed to the good work-
ing relationships between ngāti tūwharetoa and RAL and 

Chronology of the Ruapehu Ski field Licences

1954 to 1977  : Licences to operate the Whakapapa ski field 
on Ruapehu are issued to various entites, including happy 
Ski Valley Limited and Stars Corporation. By 1989, these 
are held by RAL.

27 March 1987 to 10 October 1988  : initial claims relating to 
the tongariro national Park are lodged with the Waitangi 
tribunal (Wai 37, Wai 48, Wa i61, Wai 73, Wai 81, and Wai 
221).

1989  : RAL proposes further development of the Whakapapa 
skifield and applies for a licence which would give a 
longer tenure than previously authorised. at that time, 
section 14 of the Conservation act 1987 made provision 
for 30 years.

30 December 1989  : The regional conservator wrote a ‘letter 
of understanding’ to RAL confirming that ‘the Licensor is 
prepared to amend the Licence by increasing the term of 
the Licence to the maximum allowed under any review 
of the Conservation act 1987 that might be approved by 
31 December 1990’.

1 January 1990  : a deed of licence is signed, replacing exist-
ing licences and granting RAL a new licence for 15 years 
(to 31 December 2004), with the option of one right of 
renewal for a further 15 years.

10 April 1990  : The Conservation Law Reform act 1990 is 
passed. Section 8(1) amends section 14(1)(b) of the Con-
servation act 1987 to allow leases and licences to be 
issued for a period not exceeding 60 years.

1 December 1990  : a deed amending licence is signed which 
extends the ski field licence for RAL for 30 years with one 
right of renewal (extended to 31 December 2019, with a 
right of renewal to 31 December 2049), in the face of 
at least six claims already lodged by ngā iwi o te kāhui 
maunga with the Waitangi tribunal.

13 March 1996  : The previous provisions for leases and 
licences are expanded by the Conservation amendment 
act 1996. Concessions can be granted for 30 years or, 
where there are exceptional circumstances, for a term not 
exceeding 60 years.

12.5.3(3)(a)

Downloaded from www.waitangitribunal.govt.nz

Downloaded from www.waitangitribunal.govt.nz 



The  Department of  Conservation,  1987–2007

927

gave examples of positive consultation outcomes .246 he 
did, however, add a caution  : ‘We have a good relationship 
with them . having said that, we have not had any input 
into the RAL concessions at all (this is a DOC issue) .’247

on 10 March 2006 (just prior to the second week 
of hearings), the Dominion Post published an article 
on plans, about to be implemented, to create new and 
larger ski lifts at tūroa and Whakapapa . t-bars would be 
replaced at tūroa by a 1 .4 kilometre six-seater chairlift and 
two smaller chairlifts at Whakapapa would be replaced by 
a new Valley express ski lift . The item was very specific  :

The 1 .05 kilometre Valley express lift will also carry 3200 
skiers an hour from near the Knoll ridge Cafe to a height of 
2300 metres . It will be operating in 2008 .

The 900-metre tennants express near the customer ser-
vices building will carry 2800 skiers to the right of the 
Waterfall ski area . It will be operating next year .248

The developments publicised by RAL were to cost $30 
million and would be funded, in part, by the sale of life 
passes for the ski field facilities  : life passes were to go on 
sale on 13 March and would cost either $3,875 or $4,995 
each .249

Mr Bailey, one of the joint authors of the scoping 
report, was questioned in some detail during week two 
and the Crown subsequently made available the contrac-
tual arrangements between DOC and RAL .250

We have scrutinised the park management plan, the 
contractual arrangements between DOC and RAL, and 
the $30 million development proposals described in the 
Dominion Post article of March 2006 . We reach a num-
ber of conclusions about the nature and scale of skifield 
operations .

First, DOC has, in the period between 1987 and 2007, 
progressively increased the security of tenure for the 
Whakapapa ski field licences . The licence with RAL in 

‘Ski-field Project to Boost 
Ruapehu.’ On 10 March 2006, 
the Dominion Post announced 
that there was to be an upgrade 
of ski lifts on Ruapehu’s 
Whakapapa and Turoa skifields, 
to be partly funded by the 
buying of lifetime ski passes.
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Map 12.4  : Map of Whakapapa ski field attached to the ski field licence, 1 January 1990
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January 1990 was for 15 years with the right of renewal for 
a further 15 years .251 This was expanded to 30 years with 
one right of renewal for 30 years in December 1990 .252 This 
takes it through to 2049 . DOC gave RAL the security of 
tenure it sought but this action removed the specifics of 
ski field development from DOC management control .

Second, the ski fields make important contributions to 
Crown revenue . The licence fees for the ski fields have two 
components and are reviewed every three years . In 1994, 
for example, the park received a minimum winter fee of 
$150,000 for the Whakapapa ski field and additional fees, 
based on gross revenue, of 2 .5 per cent up to $9,500, 5 per 
cent from $9,500 to $11,800, and 7 .5 per cent over $11,800 . 
The summer fee was 2 .5 per cent of gross summer reve-
nue .253 Third, the contractual arrangements between DOC 
and RAL permit ski field infrastructure to intrude into the 
‘gift area’ . Map 12 .4 shows the extent of the ski field licence 
as attached to schedule B of the licence for Whakapapa ski 
field dated 1 January 1990 .254 The ski field is bounded, on 
its upper margin, not by the ‘Gift Area Boundary’ but by 
the 2,300-metre contour . Four ski lifts extended into the 
‘Gift’ area in January 1990 when the map was prepared 
and the contract signed .

The proposed expansions to ski field capacity, described 
in the Dominion Post article, are within the ski field 
licence as described in the park management plan and the 
contracts between DOC and RAL . none of the new chair 
lifts would extend above the 2,300-metre contour . We do 
not have details of the nature or the scale of the infra-
structure development which will be located at the 2,300-
metre terminus of the Valley express high speed chairlift . 
however, all of this implies new structures, some of which 
will intrude into the gift area . The claimants are unable to 
resist or negotiate developments which intrude into the 
enclave between the gift area and the 2,300-metre contour . 
on the evidence before us, DOC through its strategy docu-
ments, its management plans, and its contractual arrange-
ments with RAL, has excluded the claimant iwi from par-
ticipation in decision-making .

We have seen no evidence that DOC consulted iwi 
before it granted the ski field concessions and licences to 
RAL . Given that six treaty claims had been filed in the 

two years before RAL proposed further development and 
longer tenure, failure in consult in such an environment 
was especially prejudicial to ngā iwi o te kāhui maunga .

Therefore, with the granting of the 30 year contract in 
January 1990 and the 60 year contract in December 1990 
with RAL, DOC has not only closed the door to meaning-
ful consultation, it has also prevented involvement of ngā 
iwi o te kāhui maunga in the major commercial activity 
on ruapehu before 2049 .

(b) Te Waiamoe, the Ruapehu crater lake  : ruapehu is an ac-
tive volcano and te Waiamoe, the crater lake, is reshaped 
each time there is an eruption . It is a place of great spirit-
ual importance for the kaitiaki iwi and hapū, in particular 
ngāti rangi . te Waiamoe, the sleeping water, is the phys-
ical and spiritual resting place for ngāti rangi tūpuna .255

Paul Green, a DOC conservator, set the context when he 
pointed to an important round of consultation, research, 
and decision-making which took place in the late 1990s 
and early 2000s  :

Following the 1995 eruptions of Mt ruapehu scientists 
identified a build up of a tephra barrier at the outlet of the 
Crater Lake and a potentially large lahar that could cause 
damage to infrastructure such as the Main trunk railway line 
and the State highway bridge at tangiwai .256

The 1995 eruptions left a wall of ash deposits (the 
tephra barrier), and the crater lake began to fill slowly in 
the years following . There was potential for major loss of 
life and damage to property if the lake was filled, the rim 
breached, and a lahar similar to the tangiwai event in 1953 
happened at some time between 2000 and 2006 .257 There 
was considerable public interest and anxiety, and a wide 
range of responses were suggested ranging from early 
warning systems to high impact interventions by bulldoz-
ers, excavators, sluices or explosives .

DOC, as the government agency with primary responsi-
bility for managing the crater lake, convened a multi-party 
working group which included iwi membership along-
side government and local government membership . The 
agencies with most at stake provided funding for DOC to 
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prepare a comprehensive report which included an assess-
ment of environmental effects and set out the risks and 
the likely environmental impacts of a range of strategies . 
Preparation of the report included extensive consultation 
with iwi including hui-a-iwi, meetings with ngāti rangi 
and tūwharetoa Māori trust Boards, and site visits with 
kaumātua .258 The options weighed up included option 1, 
which was to allow the lahar to happen naturally, with 
early warning and contingency plans in place . options 4 
and 5 were to excavate a trench and drain the crater lake  : 
there were light and heavy bulldozer options, excavator 
options, aerial delivery of high explosives, sluicing, or 100 
people digging by hand and working 60 hour weeks .259

The environmental effects assessment document, which 

was prepared in DOC’s tūrangi office under the leadership 
of Mr Green, is a carefully prepared and well-balanced 
resource . It provides the context of the task  ; it sets out nat-
ural, scientific, landscape, and cultural values  ; it describes 
the lahar hazard and identifies collapse scenarios  ; and it 
assesses the risks and impacts of a probable lahar, all in 
preparation for an assessment of six options . The options 
are then carefully evaluated . A number of agencies which 
participated in the working group, transit new Zealand 
and the ruapehu District Council among them, favoured 
high-impact engineering interventions . At this point in 
the document, DOC introduced its statutory conservation 
mandate and gave priority to the options that would not 
involve engineering interventions at the crater .

Te Waiamoe, the crater lake on Mt Ruapehu. The lake is of particular significance to Ngāti Rangi because it is a physical and spiritual resting place 
for their tūpuna.
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The environmental effects assessment and DOC’s rec-
ommendations were controversial and strongly chal-
lenged by individuals and agencies that favoured direct 
intervention . Public submissions were invited, received, 
and placed in front of the Minister of Conservation . Dr 
Bayley and Mr Derby recorded the outcome  :

The Minister of Conservation decided finally not to inter-
vene at the crater lake, instead opting for the construction 
of an early warning system and an embankment near the 
park boundary to prevent a lahar spilling over onto State 
highway one and the Waikato catchment . Both these steps 
have been implemented and in April 2002 the Bureau of the 
World heritage Committee ‘welcomed decisions made by the 
Minister and hoped that all parties would accept them’ .260

There are no explicit treaty of Waitangi considerations 
in the public documentation that prefaced the decision 
or in the recommendation which DOC brought to the 
Minister of Conservation .261 Mr Green told the tribunal 
that iwi views, and the special relationship between tang-
ata whenua and the peaks of ruapehu, were an important 
part of DOC’s decision-making .262

Iwi were not completely unanimous about the preferred 
options . Dr Bayley and Mr Derby interviewed ngāti 
tama kana who had travelled to Wellington in support of 
the ruapehu District Council proposal to drain the water 
out of the crater lake . Counsel for tamakana added  : ‘we 
were the only iwi group that took this position’ .263

There were, however, substantial affirmations for the 
DOC processes by ngāti rangi, ngāti hikairo, and ngāti 
tūwharetoa .

Keith Wood, a founding member of the ngāti rangi 
trust, was directly involved  :

As a trustee I worked as part of a Department of 
Conservation multi-disciplinary team that explored and 
developed options for mitigating [ruapehu] Crater Lake 
lahar-risk . our team developed non-interventionist alter-
natives to the earlier proposed engineering solutions at the 
Crater Lake . These alternative mitigation measures were 
developed to accommodate both tāngata whenua values (to 

recognise and provide for ruapehu, as tūpuna maunga of 
ngāti rangi) and conservation values .264

Mr Smith, the secretary of the ngāti hikairo ki 
tongariro trust, also affirmed the way in which DOC went 
about this task  :

It was great that a mutual outcome was found between 
ngāti hikairo and the Department of Conservation with 
regard to the forthcoming ruapehu Crater lake lahar . I believe 
that the non-intervention of the natural process of the lahar 
was not solely because of the values of tangata Whenua but 
because any remedial works would have been a short term 
measure, concern for the safety of any workers that may have 
worked at the Crater rim, and because of the Dual status of 
the tongariro national Park that was granted by the World 
heritage Committee .265

Mr Smith summed up  :

The decision not to intervene at the Crater rim and to 
construct the early Warning System and the resolution to 
strengthen the infrastructure at the foot of ruapehu is but 
one example where most parties involved were able to reach 
a mutual decision . For tūwharetoa, the name te Wai a Moe 
(ruapehu Crater Lake) is in reference to the lake sleeping, but 
knowing that it will awaken .266

napa Ōtimi, for the tūwharetoa Māori trust Board, 
made a parallel affirmation in an interview reported by Dr 
Bayley and Mr Derby  :

The lahar issue has gone well . ngāti rangi and tūwharetoa 
said the crater lake should not be touched . We regard it as 
a traditional burial ground . nature should be left to take 
its course . DOC supported us and have maintained that 
position .267

DOC, with the full support of the Minister of 
Conservation, has weathered the storm of public contro-
versy and played a sustained, informed, and substantial 
role in the active protection of te Waiamoe . And the larger 
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 l Whangaehu warning bells. 
The bells are part of an early-
warning system in the event 
of a lahar occurring on Mount 
Ruapehu.

 d Lahar path in the Tūkino area 
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public has not been disadvantaged  : the anticipated lahar 
event took place on 18 March 2007, the early warning sys-
tem worked as planned, the bund diverted the water and 
mud away from the tongariro catchment, the lahar flowed 
safely down the Whangaehu valley and underneath the 
redesigned tangiwai bridge .268

The protection of te Waiamoe is an example of joint 
endeavour, involving careful consultation and a mutual 
encounter between different world views, at its best . 
We note that the task was specific and bounded, tang-
ata whenua interests were clearly identified, ngāti rangi 
expertise was recognised and funded, and there was a 
convergence between conservation values and kaitiaki 
responsibilities . There was active protection .

But was there co-management  ? We have reflected care-
fully on the dynamic of decisionmaking . At the end of 
the process, it was the DOC officials who weighed up the 
evidence, and prepared the advice for for the Minister of 
Conservation to make the decision . Iwi were consulted, 
iwi perspectives were taken into account, and the deci-
sion made was a positive one from the perspective of 
iwi . But it was not a joint recommendation and not joint 
management .

(c) Rubbish and sewage – protecting ngā maunga from pol-
lution  : Problems of pollution have caused a high level 
of offence to the claimant iwi  ; in particular, the rubbish 
and erosion caused by excessive numbers of trampers on 
the tongariro alpine crossing  ; the physical impacts and 
the pollution caused by ski field facilities at Whakapapa, 
tūkino, and tūroa  ; and the numbers of people in over-
night accommodation at Iwikau .

Since 1987, DOC has expended considerable time and 
resources in addressing these problems . Mr Green, the 
current conservator, has been employed by the tongariro 
national Park and by DOC since 1974 and has wide inter-
national experience .269 he responded to questioning by 
making some international comparisons  : ‘I know of no 
protected area in the world that has the quality of meth-
ods of dealing with sewage as what exists in tongariro .’270 
he went on to explain that the standards put in place by 
DOC at tongariro national Park are considerably higher 
that those required under the RMA resource consent pro-
cess . Aspects of Mr Green’s evidence about pollution and 
the efforts of DOC to protect the mountain environment 
were strongly challenged by claimants .

The greatest concentration of ski field infrastructure, 

Lahar warning tower on the Whangaehu River, seen with the river at normal levels (left) and during a flood (right). The system was erected 
following the 1953 Tangiwai railway disaster and was designed to gauge the flow depth of water and send a warning 15 minutes before a lahar 
reached the railway bridge 11 kilometres down river.
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commercial and administrative buildings, and club lodges 
are that associated with the Whakapapa ski field and 
located within Iwikau Village (map 12 .5) . DOC, following 
the lead of the tongariro national Park Board, opted not 
to remove ski and tramping lodges from the mountain . 
Instead, it addressed the pollution created by pit toilets 
and septic tanks by organising a comprehensive sewerage 
and collection system .

Mr Green summarised a large amount of sustained 
effort at Iwikau in one succinct paragraph  :

For many years iwi and others expressed concern at the 
impacts of septic tank soakage on the Whakapapa ski field 
together with the direct discharge of treatment waste into the 
Waipuna Stream at Whakapapa Village . After a great deal of 
technical debate and cost, a proposal was agreed to pipe all 
effluent from the Whakapapa Ski Field to Whakapapa Village 
and to upgrade the treatment plant at that site and to then 
discharge treated effluent to ground soakage .271

Mr Green continued  :
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Map 12.5  : Iwikau Village 
and Whakapapa ski field
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This scheme was completed in 2004 at a cost in excess 
of $4m – a considerable sum for a small community . There 
was extensive consultation with iwi and although the pro-
ject received no clear endorsement from tangata whenua, 
neither am I aware of any opposition to it . recognition of 
World heritage values, and iwi cultural concerns in particu-
lar, played a major part in this decision .272

The negotiations for the Whakapapa and Iwikau scheme 
were complex, involving iwi, RAL, the ruapehu Mountain 
Clubs Association, the Manawatu–Wanganui regional 
Council (horizons), and the ruapehu District Council .273 
DOC convened an inter-agency working group  ; organised 
research  ; consulted with iwi  ; consulted with other parties  ; 
received and evaluated public submissions . Broad support 
was provided by iwi in 1995 to proceed with a comprehen-
sive scheme to collect sewage from the ski field and the 
mountain village and pipe it to a land-based disposal sys-
tem outside the park .274 DOC costed this proposal in 1998, 
but the figure of $5 .75 million was more than the major 
parties were willing to pay . The ‘out-of-park’ scheme went 
into abeyance .275

nevertheless, the problem was urgent, so DOC then 
developed an ‘in-park’ scheme involving land disposal of 
the effluent at Iwikau .276 It included extensive waste con-
veyance pipelines, a treatment site located in the Whaka-
papa amenity area, a sludge plant, ultraviolet treatment of 
effluent, and disposal of residual liquid to a soakage area 
located on the site of a former airstrip .277 Planning was 
completed, financial arrangements were brokered, and 
resource consent applications were made to horizons . 
Public hearings were held and discharge consents were 
granted in September 2002 . With planning and design 
already complete, work proceeded rapidly and the scheme 
was completed in 2004 .278

Iwi and hapū support which had been gained for the 
‘out-of-park’ proposal was muted and uneven when it 
became an ‘in-park’ proposal . ngāti rangi pointed to 
problems at tūroa but were silent about Iwikau . ngāti 
tūwhare toa gave priority to the removal of lodges from 
the mountain . nyree nikora expressed the disquiet of 
ngāti hāua  :

Permanent structures have been erected on Mount rua-
pehu . In fact, the commercial operations on ruapehu today 
pose the greatest threat to our tino rangatiratanga . Pollution 
including the inappropriate and inadequate disposal of sew-
erage and wastewater remain culturally insensitive to ngāti 
haua tribes . especially the construction of the Iwikau Sewer-
age treatment Plant .279

The sewage system at Whakapapa and Iwikau appeared 
to be adequate at the time of our hearings . The system at 
tūroa is smaller and more rudimentary  : toilet waste from 
the tūroa ski field is transported to a storage facility, held 
for a time, then taken by truck to the Ōhakune township 
plant for treatment .280 Claimants have expressed concerns 
about the nature of the system and the breakdowns which 
occur .

Che Wilson and rangihopuata rapana, both from 
ngāti rangi, have seen the problems at first hand . Both 
described them to the tribunal . Mr Wilson was more 
measured  :

The issue of sewage treatment at tūroa Ski Fields is a con-
cern . It seems from the ohākune Sewage resource Consent 
hearings in March 2005, which I participated in, that the 
tūroa effluent that is brought down from the maunga has not 
been properly monitored in the past and therefore, excess vol-
umes than that are permitted in the consent could possibly be 
dumped into the ohākune Sewage Pond and therefore into 
the Mangawhero river .281

Mr Wilson is critical that there has been a lack of 
adequate monitoring by the regional and district councils  :

The sewage trucks just drop it off wherever and when-
ever and I still don’t understand why between DOC, RDC, 
horizons, turoa and us, we can’t find a system that is better 
than the one we’ve got . The only real excuse offered has been 
the lack of money .282

Mr Wilson has highlighted the problems at the foot of 
the mountain . Mr rapana’s evidence suggests that all is 
not well at tūroa on the mountain  :
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It wasn’t until about 2001/2002 when the pipes were made 
to pipe the tūtae down into a shed .

So it is now trucked out off the maunga . But I have seen 
where the pipes leak and where the trucks leak on the way 
down too . The disgusting behaviour just continues . The shed 
just hides the mess .283

Mr Green acknowledges that there have been problems 
with the tūroa system .284

DOC clearly understands the offense caused by human 
waste and has taken steps to remedy the problems caused 
by pit toilets and septic tanks in other areas of the park . 
Mr Green told the tribunal that DOC has worked towards 
ensuring that all toilets within the park are closed vault 
and that waste is regularly removed by helicopter .285

We turn now to the pressure of numbers of trampers 
and tourists crossing the slopes of Mount tongariro . Mr 
Smith set the context  :

The ever increasing number of people tramping the tonga-
riro Crossing is acknowledged by researchers as well as the 
Department of Conservation . They also appear to acknow-
ledge that they are having a huge impact on the environment, 
yet the Department continually grants transport concessions 
to more and more operators which increases the pressures 
upon the Park and it cannot cope .286

Shelley Christensen, who has had extensive experience 
of working with and observing trampers on the mountain, 
is very explicit about the environmental problems on the 
tongariro alpine crossing  :

They have 2000 people a day in the middle of summer, and 
up there it can be a mess . There is one set of toilets every six 
hours, so you know what is happening in between them . We 
have been up to Ketetahi and pulled out bags full of rubbish 
and beer bottles .287

Trampers on the Tongariro 
alpine crossing. The large 

numbers of people who walk 
the crossing each year and leave 
their rubbish and waste behind 
are having a detrimental effect 

on the alpine environment.
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DOC has noted the pressures on the alpine crossing, but 
we received no evidence of adequate measures to address 
the problem . Mr Smith explained  :

The Department has approved new ‘guiding’ applications 
on tongariro by omitting the ‘tongariro Crossing’ name 
and then using the ‘northern Circuit’ and the ‘round the 
Mountain’ track names on the new concessions as a means of 
by-passing the ‘tongariro Crossing’ name .288

Dr Brad Coombes, in his evidence to the tribunal, 
commented upon the manner in which the park man-
agement plan addresses the very specific problems of the 
tongariro alpine crossing .289 he stated, ‘DOC only offers 
the old prescription of monitoring with as yet undisclosed 
approaches to volume management to be imposed later’ .290 
According to the policies in the TNPMP on managing visi-
tor numbers on the crossing  :

1 .  The department will monitor visitor numbers and the 
social, cultural, and environmental impacts of those visi-
tors on the tongariro Crossing .

2 .  The department will identify the carrying capacity of the 
tongariro Crossing  .  .  .

3 .  If limits on visitor numbers become necessary to achieve 
the objectives identified above, the department will 
impose controls to manage visitor flows, visitor impacts, 
and/or visitor numbers .291

The management plan for 2006 to 2016 does not call for 
immediate or decisive action to control visitor impacts .292

It clearly follows that these are ongoing issues to be 
resolved . to delay or to not address these issues would not 
only cause health and safety issues for the visiting public 
but also jeopardise the sacredness of the mountains, and 
thereby breach the principle of active protection for ngā 
iwi o te kāhui maunga .

(d) Exercising kaitiakitanga within the park – environmental 
taonga  : We have previously explored access to environ-
mental taonga . The focus now is on the exercise of kai-
tiakitanga over the environmental taonga, the wāhi tapu, 

and the cultural properties within the tongariro–taupō 
conservancy and the tongariro national Park .

Mr Green described current DOC practice with regards 
to plants and plant materials, including tōtara wood  :

The Conservancy has had a positive relationship with 
iwi in respect to the use of cultural materials – in particular 
tōtara, flax, kiwi feathers and medicinal plants . I know of no 
requests for medicinal plants that have been declined and the 
Department has taken every opportunity to provide totara 
that has become available as the result of windfalls close to 
road ends or the Main trunk railway line . The Department 
has in the past consulted with the tuwharetoa Maori trust 
Board or ngāti rangi who make the decisions as to the appro-
priateness of specific requests .293

DOC’s practice was similar for wildlife . ‘Where staff in 
the field come across dead birds, or hunters bring birds 
into the Department’, explained Mr Green, ‘feathers are 
made available to kaumātua’ .294

The relationships between DOC and iwi have been more 
creative in areas of the tongariro–taupō conservancy out-
side of the tongariro national Park . Keith Wood, Colin 
richards, and Paul Green gave matching evidence about 
the Karioi rāhui ecological restoration project .

Keith Wood from ngāti rangi is a tribal resource man-
ager who works closely with regional and district coun-
cils, with resource consent applicants, and with DOC, to 
explain and assert ngāti rangi values and management 
priorities . he described the dynamic of kaitiakitanga from 
a ngāti rangi vantage point  :

our values emphasise the interconnectedness of the natu-
ral world and people . Any adverse effects to the natural world 
will affect all our mokopuna . We are seeking to extend the 
environmental values base on which sustainable ‘use’ deci-
sions are made . This is for the benefit of all our mokopuna, of 
ngati rangi and our wider community .295

one of the concerns of ngāti rangi has been to protect 
and restore indigenous flora and fauna in the face of dep-
redation by possums and stoats . The late Colin richards, 
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in evidence prepared for the tribunal, described how the 
relationship with DOC came about . ngāti rangi, con-
cerned about the desecration of the rotokura lakes on the 
southern slopes of ruapehu, approached DOC . There was 
‘korero about a kawanata agreement between the iwi and 
DOC’ in 1995 and 1996, and new development when one 
of the workers found a dead bat . This turned out to be a 
very rare short tailed bat and it opened up questions about 
other species in the Karioi and rangataua area .296

A tribal hui-a-tau agreed to create a kawanata, in the 
form of the Karioi rāhui, to protect the spiritual and cul-
tural values of the taonga . Keith Wood described the sup-
port given by DOC to advance this initiative  :

I also worked as part of a Department of Conservation 
multi-disciplinary team that developed a series of pest 

management regimes and ecological recovery programmes 
for a ngāti rangi-Department of Conservation joint manage-
ment ecological restoration project . This project is known as 
the Karioi rāhui ecological restoration Project . It was devel-
oped to specifically recognise and provide for our wāhi tapu 
and taonga in part of the rangataua Forest .297

Mr Green described the same experience of working 
jointly  :

A management agreement with ngāti rangi has been 
developed for the Karioi rahui – adjacent to tongariro 
national Park at rangataua .  .   .   . The agreement came about 
following concern at the Department’s use of 1080 to con-
trol possums in the Karioi rahui . Following this concern a 
great deal of consultation occurred including field trips and 

A possum. Much of the devastation to flora and fauna in the park is 
carried out by possums.

Possum damage to a tree in Tongariro National Park
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inspections  .   .   . Agreement was reached with ngāti rangi to 
restore both ‘biodiversity’ and ‘mauri’ in the forest .298

Mr Green explained further that DOC provided re-
sources for pest management, and shared decision- 
making with iwi under the Karioi rāhui . tangata whenua 
were employed and education materials, including a 
‘hands on conservation’ project at ruapehu College, were 
developed in partnership .

There was wide support for the project but both Mr 
Green and Mr richards expressed caution . Mr Green saw 
the lack of capacity of ngāti rangi as a constraint while 
Mr richards pointed to constant changes in the guidelines 

and attributed these to misunderstandings about tikanga 
and lack of funding .

From Mr richards’ evidence it seems that DOC staff 
and iwi members working together on the ground often 
reached agreement, only to find that support was lacking 
at the senior management and government level  :

The government were using it as a key model at the 
Kawanata level and still do today as a primary example of 
cooperative management . however, we have always refuted 
this as ngāti rangi at a governance level, because we weren’t 
able to fully participate as we were not fully resourced to do 
that .299

A metal band on a tree in the vicinity of the Rotokura lakes to protect the tree from possum damage
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ll A sign for the Whakapapa 
community trapping project. 
This venture between local 
schools, accommodation 
management, and the 
Department of Conservation is 
helping to protect kiwi and blue 
duck in the Tongariro National 
Park. it hopes to foster a 
greater interest in conservation 
among children and the local 
community.

 l A trap box for rats and stoats 
on a Whakapapa walking track

 d A North Island brown kiwi 
being released into Tongariro 
Forest, 1999. The survival of 
brown kiwi has increased 
since ‘Operation Nest Egg’, a 
programme to collect and hatch 
kiwi eggs.
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Mr Green also reported on a kiwi restoration project at 
tongariro Forest, adjacent to the national park . Mr Green 
made two brief comments  : firstly, that DOC made every 
effort to involve ngāti hikairo and ngāti tūwharetoa 
kaumātua in the project  ; and, secondly, that juvenile kiwi 
have been removed to Maungatautari with the support 
and endorsement of both iwi .300

Mr Smith was much more expansive from a ngāti 
hikairo perspective . he described in detail the traditional 
uses of birds, the decline of bird numbers in the face of 
predators and habitat loss, and the extinguishment of cus-
tomary rights .301 Mr Smith then told the tribunal about 
progress towards a partnership relationship with DOC, 
to be supported by a memorandum of understanding .302 
The draft memorandum of understanding recognised the 
responsibilities of each party  : DOC has a statutory role 
in relation to protected species and ngāti hikairo has a 
role and responsibilities as kaitiaki  ; that the two parties 
would have equal status in decision-making and would 
cooperate in the implementation of the memorandum of 
understanding . It addresses such things as mechanisms 
for cooperation, the review of the agreement, consult-
ation, and dispute resolution . The two parties would have 
worked jointly on the next management plan for Kiwi in 
tongariro Forest (2005 to 2010) .303

But this was not to be . Mr Smith continues  :

After the first draft was put together, ngāti hikairo were 
then advised that no formal agreements would be commit-
ted to unless they were checked off by the Department of 
Conservation’s legal team and that it would probably not 
progress until after the Waitangi tribunal hearings had 
completed .304

The tongariro Forest Kiwi Protection Project has con-
tinued . ngāti hikairo are involved, but not as joint deci-
sion makers .305 Kaumātua are called on to bless the kiwi 
breeding stock at the point where they are removed or 
returned to tongariro Forest but DOC are firmly in con-
trol . The current dynamic of the project is described on 
the DOC website as teamwork between Massey university, 
the national Kiwi recovery trust, Warrenheip, ngāti 

hikairo, the Bank of new Zealand Kiwi Save the Kiwi 
trust, the tongariro natural history Society, and DOC . 
DOC stresses that all of the groups concerned are working 
together cooperatively .306

The draft memorandum of understanding between 
DOC and ngāti hikairo offered the opportunity for pro-
gress at the conservancy level . The nature of the partner-
ship relationship is clearly spelt out . We reflect on what 
followed . We have no problem with the referral of the draft 
to head office and the DOC legal advisers  : all parties stand 
to benefit from such scrutiny . What follows, however, 
does no credit to DOC . If there was a partnership relation-
ship, and the legal team disagreed with the specifics of the 
memorandum of understanding, the onus was on DOC to 
come back to ngāti hikairo and ngāti tūwharetoa to con-
tinue the dialogue . This was not done and DOC has pro-
ceeded with the project as if it was a DOC project carried 
out with the cooperation of multiple partners . This shows 
a failure to recognise the mana of its ngāti hikairo part-
ner and a reluctance to continue the hard work of building 
a partnership relationship .

We turn now to wāhi tapu .

(e) Exercising kaitiakitanga within the park – wāhi tapu  : 
Some wāhi tapu are highly visible, others are out of the 
limelight and the public gaze . We begin with te Waiamoe, 
the crater lake close to the summit of ruapehu . The peaks 
ruapehu, Murimotu, and Paretetaitonga and the crater 
lake, te Waiamoe, stand in close spiritual relationship . 
te Waiamoe is a special part of this configuration . Che 
Wilson explains  :

ruapehu is and always has been the focal point of ngāti 
rangi and it is of immense spiritual significance to our peo-
ple . This is due to its own mana and our people’s connection 
to it through  : it being the burial place of our people at te Wai-
ā-Moe  ; a place of prayer (tuahu)  ; and a source of life for us 
as ngāti rangi and the greater Whanganui confederation .307

Keith Wood and Mr Wilson each expand on the 
importance of te Waiamoe . Mr Wood links it to an even 
larger spiritual configuration when he explains that the 
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mountain peaks, ‘te rerenga Wairua’, are the spiritual 
stepping stones for their departed spirits on the journey 
back to hawaiiki .308 Mr Wilson links it to more worldly 
uses, downslope, when he explains how the acidic waters 
(wai tōtā) are the sweat gland of ruapehu, made evident 
in the Whangaehu river . These waters have a special role 
for cleansing and healing .309 Mr Wood, in later evidence, 
expressed a sense of belonging to these ancestral waters 
and the manner in which this belonging interfaced with 
kaitiakitanga  :

We consider ourselves to be an integral part of the envir-
onment as whanaunga (relations) . This connection is also the 
basis of our relationship of kaitiakitanga . It is from this rela-
tionship that our role as kaitiaki, as guardians and caregivers 
of our awa, comes from .310

There are other wāhi tapu, apart from the peaks and 
te Waiamoe, which are of special importance for iwi . 
The most detailed and explicit evidence was that given 
by ngāti rangi in relation to tribal areas down-river from 
te Waiamoe, the sacred staging point for kōiwi tūpuna .311 
Paul Green was explicit in his evidence on the pristine 
areas and the crater lake, and respectfully silent about 
wāhi tapu .

The decisions made by ngāti rangi to provide more 
specific evidence were not made lightly . Mr Wood 
explained that to visit these places ‘is the most signifi-
cant form of customary use’ .312 he told the tribunal that 
the things relayed to them, ‘in the language of our tupuna’, 
were tapu and sacred  :

[We] are all now responsible for honouring that kōrero and 
protecting it for the spirit of our mountains, lands and water-
ways . You now share in our responsibility .313

The links to these places are physical, spiritual, and cul-
tural, and are part of the essence of iwi, hapū, and whānau 
identity . Mr Wood expands  :

The ancient karakia, whakapapa connections and kōrero 
of our tūpuna have been shared with the tribunal at 

raketapaumu and form the foundations of our existence as 
ngāti rangi and our relationships with our mountains, land 
and rivers . We are part of them, they are part of us . This con-
nection can never be broken and must be maintained for the 
sustainability of our environment .314

Mr Wilson describes the importance of te Ara ki 
Paretetaitonga  :

te-Wai-ā-Moe is a resting place for the people of ngāti 
rangi . our river relations also had a special place down river . 
te Ara ki Paretetaitonga is the path our old people took to 
te-Wai-ā-Moe . This followed the Whangaehu and then 
crossed over to the round bush . From the round bush they 
went up the Maungaehuehu glacier to te-Wai-ā-Moe  .  .  . This 
journey would take two days .315

These are places which are also visited today for karakia, 
and for guidance from the spiritual kaitiaki .316 The rela-
tionships are kept alive and passed on . We have already 
noted, for example, that Mr Wilson takes his nieces and 
nephews to spiritual places important for ngāti rangi .317

Mr Wood gave evidence about a further set of wāhi 
tapu, beside and close to the Whangaehu river . These are 
the sacred waters where his people have practiced their 
rituals .318 The waters are used for healing and restoration, 
and the areas around the rivers are still used ‘to bury the 
pito and whenua of our people’ .319

There were some places, more obvious and vis-
ible, which were named in the evidence as wāhi tapu  : 
Paretetaitonga  ; Murimotu  ; the Maungaehuehu Glacier  ; 
ngarima tamaka or ‘round Bush’, the camp site which 
was an important staging point  ; te onetapu, the desert .320 
There are more places which have not been named or 
identified . All are part of the journey up, the spiritual 
preparation, the rest and the nourishment, the places for 
sharing specific spiritual knowledge .321

Are ngā iwi o te kāhui maunga able to exercise kai-
tiakitanga over their taonga  ? DOC is clearly aware of the 
value which Māori place on indigenous flora and fauna . It 
works to protect these taonga for Māori and make cultural 
materials available for customary purposes . DOC allows 
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kaumātua to exercise kaitiakitanga in the allocation of 
these materials .

The kaitiaki relationships with wāhi tapu have been 
continued by iwi, hapū and whānau in the decades since 
1987, largely outside of the DOC purview . The evidence 
presented to the tribunal has brought these relation-
ships into a more public arena . The nature of wāhi tapu 
and their role in the wider set of relationships has been 
made explicit to the point where wāhi tapu, as a generic 
set, need to be recognised and provided for in plans and 
policy documents . The way in which this is done and the 
manner in which the location and the knowledge about 
individual sites is protected will require careful and sensi-
tive cooperation between DOC and iwi .

We comment, in this context, on the customary evi-
dence provided to the tribunal by ngāti rangi . This is 
knowledge which they hold, for themselves and for their 
downriver whanaunga who make the same physical and 
spiritual journeys to te Waiamoe . The tribunal acknowl-
edges the role which their evidence plays in the larger 
scheme of these hearings  : ngāti rangi, by sharing things 
about their own wāhi tapu in more detail, have taken the 
pressure off other iwi to share information about their 
wāhi tapu in comparable detail .

We have examined the manner in which DOC has 
responded to the challenge posed by lahar outflows from 
te Waiamoe . Park users, downriver communities, and 
transport infrastructure are protected . DOC and their iwi 
partners are to be commended for the outcome in terms 
of active protection . The management strategy is clearly 
set out and has been tested out by the response to a recent 
lahar outflow . Important working experience has been 
gained, and the opportunity exists for a greater level of 
co-management where the values, skills and knowledge 
of both parties are used in a mutually supportive manner .

DOC has widened the concept of partnership to 
embrace community and commercial organisations . The 
tongariro Kiwi Sanctuary, discussed above, is one such 
example . There is no evidence on the DOC website item 
for this project that ngāti hikairo have a kaitiakitanga role 
in the management of kiwi in tongariro, or that DOC and 
ngāti hikairo work jointly to co-convene the other parties 

in the venture . The draft memorandum of understanding 
has not been progressed and the partnership with ngāti 
hikairo is not in position .

DOC has acknowledged kaitiakitanga in its documenta-
tion . In some instances, such as the Karioi rāhui ecologi-
cal restoration project and the management of the lahar 
hazard at ruapehu, DOC has worked with iwi in a mutu-
ally beneficial manner . Progress has been made, up to a 
point, but there are few instances over the 20-year period 
where DOC has made substantial provision for iwi and 
hapū to exercise kaitiakitanga . We reflect on a spectrum 
of four situations brought to us in the evidence discussed 
above  :

 ӹ DOC has recognised the importance of cultural 
materials such as kiwi feathers, rongoā resources, 
and tōtara logs, and has given kaumātua substantial 
responsibility for the allocation of these materials . 
More work may be needed to secure and formalise 
these arrangements but kaitiakitanga is clearly recog-
nised and effectively exercised .

 ӹ DOC and ngāti rangi have worked together to estab-
lish the Karioi rāhui ecological restoration project . 
Both parties brought knowledge and resources to the 
task and DOC provided funding to increase the cap-
acity of ngāti rangi to be fully involved . DOC points 
to this as an example of cooperative management . 
ngāti rangi does not accept that it provides oppor-
tunity for co-governance . Kaitiakitanga is exercised 
but the exercise of kaitiakitanga is constrained by the 
lack of a formal agreement .

 ӹ The relationship between DOC and ngāti rangi 
within the larger configuration of the lahar work-
ing group was a very positive one . ngāti rangi was 
able to make significant inputs into the common 
task and was resourced to do this . ngāti rangi val-
ues were fully taken into account in the final deci-
sion, made by the Minister of Conservation . But was 
ngāti rangi kaitiakitanga recognised and provided 
for  ? DOC, aware that the decision would be unpopu-
lar decided to shield Māori from an adverse public 
reaction . What could have been a joint recommenda-
tion to the Minister was not a joint recommendation . 

12.5.3(3)(e)

Downloaded from www.waitangitribunal.govt.nz 

Downloaded from www.waitangitribunal.govt.nz 



Te  Kāhui  Maunga :  The  National  Park Distr ic t  Inquiry  Report

944

Kaitikaitanga was recognised but was not exercised 
at the point where the crucial advice was given and 
the decision was made .

 ӹ The tongariro Forest kiwi protection project, simi-
larly, began with DOC recognising the kaitiaki role of 
ngāti hikairo . The possibility was for DOC and ngāti 
hikairo to enter into a memorandum of understand-
ing . But this was not to be . no memorandum has 
been signed and the DOC website presents the kiwi 
restoration project as an initiative of DOC supported 
by multiple partners, including ngāto hikairo .322 
There is limited recognition of kaitiakitanga when 
kaumātua are called on to bless kiwi being moved 
from site to site, but there is no provision for the 
exercise of kaitiakitanga at the management and gov-
ernance levels .

experience to date in relation to kaitiakitanga has been 
variable . DOC staff have developed a greater awareness of 
Māori values and aspirations but are prevented by legis-
lation from allowing Māori to make decisions within the 
conservation estate . Moreover, the Crown’s policies of 
not providing funds for consultation or capacity building 
mean that iwi and DOC are unable to participate on equal 
terms, and gain the full benefits of a mutual relationship . 
Current policies and management practice allow limited 
opportunities for ngā iwi o te kāhui maunga to exercise 
kaitiakitanga over their environmental taonga and their 
wāhi tapu within the tongariro national Park . We will 
return to this topic when we consider rangatiratanga .

(f) Protecting lands and waterways  : ngāti hikairo have 
been concerned about the negative effects of 1080 
(sodium fluoroacetate) use, the inaccuracy of aerial 
drops, the impacts of 1080 leachate into the ground on 
which rongoa grows, and the lack of consultation about 
where and when aerial drops will take place .323 Shelley 
Christensen recounted incidents where 1080 pellets were 
dropped around ngāti hikairo homes, paths, waterways, 
and urupa .324 Mr Smith recognised the need to protect 
biodiversity but expressed misgivings about the applica-
tions and urged a much more co-ordinated inter-agency 
approach to the task .325

Paul Green, giving evidence for DOC, said that little of 
the 1080 work within the tongariro national Park was 
funded by DOC and added that DOC has targeted aerial 
1080 operations to protect the tongariro Kiwi Sanctuary 
at the Karioi rāhui and the Ketetahi tōtara forests .326 he 
added that most 1080 programmes are part of Animal 
health Board initiatives to eliminate tuberculosis from 
dairy herds .327 Mr Green referred to evidence that 1080 
aerial operations, across the country, have produced good 
conservation benefits . Without aerial application, he sug-
gested, less conservation land would be preserved from 
pests .328 Alternative methods, such as bait stations, would 
be less effective .329

We are aware that levels of understanding and methods 
of application of 1080 have, in the past, been found want-
ing . The problem, as we see it, is not just in past practices 
but in the failure of DOC and other agencies to engage 
with iwi and hapū such as ngāti hikairo at the point 
where 1080 use is contemplated and planned . The situ-
ation, as described by claimants and Crown in 2007 was 
less than satisfactory .

Since our hearings in 2007, important moves have 
been made by Crown agencies . The environmental risk 
Management Authority (ERMA) has completed a substan-
tial reassessment of 1080 use for pest control and provided 
detailed guidelines for DOC, regional councils, and the 
Animal health Board .330 All persons exercising powers 
under the hazardous Substances and new organisms Act 
1996 are required to take into account the principles of the 
treaty . The ERMA decision underlined the importance of 
the principle of partnership and agreed with iwi and Māori 
submissions that iwi be involved early on in the decision-
making process .331 Central and local government agencies 
have been asked to review their policies and provisions 
with regard to 1080 use to ensure that there is engagement 
with iwi at a strategic decision-making level .332 ERMA has 
followed these recommendations with Communications 
Guideline for Aerial 1080 Operations .333 These guidelines 
have a strong treaty foundation, recognise the ‘significant 
and unique relationship between iwi/Maori and publi-
cally administered lands’, and emphasise the importance 
of early engagement and good consultation with Māori .334
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(4) DOC–iwi relationships and Treaty principles
Consultation has been used by DOC as a substitute for 
shared decision-making but the processes of consultation 
between 1987 and 2007 have been uneven, partial, and 
incomplete . The manner in which DOC has consulted has 
fallen short of the principle of partnership . The root cause 
of the problem lies at the policy level  : current policies do 
not make provision for partnerships in management and 
governance, and the resources needed for iwi and hapū to 
participate on an equitable basis are not provided by the 
Crown .

ngā iwi o te kāhui maunga have not been given a share 
in the revenue from leases, licences, and concessions in 
tongariro national Park . nor have they been given a rea-
sonable degree of preference in the tendering process for 
these commercial enterprises . The Crown has not recog-
nised the principle of mutual benefit . national park iwi 
have been marginalised from past economic opportun-
ities and are not provided for in present policies but must 
not be marginalised from future opportunities . There are 
some circumstances where they could operate conces-
sions and provide services alongside other entrepreneurs . 
There are other circumstances where they are uniquely 
positioned to provide sole operator services . It is entirely 
reasonable for ngā iwi o te kāhui maunga to expect to gain 
livelihoods and operate commercial ventures that serve 
the needs of those who use and enjoy the park .

The level of active protection provided for the peaks 
of te kāhui maunga is, at this point, uneven . The park's 
management plans make provision for pristine zones 
but do not control or preclude public access to the peaks . 
DOC has made its own assessment of what, on balance, is 
appropriate and the decisions have not been made in a 
partnership manner . Māori spiritual and cultural values, 
and public recreational values are given unequal weight, 
and it is Māori who are disadvantaged . There is an art-
icle 2 breach and an article 3 breach  : Māori taonga are not 
protected and Māori world views are not given the same 
respect as the world views of other citizens .335

The slopes of tongariro maunga, traversed by the 
tongariro alpine crossing, have not been adequately pro-
tected . The environmental problems caused by excessive 

use have been evident for at least three decades, and can-
not be addressed by monitoring alone . The Crown’s failure 
to control summer visitor numbers on the alpine crossing 
continues to be a breach of active protection . Active pro-
tection of the park landscape, traversed by the crossing, is 
not being achieved by the provisions of TNPMP and the 
current DOC administration .

The presence of recreational lodges on ruapehu 
maunga, and the increased security of tenure given by the 
Crown since 1996, have triggered three treaty breaches  :

1 . national policies designed to remove non-essen-
tial accommodation from national parks, and 
tongariro–taupō conservancy policies to encour-
age the provision of visitor facilities and accom-
modation in the towns adjacent to the park have 
been overridden . TNPMP contains clear policies 
to minimise buildings within the amenities zones 
and to encourage their location outside the park . 
But these policies are constrained by the 60 year 
leases . The extension of the leases and the failure 
to remove sources of pollution are clear breaches 
of the Crown’s duty of active protection of Māori 
taonga .

2 . Most importantly, these were intentional moves, 
made after the Conservation Act 1987 took effect, 
to provide greater security of tenure for club 
lodges .336 The breach of active protection is thus 
compounded by a breach of good faith .

3 . These actions have pre-empted the opportunities 
for ngā iwi o te kāhui maunga to participate with 
DOC in decision-making about the future of club 
lodges, and thus exercise kaitiakitanga over their 
landscape and their environmental taonga . There 
are thus breaches of partnership .

The intrusion of ski field infrastructure, including ski 
tows, into the ‘Gift’ Area, and the exclusion of iwi from 
decision-making processes about ski field licences, are 
treaty breaches . Iwi have not been involved in decisions, 
and the Crown has failed to actively protect ngā maunga 
tapu . These breaches compound the treaty breaches 
established in the chapters on the ‘gift’, and on the national 
park to 1987 .
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DOC, in its day-to-day operations, has provided oppor-
tunities for iwi and hapū to exercise kaitiakitanga over 
customary materials but no opportunities for the exercise 
of kaitiakitanga over wāhi tapu on conservation lands in 
the national park . DOC has gained insights into kaitiaki-
tanga but has, in many instances, endeavoured to take that 
role itself . There are important instances of knowledge 
sharing and joint endeavour, but limited opportunities for 
iwi and hapū to exercise kaitiakitanga over their taonga .

(a) Exercising rangatiratanga  ?  : We move towards an answer 
to the larger question  : has the Crown now provided 
opportunity for ngā iwi o te kāhui maunga to exercise 
rangatiratanga over their taonga  ? In particular, does DOC 
now recognise the rangatiratanga of ngā iwi o te kāhui 
maunga  ? We preface this discussion with a link to the 
treaty principles set out in chapter 1 and a consideration 
of the treaty responsibilities of DOC .

DOC, as the government agency with responsibility 
for tongariro national Park, has twofold responsibilities . 
It has kāwanatanga responsibilities which embrace the 
population at large, and it has more specific responsibil-
ities to its treaty partner, in this context ngā iwi o te kāhui 
maunga, to recognise their rangatiratanga over their pos-
sessions and their taonga . recognition of rangatiratanga 
includes provision for iwi and hapū to exercise authority, 
kaitiakitanga and manaakitanga within the bounds of the 
national park .

Following the treaty jurisprudence summarised briefly 
in chapter 1, we recognise that neither kāwanatanga nor 
ranga tiratanga is absolute and unqualified . The genius of 
the treaty is that each is in relationship with the other  : 
there are balances to be struck and priorities to be acknow-
ledged . each situation to be addressed is different, and the 
circumstances of time and place should determine the 
weighting to be given to rangatiratanga and kāwanatanga .

We find it helpful to consider the range of situations 
which apply in the tongariro national Park context and 
suggest the priorities that may be applicable in each case . 
In table 19 we identify some situations where the responsi-
bility of DOC to exercise kāwanatanga outweighs any pref-
erences of iwi, some situations where the rangatiratanga 

responsibilities of iwi and hapū should have priority, and a 
larger spectrum of situations where some form of partner-
ship relationship is appropriate . In general terms, in a true 
treaty partnership, we would expect rangatiratanga and 
kāwanatanga to coexist and work together .

With these things in mind we draw together our con-
clusions relating to rangatiratanga by building on the 
material in each of the preceding sections .

In terms of consultation with iwi and hapū, DOC has 
not demonstrated a sufficient awareness of the require-
ments of good consultation in the national park context . It 
has shown a willingness to consult where operational pri-
orities and world views converge but a reluctance to con-
tinue in conversation when views diverge . neither DOC 
nor any other Crown agency has provided the financial 
resources and information needed to enable ngā iwi o te 
kāhui maunga to engage with their treaty partner on an 
even basis . Consultation is not well resourced, and con-
sultation on its own is not a sufficient way to recognise 
rangatiratanga .

The tongariro Forest kiwi protection project provides 
an example of project where rangatiratanga and kaitiaki-
tanga can both be provided for . Kiwi protection is high 
priotity for tangata whenua and for the nation, and cur-
rently receives support from a number of agencies . A part-
nership arrangement, with governance and management 
shared between the Crown and ngāti hikairo, would meet 
the needs of both . DOC and iwi could work together to 
chair the meetings of the various partners and to present 
a project of national importance to the nation and to the 
international community .

ngā iwi o te kāhui maunga have not been able to exer-
cise their rangatiratanga by participating in economic 
activities based on the national park . Despite their close 
attachment to these mountains, their knowledge of these 
special places, their tradition of manaakitanga, and their 
long history of playing host to those who visit, ngā iwi o 
te kāhui maunga are marginal players in a tourist indus-
try which brings substantial benefits to the regional 
and national economy . We have found little evidence 
that the claimant iwi are able to exercise their rangatira-
tanga within this important and dynamic component of 
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the national park economy . We will return to this when 
we consider Canadian experience and the Gwaii haanas 
national Park (see section 12 .6 .2) .

There are opportunities for joint endeavour and co-
management in te Waiamoe lahar context . We have, in 
the discussion of Māori participation in the economic 
benefits of the park, pointed to ways in which iwi and 
hapū might have a role in monitoring and management 
of the crater lake (see section 12 .5 .3(2)) . There are kaitiaki-
tanga, manaakitanga, and employment related reasons 
why a closer working relationship between ngāti rangi, 
DOC, and the Institute of Geological and nuclear Sciences 
would be beneficial in this context . rangatiratanga and 
kāwanatanga can be meshed in together with the parties 
making distinctive contributions .

rangatiratanga involves tribal control over tribal 
taonga . It also involves active protection of these taonga . 
The Crown has taken control of these taonga and contin-
ues to exercise its control through DOC . The failures of 
DOC to adequately protect the peaks of te kāhui maunga, 
and to deal with the encroachment of skifield infrastruc-
ture, commercial buildings, and club lodges in sensitive 
areas, undermine the rangatiratanga of the treaty partner . 

Foremost in the failures of active protection are the prob-
lems relating to rubbish and erosion caused by trampers 
on the tongariro alpine crossing, and the offence caused 
by sewage escaping downslope from the Whakapapa, 
tūkino, and tūroa ski fields and villages . At every place 
where the environment is degraded, the rangatiratanga of 
the claimant iwi is affronted .

Kaitiakitanga is an important dimension of rangatira-
tanga . In its policy documents and its face-to-face con-
tacts with iwi and hapū, DOC has shown a growing aware-
ness of kaitiakitanga and the role of tangata whenua in the 
protection of taonga species and wāhi tapu . There is also a 
growing awareness within DOC staff of Māori values and 
aspirations in relation to the environment . This awareness 
has not, in the national park context, been matched by 
the creation of new opportunities for ngā iwi o te kāhui 
maunga to exercise their kaitiakitanga role and to make 
decisions about the taonga within the conservation estate . 
having regard to the provisions of the national Parks Act 
1980, few DOC responsibilities have been delegated and 
very few situations have been created where DOC and iwi 
make decisions jointly . There is minimal opportunity for 
iwi and hapū to exercise kaitiakitanga within the park .

Kāwanatanga has priority Kāwanatanga and rangatiratanga  

work in partnership

Rangatiratanga has priority

The park is open to New Zealanders  
to use and enjoy

The park is open to international  
visitors to use and enjoy

Visitors are to be welcomed and kept safe

Taonga species are to be protected and  
invasive species are to be managed

Hazards associated with Te Waiamoe are  
to be managed

Recreational lodges on the slopes of Ruapehu  
Maunga are to be reviewed

Recreational use of the slopes of te kāhui  
maunga (such as the Tongariro Alpine  
Crossing) are to be managed

Iwi participation in economic activities  
in the park

Wāhi tapu areas in the park are  
to be protected

The peaks of te kāhui maunga  
(in particular the ‘Gift’ area)  
are to be protected

Priorities for the exercise of kāwanatanga and rangatiratanga within the Tongariro National Park
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It is clear to us, in terms of things happening on the 
ground during the two decades between 1987 and 2007, 
that ngā iwi o te kāhui maunga have not been able to exer-
cise their rangatiratanga within the national park or on 
conservation lands within the wider conservancy . DOC 
has not recognised and promoted ‘the exercise by iwi of 
tino rangatiratanga over their land and resources and 
taonga of significance to them’ .

(b) Bringing together policy and action on the ground  : Why 
has DOC fallen short in treaty terms  ? Why has the Crown 
failed to act as we would expect a reasonable treaty part-
ner to act  ?

We have scrutinised the actions of DOC staff on the 
ground and we have probed the great volume of docu-
mentation brought to us by DOC witnesses with manage-
ment and policy responsibilities . We have also observed 
a growing level of respect between DOC staff and iwi, 
whether they are engaging with kaumātua, tribal environ-
mental managers, or ordinary tribal members . The fruits 
of the kaupapa atawhai programmes, established in the 
1990s, are evident in the growth in cultural understanding 
among DOC staff . There is goodwill on both sides and a 
growth in DOC’s capacity to work with iwi and hapū on a 
day-to-day level .

It is clear to us that there are problems embedded 
within the mountain of documentation presented to us . 
The policy documents prioritise the kāwanatanga of the 
Crown and find little place for the rangatiratanga of iwi . 
neither in the legislation, nor in the general policy docu-
ments, nor in the management plan for the tongariro 
national Park, has the Crown made clear provision for 
ngā iwi o te kāhui maunga to exercise rangatiratanga over 
their taonga .

There is one ‘almost exception’ which turns out to be 
‘not an exception’ . It is to be found within the TTCMS and 
the events surrounding its preparation .

The claim brought by the late Sir hepi te heuheu and 
the tūwharetoa Māori trust Board in 1995 went to the nub 
of the issue . As discussed earlier (see section 12 .5 .2(2)), 
the major outcome was He Kaupapa Rangatira and an 
expanded and revised TTCMS . The common ground 

between the Crown and iwi has, however, been under-
mined by the way the principle of tino rangatiratanga is 
positioned and qualified within the larger document . We 
note the clear and unequivocal objective  :

to recognise and actively promote the exercise by iwi of 
tino rangatiratanga over their land and resources and taonga 
of significance to them .337

however, the objective which followed immediately 
lessened the otherwise favourable impact  :

to identify with iwi opportunities for them to exercise 
an effective degree of control over traditional resources and 
taonga that are administered by the department, where this is 
not inconsistent with the department’s legislation .

We notice that the treaty principles and te Anga 
tikanga tuku Iho (the cultural framework), however, 
are positioned deep within very large documents, some 
distance removed from the key management principles 
which give direction to DOC staff .338 The work done by the 
four plus four working group has become an important 
resource for the kaupapa Māori strand of DOC’s work but 
it is largely detached from those portions of the TTCMS 
and the TNPMP that provide policy direction .

taken as a set, the documents which guide DOC action 
on the ground are inconsistent with treaty principles . 
They do not provide effective recognition of te tino ranga-
tiratanga o ngā iwi o te kāhui maunga . nor do they rec-
ognise the article 3 rights of the claimant iwi . Māori too 
are citizens . From a partnership perspective, Māori world 
views and environmental values deserve the same status 
and respect as the world views and the environmental val-
ues of the majority culture .

The conflicts in conservation values which are present 
in the policy documents are paralleled by conflicts and 
ambiguities within the organisational culture of DOC . two 
world views and two conceptualisations of conservation 
co-exist in an uneasy relationship . one, inherited from 
the Yellowstone and royal Forest and Bird traditions, 
gives priority to the intrinsic value of species and has a 
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strong preservation ethos . The other, resourced by tribal 
wānanga, by kaumātua, and by Māori and indigenous 
scholars, recognises mauri and kaitiaki and has a strong 
‘conservation for use’ ethos .339

In situations where the two value systems support 
a common outcome, Māori values are supported and 
affirmed by DOC . This has been especially evident in the 
habitat restoration programmes for Karioi Forest and the 
non intervention strategies for the ruapehu lahars . It is 
only partly evident when DOC deals with the disposal of 
human waste . It is not evident when DOC is asked to des-
ignate wāhi tapu as no-go areas .

The core treaty breach is the failure of the Crown to 
recognise the rangatiratanga of ngā iwi o te kāhui maunga . 
Powers to care for wāhi tapu have not been delegated, and 
management or governance partnerships have not been 
created . The consequence of this is a lack of opportunity 
for tangata whenua to exercise kaitiakitanga and manaaki-
tanga within tongariro national Park . Both of these, the 
breach and the consequence, reflect the organisational 
culture as well as the legislative and policy frameworks . 
DOC, at this point in time and under the current frame-
works, lacks the organisational confidence to participate 
in equitable and robust partnerships with ngā iwi o te 
kāhui maunga .

The relationship which promised so much when the 
mountains were gifted in 1887, and when the Conservation 
Act was passed in 1987, has delivered little in terms of 
the dimensions that are central to tribal identity . There 
are few provisions in the policy documents, the conser-
vation strategies, the TNPMP, or the day to day manage-
ment practices which enables ngā iwi and hapū o te kāhui 
maunga to exercise rangatiratanga over their lands, their 
resources, and their taonga .

our analysis complete, we turn to examine if there is 
better way forward for the tongariro national Park .

12.6 Towards a New Relationship
The mountains that make up the tongariro national Park 
are a taonga of great importance for the claimants and 
the nation, and have World heritage status . horonuku te 

heuheu’s vision was that te kāhui maunga be held jointly 
by the Crown and iwi .

Claimants in evidence and submissions pointed to the 
potential for co-management of the tongariro national 
Park . This relationship would enable iwi to exercise kai-
tiakitanga and for the Crown and iwi to work together 
in a partnership relationship, one which recognises the 
kāwanatanga of the Crown and the tino rangatiratanga of 
iwi and hapū .

We have been provided with an overview of collabora-
tive management initiatives, prepared for Whanganui iwi 
and DOC in 1999 .340 our attention has also been drawn to 
the co-management experience which has been gained in 
Australia and in Canada  : in particular at the uluru-Kata 
tjuta national Park in Australia, and the Gwaii haanas 
national Park in Canada . We will look at these two 
examples, then consider some very recent new Zealand 
experience with the Waikato river, before returning to the 
tongariro national Park specifics .

12.6.1 Uluru-Kata Tjuta National Park
uluru-Kata tjuta national Park and Kakadu national 
Park in Australia have been held up as significant role 
models of protected natural areas which are managed 
jointly with the State as one party, and the customary 
owners as the other party (map 12 .6) . terry de Lacy, writ-
ing from Charles Sturt university in 1994, describes the 
joint management model which evolved at the uluru-
Kata tjuta and Kakadu parks  :

The uluru/Kakadu joint management model aims to pro-
vide for conservation of the park’s biodiversity, while main-
taining its value to traditional owners . It attempts to recog-
nise the interests of two cultures and the importance of both 
cultural and biological diversity . The model institutionalizes 
cooperation in both long-term planning and day-to-day man-
agement and use . It is characterised by a lease agreement set-
ting out the rights and obligations of the Aboriginal owners 
and the conservation agency lessee, a board of management 
comprising a majority from the Aboriginal owners, and the 
requirement of a statutory management plan to provide the 
policy framework for joint management .341
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The 99-year lease agreement between the uluru-Kata 
tjuta Aboriginal Land trust and the director of national 
parks provides for a board of management with an Abo-
riginal majority, specifies the responsibilities to be carried 
out by the director of national parks, and requires that an 
annual rental and a percentage of the entrance fees be paid 
to the traditional owners .342 Those owners have the right 
‘to enter, use and occupy the Park, carry on traditional 
Aboriginal practices such as hunting and gathering, and 
to reside in the Park at the Mutitjulu Community site’ .343

The responsibilities of the director of national parks 
are set out in the national Parks and Wildlife Acts and 
in the lease . The director must give effect to the plan of 

management developed in conjunction with the board 
of management and must ensure that administrative and 
financial obligations are met and rents are paid . The direc-
tor is also charged with the recognition and encourage-
ment of Aboriginal culture within the park .

The uluru model has generated Australia-wide and 
international interest . When the World Congress on na-
tional Parks and Protected Areas met at Caracas in 1992, 
it identified the world heritage sites at uluru-Kata tjuta 
and Kakadu as Australian success stories and affirmed 
the relationships between the traditional owners and the 
Australian national Parks and Wildlife Service .344 John 
Cordell, speaking at the same meeting, was less sure about 

Uluru. The iconic formation is of spiritual significance to the Anangu Aboriginal people.

12.6.1

Downloaded from www.waitangitribunal.govt.nz

Downloaded from www.waitangitribunal.govt.nz 



The  Department of  Conservation,  1987–2007

951

this relationship .345 he opened with a vivid image of tour-
ist behaviour at uluru  :

Minga, they call them . Little ants . That is how the tourists 
look to the Anangu as they rush out of their buses, forming 
long, winding trails up and down the face of uluru – to have 
a look, to say they have done it, have been there, have stood 
on top and signed the visitor’s book . It is an endless passage 
of aliens . More strangers come and go in a day than there are 
people in the entire community of Mutitjulu . They come from 
all over the world and all are intent on climbing to the top of 
the rock . Then they scramble back down and disappear into 
the coaches, never to be seen again .346

Mr Cordell compared the park authority’s view with 
that of traditional owners  : while the park authorities say 
that the swarms of tourists are a small price which the 
community pays for recognition and a voice in manage-
ment, Anangu say the 99-year lease, is a denial of self 
determination .

Graham Griffin, also writing for an international audi-
ence, is positive about the uluru-Kata tjuta experience 
from a parks and visitor perspective but reveals the pres-
sures that are faced by the Mutitjulu traditional owners .347 
he identifies the issues which have arisen  : the dramatic 
influx of visitors  ; the desire by visitors to photograph peo-
ple and places  ; unauthorised entry into sacred sites  ; and 
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Map 12.6  : Uluru-Kata Tjuta National Park
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‘Please don’t climb Uluru’. 
Uluru-Kata Tjuta National 

Park, Australian government 
and World Heritage pamphlet 

setting out the reasons why 
people should not climb Uluru, 

as well as the safety precautions 
they should observe should they 

decide to climb the rock.
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appropriation of Aboriginal environmental knowledge .348 
The park is managed to high world standards, he con-
cludes, but the traditional owners have profited little from 
the massive tourist industry that has besieged them and 
their homelands .349

Professor terry De Lacey, an experienced Australian 
researcher and designer of training programmes for park 
professionals, continues to be supportive of the uluru suc-
cess . he reaches two main conclusions . The first is that the 
predominant world view has changed  :

The concepts of wilderness, naturalness, and pristineness 
that have dominated the national park culture in Australia are 

under strong challenge from the Aboriginalisation of national 
parks  .   .   . It is a fact that the so-called natural landscapes in 
Australia  .  .  . are truly ‘Aboriginal cultural landscapes .’350

his second conclusion is that joint management is not 
only working well from the perspective of the national 
Parks and Wildlife Service but is also affirmed by the trad-
itional owners  :

Joint management has emerged as one successful way of 
building a partnership between Aboriginal people and their 
Aboriginal land ethic with modern conservation land man-
agement  .  .  . its greatest potential benefit is to provide a potent 

Tourists climbing Uluru. To those making their way up the rock, the people below appear as ants and the cars and buses as Matchbox toys.
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symbol to all Australians of how we need to respect and care 
for country .

We received a very different perspective when Paul 
Green, conservator for tongariro–taupō, gave his evi-
dence to the tribunal and responded to questions . Mr 
Green has had three decades of experience working at 
tongariro national Park and has carried out international 
assignments on parks in Australia, China, Argentina, and 
Fiji .351 he met with park managers and traditional owners 
when he visited uluru-Kata tjuta in 2000 . he made brief 
reference to uluru and Kakadu in his formal evidence 
when he reported ‘there is little evidence of close ongo-
ing management liaison in spite of joint management’ .352 
under cross examination he elaborated  :

I visited uluru and Kakadu and spent quite a bit of time 
there and whilst they have joint management in a statutory 
sense, my discussions showed me that the Aboriginal people 
and the government agency over there didn’t have the same 
understanding of what the agreement was all about and their 
goals were so different that making progress on the ground 
in a sharing way and reaching each other’s expectations was 
missing to a far greater degree than what I believe is happen-
ing at home .353

Counsel probed further  :

So your criticism wasn’t on the basis that joint manage-
ment or joint governance of a park should be avoided, it’s just 
that what they are saying in uluru and Kakadu, what they are 
actually [saying] and what’s happening on the ground isn’t 
actually happening .354

Mr Green replied  : ‘exactly .’  355

We have, in response to this exchange, searched for 
additional evidence about the uluru-Kata tjuta example . 
trevor Power, writing in the Environment and Planning 
Law Journal, has drawn attention to a major investiga-
tion into the effectiveness of the community liaison at the 
uluru-Kata tjuta national Park at the end of the 1990s .356 
The research arm of Sovereign health Care Australia was 

commissioned by Parks Australia north to carry out the 
investigation .357 In effect, it addressed our question  : ‘is co-
management working  ?’ The resulting report is an internal 
document, not available in the public arena, but is sum-
marised in Power’s article . he gives us this overview of the 
findings  :

The report paints a picture far different from the praise 
heaped on joint management of the Park by international and 
domestic observers, The main premise of the report is that 
whilst the Park may represent a leading example of indigen-
ous and western partnership in land management, the prac-
tical workings of joint management in the Park are seriously 
impeded by inadequacies in structure, process and personal 
relationships .358

The authors of the SCHA report and Mr Power him-
self are positive about the concept of co-management but 
adamant that the structural issues must be addressed in 
a holistic way .359 The report addresses the larger question 
of statutory empowerment and the relationships between 
the park, the director of national parks, and environment 
Australia (the successor to the Australian national Parks 
and Wildlife Service) . It suggests that coordination and 
empowerment can best be provided by the establishment 
of a statutory authority to manage the uluru-Kata tjuta 
national Park .360

The report makes a strong case for structural changes 
at uluru-Kata tjuta . The present statutory framework is 
confused and inadequately defined . The traditional own-
ers, nguraritja, are absent from the board of management 
and the director of national parks is disempowered by 
ambiguous lines of responsibility .

In summary, the authors suggest that co-management 
by a statutory authority is the best option . Such a body 
would simplify coordination, enhance the powers of 
the co-management board, and provide a better way to 
pursue the vision of the park .361 Management by a statu-
tory authority would change the relationship with Parks 
Australia north and with environment Australia . The 
authority would report directly to the Australian parlia-
ment, not through environment Australia .
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12.6.2 Gwaii Haanas and Haida
Co-management arrangements, involving governments 
and indigenous peoples, have been widely used in Canada 
during the past three decades . They have been scrutinised 
by indigenous and government participants, and by aca-
demics, and many of the insights gained have been applied 
in Canadian national park contexts .362 Gwaii haanas in 
British Columbia is one of the most recent examples .363

Gwaii haanas is the traditional domain of the haida 
nation and embraces oceans, and islands 130 kilometres 

from the northern mainland of British Columbia and 
640 kilometres north of Vancouver (map 12 .7) . It extends 
from deep ocean trenches to high mountain peaks . From 
a Parks Canada perspective, it embraces a wide range of 
ecosystems, terrestrial and marine  : from a haida perspec-
tive, it contains a diversity of resources and hundreds of 
places which are part of haida culture .

Colonial contact, beginning with Cook’s voyages in 
the 1770s, and recent history at Gwaii haanas, have been 
characterised by resource extraction .364 haida were left 

Gwaii Haanas National Park, Canada. The park became a heritage site in 1985 and a world heritage site in 1987.
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Map 12.7  : Gwaii Haanas National Park
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with the impacts of encounter  : smallpox epidemics and 
other diseases decimated the haida population in the 
eighteenth and nineteenth centuries .365

A new round of threats emerged in the latter dec-
ades of the twentieth century . Applications by rayonier 
Canada to clear cut haida Gwaii forests in the 1970s were 
met by protests by environmentalists and by the haida 
people .366 residents, with strong backing from environ-
mental groups, formed an Islands Protection Committee 
(IPC) to oppose logging . The campaign was sustained and 
high profile, lasting from 1974 to 1987 . In parallel to the 
IPC campaign, the haida nation expressed their own sov-
ereignty in their own ways  : they established a Watchman 
Program in 1984 to reconnect with and protect traditional 
sites  ; they designated Gwaii haanas as a heritage site in 
1985  ; and they gained unesco recognition as a world heri-
tage site in 1987 .

In october 1985, when the British Columbian govern-
ment approved cutting rights, the haida nation blockaded 
access . Thirty days of blockade and 72 arrests followed . 
The media presented the haida case  : ‘we are loggers, fish-
ermen, office workers, and the unemployed  .   .   . a nation 
forced into civil disobedience to protect the only future 
we have’ .367 The pendulum of public support swung . There 
was strong local, national, and international pressure for 
the British Columbian and Canadian governments to find 
an alternative to logging . In 1986 the British Columbian 
government agreed to join in negotiations with Canada, 
the federal government, and in July 1987 a memorandum 
of understanding was signed between British Columbia 
and Canada . British Columbia would transfer responsi-
bility for Gwaii haanas to Canada, and Canada agreed to 
fund a $120 million package that would compensate the 
loggers, diversify the regional economy, and encourage 
tourism .368 This was firmed into a memorandum of agree-
ment in 1988 .

It was an agreement that was met with approval by the 
IPC, but not by haida who had been left out of the negoti-
ations . haida claims for sovereignty and land ownership 
went unrecognised in the agreement and haida were not 
included in a Wilderness Advisory Committee which was 
set up . negotiations between haida and Canada stalled 

in 1987 . haida, meanwhile exercised control over Gwaii 
haanas and made that control more explicit  : they man-
aged the park, they implemented a permit system, they 
introduced cost recovery fees, they conducted tours, and 
they closed off sacred spaces .369

negotiations between haida and Canada resumed in 
1989 on a much more even basis  : the logging had been 
stopped  ; the area had been designated as a ‘Park reserve’  ; 
and the two parties were agreed that an interim agreement 
about a park would not prejudice the haida land claim, 
lodged but not settled . Areas of conflict and areas of com-
monality were identified and carefully separated .

A joint management agreement for Gwaii haanas was 
thus established in advance of decisions to do with land 
title . The years between 1987 and 1993 were productive 
ones in terms of trust building, mutual respect and under-
standing, and preparations for a robust working relation-
ship . In January 1993, a final agreement, nation-to-nation, 
was signed between Canada and haida .370 haida are now 
fully involved in planning, managing, and operating their 
ancestral lands .371

In the five years following, the two parties worked 
together, and consulted with the wider public, to pre-
pare the Gwaii Haanas National Park Reserve and Haida 
Heritage Site’s Management Plan for Terrestrial Area 
(MPTA) .372 The MPTA sets out the relationship between 
Canada and haida, identifies the park objectives, and 
gives strategic direction for management, use, and pro-
tection .373 A major milestone was achieved in June 2010 
when the haida nation and the government of Canada 
tabled a Bill to establish the Gwaii haanas national 
Marine Conservation reserve (the marine portions) and 
the haida heritage site (the land portions) .374 The co- 
management agreement recognises the cultural and spir-
itual significance of both the lands and the seas  :

The haida’s world view values Gwaii haanas’ natural and 
cultural elements as inseparable and that, protection of Gwaii 
haanas is essential to sustaining haida culture .375

The two areas, marine and terrestrial, will be planned 
and managed as one – 5,000 square kilometres of islands, 
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mountains, and waterways, extending from ocean trench 
to alpine mountain tops .376

The Gwaii haanas Agreement, signed in 1993, was the 
foundation for the MPTA completed some five years later . 
The roles of the two partners are clear . Their viewpoints 
regarding sovereignty and ownership are expressed in 
parallel statements  : the haida nation designates Gwaii 
haanas as ‘a heritage Site under the authority of the 
haida Constitution’  ; the government of Canada desig-
nates Gwaii haanas reserve ‘for its outstanding natu-
ral and cultural heritage’ .377 Management is mandated to 

the Archipelago Management Board (AMB) made up of 
two members appointed by haida and two by Canada . 
Decisions of the board are made by consensus  ; if there 
is no consensus, a decision is delayed .378 The AMB is 
accountable to the Council of the haida nation and to the 
government of Canada .379

The introduction to the MPTA makes it clear that the 
agreed management arrangement is separate from the 
ongoing British Columbia treaty Process . These foun-
dations laid, the MPTA sets out the common object-
ives, the common vision, the guiding principles, and the 

Protesters during the ‘Support Haida Nation’ blockades. These arose from proposals to clearcut Haida Gwaii forests in the 1970s. During the long 
sustained campaign, the Haida Nation blockaded access to the cutting areas for 30 days in October 1985. Canada took over responsibility for Gwaii 
Haanas in 1988, and in 1993 it signed a final agreement with Haida confirming the joint management of the area.
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management goals for the park .380 There are requirements 
to protect Gwaii haanas from excessive visitor numbers  : 
carrying capacity has been carefully assessed and mecha-
nisms are in place to ensure that visitor numbers do not 
exceed 33,000 days or nights annually .381 The management 
plan also provides for tourism opportunities for haida . 
The intent is to balance tourism, protection of the envir-
onment, and local community needs . A business licensing 
system has been devised to ensure that commercial allo-
cation for haida owned and operated businesses is equal 
to that of existing commercial outfits .382 There is thus an 
equal three way split between independent travellers, 
commercial operators, and haida .

Julia Gardner has examined the practicalities of park 
management .383 She affirms the training programmes 
which include mentoring, trainee exchanges with other 
parks, and a ‘shadow management program’ to enable 
haida trainees to be prepared for middle management 
positions .384 These programs are reinforced by preferential 
hiring policies, set out in the Gwaii haanas Agreement .385 
Progress has continued  : 50 per cent of those employed are 
now haida and the current park superintendent, ernie 
Gladston, is haida .386

Dr Gardner sums up the haida Gwaii cooperative man-
agement arrangement in these words  :

The decision-making structure of the Archipelago Manage-
ment Board for Gwaii haanas is set out as an equal process, in 
which a consensus decision is a recommendation to both gov-
ernments, who, if necessary, seek authorization of the deci-
sion according to their respective governance structures . The 
Agreement does not place final decision-making authority in 
the hands of either the Canadian government or the haida 
nation . The Agreement is without prejudice to aboriginal 
rights or title  .   .   . The requirement for both parties to agree 
to any proposed developments in the area results in a higher 
level of protection . If the Board fails to reach consensus, then 
no action is taken .387

Cindy Boyko, one of the Gwaii haanas members on the 
AMB, provides an example of consensus decision-making 
at work . The government of Canada had expressed interest 

in building a warden station in the park at a time when 
there were no haida employees in the Gwaii haanas field 
unit . haida made it clear that such a building would repre-
sent only the government of Canada . The AMB decided to 
let the issue sit . Later, when haida employment increased, 
discussions resumed and the warden station was built .388

trust, and a culture of mutual respect, an essential 
prerequisite for co-management and co-governance, are 
clearly evident in the Gwaii haanas relationship .

12.6.3 Insights from wider experience
There are four conclusions which we would draw from 
these international examples  :

1 . Co-governance and co-management can be a posi-
tive way forward .

2 . Co-governance and co-management require a legal 
framework, which establishes the rights, responsi-
bilities and obligations .

3 . Co-governance and co-management is a mutual 
learning process .

4 . Successful national park administrations should be 
founded upon mutual respect and good faith .

uluru and Gwaii haanas each provide important 
insights for tongariro national Park . The uluru example 
has been operating over a longer time span and has been 
successful from the perspective of the majority culture 
and the global tourist industry . It looks good on paper 
but does not, in its present form, meet the needs and the 
aspirations of the nguraritja traditional owners . The coop-
erative arrangements at Gwaii haanas, established more 
recently and in a situation of conflict, provide a more 
equitable statutory framework for co-management, co-
governance, and mutual learning . Crown and customary 
owners are able to meet on equal nation-to-nation terms 
and manage the park in a way that enables national and 
international visitors to understand and respect haida 
culture and values .

12.6.4 Recent New Zealand experience
At this point, we return to new Zealand, and immediate 
current experience with treaty settlements and collabora-
tive management . The treaty settlement process, as it has 
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unfolded in more recent years, provides new and larger 
examples . The Waikato river provides complex manage-
ment challenges for Crown, iwi, and territorial authorities . 
The Waikato river, a prized taonga for Waikato-tainui 
and a key component of regional and national income has 
been degraded and polluted .389 The Crown and Waikato-
tainui, as part of their treaty settlement process have 
negotiated and put in place a package which involves 
co-governance and co-management between Crown and 
iwi .390

The specific context, involving a river which flows 
through different tribal rohe and different local govern-
ment authorities, and a $210 million clean-up fund pro-
vided by the Crown as part of the treaty settlement, is 
very different from that involving te kāhui maunga and 
the tongariro national Park . But the negotiating format 
and sequence, the type of relationships which have been 
brokered, and the manner in which they have been leg-
islated bode well for the Crown and iwi in other places, 
including national Park .

The office of treaty Settlements and Waikato tainui 
have worked steadily to craft and refine the instruments 
needed for a co-governance, co-management relationship 
which will ensure the health and well being of the Waikato 
river . An ‘agreement in principle’, signed in December 
2007, and a ‘Kingitanga accord’ and ‘Waikato river deed 
of settlement’, signed in August 2008, were key staging 
points .391 The emphasis has been on good faith engage-
ment, consensus decision-making, and careful regard for 
the rights of related iwi .

Governance and management mechanisms were care-
fully set out in the initial deed of settlement . A ‘Guardians 
of the Waikato river’ group made up of five iwi members 
and five Crown members would create a ‘vision’ for the 
Waikato river and an operational 'strategy' to achieve this 
vision .392 This governance group would, in other words, 
set the long-term directions and monitor the outcomes 
at five- and 10-year intervals . A ‘Waikato river Statutory 
Board’, with representatives from iwi and local author-
ities, would carry out the management tasks and broker 
relationships with territorial authorities and govern-
ment departments .393 It would work together with other 

agencies to achieve an integrated and holistic approach 
to the management of the river, and do this in a man-
ner that was consistent with the vision and the strategy . 
A ‘Guardians establishment Committee’ and a ‘Board 
establishment Committee’ were to prepare the ground for 
the longer term tasks .

The establishment committees began work in 2008 
and 2009 . The guardians’ work on the vision and strategy 
progressed well and the outcomes were endorsed by the 
Crown and Waikato-tainui .394 But the machinery, as set 
out in the Deed of Settlement, was unduly complex . The 
strength of the partnership relationship was evidenced in 
2009 when the Crown asked, and Waikato-tainui agreed, 
to seek ‘more effective and economic approaches for 
delivering the overarching purpose’ .395 The revised Deed 
of Settlement, signed in December 2009, gives the highest 
level of recognition to the vision and strategy prepared by 
the guardians396 and establishes a single governance body 
which merges the roles of the guardians and the Waikato 
river Statutory Board .397 This new co-governance entity, 
to be known as the Waikato river Authority, will be made 
up of equal numbers of Crown and iwi appointed mem-
bers, will be co-chaired by an iwi and a Crown member, 
will operate by consensus, and report evenly to each of the 
appointing bodies .398

Some components of the deed of settlement required 
statutory provision . The structures for co-governance 
and co-management, the resource management and the 
financial provisions, were legislated in May 2010 as part 
of the Waikato-tainui raupatu Claims (Waikato river) 
Settle ment Act .399 The vision and strategy, as the primary 
document for the Waikato river, is reprinted in schedule 
2 of the Act . The Waikato river settlement with Waikato-
tainui is the final piece in the Waikato settlement jigsaw .400

The capacity and the political confidence have been 
building up to achieve robust and equitable treaty settle-
ments . This recent new Zealand experience, equates to the 
best international experience . There has been a dynamic 
learning process, there is a culture of mutual respect, a 
willingness to draw evenly on both world views, and a 
confidence in consensus decision-making . We would 
reiterate the words of the Minister for treaty Settlements 
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when he brought the Waikato-tainui Bill to parliament, 
and referred to the new relationship between the Crown 
and Waikato tainui which is embedded in it . he said, ‘It is 
a mark of our maturity as a people and as a nation that we 
have come so far in a little less than 160 years .’401

12.7 Finding a Better Way Forward
With our findings set out in previous chapters, we now 
outline what we see as prerequisites for a better way for-
ward for tongariro national Park  :

 ӹ one which recognises the intention of horonuku te 
heuheu when he met with John Ballance to ensure 
that te kāhui maunga be protected by the Crown and 
iwi working in concert .

 ӹ one which recognises that important portions of the 
present tongariro national Park were compulsor-
ily acquired without prior consultation, consent or 
compensation .

 ӹ one which recognises the importance of tongariro 
national Park for ngā iwi o te kāhui maunga, for all 
new Zealanders, and for the global community .402

 ӹ one which recognises the desire of iwi and Crown 
to work together in a co-management relationship 
which is based on the principles of the treaty of Wai-
tangi . This relationship should balance the kāwana-
tanga of the Crown and te tino rangatiratanga of ngā 
iwi o te kāhui maunga .

 ӹ one which recognises the article 3 rights of Māori to 
have their value systems and world view recognised 
alongside the value systems and world view of the 
majority culture .403

 ӹ one which opens the way to a new and evolving rela-
tionship between the Crown and ngā iwi o te kāhui 
maunga .

We have weighed up a number of options for the 
tonga riro national Park  :

 ӹ the return of the park to iwi and lease in perpetuity to 
the Crown (the uluru model, as used in Australia)  ;

 ӹ the retention of the park by the Crown and the crea-
tion of a co-management agreement between DOC 
and iwi  ; and

 ӹ the creation of a new form of title that will enable the 
park to be owned jointly by the Crown and ngā iwi o 
te kāhui maunga and governed and managed jointly 
by a statutory authority comprising the Crown and 
iwi .

We have reviewed our findings in relation to the park, 
in particular  : the intentions of horonuku te heuheu, the 
taking of additional lands in the nineteenth and twenti-
eth centuries, the manner in which DOC has interpreted 
the Conservation Act 1987, and the failure of DOC to give 
operational recognition of the rangatiratanga of ngā iwi o 
te kāhui maunga .

We propose the following arrangements as a response 
to the events surrounding ngā maunga tapu from 1886 
until today . We are not arguing that this be a model for all 
national parks in new Zealand . The circumstances of te 
kāhui maunga are unique and demand a unique response . 
We recommend  :

 ӹ That the tongariro national Park be held jointly by 
the Crown and ngā iwi o te kāhui maunga and can 
never be alienated . This will require a new tongariro 
national Park Act and a new form of title  : we suggest 
a treaty of Waitangi title which indicates that it is the 
result of a treaty of Waitangi tribunal process .

 ӹ The creation by this Act of a statutory authority, com-
prising the Crown and ngā iwi o te kāhui maunga, for 
the governance and management of the tongariro 
national Park . This authority shall be responsible to 
the treaty partners of the park and report directly 
and evenly to both .

 ӹ The specifics of this arrangement will be worked out 
as part of the treaty settlement process .

 ӹ The world heritage status of the tongariro national 
Park will be confirmed within the terms of reference 
of the statutory authority .

This new statutory authority will be outside of DOC . 
The door will be open to a mutually beneficial relationship 
between the tongariro national Park and DOC . It may be, 
for example, that the parties negotiate a memorandum of 
understanding which will enable the tongariro national 
Park to be promoted and publicised as part of the new 
Zealand national Park system .
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We believe that these recommendations are symbolic of 
what was envisaged by horonuku te heuheu tūkino IV in 
1887, and their implementation would serve to mark how 
far we have come as a nation . te kāhui maunga is a taonga 
of great importance  : one to be held in trust for ngā iwi o te 
kāhui maunga and all new Zealanders .
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Tribunal Rangahaua Whānui Series (Wellington: GP Publications, 
1997), vol 2, pp 475–494.
86. Waitangi Tribunal, Ko Aotearoa Tēnei  : A Report into Claims 
Concerning New Zealand Law and Policy Affecting Māori Culture and 
Identity, Te Taumata Tuarua, 2 vols (Wellington: Legislation Direct, 
2011), vol 1, p 324. That Tribunal recommended that the CGP and the 
GPNP be amended to reflect the full range of Treaty principles that 
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191. Doris Johnston described Te Kete Taonga Whakakotahi as an 

12-Notes

Downloaded from www.waitangitribunal.govt.nz 

Downloaded from www.waitangitribunal.govt.nz 



Te  Kāhui  Maunga :  The  National  Park Distr ic t  Inquiry  Report

966

investment in good relationships and a source of practical advice 
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in documents H3(i) and H3(j). The draft document has been very 
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tain, been confirmed or published  : Department of Conservation, 
‘Publications About Getting Involved in Conservation’, Department 
of Conservation, http://doc.govt.nz/publications/getting-involved, 
accessed 1 July 2011.
192. Document H2, p 29
193. The Department of Conservation does provide koha and meets 
logistical expenses when meetings with tangata whenua are held on 
marae.
194. Local Government Act 2002, s 81(1). For a fuller discussion, see 
Waitangi Tribunal, Tauranga Moana, 1886–2006  : Report on the Post-
Raupatu Claims, 2 vols (Wellington  : Legislation Direct, 2010), vol 1, 
pp 414–418, 470–475, 488. That report finds that the intent and the 
mandate for capacity building are there but the resources are insuf-
ficient. Central government funding is needed to complement local 
government funding.
195. In particular, the National Parks Act 1980, the 2005 General Policy 
for National Parks, and Department of Conservation, Tongariro/Taupo 
Conservation Management Strategy, 2002–2012, TT Planning Series 1 
(Wellington  : Department of Conservation, 2002)  : see doc H4, p 6.
196. See David Ian Pool, Te Iwi Maori  : A New Zealand Population, 
Past, Present and Projected (Auckland  : Auckland University Press, 
1991), especially chapters 9 and 11  ; Sholeh A Maani, ‘Why Have Maori 
Relative Income Levels Deteriorated over Time  ?’, The Economic 
Record, vol 80, no 248 (2004), pp 101–124  ; and P White, J Gunston, 
C Salmond, J Atkinson, and P Crampton, Atlas of Socioeconomic 
Deprivation in New Zealand (Wellington  : Ministry of Health, 2008), 
map of the North Island, p 36, map of Waikato DHB, p 76, map of 
Lakes DHB, p 89, map of Whanganui DHB, p 119  ; compare doc A22.
197. Ngaiterangi Smallman, brief of evidence, 28 September 2006 (doc 
G19), p 3
198. Ibid, pp 3–4
199. Ibid, p 13
200. Ibid
201. Ibid, p 14
202. Ibid, pp 14–15
203. Graeme Everton, brief of evidence, 29 September 2006 (doc G36), 
p 10
204. Ibid, p 11
205. Ibid
206. Department of Conservation, The Value of Conservation  : 
What Does Conservation Contribute to the Economy  ? (Wellington  : 
Department of Conservation, 2006) (doc H2(e)), p 11. There is no 
break-down in the evidence as to how these jobs are shared between 
local and overseas workers, or Māori and non-Māori.
207. Document H4, p 243
208. Document H3(k), pp 22–24
209. See doc H4, p 170, policy 9

210. Britton et al, Changing Places in New Zealand, pp 260–261  ; Geoff 
Butcher, John Fairweather, and David Simmons, The Economic Impact 
of Tourism on Kaikoura, Tourism Research and Education Centre 
Report 8 (Lincoln: Lincoln University, 1998), pp 2–4, 27–28
211. Aroha Pohorama, Merepeka Henley, Ailsa Smith, John 
Fairweather, and David Simmons, ‘Whalewatch  : Background and 
Evolution’ in The Impact of Tourism on the Maori Community 
in Kaikoura, Tourism Research and Education Centre Report 7 
(Lincoln: Lincoln University, 1998), pp 25–31  ; Garth Cant and 
Russell Kirkpatrick, eds, Rural Canterbury  : Celebrating its History 
(Wellington  : Daphne Brasell Associates, 2001), pp 158, 169
212. Nick Taylor, ‘Kaikoura Becomes a Tourist Town’, in Heather 
McCrostie Little and Nick Taylor, ‘Farming People and Rural Society’, 
in Cant and Kirkpatrick, eds, Rural Canterbury, p 169. For more detail, 
see Butcher et al, The Economic Impact of Tourism on Kaikoura.
213. The Marine Mammals Protection Act 1978 is one of the Acts listed 
in the first schedule of the Conservation Act 1987 and is adminis-
tered by the Department of Conservation in a manner similar to the 
National Parks Act 1980.
214. Kaikoura Tours Limited, owned jointly by Ngāti Kuri and Ngāi 
Tahu was renamed Whale Watch Kaikoura. New Zealand Nature 
Watch, developed by two overseas persons who were employed as 
consultants to Ngāti Kuri, was sold to Ngāti Kuri at the point where 
the licencees left New Zealand. The Ngāi Tahu Māori Trust Board, 
Wiremu Solomon, Whale Watch Kaikoura Limited and Nature Watch 
Kaikoura were the four appellants when the cases came to court. 
Ngai Tahu Maori Trust Board v Director General of Conservation 
unreported, 23 December 1994, Neazor J, High Court, Wellington, 
CP841.92  ; and Ngai Tahu Maori Trust Board v Director General of 
Conservation [1995] NZCA 18/95, reported as Ngai Tahu Maori Trust 
Board v Director General of Conservation [1995] 3 NZLR 553 (CA).
215. Ngai Tahu Maori Trust Board v Director General of Conservation 
[1995] NZCA 18/95, pp 6–7, reported as Ngai Tahu Maori Trust Board v 
Director General of Conservation [1995] 3 NZLR 553 (CA)
216. The Court of Appeal used the umbrella term ‘Ngai Tahu’ to 
embrace the four appellants.
217. Ngai Tahu Maori Trust Board v Director General of Conservation 
[1995] NZCA 18/95, pp 6–7, reported as Ngai Tahu Maori Trust Board v 
Director General of Conservation [1995] 3 NZLR 553 (CA), 560–561
218. Ibid, pp 561–562
219. Document H4, p 266
220. We are aware, from the evidence presented by claimants and by 
government scientists, of the close and effective working relationship 
between iwi and the Institute of Geological and Nuclear Sciences.
221. See section 11.5.4(i)  ; Brad Coombes, ‘Tourism Development and 
its Influence on the Establishment and Management of Tongariro 
National Park’ (commissioned research report, Wellington  : Crown 
Forestry Rental Trust, 2007) (doc I1), chs 3–6
222. The board protected the interests of those providing accommo-
dation for tourists and visitors by requiring the clubs to build their 
huts at altitude. Dr Coombes cites examples of some clubs which were 
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required to site their huts above 5,000 feet and others above 7,000 feet 
(doc I1), pp 242–247.
223. Dr Coombes identifies two building booms – the first between 
1948 and 1953 and the second, more focused on the Whakapapa ski 
field, between 1955 and 1959: doc I1, pp 308–327, 332–337.
224. See, for example, Chris Winitana, brief of evidence, 20 April 
2005 (doc G1), pp 9–10  ; Chris Tamihana Winitana, brief of evidence, 
23 September 2006 (doc G25), pp 5–6  ; doc G24, p 4  ; Hineumu Daisy 
Curran, brief of evidence, 28 September 2006 (doc G20), p 4  ; Toroa 
Karatea, brief of evidence, 28 September 2006 (doc G26), pp 7–9  ; 
Robert (Boy) Cribb, brief of evidence, 5 May 2006 (doc D27), pp 3–4  ; 
Turuhia (Jim) Edmonds, brief of evidence, 5 May 2006 (doc D29), 
pp 14–15  ; Edwyna Moana, brief of evidence, 4 September 2006 (doc 
F3), p 14  ; Ariki Piripi (Alec Phillips), brief of evidence, 12 September 
2006 (doc F10(a)), pp 7–9  ; Che Philip Wilson, brief of evidence, 10 
February 2006 (doc A61), pp 5–6, 12–15  ; doc A64, pp 17–20
225. Document H3(k), p 18. Mr Green is quoting directly from the 
management plan, a document he played a major role in drafting.
226. Ibid, p 19
227. Ibid
228. Document G45, p 6
229. Ibid, p 7
230. Ibid
231. Ibid. Counsel for Tūwharetoa looked at map 12 in the Tongariro 
National Park Management Plan for the Whakapapa ski area and 
pointed to five chairlifts or T bars that extended across the ‘gift area’ 
boundary  : see doc H4, p 209.
232. Document G45, pp 7–8
233. Ibid, pp 8–9. Mr Taiaroa pointed to two examples where Ngāti 
Tūwharetoa had been contacted by Ruapehu Alpine Lifts  : the first 
related to a chairlift to the summit above Te Heuheu Valley and the 
second to a proposal to link the Tūroa and Whakapapa ski fields. In 
each case Ngāti Tūwharetoa’s position has been explained, and the 
application was not continued. Mr Taiaroa underlined the good rela-
tionship between Ngāti Tūwharetoa and Ruapehu Alpine Lifts.
234. Ibid, p 8
235. Document G24, pp 15–16
236. Ibid, p 16. Mr Smith also provided appendices, sourced from 
the Department of Conservation which gave a summary overview of 
the concessions granted by the department. He tabulated 258 in all, 
including 59 accommodation concessions and 28 guiding concessions: 
doc G24, appendix C.
237. Nyree Leiana Ngaroana Nikora, brief of evidence, 14 August 2006 
(doc E22), p 11
238. Document A61, pp 5–6
239. The literal and positive meaning of ‘trample’ applies to ‘tread 
under foot’ (doc A61), p 6
240. Ibid, p 14
241. Ibid. Uncle Matt was Matthew Marino Marutuna Mareikura, 
kaumātua and mentor for the young Che Wilson: p 3.
242. Rangihopuata Rāpana, brief of evidence, 5 May 2006 (doc D37), 
p 5

243. Ibid, pp 5, 7
244. Document A6, pp 29–33
245. Ibid, p 30
246. Document G45, p 8
247. Ibid
248. ‘Ski-field Project to Boost Ruapehu’, Dominion Post, 10 March 
2006, p A8 (doc B1)
249. The more expensive ones could be transferred to another person 
before 2016. The sale of 7,000 lifetime passes would yield $25 million 
of the total costs (doc B1).
250. Various contractual arrangements between Ruapehu Alpine Lifts 
and the Crown are included in the ROI as documents D5 and D6.
251. ‘Deed of Variation of Licence’, 25 May 2000 (doc D5), p 1, and 
schedule A, p 3  ; ‘Deed of Variation and Licence’, 1 December 2003 (doc 
D6)
252. ‘Deed Amending Licence’, 1 December 1990, pp 2–3 (doc D5)
253. ‘Rental Increase’, deed between Minister for Conservation and 
Ruapehu Alpine Lifts Ltd, 27 April 1994 (doc D5)
254. ‘Licence – Tongariro National Park, Whakapapa Skifield, 
Ruapehu Alpine Lifts’, 1 January 1990, ‘Schedule B’ (doc D5)
255. Compare Tongariro–Taupō Conservancy, Environmental and 
Risk Assessment for Mitigation of the Hazard from Ruapehu Crater 
Lake (Tūrangi  : Department of Conservation, 1999) (doc D9), pp 126–
127  ; doc A61, pp 6–7  ; doc A6, p 27
256. Document H3(k), p 32
257. The crater wall had burst on Christmas Eve 1953 and the night 
express train from Wellington to Auckland was engulfed in a flood 
of mud, ice, and ash. Some 151 lives were lost. See Eileen McSaveney, 
Carol Stewart, and Graham Leonard, ‘Historic Volcanic Activity  : 
Ruapehu and the Tangiwai Disaster’, in Te Ara  : The Encyclopedia of 
New Zealand, Ministry for Culture and Heritage, http://www.teara.
govt.nz/en/historic-volcanic-activity/page-5, last modified 13 July 2012.
258. ‘Overview of Consultation with Iwi on Crater Lake issue by 
Department of Conservation’, not dated (doc D10), p 1
259. Department of Conservation, Environmental and Risk Assessment 
for the Mitigation of the Hazard from Ruapehu Crater Lake  : Assessment 
of Environmental Effects, tbl 1. Risk mitigation options are contained in 
doc D9, p 16.
260. Document A6, p 26
261. The Executive Summary, the Recommended Action, 
Departmental Submission, the Minster’s Paper to the Cabinet Policy 
Committee, and the format of the Ministerial Approval are contained 
in doc D10. The approval signed in December 2001 is not included.
262. Document H3(k), p 32
263. Document A6, p 27
264. Keith William Paetaha Wood, brief of evidence, 18 August 2006 
(doc E30), p 2
265. Document G24, p 10
266. Ibid
267. Document A6, p 27
268. ‘Lahar Could Have Been Much Worse’, New Zealand Herald, 18 
March 2007, available at http://www.nzherald.co.nz/nz/news/article.
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cfm  ?c_id=1&objectid=10429432, accessed 28 June 2011  ; New Zealand 
Government, ‘Ruapehu Lahar Goes According to Plan’, press release, 
18 March 2007, available at http://www.scoop.co.nz/stories/PA0703/
S00346.htm, accessed 28 June 2011
269. Document H3(k), pp 2–3
270. Paul Green, under questioning by Judge W W Isaac, Returned 
Services Association Working Men’s Club, Ōhakune, 1 December 2006 
(transcript 4.1.12, p 454)
271. Document H3(k), p 33
272. Ibid
273. Department of Conservation, ‘Whakapapa/Iwikau Sewerage 
Scheme: Assessment of Environmental Effects and Resource Consent’, 
September 2001 (doc D7), pp 21, 32–34
274. ‘Synopsis of Consultation 1979 to 1998’ (doc D7, app 3)
275. Ibid, p 15
276. The naming of this sewage complex as ‘Iwikau’ is inappropriate.
277. Document D7
278. Two lodges, located outside of Iwikau, were not linked into the 
scheme and continue to use septic tanks. Mr Green, questioned in 
some detail by counsel for Tūwharetoa, was unwilling to speculate 
about their future. He indicated that it could be reviewed when 
the Management Plan and the licences came up for review: Paul 
Green, under cross-examination by Karen Feint, Returned Services 
Association Working Men’s Club, Ōhakune, 1 December 2006 (tran-
script 4.1.12, pp 464–465).
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280. Document H3(k), p 33
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287. Shelly Christensen, brief of evidence, 4 September 2006 (doc F8), 
p 15
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290. Ibid, p 452
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294. Ibid, p 30
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298. Document H3(k), p 31
299. Document A62(a), p 3

300. Document H3(k), p 30
301. Document G24, pp 17–21
302. Ibid, pp 20–21
303. Ibid, app D
304. Ibid, pp 20–21
305. The Department of Conservation has a carefully composed over-
view of the project titled ‘Tongariro Kiwi Sanctuary’, Department of 
Conservation, http://www.doc.govt.nz/conservation/native-animals/
birds/land-birds/kiwi/kiwi/docs-work/tongariro-kiwi-sanctuary, 
accessed 1 July 2011.
306. See Department of Conservation, ‘Tongariro Kiwi Sanctuary’, 
p 3. Warrenheip, near Cambridge, is a pest-proof sanctuary on a prop-
erty owned by David and Juliette Wallace. It is home to a number of 
‘Operation Nest Egg’ kiwi, relocated from other sites.
307. Document A61, p 5
308. Document A64, pp 6–7
309. Document A61, p 10
310. Document A64, p 24
311. Ibid, pp 4–9  ; doc A61, pp 5–7, 14–15
312. Document A64, p 7
313. Ibid
314. Ibid, p 4
315. Document A61, p 6
316. Ibid
317. Ibid
318. Document E30, p 6. Some of these sites will be within the 
National Park, others in the wider Tongariro–Taupō Conservancy.
319. Ibid, pp 6–7
320. Document A61, pp 5–6  ; doc E30, p 5
321. Document E30, pp 4–7  ; compare Karen Sinclair, Prophetic 
Histories  : The People of the Maramatanga (Wellington  : Bridget 
Williams Books, 2002), pp 68–69 and 95–102 where she describes par-
ticular journeys, taken in 1942 and 1962, in considerable detail.
322. Department of Conservation, ‘Tongariro Kiwi Sanctuary’, p 3
323. Counsel for Ngāti Hikairo, closing submissions, 15 May 2007 
(paper 3.3.30), pp 156–158
324. Document F8, p 18
325. Document G24, p 17
326. Document H3(k), p 35
327. Ibid
328. Ibid, pp 35–36
329. Ibid, pp 36–37
330. Environmental Risk Management Authority, ‘Application for 
the Reassessment of a Hazardous Substance under Section 63 of the 
Hazardous Substances and New Organisms Act 1996  : Application 
Number HRE05002’, amended ed (Wellington  : Environmental Risk 
Management Authority, August 2008), http://www.epa.govt.nz/
publications/1080-decision-document-with-amendments.pdf
331. Ibid, p 27
332. Ibid, p 28
333. Environmental Risk Management Authority, Communications 
Guidelines for Aerial 1080 Operations (Wellington  : Environmental Risk 
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Management Authority, 2009), http://www.epa.govt.nz/publications/
ERMA-1080-guidelines.pdf
334. Ibid, pp 3, 14–17
335. The Tauranga Moana report makes clear the article 3 guaran-
tees – the Crown is required ‘to treat Māori and non-Māori equally, 
impartially and fairly’ and it must ensure that Māori cultural heritage 
receives ‘equivalent protection to Pākehā cultural heritage’  : Waitangi 
Tribunal, Tauranga Moana, vol 2, p 631.
336. Section 4(2)(a) of the National Parks Act 1980 and section 6(e) of 
the Conservation Act 1987 provide the general guidelines, and section 
17U(4) of the Conservation Act adds to the specifics. These are taken 
up in section 9(d) of General Policy for National Parks which limits 
accommodation and related facilities to those that cannot reasonably 
be provided outside the park. Taken together, these would point to a 
relocation of accommodation facilities on the Tongariro mountains 
to areas adjacent to the park. The extension of leases for lodges to 
40 years and the insertion of policy 11 into the policy guidelines for 
Tongariro National Park ensure that ‘existing legal agreements will be 
honoured’ and ‘no change can be contemplated’  : see doc H4, p 44.
337. Document D3, p 105
338. The management principles are on pages 13 to 20  ; the Kaupapa 
Māori chapter containing to principles of the Treaty of Waitangi is on 
pages 103 to 108 (doc D3).
339. See, for example, Waitangi Tribunal, Ko Aotearoa Tēnei, Te 
Taumata Tuatahi, pp 105–106, 111–112, 125–126, 233–235
340. Charlotte Sunde, Todd Taiepa, and Peter Horsley, Exploring 
Collaborative Management Initiatives between Whanganui Maori 
and the Department of Conservation (Palmerston North  : School of 
Resource and Environmental Planning, Massey University, 1999) (doc 
D28(g)). The New Zealand examples include Motatau Forest Scenic 
Reserve in Northland and Whenua Hou Nature Reserve in Foveaux 
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341. Terry de Lacey, ‘The Uluru/Kakadu Model – Anangu Tjukurrpa: 
50,000 Years of Aboriginal Law and Land Management Changing the 
Concept of National Parks in Australia’, Society and Natural Resources, 
vol 7 (1994), pp 479–480
342. Trevor Power, ‘Joint Management of Uluru – Kata Tjuta National 
Park’, Environment and Planning Law Journal, vol 19, no 4 (2002), 
pp 288–290
343. Ibid, p 288
344. Elizabeth Kemf, ed, The Law of the Mother  : Protecting Indigenous 
Peoples in Protected Areas (San Francisco  : Sierra Club Books, c1993)
345. John Cordell, ‘Who Owns the land  ? Indigenous Involvement 
in Australian Protected Areas’, in Kemf, ed, The Law of the Mother , 
pp 104–113
346. Ibid, p 104
347. Graham Griffin, ‘Welcome to Aboriginal Land  : Anangu 
Ownership and Management of Uluru Kata Tjuta National Park’, in 
Dawn Chatty and Marcus Colchester, eds, Conservation and Mobile 
Indigenous Peoples  : Displacement, Forced Settlement and Sustainable 

Development, Studies in Forced Migration, vol 10 (New York  : 
Berghahn Books, 2002), pp 362–376
348. Ibid, p 370
349. Ibid, p 371
350. De Lacey, ‘The Uluru/Kakadu Model’, p 495. This conclusion is 
supported by references from The Royal Commission into Aboriginal 
Deaths in Custody, the Commonwealth House of Representatives 
Standing Committee on Climate Change, Environment and the Arts, 
and the Australian Conservation Foundation.
351. Document H3(k), pp 2–3, 10
352. Ibid, p 10
353. Paul Green, under cross-examination by Richard Boast, Waitangi 
Tribunal offices, Wellington, 14 February 2007 (transcript 4.1.13, p 12)
354. Ibid
355. Ibid, p 13
356. Power, ‘Joint Management of Uluru – Kata Tjuta National Park’, 
pp 284–302
357. Sovereign Health Care Australia, ‘Report of the Evaluation of 
the Community Liaison Function at Uluru-Kata Tjuta National Park 
on Behalf of Parks Australia North and the Uluru-Kata Tjuta Board 
of Management’ (commissioned research report, Darwin  : Parks 
Australia North Branch, 2001)
358. Power, ‘Joint Management of Uluru – Kata Tjuta National Park’, 
p 290
359. Ibid, p 294
360. Ibid, p 299
361. Ibid
362. See, for example, Lars Carlsson and Fikret Birkes, 
‘Co-management  : Concepts and Methodological Implications’, Journal 
of Environmental Management, vol 75 (2005), pp 65–76  ; Fikret Berkes, 
‘Evolution of Co-management  : Role of Knowledge Generation, 
Bridging Organizations and Social Learning’, Journal of Environmental 
Management, vol 90 (2009), pp 1692–1702.
363. Karen Lesley Sadler, ‘A Comparative Study of Co-Management 
Agreements for National Parks  : Gwaii Haanas and Uluru – Kata Tjuta’ 
(MA thesis, University of Manitoba, 2005)  ; Suzanne Hawkes, ‘Gwaii 
Haanas Agreement  : From Conflict to Cooperation’, 1 January 1996, 
http://www.thefreelibrary.com, accessed 29 June 2011  ; Julia Gardner, 
First Nations Cooperative Management of Protected Areas in British 
Columbia  : Tools and Foundation (Vancouver  : Canadian Parks and 
Wilderness Society and Ecotrust Canada, 2001)  ; Susanne Porter-Bopp, 
‘Colonial Natures  ? Wilderness and Culture in Gwaii Haanas National 
Park Reserve and Haida Heritage Site’ (MA thesis, York University, 
2006)
364. Joel Martineau, ‘Otter Skins, Clearcuts, and Ecotourists  : 
Re-resourcing Haida Gwaii’, in M Miller, J Auyong, and N Hadley, 
Proceedings of the 1999 International Symposium on Coastal and 
Marine Tourism  : Balancing Tourism and Conservation (Seattle  : 
Washington Sea Grant Program, 2002), p 238
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cent mortality and a population as low as 500 people at the nadir  : see 
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366. Ibid, pp 241–245
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Porter-Bopp, ‘Colonial Natures  ?’, p 59
368. Porter-Bopp, ‘Colonial Natures  ?’, p 66
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371. Hawkes, ‘Gwaii Haanas Agreement  : From Conflict to 
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372. Archipelago Management Board, Gwaii Haanas National Park 
Reserve and Haida Heritage Site’s Management Plan for Terrestrial 
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Society (CPAWS), ‘Great News  ! Gwaii Haanas Marine Conservation 
Area Approved by Parliament’, CPAWS, http://www.cpawsbc.org/cam-
paigns/marine/gwaiihaanas.php, last accessed 29 June 2011.
374. The Bill was introduced, from the Haida side by Guugaaw, 
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375. Sadler, ‘Co-Management Agreements for National Parks’, p 74
376. Parks Canada, ‘Gwaii Haanas National Marine Conservation 
Area Reserve and Heritage Site’, Parks Canada, http://www.pc.gc.
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September – October 2010, available at http://depts.washington.edu/
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Network’s Forum, ‘Protecting Marine Ecosystems of Gwaii Haanas’, 
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Terrestrial Area, p 3  ; Julia Gardner, First Nations Cooperative 
Management of Protected Areas in British Columbia  : Tools and 
Foundation (Vancouver  : Canadian Parks and Wilderness Society and 
Ecotrust Canada, 2001), p 23
379. Archipelago Management Board, Management Plan for the 
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Parks Canada/Parcs Canada, news release/communique, 17 March 
2011
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ChAPter 13

WaterWays and custoMary fisheries

13.1 Introduction
The waterways and customary fisheries of our inquiry district are of vital importance to 
ngā iwi o te kāhui maunga .1 Since 1840, however, the Crown has acquired possession of 
and authority over many of these waterways . Customary fisheries within those water-
ways have also been damaged . Claimants alleged that Crown actions and omissions with 
respect to these taonga were in breach of the principles of the treaty . In this chapter, we 
assess these claims and determine how it is that Māori no longer possess so many of the 
waterways that they regard as taonga . We also determine if any Crown actions or omis-
sions adversely impacted the district’s indigenous fisheries and whether Māori have been 
prejudicially affected as a result .

te kāhui maunga form the source of many of the district’s waterways . From the heights 
of ruapehu, for example, flow the Whangaehu and Wāhianoa rivers, and the Whaka-
papanui Stream . It is likewise from the peaks of ruapehu, ngāuruhoe, and tongariro that 
nationally significant rivers, such as the Whanganui, Waikato, and tongariro, derive . A 
number of lakes are also inextricably linked with the mountain giants . Lake rotoaira is, 
for instance, situated between Mount tongariro, Mount Pīhanga and Kakaramea, while 
te Wai Whakaata o te rangihīroa (commonly known as the Blue Lake) is found on the 
upper slopes of tongariro . to the south, te Waiamoe (the Crater Lake) is located near the 
summit of Mount ruapehu . Variously described as life blood, ancestral waters, and wai 
tapu,2 the streams, rivers, and lakes of the national Park are not only of cultural, histor-
ical, and spiritual significance, but traditionally provided for the physical needs of the dis-
trict’s inhabitants . It was, for instance, in certain parts of these rivers that warriors bathed 
after battle and mothers washed following childbirth . It was also from these streams, riv-
ers, and lakes that hapū drank and gathered food, both for themselves and for any visitors 
to their rohe . Waterways thus occupied a central position in the everyday lives of ngā iwi 
o te kāhui maunga .

Fisheries contained within the district’s waterways were also regarded as taonga by ngā 
iwi o te kāhui maunga . traditionally, the streams, rivers, and lakes of the inquiry dis-
trict were teeming with aquatic life, including species such as kōaro, kōura, tuna, īnanga, 
and kākahi . Some waterways were particularly renowned for their abundant fisheries . 
rotoaira, for instance, was recognised as a food basket of the ngāti tūwharetoa people . 
Fisheries not only formed an important food source but could also be used as a medicine 
for the sick or elderly and were the subject of many traditions and tikanga . Indeed, the 
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fear that declining customary fisheries would be accompa-
nied by a loss of traditional knowledge was a major con-
cern for the claimants .

During the hearings, the tribunal heard consider-
able claimant evidence describing customary usage, and 
the traditions and tikanga surrounding waterways and 
customary fisheries .3 This evidence is crucial to how the 
tribunal will assess the issues in this chapter . In part I, we 
consider how so many of these waterways passed out of 
Māori ownership and control, and whether the passage of 
these waterways from Māori hands to the Crown met with 
their free, willing, and fully informed consent . In part II of 
this chapter, we examine the species of fish traditionally 
important to Māori, together with the traditions, tikanga, 
and fishing methods associated with them . We then turn 
to question whether actions or inactions of the Crown 
affected both the fishery itself and tangata whenua .

It is important to emphasise that our analysis in this 
chapter should be read in light of the report as a whole . 
For example, we draw on the conclusions of chapters 
6 and 7 when we assess how the beds of so many of the 
district’s waterways came to vest in the Crown . Similarly, 
chapter 13 provides vital context for chapter 14, which 
examines claims regarding the tongariro power develop-
ment (TPD) .

Previous tribunals have considered claims regarding 
waterways and customary fisheries that relate to those 
before us . We, therefore, use their findings to inform our 
own . of particular note are The Whanganui River Report 
and He Maunga Rongo  : Report on Central North Island 
Claims .

At this point, we also acknowledge that the Whanganui 
River Report was comprehensive in its treatment and anal-
ysis of claims associated with the Whanganui river . The 

Mountain streams. The 
Tongariro mountains give rise 

to many streams and rivers, like 
the Whakapapa-iti, and these 

have played a significant role in 
the lives of Māori.

13.1

Downloaded from www.waitangitribunal.govt.nz

Downloaded from www.waitangitribunal.govt.nz 



Waterways  and Customary F isheries

975

river is, however, discussed on account of its source being 
located in the tongariro national Park .

Before delving into our analysis of these issues, how-
ever, we will summarise the relevant submissions made by 
counsel for both the claimants and the Crown .

13.2 Claimant Submissions
Generic submissions on waterways and customary fish-
eries were filed by counsel for ngāti tūwharetoa,4 and 
adopted and complemented by other counsel .5 Counsel 
for ngāti rangi argued that the claimants ‘exercised 
mana whenua and rangatiratanga over their waterways, 
which were taonga guaranteed to them under the treaty’ .6 
extinguishment could only be ‘effected with the agree-
ment, consent, and knowledge’ of tangata whenua .7

13.2.1 Rangatiratanga
The claimants stressed that the Māori translation of art-
icle 2 guaranteed that tangata whenua would retain 
rangatiratanga over their land and taonga for as long as 
they wished to retain them . The Crown has breached this 
promise by failing to protect Māori rangatiratanga and by 
expropriating waterways in a non-treaty compliant man-
ner . Counsel for ngāti hikairo further submitted that in 
doing so the Crown also breached the principle of active 
protection .8

The claimants submitted that as at 1840 the iwi of the 
inquiry district exercised rangatiratanga, mana whenua, 
and kaitiakitanga over the natural and physical resources 
of the region, doing so in accordance with tikanga Māori .9 
These resources included waterways, over which iwi con-
trol was comprehensive .10

13.2.2 Waterways
(1) Expropriation of title
Counsel for ngāti tūwharetoa submitted that the opera-
tion of the law has undermined Māori possession and tino 
rangatiratanga over waterways in two ways . First, via the 
expropriation of certain ownership rights and, secondly, 
through the loss of control and authority over water-
ways when the Crown used legislation to vest in itself the 

governance of water resources and the ability to allocate 
water use rights .11 This was ‘an active disregard of treaty 
rights’ as opposed to merely an ‘inadvertent breach’ .12

The claimants argued that as at 1840 they held title over 
the waterways in the inquiry district . Although Māori 
concepts of ownership differ from those of europeans, 
analogies have been drawn between the exercise of mana 
and Māori understandings of possession and european 
concepts of property rights and ownership .13 It is also sub-
mitted that Māori title to their waterways was not extin-
guished in a treaty-compliant manner  : extinguishment 
of title, whether by legislative provisions or common law, 
needs the agreement of tangata whenua .14

(a) Navigable rivers and streams  : The claimants pointed to 
the various legislative provisions which, according to the 
Crown, served to extinguish Māori customary title over 
the waterways within the inquiry district . Such provisions 
include those contained in the Coal-mines Act Amend-
ment Act 1903, the Water and Soil Conservation Act 1967, 
and the resource Management Act 1991 (RMA), which 
vested the beds of all navigable rivers in the Crown .15 The 
Coal Mines Act 1979 (a successor to the Coal-mines Act 
Amendment Act 1903) has now been repealed, but the 
effect of the provision has been preserved by subsequent 
Acts, the most recent being section 354(1)(c) of the RMA .16

Counsel for ngāti tūwharetoa submitted that the 
Crown’s expropriation of the iwi’s rangatiratanga and 
kaitiakitanga over their waters in this manner was in 
breach of the treaty . While it was acknowledged that the 
extent to which ownership and customary property rights 
have been lost is a ‘somewhat murky legal issue’, coun-
sel argued that where this has occurred it amounted to 
a ‘clear breach’ of the guarantee contained in article 2 . It 
was further submitted that the raft of legislation enacted 
in respect of navigable rivers interfered with ‘Maori rights 
of tino rangatiratanga over, and possession of, their water-
ways in  .  .  . complex and subtle ways’ .17

(b) Non-navigable rivers and streams  : Counsel also argued 
that the application of the common law rule ad medium 
filum aquae had the effect of alienating customary 

13.2.2(1)(b)
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waterways .18 They contended that the application of this 
doctrine was in breach of treaty principles and the rule 
itself is inconsistent with tikanga Māori .19 In contrast to 
european understandings, which separate waterways 
into various parts that can and cannot be owned, Māori 
have a holistic understanding of waterways, conceptu-
alising them as single, indivisible entities . Accordingly, 
it was submitted that the rule could not apply in the 
inquiry district and therefore could neither remove ngāti 
tūwharetoa’s interests in their waterways, nor to extin-
guish the iwi’s rights upon their sale .20 Counsel for ngāti 
tūwharetoa further argued that, if the ad medium filum 
aquae rule were held to apply, ngā iwi would never have 
contemplated that either the investigation of title or the 
sale of land could result in the loss of the riverbeds con-
tained within that land, as well as the land itself . In their 
submission, such a rule would have been ‘utterly alien to 
tikanga Maori’ .21

(2) Ownership and control
(a) Effects of legislative and regulatory regimes  : Counsel for 
ngāti tūwharetoa added that the matrix of legislative and 
regulatory provisions have had effects beyond the extin-
guishment of Māori ownership . The Crown usurped the 
authority and control that tangata whenua exercised over 
water resources and how their waters could be used .22 
Similarly, counsel for ngāti hikairo submitted that, along 
with the ownership of customary fisheries and waterways, 
they have lost access to, and customary knowledge of, 
these resources .23

(b) Failure to protect Māori taonga  : Claimant counsel sub-
mitted that the Crown breached the article 2 guarantee 
that taonga would be protected and that Māori would 
retain rangatiratanga over their taonga .24 one of the coun-
sel for ngāti hikairo submitted that this article conferred 
a duty on the Crown to ‘ensure that both the spiritual and 
physical elements of those things which are taonga  .  .  . are 
protected and preserved’ .25 Counsel consistently affirmed 
that the waterways contained within the inquiry district 
are taonga .26 A number of submissions emphasised the 
particular importance of rotoaira, which was described as 

‘amongst the most treasured taonga’ .27 Despite the Crown 
vesting the lake bed in the Lake rotoaira trust on behalf 
of its ngāti tūwharetoa beneficial owners, the retention 
of their ownership became subject to the trust, whereby 
they forfeited all ‘right to compensation for the use of the 
lake’ .28

(c) Importance of restoring the mana and rangatiratanga of 
Māori  : Counsel emphasised the importance of restoring 
tribal mana over traditional natural resources, including 
water, describing this as critical to the future develop-
ment of iwi .29 They also submitted that tangata whenua 
are uniquely positioned to manage water resources . The 
claimants submitted that the Crown breached its prom-
ise to safeguard Māori rangatiratanga by usurping tang-
ata whenua management and control over waterways . 
Counsel for ngāti tūwharetoa stressed the claimants’ 
desire for the Crown to give greater recognition to their 
treaty interests and quoted the following passage from the 
government’s cabinet paper on the subject of sustainable 
water programmes with approval  :

Many Māori  .   .   . consider that their treaty interests go 
beyond solely ownership of water resources – extending to 
the protection of Māori cultural values in water, equitable 
access to the use of water for economic and cultural benefit 
and a role in decision-making about water allocation .30

Counsel argued that the Crown guaranteed Māori 
rangatiratanga over their possessions and that ranga-
tiratanga is therefore not to be qualified by a balancing 
of interests . Citing passages from the Whanganui River 
Report, counsel stated that this guarantee was ‘not con-
ditional, but was expressed to be protected, absolutely’ . 
Instead, they said, it is the Crown’s governance that should 
be ‘qualified by the promise to protect and guarantee 
rangatiratanga for as long as Maori wish to retain it’ .31

13.2.3 Customary fisheries
The claimants submitted that the fisheries, like the water-
ways, were regarded as a taonga .32 Crown actions and inac-
tions have also adversely affected customary fisheries .33 

13.2.2(2)
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one such action was the introduction of trout into water-
ways, such as rotoaira .34 This took place despite the oppo-
sition of local Māori, who ‘petitioned the Govern ment in 
1905 to prevent trout from being introduced into Lake 
rotoaira’ .35 trout brought about the decline of native spe-
cies, such as the kōaro, that had been an invaluable food 
for Māori .36 The Crown, however, failed to recognise the 
importance of protecting indigenous species until the 
1970s . It is thus argued that the Crown breached its duty 
of active protection .37

The claimants also alleged that Crown actions inter-
fered with customary fishing practices . When species on 
which iwi historically relied were wiped out, iwi such as 
ngāti hikairo ‘have had to adjust their fishing practice’ .38 
In making such adjustments, iwi have met with legal dif-
ficulties .39 In practice, counsel submitted, ‘the depletion 
of indigenous species by introduced species has rendered 
the customary right to them virtually symbolic in nature 
only’ .40 ngāti hikairo also referred to the way in which the 
iwi’s authority over rotoaira’s fishing resource has been 
usurped by the Crown . Despite the lake bed vesting in 
the iwi, the Crown has restricted ngāti hikairo’s ‘ability to 
exercise customary fishing practices in the lake’ .41

It is submitted that the curtailing of customary practices 
and rangatiratanga has been effected mainly through the 
enactment of environmental legislation and the develop-
ment of licensing regimes . In 1938, the Crown enacted the 
native Purposes Act 1938, section 22 of which, in coun-
sel’s words, granted ngāti tūwharetoa ‘the exclusive right 
to take both indigenous fish and trout’ from rotoaira . 
Counsel for ngāti hikairo submitted, however, that 
since this time these rights have been steadily eroded .42 
With the enactment of the Maori Purposes Act 1959, for 
example, those seeking to take trout from rotoaira were 
required to hold a trout fishing licence for the taupō fish-
ing district under section 4(2) . In this way, trout fishing 
has become more difficult and, owing to the diminished 
number of indigenous species as a result of predation by 
introduced species, customary fishing rights are almost 
purely symbolic .43 In addition, the claimants consider 
the existing statutory and regulatory regimes confusing, 
uncertain, and contradictory .

ngāti hikairo submitted that the principle of active 
protection requires Māori to have greater involvement 
in management of the environment . They view this as 
implying not only ‘rights of control and authority over 
the resource, but also obligations to conserve, nurture and 
protect the resource’ . Legislation that affects their ability 
to manage such resources should be clear and made in 
good faith .44 Given that trout have also come to form an 
important part of their diet, as a result of the degradation 
of customary fisheries, ngāti hikairo view their exclusion 
from the management of this resource as a further breach 
of treaty principles .45

ngāti hikairo claimed that the Crown continues to 
ignore ‘the issue of effective Maori control over fisheries’ 
and to identify the non-application of the Fisheries (Kai-
moana Customary Fishing) regulations 1998 to freshwa-
ter fisheries as part of the problem . These regulations were 
designed to ‘provide a framework for Maori management 
of the fishing resource for customary purposes’ by tangata 
whenua, but they do not apply to freshwater fisheries and 
they do not cover rotoaira .46

Counsel claimed that the Conservation Act 1987 pro-
vides that Māori have a customary right to fish but do not 
have any ability to control or manage the fishery .47 Māori 
are thus excluded from the management of the fishery 
resource, are forced to navigate their way through a lab-
yrinth of statutory provisions, and are restricted in their 
use of the resource itself .48

13.3 Crown Submissions
13.3.1 General comments
The Crown argued that the evidence presented to the tri-
bunal is insufficient to support a ‘comprehensive inquiry’ 
on waterways issues . It is specifically submitted that there 
is a lack of evidence concerning the background and devel-
opment of relevant legislation such as the Coal-mines Act 
Amendment Act 1903, and no evidence illuminating the 
understandings and intentions of parties who engaged in 
land sales and the consequent impacts on the ownership 
of waterways .49 The Crown likewise argued that, with the 
exception of the tongariro river, the claimants failed to 
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prove that each of the waterways within the inquiry dis-
trict is taonga .50

It is also the Crown’s position that the tribunal does 
not have the jurisdiction to determine questions of law . 
The Crown held that the tribunal must be ‘cautious in 
taking up the invitation to express any views on the law’ . 
The Crown specified that inquiring into the ad medium 
filum rule and whether it has been rebutted, where there 
is a lack of specific evidence, would require such caution .51

13.3.2 Rangatiratanga
The Crown rejected the claimants’ assertion that ranga-
tiratanga be unqualified on account of its absolute pro-
tection under article 2 . Citing the Court of Appeal, the 
Crown argued that ‘[t]he rights and interests of everyone 
in new Zealand, Maori and Pakeha and all others alike, 
must be subject to that overriding authority’ that is the 
Crown’s right to govern (article 1 kāwanatanga) .52

13.3.3 Waterways
(1) Expropriation of title
The Crown’s submissions confirmed its position vis-
à-vis the ownership of the beds of waterways . First, 
counsel affirmed that section 14 of the Coal-mines Act 
Amendment Act 1903 vested the beds of navigable riv-
ers in the Crown . Secondly, in respect of non-navigable 
waterways, there is the presumption that the property 
rights of the owner of the riparian land extends to the cen-
tre of the waterway .53 Crown counsel cited In re the Bed of 
the Whanganui River in support of their position that this 
principle applied to land sold by Māori .54

(a) Navigable rivers and streams  : The Crown discussed the 
means by which ownership of navigable rivers was deter-
mined under english law both before and after the intro-
duction of the Coal-mines Act Amendment Act 1903 .

Prior to the 1903 enactment, the common law rule ad 
medium filum aquae applied not only to non-navigable 
streams and rivers but also to the non-tidal sections of 
navigable waterways . The english Laws Act 1858 affirmed 
the application of the common law in new Zealand ‘so far 
as applicable to the circumstances of the said Colony’55 

and, in the Crown’s submission, dictated that title to river-
beds would pass with the title to adjoining parcels of land . 
The Crown contended that careful attention must there-
fore be paid to the timing of land sales in the region when 
considering the application of the 1903 Amendment Act .56

The Crown asserted that prior to the enactment of the 
1903 amendment a large proportion of land had already 
passed out of Māori ownership and, with it, title to the 
riverbeds adjoining these parcels of land . It is therefore 
submitted that the Act had no effect on the waterways 
contained in areas that had already been alienated . With 
respect to areas that were still in Māori ownership when 
the 1903 Act came into force, the Crown submitted that 
‘no evidence has been presented as to whether these areas 
contain navigable rivers’ . Such evidence should include 
‘the physical nature of the river in question’ .57

Quite apart from these questions, it is the Crown’s sub-
mission that section 14 of the Coal-mines Act Amendment 
Act was not in breach of the treaty . They argued that its 
enactment was, instead, a ‘legitimate exercise’ of the pow-
ers conferred by article 1 .58

(b) Non-navigable rivers and streams  : The Crown com-
mented again on the ad medium filum aquae presumption, 
arguing that this rule was not applied to ‘disentitle anyone 
from his or her property rights’, but rather as ‘a method of 
resolving any ambiguity as to the boundaries’ . The Crown 
stressed that in some cases Māori may retain title to the 
beds of non-navigable rivers within the national Park . 
Such cases include where tangata whenua ‘still possess 
title in the surrounding or adjacent land’ and where ‘the 
ad medium filum presumption is rebutted’ . In the latter 
situation, it would be necessary to consider individual 
transactions in order to establish whether or not Māori 
understandings of what was being sold aligned with those 
of the contracting party .59

(2) Ownership and control
(a) Water and Soil Conservation Act 1967  : The Crown refuted 
the suggestion that the Water and Soil Conservation Act 
1967 vested the ownership of the water resources of the 
district in the Crown and holds that it has not expropriated 
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Māori rights . The effect of the Act, the Crown argued, was 
rather to vest ‘the regulation of the use of natural water’ 
in the Crown . The Crown held that the legislation was a 
‘legitimate exercise of its kawanatanga under Article 1 of 
the treaty’ and stressed that the regulated control of natu-
ral water is in the national interest .60

The Crown also responded to the claimants’ allega-
tion that section 21 of the Water and Soil Conservation 
Act ‘abolished the doctrine of riparian rights’ . The Crown 
argued that the claimants failed to specify which riparian 
rights they perceive as being abolished by the passage of 
this provision . The Crown also submitted that rather than 
removing riparian rights, both section 21 of the Water and 
Soil Conservation Act 1967 and section 14 of the RMA go 
a long way towards codifying these rights and allowing 
their continuation . however, the Crown argued that these 
riparian rights exist only ‘in circumstances where Maori 
are the owners of adjoining land’ . The Crown accepted 
that ‘as at 1967, Maori would still have owned significant 
areas of land that encompassed waterways’, but argued 
that no evidence was presented on this score, nor on ‘the 
impact of this codification on Maori’ .61

(b) The use and control of water  : The Crown was of the 
view that flowing water is ‘incapable of ownership’ and 
that access to such is a ‘public right’ . The Crown there-
fore rejected the claimants’ assertion that their custom-
ary rights in lakes and rivers gives them not only riparian 
rights, but also rights as to the use and control over the 
water . Such assertions are, in the Crown’s view, inconsist-
ent with general understanding of the public’s rights .62

(c) The right of development  : The Crown refuted claimant 
counsels’ submissions in respect of development rights 
over water . The Crown noted the claimants’ attempt to ‘dis-
tinguish the Court of Appeal’s findings in Te Ika Whenua’, 
surmising that this was on the basis that these dealt with 
‘the “relatively conservative doctrine” of aboriginal title, 
whereas the tribunal is focussed on treaty rights’ .63 The 
Crown made two points in response . The first was that 
this approach ignores President Cooke’s statements in Te 
Runanganui o Te Ika Whenua v Attorney-General, where 

he says that ‘however liberally Maori customary title and 
treaty rights may be construed, one cannot think that 
they were ever conceived as including the right to gener-
ate electricity by harnessing water power’ .64 The second 
was also a reference to the words of President Cooke, that 
while ‘the treaty of Waitangi is to be construed as a living 
instrument’, it cannot reasonably be understood as safe-
guarding rights to generate electricity today . The Crown 
concluded that there is no ‘development right in relation 
to the generation of electricity from water’ and, moreover, 
that the Water and Soil Conservation Act did not confis-
cate or fail to protect any rights in this respect .65

13.3.4 Customary fisheries
The Crown began their submissions on the topic of cus-
tomary fisheries by making a number of acknowledge-
ments . First, the Crown recognised that ‘Lake rotoaira and 
its tributaries once contained a population of native fish 
taken by local Maori for food’ . It also conceded the likeli-
hood that Cecil Whitney of the Auckland Acclimatisation 
Society did introduce trout fry into rotoaira in September 
1918, and possibly earlier in 1900 and 1906 .66

The Crown submitted that there is no customary right 
to fish for trout . While the Crown acknowledged that the 
introduction of rainbow trout into the waterways of the 
inquiry district flourished ‘at the expense of ’ of native 
fish species, counsel stressed that trout have always been 
subject to a separate statutory regime and the only fishing 
rights are those available under those provisions’ . In sup-
port of their position, the Crown pointed to the Court of 
Appeal decision in McRitchie v Taranaki Fish and Game 
Council, which held that it was never contemplated that 
‘Maori customary fishing rights would extend to the new 
species’ .67

The Crown also rejected the claimants’ allegation that 
the legislation governing the ‘management and fishing 
rights in Lake rotoaira and its tributaries is confusing, 
ambiguous or contradictory’ .68 In support of their submis-
sion, the Crown cited provisions from the Conservation 
Act 1987, the taupo Fishery regulations 2004, and the 
rotoaira trout Fishing regulations 1979 in order to 
emphasise their clarity . It was stressed by counsel for the 
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Crown that section 26ZH of the Conservation Act 1987 
‘provides that nothing in Part 5B (Freshwater Fisheries) 
“shall affect any Maori fishing rights” ’ and that the 
Conservation Act’s requirement for a licence is dis-
tinct from those entry permits issued under part 1 of the 
rotoaira trout Fishing regulations 1979 . under these 
regulations, the Crown stated, it is the role of the rotoaira 
trust trustees to issue entry permits ‘entitling the holders 
thereof to enter in and upon the Lake and to fish for or 
take trout or other fish of any kind in or from the Lake’ .69 
The Crown said that form 1 of the rotoaira trout Fishing 
regulations makes it clear that while the permit described 
above allows access to the lake, it does not confer a right to 
fish unless the bearer has a ‘current fishing licence issued 
pursuant to the taupo trout Fishing regulations 1971 and 
pursuant to the condition of issue of that licence” ’ .70 The 
Crown conceded that the form has not been updated to 
reflect the fact that the taupo trout Fishing regulations 
have been superseded by the taupo Fishery regulations 
2004 . however, in Crown counsel’s view, it remains clear 
that ‘the prohibition in s 26ZI of the Conservation Act 
on taking sports fish without a licence applies in addi-
tion to (and is not satisfied by) an entry permit under the 
rotoaira trout Fishing regulations 1979’ .71

rather than focus exclusively on the negative conse-
quences of the introduction of trout, the Crown empha-
sised the benefits that have flowed from introduction of 
trout into the region . These include the resulting ‘eco-
nomic, social and recreational opportunities’ and ‘[t]he 
availability of trout as a food source for local Maori, albeit 
subject to regulation’ . The Crown also questioned the 
nexus between the introduction of trout and the demise 
of indigenous ecosystems by suggesting that at the time 
there was a dearth of scientific evidence on this score .72

13.4 Submissions in Reply
13.4.1 Rangatiratanga
The claimants maintained that the right of kāwanatanga, 
granted to the Crown in article 1 of the treaty, is not an 
absolute right . ngāti hāua, for example, described the 
Crown’s exercise of kāwanatanga as ‘fettered by the solemn 

guarantees in article two’ .73 ngāti tūwharetoa endorsed 
this view, pointing also to the ‘Whanganui River Report’s 
exposition of the principle that the Crown’s kawanatanga 
powers are subject to Article II guarantees’ .74 Counsel for 
rangiteauria uri elaborated on these submissions, para-
phrasing the Turangi Township Report’s finding that,

if the Crown is ever to be justified in exercising its right to 
govern in a manner that overrides tino rangatiratanga, then 
it should only be in exceptional circumstances and as a last 
resort in the national interest .75

In their submission, it would be inadequate or ‘insuffi-
cient’ to apply any test that is weaker than the standard set 
by that tribunal . Counsel further argued that, before the 
Crown takes such a step, it must subject the matter to very 
careful consideration and actively engage with the hapū 
that will be affected .76

Counsel for rangiteuria uri stated that the Crown’s 
duty of active protection is heightened where the vul-
nerability of taonga can be attributed to treaty breaches 
committed by the Crown .77 In ngāti hāua’s words, ‘where 
prejudice flows from a Crown treaty breach, the obliga-
tion of the Crown in respect of that prejudice and breach 
is heightened and increased’ . Counsel emphasised that this 
is particularly relevant in respect of the ‘Kahui Maunga 
and the tupuna awa, Whanganui’ river .78

ngāti hikairo furthermore accused the Crown of fail-
ing to directly respond to their closing submissions on 
environmental issues .79

13.4.2 Ownership and control
A number of points are made in response to the Crown’s 
submissions on the ownership of the district’s waterways . 
Counsel for rangiteuria uri, for example, stressed that 
the Whanganui river tribunal had ‘clearly found that the 
Crown’s acquisition of rights in respect of the Whanganui 
river under the application of the Coal-Mines Act, the ad 
medium filum principle or otherwise was in breach of the 
principles of the treaty’ .80 Secondly, counsel submitted that 
irrespective of who now owns them, the waterways retain 
their mauri and their status as taonga . The relationship of 
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Whanganui iwi and ngāti rangi with these waterways, 
said counsel, will continue despite changes in their legal 
ownership and that ‘the Crown’s obligation of active pro-
tection cannot materially be affected or diminished by the 
legal ownership of the waterways’ .81 Finally, it was argued 
that where acts or omissions of the Crown in breach of the 
treaty have caused Māori to lose their legal interests, ‘the 
Crown cannot reasonably benefit from the fact and effects 
of the breach, by suggesting that a different, potentially 
lesser set of treaty obligations consequently applies to the 
waterways in question in terms of any subsequent Crown 
actions or omissions’ . Counsel argued that the principle of 
redress should apply .82

Counsel for ngāti tūwharetoa refuted the Crown’s alle-
gation that the claimants did not present any evidence on 
the ownership of waterways and failed to prove that ‘the 
waters of te Mataapuna are taonga to tuwharetoa’ . In sup-
port of this position, counsel pointed to the extensive evi-
dence presented in regard to whakapapa, the significance 
of waterways and the way in which they were named 
and used by tangata whenua, and the tikanga which is 
applied .83 If the Crown did not understand or accept the 
evidence provided, they were free to subject it to cross-
examination  : the Crown did not avail themselves of this 
opportunity, however . ngāti tūwharetoa said that along 
with the lake, all of the rivers, streams, and their tributar-
ies are taonga . They view it as impossible to draw distinc-
tions between these waterways and to rank them accord-
ing to their ‘specialness’ . These waterways as all ‘related 
by whakapapa’ and as ‘te Mataapuna, the rivers that flow 
from the sacred maunga tongariro and thenceforth to 
taupō-nui-a-tia and through te Awa Whanganui’ .84

ngāti tūwharetoa also expressed concern that Crown 
submissions on the ownership of flowing water evaded 
some of the issues that they had raised . It is their submis-
sion that while the Crown set out the ‘orthodox’ common 
law position, they failed ‘to address the issue of whether 
the treaty guaranteed rights to water at Maori law’ .85

13.4.3 Customary fisheries
rejecting the Crown’s arguments, ngāti hikairo reiter-
ated their stance that the statutory regime surrounding 

the management of rotoaira and its fishery is confusing 
and complex . They further submitted that the ‘divisive 
approach to freshwater fisheries’, which they say is engen-
dered by the regime, is inconsistent with ‘Maori concep-
tions of their customary fishing rights’ . ngāti hikairo 
also reiterated the fact that the legislation has left them 
uncertain of the rights that they now hold in respect of 
rotoaira .86

In ngāti hikairo’s view, the Crown has failed to con-
sider the ways in which the introduction of trout and the 
confusing legislative regime have impacted on their abil-
ity to exercise ‘their customary fishing rights in their own 
lake’ . It is submitted that this failure amounts to a breach 
of the Crown’s duties of good faith and active protection .87

While ngāti tūwharetoa argued that, to an extent, the 
trout has now come to be something of a customary fish, 
they stress that it is not a simple case of ‘replacing one fish 
with another’ . Cultural impacts, such as a loss of mana and 
cultural knowledge of the ‘rituals associated with those 
fish’ commonly described by ngāti tūwharetoa as ‘kai 
rangatira’ also need to be considered . ngāti tūwharetoa 
also expressed concern at the fact that the Crown had not 
responded to evidence that ‘the fishery in Lake rotoaira 
had been severely [and] detrimentally impacted upon by 
the introduction of the TPD’ .88

13.5 Waterways – Tribunal Analysis
our analysis of those claims raised in respect of the dis-
trict’s waterways focuses on the following questions  :

1 . What is the significance of waterways to ngā iwi o te 
kāhui maunga  ? how were they used traditionally  ?

2 . how has possession and authority over these 
waterways passed out of Māori hands  ?

3 . Did Māori in the inquiry district knowingly and 
willingly cede possession and authority  ?

We turn now to the first of these .

13.5.1 The significance and traditional use of waterways
As noted in chapter 2, the mana of ngā iwi o te kāhui 
maunga over the inquiry district was comprehensive . They 
managed and controlled many of its natural and physical 
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resources, including the lakes, rivers, streams, and springs, 
and all that lay within them . Indeed, the harshness of the 
mountainous terrain encouraged the exploration of these 
waterways and the use of their unique properties and the 
flora and fauna that they supported . We have previously 
commented that ngā iwi o te kāhui maunga’s physical 
occupation of the land, whether permanent or seasonal, 
was necessary to obtain mana and kaitiakitanga over the 
district’s natural resources, which included its lands and 
waterways . over centuries, ngā iwi o te kāhui maunga 
forged myriad ties to these awa, puna, and roto . These con-
nections were founded in occupation and strengthened 

by whakapapa, kaitiakitanga, and the consumption of 
resources . Their mark was also stamped on the landscape 
by the names that they attributed to these waterways, 
many of which refer to traditional histories and import-
ant ancestors . Thus, while individual freehold rights did 
not exist in traditional Māori society, their interests in the 
land and its waterways are undeniable .

We turn now to examine the interests of ngā iwi o te 
kāhui maunga in greater detail, beginning with an inves-
tigation of how the possession, use, and control they exer-
cised over their waterways aligns with British conceptions 
of ownership .

A mountain torrent. Bodies of water like Lake Rotoaira and rivers that existed in bleak and sometimes extreme mountainous conditions were 
valued for their particular properties and for the way in which they could support plant and bird life.
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Downloaded from www.waitangitribunal.govt.nz

Downloaded from www.waitangitribunal.govt.nz 



Waterways  and Customary F isheries

983

(1) Notions of ownership and possession
Prior to the arrival of europeans and the signing of the 
treaty of Waitangi in 1840, Māori did not consider them-
selves to own either land or natural resources . They 
instead thought in terms of possession and control .89 
Indeed, Māori rights, whether they were in land, water, or 
waterways, were founded on ‘usage and possession, from 
which, according to the law as settled in the native Land 
Court, ownership derives’ .90

While the land itself was viewed holistically, different 
parts were set aside for various uses by different indi-
viduals or group members .91 Consequently, there was 
often a complicated network of ‘overlapping rights to the 
resources of the local forests, rivers, lakes, swamps, ocean 
fishing grounds, lagoons and cultivations’  ; rights which 
were ‘distributed amongst individuals and groups’ . These 
intersecting rights and interests could result, for example, 
in one group possessing a right to take berries from a cer-
tain area, while another had a right to cultivate kūmara, 
another to take fish from a certain stream, another to hunt 
pigeons at certain times of year, and others to reside in the 
area, cross the land, or take water .92

In its study ‘Māori Custom Law and Values in new 
Zealand’, the new Zealand Law Commission also touched 
on the question of customary tenure and the various inter-
ests it comprises . In its words  :

new Zealand in its entirety was once held by Māori under 
their own customary tenure . This tenure is generally agreed to 
be a “collective” one, in that the land belonged to all members 
of a defined group (usually a hapū) . no individual interests 
in the land were discernible, though the group might allocate 
particular functions and productive activities to individuals 
as their right . The relationship between Māori and the land 
was not one of ownership in the Western sense  ; Māori saw 
themselves as belonging to the land, rather than the land 
belonging to them .93

under customary tenure, it was possible for rights to be 
transferred within a group without title passing . In addi-
tion, when use rights were to be transferred beyond that 
group, it was necessary to obtain a general group sanction . 

to elucidate the concept, Chief Judge e t Durie likened 
Māori tenure to an ‘ancestral trust estate of indefinite 
magnitude vested in hapu but with internal use rights dis-
tributed amongst such ancestral descendants and incor-
porated outsiders who used them’ .94 In another publica-
tion he stated that

There was, consequentially, no concept of land sales, and 
no concept that an individual could use land freed of specific 
and continuing obligations to the associated ancestral group . 
There was no division of the land as to parcels according to 
metres and bounds, save for the definition of resource areas . 
The concept that the total use rights in a prescribed land 
parcel could accrue for the exclusive benefit of a few defined 
owners was foreign .95

It should be noted, too, that previous tribunals, such as 
the Whanganui river tribunal, have explored the nuances 
of the terms ‘possession’ and ‘authority’ and have con-
cluded that the distinction between them is so fine as to be 
unimportant .96 While no single english term corresponds 
exactly to this Māori idea of possession and authority, 
other tribunals have said that they see ‘ownership’ as com-
ing closest . The central north Island (CNI) tribunal, for 
instance, stated that

the treaty protected these taonga not as mere treaty interests 
but as resources that Maori possessed . The closest expres-
sion known to english law to describe the nature and extent 
of their possession would be ownership . That ownership was 
expressed through Maori law and tenure  .   .   . These complex 
systems often involved intersecting rights and obligations, 
Maori were promised in the treaty that they could exercise 
their own autonomy, authority, and control over their taonga 
in accordance with their own cultural preferences .97

In the recent urgent inquiry into the national freshwa-
ter and geothermal resources claim, the tribunal noted 
there was in fact agreement between the Crown and the 
claimants that ‘Maori customary law does not concep-
tualise Maori rights as english-style property rights’ but 
found that the point was ‘not fatal’ to the claim .98 Indeed, 
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the Whanganui river tribunal had earlier deemed that 
that which Māori possessed must be determined by what 
they possessed in fact and not by what was (and was not) 
capable of being possessed under english law .99 This is an 
important point and will be discussed in greater detail 
below .

(2) Control and authority and tikanga Māori
As stated above, Māori exercised control and authority in 
accordance with their customary laws and practices  : that 
is, in accordance with tikanga Māori . Within the national 
Park inquiry district, ngā iwi o te kāhui maunga applied 
these laws and developed traditions pertaining to the 
use and history of their waterways, thus highlighting the 
authority and control that they wielded in the region . The 
imposition of rāhui, the delineation of use boundaries, the 
enforcement of tikanga, and the exercise of kaitiakitanga 
are all examples of the control and authority exercised by 
tangata whenua .

(3) Traditions
That waterways occupied a central position in the lives 
of ngā iwi o te kāhui maunga is further evidenced by the 
wealth of traditions surrounding these lakes, rivers, and 
streams . one thread that runs through each of these his-
tories is the affirmation that the awa are born from te 
kāhui maunga . While there are numerous histories asso-
ciated with the waterways contained within our inquiry 
district, we have chosen to highlight just a few .

This tribunal was presented with a number of tradi-
tions pertaining to the Whanganui river . When ngāti 
rangi speak of the Whanganui river, for example, there is 
a tendency to speak of teardrops .100 This reference comes 
from the oral traditions surrounding the genesis of this 
mighty river . These traditions begin with the love triangle 
that existed between taranaki, tongariro, and the ‘majes-
tic and beautiful mountain ruapehu’ . ruapehu was the 
beloved wife of Mount taranaki . however, one day, when 
taranaki was away hunting, tongariro, ‘who had always 
admired ruapehu, courted and won her’ .101 When taranaki 
returned at the end of the day, he apprehended the pair . A 
battle ensued, in which taranaki was ultimately defeated . 

Crushed, he took off  ; heading towards the west coast in 
the knowledge that wherever daylight hit him was where 
he would remain . As taranaki left the Central Plateau, he 
left a trail of tears behind him . These ‘filled the river and 
all the tributaries and created the Whanganui river and 
in doing so  .  .  . also created life sustenance for man, beast 
and bird’ .102

Another version of events was also provided by the 
claimants . In this account, the mountain gods tongariro, 
taranaki, Pūtauaki, and tauhara were engaged in a fight 
over the beautiful Mount Pīhanga . In this battle, tongariro 
was again victorious and wounded taranaki as he turned 
to leave for the west coast .103

Whetumārama Mareikura presented yet another his-
tory of the Whanganui and tongariro rivers on behalf of 
his father, Matiu Mareikura . In this tradition,

ruapehu was given the supreme mana to call on the gods . 
ruapehu subsequently asked ranginui for some compan-
ions and was given two teardrops in response  : one was the 
Whanganui river, the other the tongariro . As time went on, 
he asked for more companions and was given the mountains 
tongariro and taranaki .104

Although there are differences between traditions, the 
centrality of the Whanganui river to all Whanganui 
Māori is undeniable .

The battle between tongariro and taranaki also 
resulted in the creation of Lake rotoaira . According to 
Chris Winitana’s account, before taranaki left the Central 
Plateau he took one last stab at tongariro, puncturing 
him in the side . Wounded and battle weary, ‘tongariro 
appealed to rangi-the-sky for advice and was told to let 
the essence from his wound flow forth to fill the hollowed 
basin where taranaki had once sat’ . By doing so, tongariro 
would ‘ensure that taranaki would never return’ . rangi 
also suggested that tongariro produce a spiritual guard-
ian from within his ‘furnace core’ as a further precaution 
against taranaki’s return . This guardian was duly cre-
ated and named Aorangi . he remains in rotoaira to this 
day and continues to both tend to its mauri and ensure 
its prosperity . According to Mr Winitana, the presence of 
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Aorangi extinguished ‘taranaki’s occupationary rights’ 
forever .105

As mentioned in chapter 2, ngāti rangi understand te 
Waiamoe as a reference to waters where one sleeps (see 
section 2 .5 .2(2)) .106 The name reflects traditions surround-
ing the Crater Lake, which indicate te Waiamoe as being 
‘the final resting place of key ngāti rangi ancestors’ .107 
According to Che Wilson it is also the place from which 

ngā iwi o te kāhui emerged and to which they will one day 
return .108

The Whangaehu is described by Keith Wood as ‘pre-
cious’ . The high regard in which the Whangaehu is held 
stems in part from the fact that the stream comes from 
their ‘tūpuna maunga’ . Its waters, he said, originate ‘from 
te Wai-ā-Moe (Crater Lake) and the springs that rise 
from ruapehu (Mātua te Mana), bringing their spiritual 

A stream trickles through forest and scrub away from Mount Ngāuruhoe. Streams and other waterways in National Park played an important 
sustaining, cleansing, and healing role in the lives of the region’s inhabitants.
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sustenance to our people’ .109 The sulphuric waters of the 
Whangaehu are understood as the sweat gland of ruapehu 
and are prized for their health giving properties .110

The Waikato river also has its origins in the moun-
tains of the tongariro national Park . According to Mr 
Winitana, traditional histories relate how

the well spring source which produced the waterways of the 
Waikato-iti, the tongariro river, Lake taupō and the Waikato 

river was called up from within the bosom of the earth and 
caused to flow by our ancestor tongariro .111

The story begins with the friendship between a man 
named tongariro and a woman named taupiri, who had 
grown up together in the taupō district . When taupiri 
was grown, her hand was sought by a tainui chief . She 
accepted and subsequently moved to be with her husband 
in the Waikato . once she had arrived there, however, she 

The Tongariro River. This important river plays a major role in the inquiry because of its location, its size, and its noted fishing grounds, and for the 
part that it played in the hydroelectric development scheme.
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became unwell and, although wise men and doctors tried, 
no one was able to cure her . taupiri then recalled ‘a secret 
water spring back in her native homelands in taupō’ and 
that tongariro had once told her of its medicinal proper-
ties ‘able to cure all ailments’ . taupiri promptly sent a slave 
back to the Central Plateau, requesting that tongariro pro-
vide them with water from the sacred spring .112 As soon as 
tongariro learned of taupiri’s illness, he leapt into action . 
he led the slave to a place at the side of Mount tongariro 
and, once there, intoned special prayers . Following these, 
he touched his staff against a special boulder, causing 
water to flow out . According to Mr Winitana, what began 
as a trickle soon became a torrent of water that rushed 
down the mountain slope, forming the Waikato-iti and 
then the tongariro river . The water, childlike and playful, 
then ‘dashed forward and poured out into a huge basin, 
an old volcano crater’, thus forming Lake taupō before 
‘slosh[ing] its way out at nukuhau and  .  .  . [speeding] on 
towards rotorua’ .113

taupiri’s slave ran alongside the streaming water, 
throwing stones ahead of the torrent to cut off its path . 
The water turned this way and that, but the stones con-
stantly pulled it back into line . When the flow reached 
hineura, however, it could hear the waves breaking at 
hauraki and raced towards them . unable to hold the flow 
back any longer, the slave filled the calabash and returned 
to taupiri .114

As soon as taupiri drank of the water, ‘the spark 
returned to her eyes’ . Following this miracle, everyone 
wanted to partake of tongariro’s waters . It was at this 
stage that the slave revealed that tongariro had not sent 
a mere calabash, but a whole river . When taupiri learned 
of this, she ‘chanted to the winds which carried her words 
to the waiting ears of tongariro’ . tongariro responded by 
calling to ruaimoko, the god of earthquakes, ‘to awaken 
and shake the land to form cliffs and gulleys to block the 
path of the river’ . ruaimoko obeyed tongariro’s call and 
stopped the waters .115 taupiri’s slave then

pulled it back on course throwing his stones ahead as he went . 
The torrent of water flowed past taupiri’s forefront and the 
undulating land allowed it to spread out and slow down . It 

meandered its way out to the west coast where it joined with 
the sea . Thus was born the final stretch of water, the mighty 
Waikato river of a hundred bends caused by its dipping and 
diving on its journey from tongariro mountain .116

This story not only explains how Lake taupō and the 
tongariro and Waikato rivers came to be, but also illu-
minates the fact that waters were recognised as having 
rongoā properties from the beginning . In addition it 
reveals that the names of places, such as the Waikato, may 
not only refer to their properties and usages, but also their 
histories . This is discussed in greater depth below .

(4) The importance of names
The names given to waterways refer not only to their char-
acteristics, but also to their origins – their histories . The 
vocabulary used moreover points to the importance of the 
awa and moana to the hapū of the inquiry district . The 
meanings behind the Whanganui, Waikato, Whangaehu, 
and Mangaturuturu rivers illustrate this point .

The Whanganui river has also been known as ‘te Wera 
o tongariro’ . This name, meaning the ‘warm waters of 
the tongariro’, was used for the upper section of the river 
from its source down to the point at which it meets the 
Ōhura river . While the name ‘Whanganui’ (meaning 
‘big bay’ or ‘big river mouth’) highlights the connection 
with the Whanganui people right down to the coast, it is 
a more recent innovation .117 Phrases such as ‘te wai-tuku-
kiri’, ‘te wai-herunga’, ‘te wai-kaukau’ and ‘awa tupua’ are 
also used to describe the Whanganui, and are names not 
used lightly . The significance of these descriptions derives 
from the way in which they ‘identify our spiritual and 
physical connection to our waterways that connect back 
to te Kāhui Maunga and  .  .  . to our origins as a people’ .118

Kevin hikaia provided the tribunal with another 
account of the names given to the Whanganui river . he 
explained that the source of the Whanganui is ruatupua 
– ‘our sacred spring’ . Broken into its constituent parts, 
hikaia stated that ‘The term “tupua” is a variant form of 
the word, “tipua”, and implies the indwelling of a certain 
supernatural power .’ ‘rua’, on the other hand, ‘is a per-
sonified form of knowledge’ . In this account, it is from 
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ruatupua that the original name of the Whanganui river 
– te Wainui-a-ruatupua or te Wainui a rua – derives . 
According to Mr hikaia,

these references are a strong statement of tribal and personal 
identity, are a symbol of social stability, and are an import-
ant source of emotional and spiritual strength to all uri o te 
Kahui Maunga ki tangaroa .119

While the source of the river is ruatupua, the name 
‘Whanganui’ itself originates from the tūpuna named 

hau . The pursuit of his wife, Wairaka, and her lover took 
hau south along the west coast of the north Island . The 
mouth of the first river he came across was ‘so big that he 
had to wait for the tide to go out in order to cross it’ and 
he accordingly named it ‘Whanganui’ .120

‘Waikato’ is the name given to the longest river flow-
ing through the north Island . Mr Winitana explained that 
the name is significant for two reasons . In the first expla-
nation, the word is broken in two . The first syllable, ‘wai’, 
means water . The second part of the name, ‘kato’, ‘refers 
to the backing up or the “grabbing back” of the waters as 
the volumes pour back on themselves such as is seen at 
the water fall end of huka Falls’ . his second explanation is 
more specific  : the word is broken into three – Wai-ka-tō 
– and, taken together, means ‘the water-torrent-that-was-
pulled-along’ .121 Both of Mr Winitana’s detailed explana-
tions refer, quite pointedly, to the story behind the river 
that we recounted above .

According to turuhia edmonds, ‘Whangaehu’ literally 
means “in surges” . Although the evidence is a little unclear 
on this point, it could be that this refers to the surges of 
acidic water that flowed down from te Waiamoe into the 
Whangaehu . As the acidity of the water increased and 
became ‘too toxic’ ‘all those living things would shift out 
into the clear waters in the side streams’ . In time, however, 
the toxicity would decrease and life would return to the 
clear water streams of the Whangaehu .122

The Mangaturuturu stream begins its life ‘on the west-
ern slope of Mount ruapehu directly behind raetihi and 
rongokaupo’ . It then runs in a westerly direction until 
it joins the Manganuioteao . Its name is made up of two 
words  : –manga, meaning stream, and turuturu which 
is the term for a type of support used with snares . Mr 
edmonds explained that a turuturu is the mechanism 
by which snares were held in place, or, in the case of 
kiore snares, that was used to hold the front of the trap 
upright .123 The name of this stream is thus indicative of the 
activities associated with it .

(5) Māori conceptions of waterways
The importance of the waterways as a taonga to ngā iwi 
o te kāhui maunga is reflected by the way that Māori 

The Whanganui River at Te Pōrere. The north-west boundary of the 
National Park inquiry area is formed by the meeting of the Whanganui 
and Whakapapa Rivers near Kākahi. This Whanganui is most closely 
connected with the Whanganui people.
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conceptualise their relationship with and connection to 
these waterways . In the words of Matiu Mareikura, ‘the 
river is the beginning, the beginning for our people from 
the mountain to the sea . It ties us together like the umbili-
cal cord of an unborn child’ .124 This relationship is echoed 
in their belief that when their rivers suffer, the tangata 
whenua suffer too  : ‘our ngāti rangi world view is a holis-
tic one meaning that when our tūpuna awa  .  .  . are nega-
tively affected – so are we as a people’ .125

The claimants frequently referred to the lakes, rivers 
and streams of the inquiry district as ‘ancestral waters’, 
hinting at the way in which Māori whakapapa back to 
these waterways . As Keith Wood explained, ‘ranginui and 
Papatuānuku are the original parents from whom all life is 
sourced’ . It is from these primeval parents, Mr Wood elab-
orated, that tangata whenua trace their ancestry and from 
whom water is sourced . In this way, genealogical links are 
forged between the people and their waterways .126 In the 

Māori worldview, waterways are also ancestral due to the 
involvement of the ancestors in their creation . Indeed, 
Chris Winitana views the ancestors as ‘solely respon-
sible for the birth of all the waterways in the region’ .127 
Waterways thus take on yet another layer of significance . 
of the Whanganui river, for example, Kevin hikaia 
repeated the words of a kaumātua at the 1989 Planning 
tribunal hearing about the Whanganui river flow  :

every part of the river and its environs is sacred to 
Whanganui Maori  .   .   . we are part of the river and the 
river is part of us . The water which moves in the water and 
its tributaries is not just water, but also the blood of our 
ancestors  .  .  .128

The Whanganui river tribunal strongly affirmed this 
point . As they saw it, ‘the relationship, for Maori, is first 
and foremost genealogical’ . Put simply, ancestral ties were 

The Mangaturuturu River.  
The river, which arises on 
the western slopes of Mount 
Ruapehu before joining the 
Manganuioteao, forms the 
southern boundary of the 
Waimarino land block.
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perceived to be the glue that bound the people and the 
Whanganui river .129 This is no less true of the waterways 
contained within the national Park inquiry district, of 
which the Whanganui river is one .

An appreciation of the traditions behind the water-
ways and the way that people are linked with the maunga, 
moana, and awa of the inquiry district augment our 
understanding of the assertion that the tangata whenua 
are exactly that – the people of the land and very much 
‘part and parcel of the environment’ .130

A duty of kaitiakitanga also flows from these relation-
ships . toni Waho declared that ‘the significance of our riv-
ers [is] that they are part of us and as important as any 
family member is, we are obliged and have the responsi-
bility to care for our family members in the best way that 
we can’ .131 Keith Wood saw it as Māori ‘belonging’ to the 
ancestral waters of te kāhui maunga . however, he also said 
that the hapū consider themselves ‘an integral part of the 
environment as whanaunga (relations)’, which puts them 
in a ‘relationship of kaitiakitanga’ with it . It is this relation-
ship, said Mr Wood, that gives them their role ‘as tāngata 
tiaki, as guardians and caregivers of our awa’ .132 We shall 
return to the issue of kaitiakitanga later but for the time 
being we note the close identification of river and people, 
which Che Wilson summed up as follows  :

The waters that flow from Matua te Mana (ruapehu) and 
the greater te Kāhui Maunga grouping of mountains, con-
firm our relationship to the natural environment . to elab-
orate, the relationships with and obligations we have to the 
natural environment are emphasised through the following 
Whanganui whakatauākī  ; ‘Ko au te awa, ko te awa ko au – I 
am the river and the river is me’ .133

(6) Customary use of waterways
Waterways provided tangata whenua with both physical 
and spiritual sustenance .134 It is for these reasons, too, 
that waterways occupied such a central place in the lives 
of those hapū living within the national Park inquiry 
district .

Among the abundant resources emphasised by ngā iwi o 
te kāhui maunga were kōaro, kōura, kākahi, and īnanga .135 

tuna, too were mentioned, together with the bird life that 
the waterways supported . A profusion of watercress could 
also be found on the banks of some waterways, such as the 
tokaanu river, and, in this way, rivers, lakes, and streams 
could be relied upon to provide both a reliable source of 
protein and a ‘staple green vegetable  .   .   . rich in iron and 
vitamins’ .136

Waterways were also crucial to providing other import-
ant materials . For example, the harakeke growing along 

Harakeke or flax. When grown near water, harakeke was a valuable 
resource for customary weaving, and when in flower, it provided food 
for birds.
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the banks of waterways was important in terms of cus-
tomary weaving . Some pools were especially used for 
dyeing purposes . tiaho Pillot, for instance, described the 
mud pool that was located at the western side of their sec-
tion . This reputedly contained ‘the best quality black mud 
(paru pango) in the area’ and was regarded as special by 
‘the local women who would come here to dye their flax’ .137

Then, too, waterways were an important source of 
drinking water in days gone by . Ariki Piripi, for example, 
remembered how they used to drink from rotoaira 
when the water was clear . even, when it became covered 
in green weed, water could still be taken from the puna . 
unfortunately, however, it is no longer possible to take 
water from either the lake or the puna  : rotoaira suffers 
from algal bloom and the rise in its water levels has ren-
dered the puna impossible to locate .138

Due to their provision of food and water, it is under-
standable that tangata whenua described waterways, such 
as rotoaira, as of ‘central spiritual and cultural value’ . In 
the case of rotoaira, they said it was ‘once a source of life 

giving water and food not only for the immediate hapu 
but also for the wider population of ngati tuwharetoa’ .139

Claimants also testified to the fact that waterways 
enabled movement both within and beyond the inquiry 
district .140 Indeed, the proximity of hapū to so many 
waterways inevitably meant that waka were of great 
importance .

While claimant evidence pointed to the fact that many 
of the district’s waterways were used for healings and bless-
ings, certain waterways were given particular emphasis . 
These included Lake rotokura and the Whangaehu and 
Mangawhero rivers .141

The acidic waters of the Whangaehu were particularly 
prized in this regard . Indeed, its healing properties caused 
tangata whenua to regard the river as a close friend, whom 
they loved and respected .142 Keith Wood described its sig-
nificance thus  :

The Whangaehu is precious to us as she derives from our 
tūpuna maunga, her waters originating from te Wai-ā-Moe 

Group displaying kete and  
other items woven from flax
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(Crater Lake) and the springs that rise from ruapehu (Mātua 
te Mana), bringing their spiritual sustenance to our people . 
For centuries our people have practised our rituals in her 
sacred waters . her water is highly mineralised and carries a 
distinct mix of health giving qualities .143

The sulphuric waters of the Whangaehu were particu-
larly important in the prevention and treatment of skin 
conditions, such as hakihaki (also described as ‘school 
sores’) and burns .144 te rato Waho, for instance, recalled 
that those living near the stream would ‘never have sores, 

[and]  .   .   . would swim there daily’ .145 Those who were 
afflicted with hakihaki made their way to the awa, but, as 
tikanga governed the use of the awa, special preparation 
and karakia were required before bathing . Colin richards 
explained that, when anyone was ill, the elderly would 
‘wānanga together to look for the reasons for the illness’ . 
Sometimes the wānanga would take days and at other 
times the reasons for the illness would be known immedi-
ately . It was only once the reason for the illness was under-
stood, that the person affected would ‘go down to the awa 
or the puna to whakanoa’ .146 Likewise, toni Waho stated 

The Whangaehu River at Tangiwai. The river originates from Mount Ruapehu’s crater lake and its sulphuric waters are said to heal skin conditions.
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that when he went down to the tomotomo Ariki (near 
tirorangi) with his aunt, she observed the tikanga that 
she had been taught . In accordance with these traditions, 
his aunt ‘dipped a branch of leaves into the puna, recited 
karakia and then brushed the soaked branches over me’ . 
Following this ritual, Mr Waho said that the personal issue 
he had been grappling with ‘was alleviated and cleared’ .147

Anecdotal evidence of parents taking home barrels of 
Whanga ehu water highlights again the stock placed in the 
medicinal properties of the stream and the people’s reli-
ance on it .148

Lake rotokura was also noted for its medicinal proper-
ties and was variously described as the ‘healing waters of 
rotokura’ and the ‘sacred healing waters of ngāti rangi’ .149 
The lake’s health-giving properties made rotokura espe-
cially important to ngāti rangi, who would go there ‘to 
karakia and to drink the water’ .150 In the words of raana 
Mareikura  :

From what I have been told and what I know from experi-
ence, rotokura was a place of cleansing, a place of physical 
and spiritual healing . We use the east side of the lake for 

The Mangawhero River. The Mangawhero is another river that, when its waters turned milky white, was said to have healing properties.
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[immersions] and cleansing and this is where the water flows 
out of rotokura itself .151

The rongoā properties of rotokura were not (and are 
not) widely known of, outside of ngāti rangi, and there 
is nothing at the lake to indicate to tourists or Pākehā in 
general that the lake is used for healing .152

The Mangawhero was also utilised on those occa-
sions when its waters turned a white milky colour . At 
such times, Che Wilson said that his mother’s generation 
‘would bathe in the Mangawhero  .  .  . to cure hakihaki’ . he 
admitted, however, that this has not occurred during his 
lifetime .153

Waterways had curative effects beyond the prevention 
and treatment of skin ailments, too . evidence was pres-
ented of certain streams and flows being used for massage 
purposes, as well as to help heal broken bones .154

We turn now to examine the cultural and spiritual sig-
nificance of waterways in greater detail .

ngā iwi o te kāhui maunga fervently believe that their 
waterways are possessed of mauri, a property commonly 
translated as life force or life essence . In te ao Māori, all 
things are imbued with mauri, irrespective of ‘whether it 
is the maunga, the awa, the whenua or any other living 
things’ and believe that this mauri is God given .155 Keith 
Wood explained that water has significance over and above 
other entities, however, on account of the way in which its 
mauri brings ‘spiritual and physical well-being and vitality 
to all life it encounters along its journey’, including those 
individuals who interact with it .156 This is reinforced by the 
evidence of Colin richards, who explained that ‘[t]he life 
essence of our waters goes back to the beginnings of time’, 
as does the relationship of the hapū with their tūpuna awa . 
The primacy of water amongst the elements derives from 
the fact that ‘without it there can be no life sustenance of 
Papatuanuku’ .157

It is the mauri of the water and the need for tang-
ata whenua to maintain it that fuels the obligations and 
responsibilities that iwi and hapū have as kaitiaki . In Mr 
Wood’s words, ‘our role as tāngata tiaki is to sustain the 
integrity and flow of this connective life force within all 
aspects of our tūpuna awa .’158

Claimants appearing before the tribunal made it clear 
that tribal identity is derived in part from their ancestral 
waters . While this may be difficult for Pākehā to grasp, for 
tangata whenua their sense of self is tied to their envir-
onment . In its study of Māori custom and values in new 
Zealand, the Law Commission noted that ‘land was and 
remains integral to group identity and wellbeing’ and 
further explained that Māori descended from the land 
and consider the stories of their ancestors to be ‘carved 
in it’ .159 As but one example of this in the national Park 
district, we have already recorded the story, handed down 
through the generations, of how rotoaira exists as a result 
of the love triangle between three tūpuna  : the maunga 
tongariro, Pīhanga, and taranaki (see section 13 .5 .1(3)) . 
te rata Waho also spoke of such connections and their 
relevance to ngā iwi o te kāhui maunga when she said 
‘The tūpuna awa that flow from ruapehu are our identity 
 .   .   . they are the life force of our existence  ; without our 
maunga and awa who are we  ?’160 The evidence of Puruhi 
Smith echoed these sentiments and emphasised that these 
unique relationships continue to this day  :

our people still have strong relationships with our rivers 
and lakes, especially the rangitikei, Whangaehu, and Lake 
rotoaira . our old people still say we are ‘river people’ .161

The ability to use resources as their ancestors used 
them also reinforces a sense of hapū identity . For Matthew 
howell, ancestral customary fishing areas included roto-
aira and its surrounding waterways, such as the Wairehu 
Stream and te Whaio . In his words  :

My Father, Grandparents, and the ancestors before me, 
used all these places for fishing . our tupuna fought and died 
for this whenua . We are kaitiaki . using the same sites for fish-
ing today is part of our cultural identity .162

Previous tribunals have accepted that waterways are 
profoundly linked to the identity of ngā iwi o te kāhui 
maunga . He Maunga Rongo, for instance, endorsed Ben 
White’s conclusion that ‘lakes were imbued with great 
metaphysical importance and that they were to varying 
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extents a component of Maori identity’ . This significance 
is not limited to large waterways either . That tribunal 
concluded that springs ‘can be a taonga of significance to 
the identity of a hapu or iwi, equal to the significance of 
the Whanganui river to the lives and identity of te Ati 
haunui a Paparangi’ .163

Moving to matters of a more spiritual nature, we have 
already noted that approaching waterways for healing 
purposes was in itself regarded as a spiritual act, which 
needed to be preceeded by appropriate karakia . Water 
had a ritualistic significance in other contexts, too . In the 
words of Chris Winitana, ‘Water is the conduit of both the 
sacred and the profane . It was an absolute requirement 
in most, if not all, major ritualist ceremonies .’164 As toni 
Waho explains it, water has the ability to ‘remove the pres-
ence of disturbing spiritual forces’ . Indeed, many Māori 
still regard wai as imperative if one is to ‘maintain har-
mony within the environment’ .165 Thus, bathing in water-
ways or sprinkling oneself with water can also be used as 
a means of cleansing oneself after significant life events, to 
remove tapu .

one example of using water in this way was provided 
by Don robinson, who recalled how his grandfather 
used to tell him ‘if you work on the maunga [which were 
regarded as highly tapu] you must go and wash yourself 
in the Mangawhero, or one of the other rivers, afterward, 
to cleanse yourself ’ .166 Similarly, following contact with 
death, wai māori (fresh water) is seen as having the ability 
to remove the hazardous elements of tapu, thus rendering 
the item or person safe .167

In some instances, those having bathed at a site or car-
ried out a ceremony there, whether for physical healing or 
spiritual purposes, might also seek to take a container of 
wai tapu back to their whare, so as to be able to continue 
to benefit from its special properties afterwards .168 We are 
reminded here of similar practices at places like Lourdes, 
in France, where pilgrims not only take, or bathe in, the 
waters but also buy vials to take home with them .

Special sites were also set aside for the use of new-
borns and their mothers . Morehu Wana explained that 
the hapuwhenua Stream, located in the raetihi block, was 
one such site . The stream was

used by mothers and new born babies as a cleansing area only 
after childbirth . It was taputapu and the whenua, the placenta, 
were placed in special trees up on te Puke raetihi . This was 
a symbol of the enduring link between Papatuanuku and her 
descendants and signified our ahikaa in the region . I feel sure 
that my yearning to come home is linked to this practice . The 
special significance of the hapuawhenua stream is that it only 
flows as far as tohunga rd where it becomes noa and flows 
into the taonui stream, one of our main kaituna areas .169

Water was also a significant feature of baptismal rites . 
Such rites involved the dedication of children to the ap-
propriate guardian . A girl might be dedicated to a goddess 
such as Arahutu, a daughter of Whatitiri-the-thunder-
goddess and reputedly the most beautiful woman ever 
created . Boys, on the other hand, were likely to be dedi-
cated to tumatauenga, the war god . Mr Winitana spe-
cifically mentioned a sacred spring named te-iringa-
ariki (literally, the ‘baptismal place of chiefs), where ‘the 
high-born were dedicated’ . This spring is found at tūtū-
kārangaranga, just outside the Waihī village .170

In te ao Māori, it is held that every waterway has its 
kai tiaki . Some, like the Waikato river, for instance, are 
believed to have a taniwha or kaitiaki at every turn . Kai-
tiaki have a protective role, protecting the people and 
the environment to such an extent that they have been 
described as being ‘guardians for all things’ . For Māori, 
said witnesses, ‘Kaitiaki are a very natural and very inte-
gral part of our well-being’ .171

Kaitiaki may take many forms . Aorangi, the taniwha 
of rotoaira, for example, takes the form of a tōtara log . 
Whangaipeke, on the other hand, was a taniwha in the 
Whanganui river . Local tangata whenua believe that

Whangaipeke travelled up the Whanganui river from his 
lair . When he reached the confluence of the Whanganui and 
Whakapapa rivers, he turned back to his lair . The place where 
he turned around is the place we call the ‘whirlpool’ .172

Kaitiaki have functions beyond the protection of water-
ways, however . Indeed, claimants suggested that they also 
serve as indicators of their waterway’s health and symbolic 
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indicators of the health of the tribe as a whole .173 tyronne 
(Bubs) Smith pointed to Aorangi as an example of this 
phenomenon . In the not-too-distant past, Aorangi could 
be seen ‘swimming upwind and against the current as he 
continuously circumnavigated his surrounds’ . today, how-
ever, the claimants describe him as a mere ‘shadow of his 
former self ’ . Indeed, Mr Smith depicts Aorangi as having 
‘hauled himself up out of the water’ and as not only sick, 
but ‘dying’ . Mr Smith ended by wondering whether that is 
what would become of the people living a rotoaira, too .174

Alongside these supernatural kaitiaki are the tang-
ata whenua who, as we noted earlier, also see themselves 
as having a kaitiaki function in relation to the natural 
environment . Indeed, some individuals, such as Merle 
ormsby’s parents, were (and are) formally appointed to 
be kaitiaki . As kaitiaki of the tokaanu river, Mr ormsby’s 
father would monitor who came and went from the river, 
‘who came to fish and gather food’ and, as part of this, 
ensured that they did not take excessive amounts . In his 
capacity as kaitiaki, he also ensured that the awa was 
treated with respect and was charged with reprimanding 
those who did not . An example recounted by Mr orsmby 
related to the owners of a butchery and grocery store 
who had been disposing of their ‘rubbish and offal in the 
river’ . After going to their stores and speaking to them, 
Mr ormsby’s father ‘made them come and pick it up for 
a bit’ .175 Such practical steps all contribute to ensuring the 
health and continued well-being of the awa for future 
generations .

We conclude that the waterways of the inquiry district 
have always been of significance to ngā iwi o te kāhui 
maunga . For these people, the waterways are a taonga 
and their significance is manifold . As a kaumātua once 
remarked  : as a taonga, the Whanganui river is ‘many 
things  ; both present and past, physical and metaphysical, 
real and unreal, at once precious possession and a source 
of sustenance, a means of communication with the Gods, 
the tupuna, and the Kaitiaki (taniwha)’ .176 The evidence 
before us underlines the truth of this statement, not only 
with respect to the Whanganui river, but to all of the 
waterways of the inquiry district . For generations, the 
streams, rivers, and lakes provided for the physical needs 

of those living locally  ; providing fresh drinking water, 
kai, a place to wash, and, in some instances, a means of 
travelling around the district . They were also of cultural 
and spiritual significance . As noted previously, there are 
a wealth of traditions surrounding waterways, such as 
rotoaira, the tongariro river, the Whanganui river, and 
the Waikato river . The relationship of ngā iwi with the 
awa, puna, and moana of the district is further highlighted 
by the names that have been ascribed to them, the convic-
tion that these are ancestral waters, and the reverence with 
which they are treated .

We have also spoken of control and authority, and of 
use and possession . As we have seen, however, these con-
cepts are overarched by something more  : the sense that 
ngā iwi o te kāhui maunga are intrinsically connected 
with the environment of the inquiry district, of which the 
waterways are an essential part .177

In the face of all the evidence presented to us, it is clear 
that ngā iwi o te kāhui maunga ‘possessed’ their water-
ways in the fullest sense possible . We must therefore 
concur with the view of Ika Whenua rivers tribunal – a 
view recently endorsed by the tribunal hearing the urgent 
inquiry into the national freshwater claim – that Māori 
were

entitled, as at 1840, to have conferred on them a proprie-
tary interest in the rivers that could be practically encapsu-
lated within the legal notion of the ownership of the waters 
thereof .178

We note that the national freshwater and geothermal 
resources tribunal also went on to say  :

while there might be a general expectation of access [by non-
Māori] and use for non-commercial purposes, access would 
be on Maori terms until such time as they chose to make 
a treaty-compliant alienation . And Maori could say ‘no’ . 
otherwise there was no point to the Article 2 guarantee . But 
they could not say ‘no’ unreasonably . It is fundamental to the 
treaty that each partner was expected to act reasonably and 
co-operatively towards the other and with the utmost good 
faith .179
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13.5.2 Possession and authority over waterways
We turn now to the question of how Māori lost posses-
sion and authority over their waterways . This requires an 
examination of the role played by the english legal system 
that had been imported into new Zealand . Was the law, as 
one commentator has said, the instrument typically used 
by the Crown ‘to secure control, and in many cases the 
ownership, of new Zealand’s waterways’ and, if it was, in 
what ways did that happen in our inquiry district  ?180

(1) The application of British law to New Zealand
The english Laws Act 1858 formally heralded British law 
into new Zealand and sought to clarify its status in the 
colony . The Act declared that english law, so far as it was 
applicable to the circumstances of the colony, applied from 
14 January 1840,181 that being the date on which William 
hobson became new Zealand’s first lieutenant-governor .

In a way, however, the passage of this statute merely 
formalised the status quo . hitherto, it had generally been 
assumed, by the settler population at least, that with 
Britain’s acquisition of sovereignty came ‘the automatic 
application of British law’ .182 After all, article 1 of the treaty 
conferred on the Crown the right of governorship – or, in 
the Māori text, kāwanatanga – which included the right to 
set up a system of law for the country .

The claimants alleged that it was by this law that they 
effectively lost possession of the waterways within their 
rohe and the authority and control they had once exer-
cised over them . In the words of Matthew howell  :

We’ve fought over our boundaries in the past and our land 
was never taken off us in battle by force . now we find they 
are being taken away by the pen, through statues and regu-
lations . to my mind, these rights have not been extinguished 
by us  .  .  .183

on the Crown’s side, Crown counsel’s closing submis-
sions specifically addressed the effects of the 1858 stat-
ute and the application of the common law doctrine ad 
medium filum aquae . Commenting particularly on the 
impact of the latter, counsel said  :

under this presumption, and prior to the grant of any title, 
Maori as adjoining land owners would have owned the bed of 
the river as they owned the land on both banks . however, the 
sale of riparian land, under common law, would carry with 
it a presumption of change in ownership of the ad medium 
filum interest in the bed of the adjacent waterway .184

We turn now to examine the law in more detail as it 
affected water . of particular importance here are the com-
mon law doctrine of aboriginal title and the rebuttable 

The English Laws Act 1858
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presumption of the ad medium filum aquae, and statutes 
such as the Coal-mines Act Amendment Act 1903, the 
Water and Soil Conservation Act 1967, and the resource 
Management Act 1991 .

(2) The common law
(a) Aboriginal title  : The doctrine of aboriginal title (also 
known as customary title and native title) is a creature of 
the common law . In the new Zealand context, it identi-
fies Māori as the original inhabitants of the country and 
acknowledges that they ‘held all land in new Zealand 
according to their customs and usages’185 and were accord-
ingly possessed of certain rights to land and water .186 
The doctrine seeks to protect these rights by recognising 
that although the Crown acquired radical title upon its 
assumption of sovereignty, this is held ‘subject to Maori 
customary usages or native title until the Maori custom-
ary interest had been extinguished’ .187

Customary title could be extinguished only if certain 
criteria were met . extinguishment had to be explicit – that 
is, clearly or ‘unambiguously’ directed towards that end .188 
It needed to be lawful – in other words, extinguishment 
was required to be in compliance with all relevant law .189 
And finally, extinguishment needed either be effected 
by a deliberate Act of parliament ‘authorised by law and 
unambiguously directed towards’ the extinguishment of 
Māori customary title or to meet with the free and will-
ing consent of Māori .190 Whether Māori in fact voluntarily 
ceded their possession and authority over waterways will 
be investigated below, at which point these criteria will be 
of the utmost importance .

For the time being, it is useful to examine the way in 
which courts have interpreted the doctrine of aboriginal 
title . Some of the most commonly cited statements per-
taining to aboriginal title are contained in the 1847 case, 
R  v Symonds . here, Justice Chapman asserted that the 
doctrine was one worthy of respect and stressed its pro-
tective element, suggesting that it places ‘the native race 
 .  .  . under a species of guardianship’  :

technically, it contemplates the native dominion over the 
soil as inferior to what we call an estate in fee  : practically, it 

secures to them all the enjoyments from the land which they 
had before our intercourse, and as much more as the oppor-
tunity of selling portions, useless to themselves, affords . From 
the protective character of the rule, then, it is entitled to 
respect on moral grounds, no less than to judicial support on 
strictly legal grounds .191

Justice Chapman also stated  :

Whatever may be the opinion of jurists as to the strength 
or weakness of the native title, whatsoever may have been the 
past vague notions of the natives of country, whatever may be 
their present clearer and still growing conception of their own 
dominion over land, it cannot be too solemnly asserted that it 
is entitled to be respected, that it cannot be extinguished (at 
least in times of peace) otherwise than by the free consent of 
the native occupiers . But for their protection, and for the sake 
of humanity, the Government is bound to maintain, and the 
Courts to assert, the Queen’s exclusive right to extinguish it . It 
follows from what has been said, that in solemnly guarantee-
ing the native title, and in securing what is called the Queen’s 
pre-emptive right, the treaty of Waitangi, confirmed by the 
Charter of the Colony, does not assert either in doctrine or in 
practice anything new and unsettled .192

In Te Runanganui o Te Ika Whenua Inc Society v 
Attorney-General, President Cooke provided an overview 
of the modern position . In his words,

Aboriginal title is a compendious expression to cover the 
rights over land and water enjoyed by the indigenous or estab-
lished inhabitants of a country up to the time of its colonisa-
tion . on the acquisition of the territory, whether by settle-
ment, cession or annexation, the colonising power acquires 
a radical or underlying title which goes with sovereignty . 
Where the colonising power has been the united Kingdom, 
that title vests in the Crown . But, at least in the absence of 
special circumstances displacing the principle, the radical 
title is subject to the existing native rights . They are usually, 
although not invariably, communal or collective . It has been 
authoritatively said that they cannot be extinguished (at least 
in times of peace) otherwise than by the free consent of the 
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native occupiers, and then only to the Crown and in strict 
compliance with the provisions of any relevant statutes .193

More recently, the Court of Appeal in Ngāti Apa v 
Attorney-General appears to have left the door ajar to con-
sider the determination of such rights, stating  :

The common law as received in new Zealand was modi-
fied by recognised Māori customary property interests . If 
any such customs is shown to give interests in foreshore and 
seabed, there is no room for a contrary presumption derived 
from english common law . The common law of new Zealand 
is different .194

In the same judgment, Chief Justice Sian elias stated  :

Any property interest of the Crown in land over which it 
acquired sovereignty therefore depends on any pre-existing 
customary interest and its nature  .  .  . The content of such cus-
tomary interest is a question of fact discoverable, if necessary, 
by evidence .195

While the decision in Ngāti Apa v Attorney-General was 
limited to the issue of customary interests in the foreshore 
and seabed, it does raise the question of the extent of pre-
existing Māori rights and interests in water and the possi-
bility of examining and determining these rights and their 
ongoing status .

(b) Ad medium filum aquae  : The ad medium filum aquae 
rule is a rebuttable presumption196 that determines that 
the owners of riparian land may own to the centre line of a 
river or stream . The ability to own a water bed comes from 
the fact that the common law prises apart the various 
components of waterways, separating the water from the 
riverbanks and the riverbed . Thus, while the water itself 
is not capable of being possessed, the land over which it 
flows is .

however, the Coal-mines Act Amendment Act 1903 had 
the effect of modifying the application of the ad medium 
filum aquae doctrine . From this point onwards, the com-
mon law rule applied solely to non-navigable rivers and 

streams . The beds of navigable rivers were instead vested 
in the Crown .197

As noted in chapter 6, the Crown acquired land blocks 
in a variety of ways . Broadly speaking, land in our inquiry 
district was acquired through Crown purchasing, the 
operation of the native Land Court, and through horo-
nuku te heuheu’s transaction involving the peaks in 1887 . 
The enactment of the tongariro national Park Act 1894 
also helped the Crown’s cause, enabling the Crown to 
compulsorily acquire land in the inquiry district for the 
purpose of establishing a national park .198

This acquisition of land blocks affected the ownership 
of rivers and streams . In a number of blocks, waterways 
formed one or more of the boundaries of the parcel of 
land . This was the case, for example, in the section of the 
Wai marino land block that falls within our inquiry dis-
trict . The Whakapapa river formed the northern bound-
ary of this block, while the Mangaturuturu river formed 
its southern boundary . As described in chapter 6, the 
Crown’s purchase of the Wai marino block culminated on 
5 April 1887 with the purchase of the interests of 821 of its 
owners199 and the addition of its 5,965 acres to the national 
Park in 1907 (see section 6 .5 .1(2)(b)) . Consequently, under 
the ad medium filum aquae rule, the Crown could be pre-
sumed to own to the centre of the Mangaturuturu river 
and to the centre of the Whakapapa river . however, 
because the Crown also acquired title to Mahuia (an 
adjoining land block), the Whakapapa riverbed came to 
vest entirely in the Crown .200 Likewise, the Crown’s acqui-
sition of those sections of the urewera block required for 
the national Park in 1904 resulted in the Crown owning 
this section of the Mangaturuturu riverbed (see section 
8 .2 .4(1)(e)) .

Frequently, streams and rivers were also contained 
within land blocks . The rangipō north 8 block, for 
instance, includes a section of the Wāhianoa river, as well 
as a number of tributaries that feed into the tokiāhuru 
Stream, the Ōmarae Stream, and the Mangaheuheu 
Stream . As noted in chapter 7, this block was acquired by 
means of the compulsory proclamation provision con-
tained within the tongariro national Park Act 1894 (see 
section 7 .11 .1) and when title to the block passed to the 
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Map 13.1  : Waterways in the Tongariro National Park
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Crown, ownership of the beds of these streams and rivers 
also passed .

The application of these principles within the national 
Park district was affirmed by Justice o’Malley on 16 Feb-
ruary 1955 . Presiding over the native Land Court’s inves-
tigation into title to rotoaira, Justice o’Malley confirmed 
that the principles governing the ownership of creeks and 
streams were that  :

 ӹ where a small non-navigable stream falls within a 
block it belongs to the owner of that block  ; and

 ӹ where a stream or creek lies on a boundary, the own-
ers of each respective block own to the centre of that 
stream .201

(3) The Coal-mines Act Amendment Act 1903
While the Coal-mines Act Amendment Act of 1903 
received a lot of attention in counsel submissions, it is of 
questionable relevance to our inquiry . As we have already 
indicated, the Act vested the beds of navigable rivers in 
the Crown, but could any of the rivers or streams in our 
inquiry district be deemed navigable  ?

Section 14(2) defined as ‘navigable’ any river that was

continuously or periodically of sufficient width and depth to 
be susceptible of actual or future beneficial use to the resi-
dents, actual or future, on its banks, or to the public for the 
purpose of navigation by boats, barges, punts, or rafts .202

The Whakapapa River. This waterway in the Whakapapa Scenic Reserve forms a natural northern boundary for the Waimarino block.
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existing case law supports an interpretation whereby what 
was envisaged was ‘something of the character of usage for 
commercial purposes’ .203

The recent Supreme Court decision in respect of Paki 
and Others v Attorney-General reinforced this position 
and found that ‘navigable’, as defined by section 14, con-
templated connections for either transport (in the sense 
of a public highway) or trade . In addition, the Supreme 
Court considered that navigability ought to be deter-
mined with respect to particular stretches of a river, and 
that ‘slight, intermittent and restricted use’ would not ren-
der a river navigable for the purposes of the 1903 Act .204

This being the position, we think it unlikely that own-
ership of any river or stream beds within the inquiry 

boundary would be deemed to have passed to the Crown 
under the 1903 legislation . For that reason, we leave aside 
the question of the Act’s treaty compliance or otherwise 
as not relevant to this inquiry .

We turn now to the question of how the ad medium 
filum acquae rule applied to the waterways of the inquiry 
district . As indicated above, the common law rules tended 
to accompany the passage of riparian land ownership .

(4) The ownership of the lakes of the inquiry district
The ad medium filum aquae doctrine can also apply to 
lakes that border two or more blocks of land . Whereas 
in the case of rivers or streams the rule vested title to 
the centre of the riverbed in the riparian owners, when 
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Map 13.2  : Waterways in the Waimarino block
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applied to lakes the rule determines that owners of adjoin-
ing land owned to the centre point of the lake bed . Where 
the surrounding land is owned by a number of owners, 
each share or interest is therefore ‘a wedge-shaped piece of 
land with its apex at the centre of the lake’ .205

In the authoritative treatise Land Law in New Zealand, 
Dr George hinde discusses the position where a lake is 
contained within a single block of land  :

Where a lake is situated wholly within the boundaries of a 
particular piece of land the presumption is that the bed of the 
lake is vested in the registered proprietor of the land unless 
the lake bed is excluded from the certificate of title or com-
puter register . The reason is that there is a presumption that 

the bed of a lake within the boundaries of land granted by the 
Crown was included in the grant .206

The application of these rules within the national Park 
inquiry district thus saw the possession te Wai Whakaata 
o te rangihīroa and Lake rotopounamu pass out of the 
hands of ngā iwi o te kāhui maunga .

(a) Te Wai Whakaata o Te Rangihīroa  : te Wai Whakaata o te 
rangihīroa207 (literally translated as ‘the looking glass of 
te rangihīroa’ but popularly known as the Blue Lake) lies 
between two blocks  : tongariro 1A and tongariro 2A . had 
those blocks been vested in different owners, each would 
have owned the lake bed to its centre point . however, the 
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Map 13.3  : Waterways in the Rangipō North 8 block
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Crown acquired ownership of the whole lake when the 
two blocks were vested in it by the native Land Court on 
24 September 1887 .

(b) Lake Rotopounamu  : unlike te Wai Whakaata o te 
rangihīroa, rotopounamu is contained entirely within 
one block, namely the Waipapa block . Located in the 
northern section of the tongariro national Park, Waipapa 
is now owned by the Crown and forms part of the Pīhanga 
Scenic reserve . According to Dr robyn Anderson, the 
land comprising this reserve was acquired through a com-
bination of negotiation, the purchase of interest, and the 
recovery of survey debt .208

As a small lake located entirely within a block of land 
owned by the Crown, the bed of Lake rotopounamu is 
vested entirely in the Crown .

(c) Lake Rotoaira  : rotoaira can be distinguished from 
roto pounamu and te Wai Whakaata o te rangihīroa on 
the basis that the Lake rotoaira trust holds the lake on 
trust for its ngāti tūwharetoa owners, who were awarded 
title to the lake bed in 1956 . Their retention of rotoaira has 
come at a price, however . under an agreement that was 
forged between the Crown and the trust on 30 november 
1972, not only have the owners forfeited the right to com-
pensation but they have lost much of their control over 
how the lake is used . This will be discussed in detail in 
chapter 14, where we investigate the operation and effects 
of the TPD .

The story of rotoaira and the way in which the iwi has 
retained a degree of rangatiratanga over the lake is cer-
tainly one worth recording . It should be noted, however, 
that, while title to rotoaira now vests in the Lake rotoaira 
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Map 13.4  : Te Wai Whakaata o Te Rangihīroa (the Blue Lake)
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Blue Lake, Mount Tongariro  ; Red Crater, Ngaruhoe Volcanoe, and Ruapehu, 1921. The Blue Lake was acquired by the Crown in 1887.
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trust, which holds it on behalf of its 11,310 beneficial own-
ers, title was hard won, having been awarded only after 19 
years of litigation .209

ngāti tūwharetoa’s legal journey began on 8 September 
1937, when an application for investigation into title to 
the lake was lodged with the native Land Court . When 
the first recorded hearing occurred on 1 December, the 
Crown opposed the application and claimed the lake bed 
itself . The Crown alleged that native custom did not envis-
age ownership of lake beds  ; that the beds belong to the 
Crown as an attribute of sovereignty  ; and that the Crown 
is owner of some of the lands abutting on the lake and 
claimed the right of a riparian owner .210

After a number of adjournments, the matter again came 

before the court on 28 September 1943 . At this stage in the 
proceedings, the Crown effected a major turnaround and 
withdrew its objections to the application . In doing so, 
however, Crown counsel made sure to ‘put on record that 
such action should not be taken as a precedent in respect 
to the beds of inland waters’ .211 This concern was reiterated 
in 1954, when Mr Whibley, appearing for the Department 
of Lands and Survey, emphasised that the Crown’s attitude 
towards rotoaira was specific to that lake and was by no 
means an acknowledgment that all new Zealand lakebeds 
were Māori customary land .212

Despite the fact that the Crown withdrew its opposi-
tion in 1943, however, it was over a decade before the lake 
bed formally vested in the Lake rotoaira trust .213 Indeed, 
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Map 13.5  : Lake Rotopounamu 
and the Pīhanga Scenic Reserve
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it was not until the final hearing on 12 April 1956 that a 
freehold order was issued . This vested the bed of the 
lake in the Lake rotoaira trust on behalf of the owners 
of the Waimanu, ngāpuna, Ōkahukura, rangipō north, 
Waipapa, and Motuopuhi blocks, with individual shares 
awarded ‘in the proportion that the frontage of each of 
the blocks  .  .  . bears to the total frontage of 1074 chains’ .214 

Since 1956, the number of beneficial owners has increased 
exponentially from approximately 3,500,215 to 11,310 as at 13 
July 2012 .216

The court went to considerable effort to correctly iden-
tify the beneficial owners of rotoaira . This process, which 
took several years, involved the court calling for lists of 
owners for each of the six blocks abutting the lake . These 

Lake Rotopounamu. Lying on the slopes of Mount Pīhanga in the Waipapa block, the lake is surrounded entirely by native bush and is a significant 
part of the Pīhanga Scenic Reserve.
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lists were then checked at at least two sittings of the court 
in 1954 and 1955 . There was first a preliminary check, dur-
ing which the lists were read aloud and objections were 
heard and noted . There followed a final checking and set-
tling of the lists .217

As a result of these processes, there were several itera-
tions before the list of owners was finalised . The court 
went to lengths to ensure that those with an interest in 
the lake attended these sittings, even going so far as to 
advertise the sittings in the ‘news in Maori’ broadcast .218 
Struck by the large crowds that subsequently attended the 

courts and the level of interest in these processes, Judge 
o’Malley also stressed the usefulness of the submissions 
that were made, all of which he considered ‘reasonable 
and responsible’  :

This  .   .   . was a great assistance to the Court, for no Court 
can hope to adjudicate fairly, if those persons who are bound 
by its decisions neglect to attend before it .219

As a footnote, we observe that the 11 trustees were each 
recorded as representing a hapū of ngāti tūwharetoa .220 

Lake Rotoaira. This lake was of immense importance to Ngāti Tūwharetoa and related hapū because it was a rich and plentiful supply of food.

13.5.2(4)(c)

Downloaded from www.waitangitribunal.govt.nz

Downloaded from www.waitangitribunal.govt.nz 



Waterways  and Customary F isheries

1009

We presume that this disposition was intended to reflect 
the kin groups regarded as having customary interests in 
the lake .

(5) The Native Land Amendment and Native Land Claims 
Adjustment Act 1926
The Crown also acquired waterways via the operation of 
statutes, such as the native Land Amendment and native 
Land Claims Adjustment Act 1926 . Section 14 of this stat-
ute is best known for its codification of the agreement 
whereby the bed of Lake taupō vested in the Crown . 
however, the Act also had implications for waterways 
within the national Park inquiry district, as subsection 
(4)(a) provided the Governor-General with the power to 
proclaim the bed of any river or stream flowing into Lake 
taupō to be Crown land . upon the issue of such a proc-
lamation, the Act declares that that land would be ‘freed 
from the customary or other title of natives, and the 
Crown shall have the right to use and control the waters 
flowing over such bed’ .

A proclamation was subsequently made on 7 october 
1926 . This affected 13 rivers and streams (either whole or 
in part) and included two waterways within the ambit of 
our inquiry  : namely, the Poutū Stream and the tongariro 
river .221

under this proclamation, the bed of the tongariro 
river from Lake taupō to the junction of the river with 
the Whitikau Stream222 was vested in the Crown . Part of 
this length forms the eastern boundary of the district .223

The 1926 proclamation likewise vested in the Crown the 
section of the Poutū Stream running from the confluence 
of the stream with the tongariro river to the Waimarino-
tokaanu road bridge .224 The Poutū Stream ran in an east-
erly direction from rotoaira,225 before winding north and 
connecting with the tongariro river . This portion of the 
stream is contained entirely within the inquiry district . 
The precise extent to which the stream bed vests in the 
Crown is, however, unclear due to uncertainty as to the 
location of the Waimarino–tokaanu road bridge referred 
to in the proclamation .

The ownership of these streams, together with the 
beds of Lake taupō and the Waikato river, continued 

to be a bone of contention for many years . The mat-
ter was finally settled by a deed of agreement signed by 
the Crown and the tūwharetoa Māori trust Board on 
28 August 1992 and confirmed by the trust board on 4 
February 1993 . under this agreement, the 1926 proclama-
tion was revoked and the beds of a number of waterways 
vested in the trust board . These included ‘the beds of cer-
tain rivers and streams flowing into Lake taupo’, as well 
as the lake itself,226 and specifically those contained in the 
schedule to the proclamation made on 7 october 1926 .227 
The portion of the tongariro river described above and 
the Poutū Stream were therefore among those returned 
to ngāti tūwharetoa to ‘preserve and enhance its tribal 
mana and rangatiratanga’ .228 While the 1992 deed has since 
been revoked, this provision has been restated in subse-
quent deeds . The 2007 deed of settlement, for example, 
affirms that the beds of those rivers and streams flowing 
into Lake taupō that were subject to the 1926 proclama-
tion should be vested in the board to be held on trust for 
‘the members of the ngāti tūwharetoa hapū who adjoin 
such rivers or streams’ .229 The provision is also mentioned 
in the text of the Deed in Relation to Co-governance and 
Co-management Arrangements for the Waikato River, 
signed by the tūwharetoa Māori trust Board and the 
Crown in 2010 .230

(6) The Water and Soil Conservation Act 1967
Māori authority over their customary waterways was 
removed by the passage of the Water and Soil Conservation 
Act 1967 . It vested the sole right to allocate the use of water 
in the Crown . It soon became apparent that the Crown 
had effectively nationalised rights to water . The Act pre-
served the ability to take reasonable quantities of water for 
domestic and fire fighting purposes and to provide for the 
needs of animals, but vests in the Crown ‘the sole right to 
dam any river or stream, or to divert or take natural water, 
or discharge natural water or waste into any natural water, 
or to use natural water’ .231 The Mohaka River Report, for 
its part, declared that the Act was ‘in breach of the letter 
and principles of the treaty to the extent that it conferred 
on central government exclusive control over the waters 
of the Mohaka’ .232
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It is also worth noting that previous tribunals have crit-
icised the Water and Soil Conservation Act 1967 not only 
for its assumption of control and authority over water, but 
for its failure to provide for Māori rights and interests . As 
the Whanganui river tribunal observed  :

The rivers where Maori retained significant interests in terms 
of the treaty of Waitangi had not been determined before this 
legislation was passed, as would have been necessary to fairly 
protect those interests .233

rather, as the Motunui–Waitara tribunal commented, 
under the legislation ‘the Maori interest is merely an 
aspect of the general public interest’ .234 For reasons such as 
these, the Kaituna river tribunal recommended that

the Water and Soil Conservation Act 1967 and related legis-
lation be amended to enable regional Water Boards and the 
Planning tribunal properly to take into account Maori spir-
itual and cultural values when considering applications for 
grant of water rights, the renewal thereof or objections to 
such applications’ .235

The Mohaka river tribunal also commented on the 
downstream effect of the legislation in the courts, saying, 
‘The Act makes no reference to the principles of the treaty 
of Waitangi or to Maori interests and the judicial response 
on their relevance has been variable’ . In terms of managing 
water, for instance, the tribunal observed that the courts 
(as at 1992) seemed to judge the treaty as being relevant to 
one purpose of the Act – namely, the granting of water use 
rights – but not to the Act’s second purpose which was the 
granting of water conservation orders .236

overall, the lack of any reference to Māori rights and 
interests has led some to refer to the Act as ‘monocultural 
legislation’ .237

(7) The Resource Management Act 1991
When the resource Management Act (RMA) was enacted 
in 1991, it effectively took over the functions of the Water 
and Soil Conservation Act . Indeed, the primary difference 
between the two statutes is the terminology used – more 

specifically, ‘water rights’ have transformed into ‘water 
permits’ . Section 14 of the RMA largely echoes section 21 
of the Water and Soil Conservation Act 1967 . under this 
section, the taking, using, damming, or diverting of any 
water is prohibited unless it is expressly permitted by way 
of a ‘national environmental standard, a rule in a regional 
plan as well as a rule in a proposed regional plan for the 
same region (if there is one), or a resource consent’  ; or if 
it is required to fulfil an individual’s ‘reasonable domes-
tic needs’ or ‘the reasonable needs of an individual’s ani-
mals for drinking water’  ; or is needed for fire fighting 
purposes . Such use must not have an adverse effect on the 
environment .

While the 1967 Act made no reference to the terms and 
principles of the treaty, it is worth noting that the RMA 
does . The 1991 Act includes several clauses that recognise 
Māori interests . Section 6, for example, requires author-
ities to ‘recognise and provide for  .   .   . the relationship of 
Maori and their culture and traditions with their ancestral 
lands, water, sites, waahi tapu, and other taonga’ .238 Section 
7 similarly calls for ‘particular regard’ to be paid to kaitiak-
itanga239 and section 8 requires decision makers to ‘take 
into account the principles of the treaty of Waitangi’ .240

Despite the potential for recognition of Māori interests, 
however, claimants voiced their frustration at their con-
cerns not being heard and their rights not being recog-
nised .241 It was also argued that the formulation of sections 
6(e), 7(a), and 8 of the RMA serve merely to include Māori 
interests alongside other matters (such as amenity values 
and the benefits to be gained from the use and develop-
ment of renewable energy242) to be weighed in the balance 
by the decision maker when determining whether, for 
example, a resource consent should be granted . In nyree 
nikora’s words  :

As a result, one of the major difficulties we face in deal-
ing with councils is that under the RMA we are relegated to 
presenting our issues largely as an interested party like sports 
clubs, tramping associations, conservationists and other simi-
lar groups . While we have nothing personal against these 
groups and acknowledge their concerns, our whakapapa, his-
tory, stories and for many of us our way of life are all deeply 
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connected to our awa, Whanganui, tributaries, the Kahui 
maunga, surrounding lands and other sites of significance . 
Because of these connections, which our people have fostered 
and developed from time immemorial, it is deeply offensive 
and insulting for our concerns to be dealt with in this way . 
There is no partnership or meaningful relationship with the 
councils . We are repeatedly forced to present our concerns in 
the public forum and the public submissions process .243

George Asher also criticised the consents process under 
the RMA, which he described as ‘effectively usurp[ing] 
the traditional role of ngati tuwharetoa as the stipulator 
and regulator of use rights’ . In his view, the resource con-
sents obtained by the power companies from the regional 
council heavily regulate the rights of ngāti tūwharetoa 
to exercise kaitiakitanga or management rights over their 
taonga .244

Most of the criticisms levelled at the Water and Soil 
Conservation Act 1967 therefore remain valid and were 
consequently reiterated in claimant evidence pertaining to 
the provisions of the RMA .

We return to RMA issues in chapter 14 when we con-
sider the regulatory regimes that have been in place for 
TPD water use since 1994 .

13.5.3 A knowing and willing cession of possession  ?
having considered how ngā iwi o te kāhui maunga came 
to be deprived of the possession and authority they once 
wielded over the waterways of our inquiry district, it is 
necessary to question whether such deprivation met with 
their consent . In other words, did Māori knowingly and 
willingly cede such possession and authority over their 
streams, rivers, and lakes  ?

Crown counsel submitted that the issue of consent 
may need to be examined on a case-by-case basis and 
commented, too, on the need for caution where there is 
a lack of evidence .245 We acknowledge these concerns, 
but note that the evidence in this inquiry is such that 
it is possible to identify instances in which ngā iwi o te 
kāhui maunga did not relinquish possession and author-
ity over their waterways either knowingly or voluntarily . 
For those instances where there is an evidential gap in the 

documentary record, we must bear in mind Māori con-
ceptions of waterways as single, indivisible entities with 
whom they are intrinsically connected . In our view, these 
conceptions are of the utmost importance when assessing 
whether Māori knowingly and willingly ceded possession 
and authority .

(1) Common law not common to all
It is important to note at the outset that following the sign-
ing of the treaty the law operating in new Zealand was to 
be sourced ‘to two streams’  : namely, english law (compris-
ing both common and statutory law) and Māori custom-
ary law . The Whanganui river tribunal commented on 
this, noting that the treaty of Waitangi stands as authority 
for this duality and that the english Laws Act 1858 made it 
possible for the two traditions to stand side by side .246 The 
drawing together of these traditions should have been suf-
ficient to recognise and respect Māori interests .

one must therefore consider, as the Whanganui river 
tribunal did, what Māori had in mind when they parted 
with riparian land . In other words, we must gauge whether 
ngā iwi o te kāhui maunga conceived land transactions in 
terms of Māori custom, or in terms of the english legal 
system .247 It is necessary to bear such questions in mind as 
we examine how Māori lost possession and control of the 
district’s waterways .

Applying the common law understanding to all land 
transactions is problematic . Indeed, while the ‘common 
law’ may have certain connotations, these may be nei-
ther entirely accurate nor valid when applied to the new 
Zealand context . The phrase may, for example, conjure up 
notions of a legal system that is ‘normal’ or ‘ordinary’, one 
that is quite literally ‘common to all’ and has been ‘derived 
from centuries of use’ . For the British, this may be true . 
however, the common law would have been quite alien 
to Māori . For them, it was a code derived by people of 
another culture, in another context, and in another coun-
try . The rules that it embodied were unknown to them 
and, in some cases, incomprehensible .248 take for instance 
the presumption that determined the ownership of so 
many of the waterways in the tongariro national Park  : ad 
medium filum aquae .
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(2) The common law and conceptions of waterways
As previously noted, the division of waterways into water, 
beds, and banks was possible under the english common 
law . Indeed, the ad medium filum aquae doctrine operated 
to separate out these elements and enable riparian land-
owners to own to the imaginary centre point or centre line 
of a waterway . Similar concepts apply where a waterway 
– such as a small lake or a non-navigable river or stream 
– is contained within a single block of land . here, too, the 
landowner would own the bed of that waterway, but not 
the water flowing over it . This would have been an alien 
concept to Māori, for whom waterways – their ancestral 
waters and wai tapu – were single, indivisible entities . 
The notion that ownership, together with their rights of 
control and use, could pass with the sale or alienation of 
adjoining land was equally foreign, as past judicial deci-
sions and tribunal reports have acknowledged .249

In 1929, for example, Judge Acheson presided over a 
case in which the ownership of northland’s Lake Ōmāpere 
was at issue . his comments in relation to the Māori con-
ception of the lake have been described as ‘instructive’250  :

The bed of any lake is merely a part of that lake, and no 
juggling with words or ideas will ever make it other than part 
of the lake . The Maori was and still is a direct thinker and he 
would see no more reason for separating a lake from its bed 
(as to the ownership thereof) than he would see for separat-
ing the rocks and the soils that comprise a mountain . In fact 
in olden days he would have regarded it as a rather grim joke 
had any strangers asserted that he did not possess the beds of 
his own lakes .

A lake is land covered with water, and it is part of the sur-
face of the country in which it is situated, and  .  .  . it is as much 
part of that surface and as capable of being occupied as is land 
covered by forest or land covered by a running stream .251

russell Kirkpatrick, Kataraina Belshaw, and John 
Campbell have also noted the disparity between the trad-
itional Māori view and that of the common law  :

The traditional view of Māori ownership is vastly dif-
ferent from the common law meaning . A river is a taonga 

which carries a mauri  ; it is usually guarded by taniwha who 
act as Kaitiaki . There is no separation between banks, rivers, 
margins or waters . The physical and metaphysical aspects of 
waterways in the Māori world view are inseparable, giving 
rise to their status as taonga .252

These accounts reflect the position of ngā iwi o te 
kāhui maunga, whose legal counsel consistently argued 
that the streams, rivers, and lakes encompassed by the 
inquiry district were considered single, indivisible enti-
ties .253 Claimant counsel further submitted that Māori 
would never have contemplated that ownership of the riv-
ers would pass with the sale of land, and that such a rule 
would have been ‘utterly alien to tikanga Maori’ .254

Similar arguments were put to the Whanganui river 
tribunal, who considered the ‘Crown’s application of the 
common law doctrine ad medium filum aquae to assume 
ownership over parts of the river  .  .  . to be in breach of the 
treaty of Waitangi’ .255

This position has been reiterated in several forums . In a 
commentary on the treaty of Waitangi, for instance, for-
mer Chief Judge Joe Williams described the application of 
the ad medium filum aquae presumption as inconsistent 
with the Crown’s obligations arising out of the treaty  :

the Crown [is not] entitled to rely on ad medium filum aquae 
to justify the extinguishment of Maori customary title to 
inland waterways . The tribunal has found that for the Crown 
to rely on such an esoteric rule to acquire a taonga of Maori, 
without their knowledge, was clearly unjust and in breach of 
Article II of the treaty .256

In the Te Ika Whenua Rivers Report, the tribunal 
reached a similar conclusion  :

It is inescapable that the major factor in the loss of title and 
te tino rangatiratanga over the rivers is the application of the 
ad medium filum aquae rule . By operation of that rule of law, 
title to the middle of the rivers passed to the purchasers of 
riparian lands . In the Mohaka River Report 1992, the tribunal 
found that this was an operation of the law inconsistent with 
the principles and guarantees under the treaty . We agree . At 
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least with the majority of the Te Ika Whenua land sales, the 
vendors would have had no idea of this law . Although the riv-
erbeds passed on the sale of riparian lands, this could hardly 
be said to be a voluntary sale or relinquishment of tino ranga-
tiratanga . It is significant that the Crown did not even endeav-
our to argue voluntary relinquishment based on transfer of 
title under this principle . [emphasis added .]257

These statements all regard the need to obtain the free 
and willing consent of Māori as a responsibility that flows 
from both the actual text of the treaty (particularly art-
icle 2) and the principle of active protection . We agree 
with these conclusions and reiterate that extinguish-
ment of customary title necessarily involves an agree-
ment to which both ‘the Crown and Maori subscribe and 
of which both are fully sensible’ . Indeed, the Whanganui 
river tribunal described this requirement as a ‘govern-
ing rule’ .258 As previously stated, the treaty of Waitangi 
and the english Laws Act 1858 provided for the recogni-
tion that these give to Māori customary law . The Crown 
was therefore required to take into account a number of 
factors, including Māori perceptions of waterways, their 
understandings of the effects that alienation would have 
on customary waterways, and the traditional relationship 
of ngā iwi o te kāhui maunga with these taonga .

(3) Onus of proof
Given the discrepancies between British and Māori under-
standings of waterways and the effects that the alienation 
of land would have on Māori possession and authority, we 
are of the view that the Crown was under an obligation to 
ensure that ngā iwi o te kāhui maunga fully understood 
the implications of these transactions . Accordingly, we 
believe that the onus of proof should shift to the Crown . It 
should be the Crown that needs to prove, on a case-by-case 
basis, that Māori knowingly and willingly relinquished 
possession and control over the district’s waterways . This 
approach is consistent with the contra proferentem prin-
ciple, which holds that, where there is ambiguity, an agree-
ment or contract should be ‘construed against the party 
which prepared it’ .259 Land sales in our inquiry district 
were overwhelmingly initiated by the Crown . Thus, for 

our purposes, it is appropriate that any ambiguities in 
those deeds of sale (and other means of alienation) should 
be construed in favour of ngā iwi o te kāhui maunga .

Indeed, this accords with the approach taken by the 
Mohaka river tribunal . That tribunal viewed the appli-
cation of the contra proferentem rule as both appropriate 
and just  :

Applying the rule does we think produce a just result 
because ngati Pahauwera should not be deprived of their 
taonga unless all or part of the river was clearly and unam-
biguously included within the terms of the deed .260

evidence presented to this tribunal indicates that cus-
tomary use of the district’s waterways continued long after 
the beds had vested in the Crown ad medium filum .261 In 
our view, this strengthens the conclusions drawn above .

(4) Land purchasing practices
Chapters 6 and 8 provided an overview of Crown policy 
and practice in land purchasing . Broadly speaking, the 
system put in place was designed to undermine the cul-
ture of collective decision-making and sought to acquire 
as much land as quickly as possible, thus accelerating the 
process of land alienation . together with contributing fac-
tors such as survey liens, court costs, debts, poverty, and 
a desire to participate in the cash economy of Pākehā set-
tlers, Māori were often pushed into parting with their cus-
tomary lands . In light of this approach to land purchas-
ing, we consider it highly questionable that land purchase 
officers ensured that ngā iwi o te kāhui maunga knew that 
upon sale, the waterways contained within and adjoining 
riparian land would pass to the Crown via the ad medium 
filum aquae rule . In our opinion, the onus is on the Crown 
to establish that Māori knowingly and willingly ceded 
possession of their waterways . on the evidence we have 
before us in this inquiry, we consider it not at all obvious 
that the Crown could do so .

Indeed in the following examples, in particular, we con-
sider it to be demonstrated that Māori did not knowingly 
and willingly cede possession and control of their water-
ways in this district  :
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 ӹ Rangipō North 8  : The rangipō north 8 block con-
tains the source of two streams of significance to 
Whanganui Māori  : namely, the tokiāhuru and the 
Wāhianoa . The compulsory acquisition of this par-
cel of land by the 1907 proclamation (see chapter 
7), coupled with the failure to identify the owners 
of this block at the time and the subsequent failure 
on the part of the Crown to compensate them, sug-
gests that Māori consent was never sought, let alone 
given . That the owners neither knowingly nor will-
ingly parted with their possession and control over 
the streams contained within these blocks is further 
indicated by ngāti rangi’s continued use of these 
waterways in accordance with customary practices 

and that they ‘maintain a customary relationship 
with the mountain [ruapehu] despite the Crown’s 
disturbance of [their]  .  .  . title to it’ .262

 ӹ The peak blocks  : The peak blocks are the so-
called ‘gift blocks’ centred around the peaks of 
Mount tongariro, Mount ngāuruhoe, and Mount 
ruapehu .263 While taonga in and of themselves, the 
blocks were also significant as the source of a num-
ber of important rivers and streams, such as the 
Whanganui river, the Whakapapanui Stream, the 
Whakapapaiti, the Whangaehu river, and possibly 
the Manganuioteao . The blocks also contain lakes, 
such as te Wai Whakaata o te rangihīroa (the Blue 
Lake) and te Waiamoe (the Crater Lake) . As dis-
cussed in chapter 7, we believe that understandings of 
the transaction between te heuheu and the Crown 
differed considerably . The Crown understood it as 
a gift in the common law sense of the word, believ-
ing that it would vest sole ownership of the peaks in 
the Crown . te heuheu, on the other hand, saw the 
arrangement as a tuku . While he understood that 
this would necessitate a change of title, he expected 
that there would be shared authority and ownership, 
with title to the blocks and the responsibilities of kai-
tiakitanga resting jointly in himself and the queen . 
our reasoning in relation to the waterways flows 
logically from this conclusion . namely, if te heuheu 
had not anticipated that the transaction would vest 
title to the peaks solely in the Crown, it is impossi-
ble that he would have understood that title to the 
beds of those waterways located within those blocks 
would likewise pass solely to the Crown .

 ӹ Lake Rotoaira  : Lake rotoaira can be distinguished 
from many of the waterways in the inquiry district 
because the Lake rotoaira trust retains title to the 
lake bed .

13.6 Waterways – Tribunal Findings
our findings are as follows  :

 ӹ The waterways of the tongariro national Park in-
quiry district are, and have always been, a taonga of 

A mountain stream. Mount Ruapehu towers over a series of waterfalls 
as the stream cascades its way downhill.
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ngā iwi o te kāhui maunga . Because the waterways 
are found to be taonga, the Crown is bound under 
article 2 of the treaty to actively protect customary 
ownership and use of the resource, until ngā iwi wish 
to relinquish it .

 ӹ Common law doctrines, such as ad medium filum 
aquae, and statutes such as the Water and Soil 
Conservation Act 1967 and the RMA vested the 
control, use, management, and regulation of rivers, 
streams, and lakebeds in the Crown .

 ӹ none of the rivers or streams contained within the 
inquiry district qualifies as navigable for the pur-
poses of the Coal-mines Act Amendment Act 1903 . 
This statute is therefore of no relevance to our 
inquiry .

 ӹ In line with the findings of the Whanganui river 
tribunal, we consider that the ad medium filum 
aquae doctrine embodied concepts quite alien to 
Māori . As noted above, this common law rule sepa-
rated waterways into constituent parts and vested 

The Whakapapanui Stream. One of many streams on Mount Ruapehu, the Whakapapanui makes its way through native bush.
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ownership of the waterbed in the person or persons 
that owned the adjoining land . This was in contrast 
to the Māori worldview, under which ngā iwi o te 
kāhui maunga viewed waterways holistically – that 
is, as single and indivisible entities . The Crown was 
under an obligation to ensure that Māori understood 
the full implications of land transactions and trans-
fers . The Crown did not provide evidence of having 
done so . We are, therefore, not persuaded that Māori 
ownership and authority over their waterways passed 
to the Crown (if indeed it did) with the knowledge 
and consent of ngā iwi o te kāhui maunga .

 ӹ In further support of this finding, we identified two 
examples in the historical record where Māori–
Crown understandings of land transfers did not 
align . on these occasions, it is clear that ngā iwi o te 
kāhui maunga did not fully appreciate the nature of 
these transfers, nor the operation of ad medium filum 
aquae .

 ӹ The Water and Soil Conservation Act 1967 and its 
successor, the RMA, enabled the Crown to assume 
the right to determine and allocate water use rights . 
We consider the Crown’s assumption of these powers 
to be in breach of its duty to actively protect Māori in 
the possession, use, and enjoyment of their taonga . 
In doing so, we align ourselves with the findings of 
the Mohaka River Report, which found the 1967 Act 
to be in breach of both the text of the treaty and its 
principles because it ‘conferred on central govern-
ment exclusive control’ over waters that had been 
taonga of the tangata whenua .264 We view this exclu-
sive control to have been perpetuated by the RMA .

 ӹ We further find that despite the 1991 Act’s express 
provision for Māori interests, in part II,265 these are 
frequently not given the weight that they should 
be accorded by those making decisions under the 
Act .266 This conclusion is, again, a reiteration of 
those reached by previous tribunals . In the Tauranga 
Moana Report and the Report on the Management 
of the Petroleum Resource, for instance, the tribunal 
commented that it was too easy for these otherwise 
treaty-compliant provisions to be ‘outweighed by 

other criteria’ .267 Ko Aotearoa Tēnei, the tribunal’s 
report into claims concerning law and policy affect-
ing Māori culture and identity, similarly considered 
the RMA to have fallen short of its potential . We 
endorse their recommendation that ‘the RMA regime 
be reformed, so that those who have power under the 
Act are compelled to engage with kaitiaki in order 
to deliver control, partnership, and influence where 
each of these is justified’ .268

13.7 Customary Fisheries – Tribunal Analysis
We turn now to consider the claims that were raised in 
respect of another taonga  : the customary fisheries of ngā 
iwi o te kāhui maunga . As in the above section, our analy-
sis has been organised around three key questions  :

1 . Which customary fisheries were important to 
Māori traditionally  ?

2 . have Crown actions or inactions affected the fish-
ery and, if so, how  ?

3 . What have been the effects on Māori  ?
The following section addresses the first of these 

questions, specifically examining customary usage in 
the national Park inquiry district and the relationship 
between the fishery and ngā iwi o te kāhui maunga .

13.7.1 Customary fisheries of importance to Māori
The waterways of the national Park inquiry district hosted 
a number of species that traditionally comprised the cus-
tomary fisheries of ngā iwi o te kāhui maunga . These fish-
eries were an important source of food in a harsh environ-
ment . They also represented an aspect of cultural identity, 
being dependent on the transmission of a wealth of trad-
itional knowledge, developed over centuries .

A number of traditional species have been mentioned 
in chapter 2 . We look at these in more detail here and 
examine their significance .

(1) Kōaro
of particular note in our inquiry district were the kōaro  : 
a small scaleless fish and one of 40 freshwater fish indi-
genous to new Zealand .269 Kōaro have an ‘elongated 
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cylindrical body’ and tend to be an olive-brown colour, 
with a lighter, fawn-coloured belly . These fish typically 
grow to between 230 and 270 millimetres in length .270

Within our inquiry district, kōaro were known to 
inhabit ‘tributaries of the Whanganui river near Mount 
ruapehu’ but existed in their greatest numbers in the 
waters of rotoaira and rotopounamu .271 Indeed, it is 
probably significant that elsdon Best, in his work on 
Māori fishing throughout new Zealand, should refer to 
kōaro as ‘a small fish taken at roto-a-ira Lake’ .272 In spite 
of their small size, kōaro formed an essential part of ngāti 
tūwharetoa’s diet . historical accounts dating from 1918, 
for example, describe kōaro drying in their thousands .273 
once dried, they could be stored and used during the win-
ter months . At such times they would be drawn from the 
pātaka (storehouse) by cooks and thrown in as a kinaki 
(relish), when no other meat was available .274 We were told 
that whānau at te Mānia, for example, regarded the fish-
ery as a staple .275

During our hearings, we received considerable evidence 
on the manner in which kōaro were caught . Biological 

consultant Charles Mitchell, for example, described how 
ngā iwi o te kāhui maunga would set hinaki overnight, 
particularly taking advantage of the knowledge that 
kōaro would congregate in the springs around the edge of 
rotoaira (notably the Mapouriki, ngāpuna, and Waione) 
in late spring and early summer .276 Ariki Piripi remem-
bered from his childhood fishing experiences at rotoaira 
that kōaro enjoyed the weed that sat at the bottom of the 
lake . When the wind blew and the waters were stirred 
up, however, the weed would float to the surface . At this 
point, they could haul the weed out and the kōaro would 
be dried and eaten .277 nets were also used to catch kōaro . 
ringakāpō Payne explained how nets, constructed from 
flax and fine wire netting, would be set in the lake ready 
for the kōaro . once caught, they would be pulled out and 
laid out in the sun to allow the kōaro to dry .278

The abundance of kōaro in rotoaira was graphi-
cally demonstrated when the TPD’s tokaanu intake was 
opened, allowing ‘water to flow down from Lake rotoaira 
to the turbines at the tokaanu Power Station’ .279 huge 
numbers of kōaro were sucked into the conduit along with 

The native kōaro. This small 
whitebait fish, which used to 
be plentiful in Lakes Rotoaira 
and Rotopounamu, was a staple 
food for Ngāti Tūwharetoa, 
especially during the winter 
months.
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the water and spilled out at the other end . George Asher 
quoted his father’s description of this event as something 
he would never forget  :

The water between the tokaanu traffic bridge and the pow-
erhouse was black and teeming with Koaro . I was standing 
with Clark Wynward, Bob Livesey and many other workers at 
the tokaanu Powerhouse  .  .  . and we witnessed the sad spec-
tacle of these indigenous fish using every means possible to 
swim back up the front walls of the powerhouse in an effort 
to return to Lake rotoaira . The wall was absolutely black and 
moving . Any small streams of water seeping from the north 
or east side of the wall was choked with teams of koaro .280

The account represents evidence of a significant fish stock, 
and the TPD’s considerable impact on this hapu food 
source .281

Claimants told us that rotopounamu is now ‘the last 
area where kokopu and koaro remain in significant num-
bers’, but that the kōaro population there is no longer 
sufficient to support customary fishing practices .282 
official reports are graver still  : in 1993 the Ministry for 
the environment reported that kōaro were thought to be 
extinct in rotopounamu .283

(2) Kōura
Kōura is the name given by Māori to the freshwater cray-
fish that once resided in waterways such as the tokaanu 
river, freshwater tributaries of the Whangaehu, the 
Mangawhero river, and a number of the rivers flow-
ing from the western and southern slopes of Mount 
ruapehu .284 As previously indicated in chapter 2, a num-
ber of claimants explained how their people used to go 
bobbing for crayfish . tiaho Pillot, recalled the way in 
which the women, particularly, always knew ‘exactly 
where to find the “crayfish nests” situated along  .   .   . the 
muddy banks of the tokaanu river’ .285 They would wade 
through the water searching for kōura with the handles 
of their kete (basket) lodged firmly between their teeth . 
once a nest had been found, they would reach inside, grab 
the kōura around its back and swiftly deposit it in their 
basket .286 James Biddle and Dulcie Gardiner discussed 

the plentiful supply of kōura in the Mangakōura Stream 
and tokaanu river . In both of their accounts, kōura were 
caught by attaching a piece of meat to the end of a stick or 
branch, usually taken from a mānuka tree . This method 
made the most of the kōura’s poor eyesight and strong 
sense of smell . Smelling the meat, the kōura would cling 
to the stick and could then be grabbed and transferred 
quickly to a bucket .287

Claimants described how fishing for kōura was often a 
communal activity and one that afforded an opportunity 
for traditions to be passed on to younger generations . In 
her evidence, Ms Gardiner described the strong sense of 
community that accompanied the summer nights spent 
at their papakāinga on the banks of the tokaanu river – 
aptly named te Whare o Kōura . Locals would come every 
year and sit around the two large crayfish holes, fishing 
until their kerosene buckets were full to overflowing . Ms 
Gardiner described how much she ‘loved the laughter, the 
chatter, the friendship and the whanaungatanga that filled 
those summer evenings’ .288 She noted, too, that it was on 
such evenings that ‘[w]e learned our stories, waiata and 
our whakapapa from our grand-uncles, grandfathers, 
uncles and aunties who came to fish on that stream’ .289 
James Biddle had similar memories .290

Kōura populations have now declined . Claimants were 
of the view that this decline can, in part, be attributed to 
the changing river environment . Lois tutemahurangi, for 
instance, noted that the pools where she ‘used to catch 
koura  .  .  . and go swimming have all disappeared’ .291

(3) Īnanga
Broadly speaking, īnanga is a freshwater whitebait that 
tends to be found in open waters and typically swims in 
‘smallish, roving shoals, in pools and runs of lowlands, 
rivers and in wetlands’ .292 It is important to note, how-
ever, that some ambiguity surrounds the definition of 
īnanga . According to John te herekiekie Grace’s book, 
Tuwharetoa, there are two distinct types of īnanga  : those 
captured at the mouths of rivers flowing into the sea and 
those located in lakes such as taupō, rotorua, and rotoiti . 
he describes the latter as the young of Galaxias brevipin-
nis  : the scientific name for kōaro . Grace then goes on to 
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 l Kōura or freshwater crayfish. Found in  
particular rivers and streams in the Tongariro  
area, kōura used to be an important food source, 
but their numbers have since declined.

 d Māori fishermen hauling in a catch of kōura. 
Apart from food gathering, kōura fishing was 
beneficial to Māori because the community 
spirit could be strengthened and family stories 
exchanged and learned.
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note that when smelt was introduced into inland water-
ways, they looked very similar to the fry of kōkopu . 
Both, he says, came to be known under the generic term 
‘īnanga’ .293 other sources give the scientific name of 
īnanga as Galaxias maculatus, thus distinguishing it from 
kōaro (Galaxias brevipinnis) and smelt (Retropinnia ret-
ropinna) .294 The evidence presented to this tribunal did 
not provide sufficient detail to identify which species the 
claimants were referring to, and like the CNI tribunal, we 
accept that there has likely been confusion as to the names 
attributed to the whitebait species . In the discussion that 
follows, we therefore adopt a broad view of the term . Due 
to the uncertainty, however, we will make no findings on 
īnanga specifically .295

A ngāti tūwharetoa tradition suggests that the īnanga 
was a species of note for the tribe  :

tūwharetoa oral history records that ngātiroirangi brought 
Ikatere, the god of fish, with him as a guardian to ensure their 
safe crossing of the mighty Pacific ocean . When he arrived 

in taupō, ngātiroirangi tore shreds off his kaitaka cloak and 
Ikatere helped him to turn them into whitebait īnanga .296

Claimant testimony is that īnanga were amongst 
those species of native fish that were plentiful prior to 
the introduction of trout,297 being found in waterways 
such as the rangitīkei river, Lake rotoaira, the tokaanu 
river, the upper reaches of the Whanganui river, and the 
Waimarino river . According to James Biddle, the latter 
was one of their spawning grounds .298

Īnanga were a seasonal food supply and were typically 
caught by being herded towards a net .299 once caught, 
īnanga could be dried out and added to a boil-up of water-
cress or else simply chewed .300 Dried īnanga sometimes 
served as a trade commodity, being traded with coastal 
communities for items such as salt .301

(4) Kākahi
Kākahi, or freshwater mussels, ‘are found in the mud of 
lakes, rivers and streams’ .302 Within the boundaries of the 

The common smelt.  
Smelt is one of a number 

 of indigenous fish that live in 
the district’s waterways.
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national Park inquiry district, kākahi could be found at 
the margins of Lake rotoaira and the streams running 
into it, particularly at te Pahiko and the tokaanu river .303 
While kākahi were reportedly ‘never very plentiful’, nor 
as actively sought as species such as kōura, they did form 
another food source for ngāti tūwharetoa and, like other 
shellfish, were eaten raw .304

(5) Morihana
Morihana, or carp, were not indigenous to the inquiry 
district but, once introduced, they were quickly appreci-
ated by the tangata whenua . According to Bob McDowall, 
morihana were released into Lake taupō by Sub-inspector 
Morrison of the Armed Constabulary in 1873 . Morrison 
had brought the fish with him from napier and were sub-
sequently known to Māori as morihana – this being a 
transliteration of Morrison’s name .305

Before long, morihana could be found in the tokaanu 
river and rotoaira and soon became a fish of significance 
to Māori, both as a source of food and a rongoā .306 tiaho 
Pillot explained  :

Whenever our elders became ill they would ask for family 
members to get some carp for them to be cooked and eaten . 
The liquid contents of its bladder seemed to get rid of all their 
chest infections .307

Morihana could also be used to heal infants . Indeed, both 
babies and the elderly would be ‘fed  .   .   . jelly from the 
morihana because it was rich in important nutrients’ .308

The way in which ngā iwi o te kāhui maunga caught 
morihana was described by tiaho Pillot  :

Before the introduction of fishing nets, the usual method 
we used for catching carp, was by forming two groups as a 
‘human barrier’ across the river . Sometimes we would pos-
ition ourselves across the river and in front of our home-
stead, or else nearby the inlet . It all depended on where the 
main school of carp could be found . This was usually in the 
warm and sometimes shallow waters of the inlet and where 
they would usually try to ‘camouflage’ themselves under the 
shadows of the rushes (raupo) . The second group who had 

positioned themselves further up the river, would then gradu-
ally make their way towards us, forcing the carp to swim 
desperately in the other direction, to where we would be 
waiting .309

Merle ormsby also mentioned how holding pens were 
constructed so that morihana could be easily obtained by 
the sick and the elderly .310

Although an introduced species, morihana, unlike 
trout, do not appear to have had a negative impact on 
indigenous fisheries . Indeed, morihana have effectively 
become part of the customary fishery and are now pri-
marily caught by Māori .

(6) Tuna
Claimant evidence also stressed the importance of tuna 
(freshwater eels) to ngā iwi o te kāhui maunga and de-
scribed their presence in many of the district’s waterways . 
These included the Mangawhero, taonui, Whangaehu, 
Manganuioteao, Whanganui, and Wai marino rivers, as 
well as some smaller tributaries .311 Small quantities are also 
reported to have been harvested from Lake rotoaira .312 
The tuna contained within in these waterways were par-
ticularly important to ngāti tūwharetoa on account of the 
species’ total absence from Lake taupō .313

Claimants told us how the supply of eels used to be 
abundant . Jim edmonds, for example, described the 
streams running into the Whangaehu at Karioi as ‘teem-
ing with eels’ and explained that ‘[w]here there is plenty 
of fresh flowing water the tuna will be plentiful’ .314 Lois 
tutemahurangi remembered that her father once caught 
an eel of truly mammoth proportions – over six feet long 
and approximately 10 inches in diameter – and on another 
occasion caught 50 tuna in just one hinaki .315

When large quantities of tuna were caught they were 
usually smoked .316 Jim edmonds remembers from his 
younger days that they used to add either brown sugar or 
golden syrup to the tuna before it was smoked, thus giv-
ing it a sweet flavour . he described tuna as a delicacy and 
expressed his particular love for those eel that had ‘pink 
flesh and taste[d] like the crayfish from the creeks of the 
Whangaehu in Karioi’ .317
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Witnesses also spoke of their kaitiaki responsibility 
for the resource, their evidence demonstrating a clear 
understanding of the various species’ life cycles and hab-
its . raana Mareikura, for instance, told us that ‘tuna at 
the base of the river are pa tuna, tuna in the middle of the 
river are piharau and tuna at the top level of the river are 
tuna heke’ .318 tūrama hāwira described how from the time 
of his ‘paternal grandparents, who settled and cleared 
the land at tuhiariki’, his family has been responsible for 
‘monitoring our waterways and monitoring the taking 
of tuna’ . on the Mangawhero, they ‘monitor the different 

sites, the numbers of tuna migrating and the numbers of 
returning tuna . We often come together at different hui to 
discuss what we have observed since we last met and any 
concerns we may have . We continue to monitor our tuna 
today’ .319 Matiu haitana similarly commented on the role 
of the tuna catchers, not only in catching the eel but in 
maintaining their environment . In his words  :

When I refer to uncle Biddy as a Master tuna catcher, I 
must emphasize that I mean much more than just catching 
tuna . to catch them you must also look after them and their 

Māori group smoking eels at Koroniti. Freshwater eels or tuna used to be an abundant food source in the region.
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environment . It is much like the whangai relationship that I 
discussed earlier when talking about my whakapapa . If all the 
tuna die, then there can’t be any tuna catchers .320

tuna were caught not only to benefit the individual, but 
often to benefit the wider community . Ms tutemahurangi, 
for example, testified to the way in which her father ‘caught 
fish and eels to help support our whanau, the wider group 
of relatives, and the marae when there were hui or tangi’ .321

(7) The significance of customary fisheries
The inquiry district’s waterways, with their supplies of 
kōura, kōaro, morihana, īnanga, and tuna were an import-
ant source of sustenance and protein, not only for those 
living immediately in the shadow of the mountains, 
where conditions were often harsh, but also for oth-
ers farther afield . tūroa Karatea of ngāti Waewae, for 
example, described how in his childhood, fishing could 
help to make the difference between going hungry or not . 
In addition to making the most of resources in the riv-
ers near his home in the Manawatu, he said many of his 
whānau ‘fished up the Whangaehu’ .322 Arthur Smallman 
commented that fish from rotoaira was ‘food for the 
table during the depression years and World War II’ .323 
Jim edmonds, of ngāti rangi, said that even if families 
had money, there was ‘nothing as good as being able to 
get [kai] yourself ’ . Getting tuna and crayfish from the 
Whangaehu and its tributaries was an integral part of his 
whānau’s way of life, he told us .324

Then, too, the resources of rivers, lakes, and streams 
could contribute significantly to a tribe’s ability to host 
visitors . Witnesses spoke of how the plentiful fish sup-
ply at rotoaira, along with the population of wild ducks 
or pārera that the lake attracted, led to it being known as 
te Pātaka Kai o tūwharetoa .325 This bounty enabled ngāti 
tūwharetoa to cater important hui and tangihanga326 – a 
capacity which was not only a source of pride for the hapū 
gathering and supplying the food, but which contrib-
uted to the mana of the iwi overall . other claimants, too, 
pointed to the importance of their fisheries in this context . 
Ida taute commented that ‘[m]anaaki tangata (hosting 
visitors) was a key value and tāonga to ngāti rangi people’, 

and said that whenever visitors were expected, ‘fishing 
was a primary activity to ensure that we could provide for 
our guests’ . That manaakitanga extended beyond social 
and cultural occasions  : ‘even when we had shearing gangs 
working at home, our local freshwater kai was important 
for looking after our workers’ .327

Memories of the abundance of the fish stock featured 
in the evidence of many witnesses . Ms taute, for instance, 
recalled how a sack could be filled with fish, kōura, or 
tuna within a short space of time .328 te rata Waho rein-
forced this, explaining that they could go to their tūpuna 
awa and ‘catch kai whenever we wanted a feed’ .329 Dulcie 
Gardiner recalled that she needed only to throw bread in 
the river for the fish to come swimming .330 Mr edmonds, 
too, spoke of the many aquatic species to be found in the 
rivers and streams of the inquiry district . According to his 
evidence, the Mangawhero river and the hapuawhenua, 
taonui, and Mākōtuku Streams teemed ‘with aquatic 
life such as tuna, koura, inanga and kokopu, which were 
fed by the crystal clear waters and which the rocks and 
bush helped to filter and maintain constant levels’ .331 his 
evidence makes a link between plentiful stocks and the 
health of the waterways . That link was also made by Ms 
taute, who commented that the ability to provide plenti-
ful amounts of fish to visitors was clear evidence that the 
hapū had been taking good care of their waterways, again 
contributing to their mana .332

There was also the sense of continuity and belonging 
that the activity of fishing engendered  : being able to fish 
the same waterways as one’s forebears, and employing, in 
the process, a knowledge of its fishery handed down from 
generation to generation, contributes to a sense of cultural 
identity . Mr howell expressed this clearly when he spoke 
of the customary fishing areas in and around rotoaira  :

My Father, Grandparents, and the ancestors before me, 
used all these places for fishing . our tupuna fought and died 
for this whenua . We are kaitiaki . using the same sites for fish-
ing today is part of our cultural identity .333

Kevin hikaia gave similar evidence for ngāti hāua . he 
said that there are  :
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many places left today where hinengākau [their tūpuna] 
would catch and hold the eels in the upper reaches of the 
Whanganui river, and other tributaries . The Waimarino is 
one within the national Park Inquiry District .334

Fishing for eels on these same rivers, using the 
same methods, provides an important link to the past . 
extending that web of interconnectedness and belonging 
still further, Ida taute, for ngāti rangi, described the act 
of fishing as part of sustaining ‘our relationship with our 
tūpuna awa as whanaunga’ .335

In some instances, fishing seems to have been an activ-
ity open to anyone .336 In others, witnesses implied or 
stated that fishing lore and skills were taught only to cer-
tain people . Jim edmonds, for example, said that it was 
the old people who ‘often chose the food gatherers’, and 
the role would then tend to ‘stay with that family for two 
or three generations’ . In the case of fishing, those chosen 
would not only be taught the practical techniques, but 
they also learned the Māori calendar so that they would 
know the best times to go out .337 Then, too, there was the 
importance of ensuring that the correct rituals were per-
formed . As noted by elsdon Best and others, these were 
generally carried out by a tohunga and were intended to 
ensure a successful catch .338

Children could be initiated into fishing from a young 
age, learning that even though they might be ‘bitten by 
eels or nipped by koura’, the creatures to be found in the 
waterways were ‘kai that [was] there for their benefit and 
something to be appreciated’ .339 Colin richards agreed, 
adding that they were taught ‘to always give thanks for 
the kai our awa gives us’ .340 We will return to such matters 
again below, when we discuss tikanga .

The importance of sharing was emphasised, too . Mr 
edmonds told of how when they had caught and smoked 
tuna, they would take bundles to family members  :

even if the family didn’t stop at home, we would roll up two 
or three and take them over . This is what we would do, eve-
rybody shares their kai around . There is plenty to go around, 
you feed your family, and there is more than enough so you 
share it out .341

The sick and elderly received particular consider-
ation .342 As Mr edmonds said, while you may be taking 
food to the elderly now, ‘there comes another time when 
someone will bring kai to you’ .343

Lastly, we were told that fishing teaches an awareness 
and appreciation of nature  :

You are aware of the changes in the seasons . If we lose these 
things, we will lose the value of life and why all those things 
are in our rivers in the first place . We will take those things 
for granted .344

(8) Traditional technical knowledge
having looked at the nature and extent of the fishery and 
gauged its importance in Māori society in our district, we 
turn now to look at the technical knowedge associated 
with that fishery . Keith Wood, of ngāti rangi, told us  :

our long historical association and close observation of 
these taonga  .   .   . resulted in a vast and detailed knowledge 
base of the ecology of these waterways . our use and practices 
reflected the natural seasonal flows and changes, and operated 
to preserve the natural ecological values .345

Mr Wood also gave to understand that the depth and 
breadth of traditional knowledge has often not been fully 
appreciated by others  :

There has been an historical dismissal of the depth and 
value of mātauranga and tikanga Māori . even where attempts 
are made to value and respect them, there is often difficulty 
about how to apply them, and Pākehā technical and scientific 
expertise and commercial values are allowed to override as 
being superior to Māori scientific and technical expertise and 
the requisite cultural and spiritual values .346

Many claimants, from across the district, gave concrete 
examples of traditional knowledge handed down by their 
parents, grandparents, and their forefathers and we exam-
ine some of that evidence in this section .

First there was a knowledge of the habits of differ-
ent species, both in terms of their seasonality and of the 
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best places to fish . We have already noted how kōaro were 
caught at times of the year when populations were known 
to concentrate in the streams surrounding rotoaira, and 
ngāti tūwharetoa named other places, too . They likewise 
identified places for catching īnanga, kōkopu, and other 
species .347 As to catching tuna heke (migrating tuna), years 
of observing the migratory patterns of these creatures 
taught tangata whenua that they travelled downstream at 
night, floating on the surface of the water, and following 
the froth on which they liked to feed at this stage of their 
life cycle . Bearing this in mind, said Jim edmonds, tangata 
whenua looked for the froth when constructing their pā 
tuna so that they might use the knowledge to their best 
advantage .348 Also in relation to tuna, Mr edmonds com-
mented that

There are certain places that only a few of us know about, 
where the good kai is and they are for those occasions [tangi 
and hākari] . So the stock will be there for these times, espe-
cially because it is not as plentiful in the winter months .349

Knowledge about the best catching methods and equip-
ment was also important . For tuna, it was the hīnaki, a 
woven trap often made from supplejack .350 Kevin hikaia 
told us his people used a special design passed down 
from generation to generation that has been attributed to 
hinengākau, a tupuna famous throughout the Whanganui 
river tribes for her expertise both regarding the eels 
themselves and the weaving of hīnaki .351

We have noted other examples of specialist knowledge, 
in our sections on the individual species . James Biddle 
and Dulcie Gardiner, for example, described methods of 
catching kōura  ; tiaho Pillot told us about the way her 
family used to catch morihana  ; and ringakāpō Payne 
and Ariki Piripi gave evidence about techniques and 
equipment used for catching kōaro in and around Lake 
rotoaira .352 other evidence from ngāti tūwharetoa adds 
the information that ‘Inanga was netted in the daytime, 
crates used to catch them at night’ .353

We have also already noted that part of the knowledge 
transmitted about fishing included the need to learn about 

A hinaki being woven. The 
man on the right taking notes 
is Te Rangi Hiroa. Traditional 
knowledge of fishing equipment 
and methods was passed down 
from generation to generation 
so that it was not lost.
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the Māori calendar . This determined the days on which 
it was best to fish . George Asher, for instance, spoke to 
the tribunal of his father’s successful fishing trips to 
rotoaira, commenting that one particularly notable trip 
had resulted in him catching around 60 trout in just one 
afternoon . Mr Asher attributed this success to his father’s 
adherence to the Māori calendar and his knowledge of 
seasonal changes .354 Jim edmonds also referred to the cal-
endar and its role in customary fishing  :

our people knew when to go out to fish . They followed the 
Māori calendar and the fishing was good . The Māori calendar 
starts in July, when new life begins . our people knew the nat-
ural cycles as well . They knew how to survive wherever they 
were, what to do with eels, how to put them in a hole so they 
would stay there and when you want one, they’ll be there . All 
those things, they are really neat .355

(9) Tikanga Māori
Customary fisheries were caught, treated, and managed in 
accordance with tikanga Māori . translating approximately 
as ‘the right way of doing things’, ‘tikanga’ is the word most 
often used to translate the term ‘customary law’ .356

By regulating behaviour, tikanga Māori went some way 
to ensuring the sustainability of both the environment 
and customary fisheries . Mr richards spoke, for example, 
of a ‘strict code of conduct for gathering kai’ . This code 
embodied a number of simple rules, such as always 
returning the first fish caught to the water and drawing a 
distinction between one’s wants and one’s needs, with one 
taking only what was needed for the purpose in hand .357 
tikanga Māori also imposed restrictions on women, who 
were not permitted to gather food while menstruating .358 
richards describes such tikanga as ‘very simple values’, 
but ones that are ‘very respectful and very beautiful’ .359

Māori fishing nets (kupenga) 
and traps (hinaki). The nets 
and traps were used to catch 
kōaro either in the surrounding 
springs or in Lake Rotoaira.
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tikanga also helped ensure the conservation of the fish-
ery resource . As tiaho Pillot explained  :

The river’s food resources were all ‘harvested’, includ-
ing the koura . The nests that had been ‘harvested’ the year 
before, were left untouched until the following year, so that 
every second year different areas of the river were ‘harvested’ . 
our parents would always ensure that the traditional laws of 
caring for our stream were strictly obeyed, otherwise, if not, 
then that particular family was not allowed to return . We all 
knew how much food was to be taken home for a family meal, 
ensuring that there would always be enough left for the other 
local families . Depending on the season, it was a traditional 
monthly routine for those who came to our homestead .360

Ms Pillot also described the care that would be taken 
when collecting kōura during the mating season . At such 
times, it was ‘quite common to see larger females with 
their eggs’ . When these were caught, however, they ‘would 
promptly be returned to the river’ . She also described how, 
if tikanga were not observed, the punishment imposed 
could result in the perpetrator not being allowed to have 
access to the resource in the future .361

(10) Previous Tribunals’ findings on fisheries as taonga
The ability of the fisheries resource to be conceived as a 
taonga has been accepted by many tribunals before us . It 
was, for instance, discussed at length by the Muriwhenua 
fishing tribunal, whose comments have since been cited 
with approval in many reports, including the Whanganui 
River Report and the Ngai Tahu Sea Fisheries Report . They 
were also reproduced in claimant submissions received in 
this inquiry .362

The ngāi tahu sea fisheries tribunal viewed the expo-
sition provided by the Report on the Muriwhenua Fishing 
Claim as ‘full and informative’ .363 We are of the same view 
and believe it holds true for the customary fisheries of ngā 
iwi o te kāhui maunga . one passage of the report is par-
ticularly worth quoting, despite its length  :

to understand the significance of such key treaty words as 
‘taonga’ and ‘tino rangatiratanga’ each must be seen within the 

context of Maori cultural values . In the Maori idiom ‘taonga’ 
in relation to fisheries equates to a resource, to a source of 
food, an occupation, a source of goods for gift-exchange, and 
is a part of the complex relationship between Maori and their 
ancestral lands and waters . The fisheries taonga contains a 
vision stretching back into the past, and encompasses 1,000 
years of history and legend, incorporates the mythological 
significance of the gods and taniwha, and of the tīpuna and 
kaitiaki . The taonga endures through fluctuations in the occu-
pation of tribal areas and the possession of resources over 
periods of time, blending into one, the whole of the land, 
waters, sky, animals, plants and the cosmos itself, a holistic 
body encompassing living and non-living elements .

This taonga requires particular resource, health and fishing 
practices and a sense of inherited guardianship of resources . 
When areas of ancestral land and adjacent fisheries are abused 
through over-exploitation or pollution the tangata whenua 
and their values are offended . The affront is felt by present-
day kaitiaki (guardians) not just for themselves but for their 
tipuna in the past .

The Maori ‘taonga’ in terms of fisheries has a depth and a 
breadth which goes beyond quantitative and material ques-
tions of catch volume and cash incomes . It encompasses a 
deep sense of conservation and responsibility to the future 
which colours their thinking, attitude and behaviour towards 
their fisheries .

The fisheries taonga includes connections between the 
individual and tribe, and fish and fishing grounds in the sense 
not just of tenure, or ‘belonging’, but also of personal or tribal 
identity, blood and genealogy, and of spirit . This means that a 
‘hurt’ to the environment or to the fisheries may be felt per-
sonally by a Maori person or tribe, and may hurt not only the 
physical being, but also the prestige, the emotions and the 
mana .

The fisheries taonga, like other taonga, is a manifestation of 
a complex Maori physic-spiritual conception of life and life’s 
forces . It contains economic benefits, but it is also a giver of 
personal identity, a symbol of social stability, and a source of 
emotional and spiritual strength .

This vision provided the mauri (life-force) which ensured 
the continued survival of the iwi Maori . Maori fisher-
ies include, but are not limited to a narrow physical view of 
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fisheries, fish, fishing grounds, fishing methods and the sale 
of those resources, for monetary gain  ; but they also embrace 
much deeper dimensions in the Maori mind .364

This passage reinforces many of the points that were 
made in the claimant evidence and which have been 
canvassed here . The excerpt, for example, stresses the 
importance of customary fisheries, both in terms of their 
economic and cultural value, as well as their ability to 
physically sustain the iwi living in the district . The pas-
sage highlights, too, the importance of traditional know-
ledge as regards the fisheries resource itself, and the ways 
in which it should be sustainably used and managed, so as 
to ensure its longevity . It hints at the spiritual dimension 
of the resource, suggesting that the fisheries taonga is far 
more than a resource merely there to be exploited . While 
we accept that attitudes do change over time, we believe 
that for many tangata whenua in our inquiry district the 
views expressed still resonate strongly . In a later section, 
we will turn to examining the impacts of losing customary 
fisheries and the associated traditional knowledge . First, 
though, we look at whether the Crown can be deemed to 
have played any role in the loss of customary species .

13.7.2 Effect of Crown actions or inactions on fisheries
having established the importance of customary fish-
eries to ngā iwi o te kāhui maunga, we turn to examine 
whether any Crown actions or omissions have affected 
these fisheries .

(1) The Waitangi Tribunal’s jurisdiction
We note at the outset of this discussion that the Waitangi 
tribunal is not able to inquire into commercial fishing .365 
The tribunal’s jurisdiction does, however, extend to non-
commercial Māori fisheries and includes issues pertain-
ing to access .366 In our inquiry district, the interests of ngā 
iwi o te kāhui maunga in rivers, lakes, and streams clearly 
extend to the customary fisheries within those waters, and 
these are interests which are not commercial . rather, the 
fisheries were important as a source of sustenance for the 
people of the district, and as a source of mana, enabling 
them to provide appropriately for their guests . Then, too, 

the fisheries and the practices surrounding them con-
nected the people to a collective past . Considerable bod-
ies of associated knowledge were passed down through 
the generations, including knowledge of which fisheries 
resources could be drawn on for medicinal purposes . It is 
what happened to these customary fisheries that concerns 
us here .

(2) Introduction of non-indigenous species
It is the claimants’ submission that the introduction 
of exotic species into the waterways of the tongariro 
national Park has had an adverse impact on Māori cus-
tomary fisheries . Particularly at issue was the introduction 
of trout and catfish (the latter not to be confused with carp 
or morihana) .367 Much of the evidence presented on this 
score related to rotoaira .

rotoaira, as we have seen, was without doubt the most 
productive fishery in the inquiry district . It provided 
those living locally (and indeed further afield) with a year-
round source of protein and remains of great significance 
today . Many, over the years, have spoken enthusiastically 
about the provision of this lake, not only in terms of the 
original native species, but also, subsequently, as a source 
of high quality trout . The Marine Department’s senior 
administration officer (a Mr hobbs), for instance, praised 
the lake in 1958 as approaching ‘the optimum for trout 
production’ .368 While his statement may be true, ngā iwi 
o te kāhui maunga say they never consented to the libera-
tion of trout, and that the introduction of this foreign spe-
cies came at a cost .369

Within our inquiry district, records show that the ear-
liest liberation of trout fry was in 1898, when a private 
party released trout fry ‘in various head streams of the 
tongariro’ .370 Further introductions of trout fry into riv-
ers followed . Letters between John Cullen (whom we 
have already encountered in chapter 11)  371 and the general 
manager of the Department of tourist and health resorts 
reveal that 300,000 trout fry were transported from 
rotorua to the rivers of the national Park in 1914, followed 
by a further 450,000 in September 1915 . According to the 
correspondence between the two men, these actions were 
undertaken to ensure that the Waimarino and national 
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Park rivers would be ‘well stocked in a year or two’ . Prior 
to 1928, Cullen also ‘supervised the liberation of 25,000 
trout fry into the Whakapapanui, Whakapapaiti and 
Mahuia streams’ . These fry had been gifted to the park 
board by the Department of Internal Affairs .372

As to lakes, by 1906 rainbow trout had been liberated 
into rotoaira, where their numbers soon ballooned . It was 
a different picture at rotopounamu, where for many years 

trout failed to establish . only after another illegal intro-
duction in the 1980s did they really multiply there .373

(3) The question of consent
Although Cecil Whitney of the Auckland Acclimatisation 
Society maintained that local Māori had supported the 
introduction of trout into rotoaira in 1900,374 other evi-
dence presented to this tribunal puts his assertion in 

Trout fry being liberated, 1920s. Large numbers of fry were released into the region’s waterways between 1914 and 1928.

13.7.2(3)

Downloaded from www.waitangitribunal.govt.nz 

Downloaded from www.waitangitribunal.govt.nz 



Te  Kāhui  Maunga :  The  National  Park Distr ic t  Inquiry  Report

1030

doubt . We note, for example, the petition that was sent to 
the speaker and members of parliament on 22 July 1905 . 
Signed by 138 Māori, it clearly expressed iwi objections to 
the introduction of exotic species  :

This is a prayer from us your petitioners, who are Maori of 
taupo in the Colony of new Zealand, praying (you) to pre-
vent (the introduction of) and not to rear european fish in 
our lakes  : (ie) in rotoaira . Let that Lake remain as a sanctuary 
for the beautiful fish of our ancestors, as all our (other) lakes 
and streams are now full of these Pakeha fish, (and) they have 
destroyed our fish which were assured to us by the treaty of 
Waitangi  ; and we are prevented by law, and punished, if we go 
to kill these Pakeha fish, even though the lakes and streams in 
which these fish live are our own property .375

James Carroll responded, reassuring the petitioners 
that trout would not be released into Lake rotoaira and 
promising that the lake would forever remain a haven 
for indigenous fish .376 In light of the liberation of trout in 
1906, however, it appears that this promise did not mean 
much in practice .

A speech that Sir Maui Pomare delivered to parliament 
in 1926 also highlighted a lack of consent  :

Some of our Acclimatization friends – I will not say who – 
went there [to rotoaira] surreptitiously at night and put trout 
into the lake which had been reserved for native fish .377

Sir Maui’s words point to the fact that in the case of 
rotoaira the introduction of exotic species such as trout 
and catfish was done mainly at the hands of private indi-
viduals . It was also done surreptiously .

Deception was likewise hinted at by Sir John Grace, 
who later wrote that ngāti tūwharetoa had not wanted 
trout introduced but ‘in spite of their objections an enthu-
siastic angler found his way to rotoaira with trout fry’ .378

Surreptitious action was not limited to trout, or to the 
early decades of the century . As Merle ormsby recounted  :

In the 1980s my mother caught them walking past out 
house at night and asked them what they were doing . They 

were carrying buckets and again it was catfish . She asked them 
not to but they went ahead anyway and referred [to] a place in 
the USA where their introduction had been successful .379

taken together, the evidence clearly demonstrates that 
failing to obtain Māori consent to the introduction of 
new species was not just a thoughtless oversight by those 
involved  : rather, there was an awareness of Māori con-
cerns and objections and a determination on the part of 
certain individuals to ignore them .

While these introductions can be regarded as occur-
ring not because of Crown policy, but in spite of it, we 
contrast the lack of concern about potential impacts on 
the indigenous fishery with the protections accorded the 
introduced trout – a matter on which we shall comment 
further, below .

(4) Effects
The impact of introduced species on the native fishery has 
been far from benign . not only do trout compete with 
indigenous species for food (doing so very successfully),380 
but they also feed on them . They are known, for example, 
to prey on creatures that dwell at the bottom of rivers and 
lakes, such as kōura .381 The major victim of trout preda-
tion, however, is the kōaro, a fact which quickly became 
apparent after the trout’s introduction  : before 1923, for 
instance, Gilbert Mair had already observed that ‘the 
introduction of trout was the death knell of the koaro’ in 
the rotorua lakes .382

As we have already established, the kōaro had been a 
fish of critical importance to Māori, especially over the 
winter months when dried kōaro would be pulled from 
the pātaka and used to compensate for the seasonal lack 
of other kinds of protein . Claimant evidence spoke of 
the trout’s effect on their customary fisheries throughout 
the national Park area and in adjacent Lake taupō . John 
Manunui, for example, noted that the liberation of trout 
into waterways such as the Whakapapa and Whanganui 
rivers led to the depletion of native fish and fish life 
generally .383

The extent to which kōaro disappeared from waterways 
was highlighted, too, by anecdotal evidence presented by 
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Patrick Piripi  : ‘We grew up thinking that trout was the 
native fish in the lake, until we were told that someone 
put the trout in there . It is the Koaro that is the native 
species .’  384

In his expert evidence, Charles Mitchell also observed 
that ‘The early prodigious abundance and growth of first 
brown trout and later rainbow trout in Lake taupo  .  .  . has 
been attributed to the former abundance of koaro .’385

Mr Mitchell went further still, explaining that the 
introduction of trout into rotoaira led not only to the 
demise of customary fisheries – including species such 
as kōaro and īnanga – but also to a decline in the total 
harvest that could be taken from the lake . This decline is 

fundamentally a result of the food chain and the popula-
tion levels that the lake is able to support  :

Why would the introduction of trout result in a drop in the 
total fish harvest possible from the lake  ? The answer lies in 
energy flows through food chains . At every link in the food 
chain, only about 10% of the biomass of the preceding step 
can be supported . Therefore in Lake rotoaira, 100 tonnes of 
blue-green algae can only ever support 10 tonnes of chirono-
mid midges . The 10 tonnes of midges can support 1 tonne of 
koaro . Should you desire trout then feeding your koaro stock 
to trout would give you 100 kg of trout . Whereas a tonne of 
koaro could be dried and stored, 100 kg would not get the 

A rainbow trout. These trout were successfully introduced into Lakes Rotoaira and Rotopounamu.

13.7.2(4)

Downloaded from www.waitangitribunal.govt.nz 

Downloaded from www.waitangitribunal.govt.nz 



Te  Kāhui  Maunga :  The  National  Park Distr ic t  Inquiry  Report

1032

whanau through the winter beneath the shadow of ruapehu, 
even if you could preserve it somehow . Your fish harvest has 
just fallen by 90% .386

Mr Mitchell’s evidence explained the decimation of 
kōaro in rotoaira and showed why it is that adult kōaro 
can now be found only in certain areas . They are, for 
example, more likely to be found in ‘forest catchment 
rivers and streams entering the lakes’ and in the deep-
est, darkest depths of some lakes . The likelihood of kōaro 
existing in a waterway is consistently higher where that 
waterway is trout-free .387

Mr Mitchell also revealed why it was that the trout 
population, though healthy and abundant in the years fol-
lowing their introduction into the national Park, declined 
soon afterwards . one reason cited was the diminution 
in the kōaro stock on which it fed .388 It is a phonomenon 
that had been remarked upon by Sir John Grace who 
commented in his book Tuwharetoa that, although trout 
released into the waters of nearby Lake taupō initially 
reached ‘phenomenal weights’, with large numbers being 
caught by anglers, the newly introduced fish ‘multiplied so 
rapidly that it soon overtook its food supplies and began 
to deteriorate’ .389 The decline of the trout fishery within 
our inquiry district was also corroborated by claimant 
evidence . ringakāpō Payne, for instance, spoke of the 
Wairehu Creek, which once contained lots of trout . While 
they used to go down to this creek with a fork and catch 
both their lunch and dinner, Mr Payne stated that it was 
‘not the same now’, with ‘hardly any trout there’ .390 These 
observations were echoed by Mr Piripi . he noted that

the trout used to be about 14 pound and half a metre long . 
now the biggest you can catch is only about 8 pound . I think 
that it is because all their food (the koaro), is gone from the 
Lake .391

The decline of this fishery is, however, the result not only 
of trout numbers exceeding the ability of the waterways to 
sustain them but also of other developments, most not-
ably the TPD, as we shall discuss in chapter 14 .

Concern about a decline in the quality of trout being 

caught did lead to some attempts at culling their num-
bers, at least in Lake taupō, from about 1915 .392 however, 
the concern in official quarters was for the trout fishery, 
not indigenous species . By 1978, a study of new Zealand’s 
indigenous freshwater fishes showed that there were no 
longer the numbers to support any sustained traditional 
fishing activity in the central north Island district .393

In 1993, it was reported that kōaro were probably 
extinct in Lake rotopounamu .394 here, however, it is likely 
to have been the illegal introduction of a native species of 
common smelt between 1981 and 1991 that was respon-
sible for the disappearance of kōaro . Commenting on the 
hypothesis, David rowe noted that ‘fish introductions are 
the only changes to the lake ecosystem that coincided with 
the disappearance of koaro’ . The hypothesis is supported 
by the fact that introductions of native fish species else-
where have been known to cause the extinction of existing 
native species in those places, coupled with the fact that 
kōaro are relatively abundant in lakes that are smelt-free .395

Introduced catfish, too, have been identified as impact-
ing on populations of native aquatic fauna  : the national 
Institute of Water and Atmospheric research (NIWA), has 
found that kōura, for example, are susceptible to preda-
tion by both trout and catfish .396

Moreover, when one native species is affected there 
can be ‘knock-on effects’ for other native species . NIWA 
suggests, for instance, that the decline of kākahi may be 
linked to reduced populations of kōaro . research con-
ducted by Bob McDowall describes how the larval stage 
of a kākahi’s development is parasitic on fish . More specif-
ically, this stage involves the release of larvae (glochidia) 
from female kākahi . This would attach to the nearest fish 
(typically kōaro) and would remain there for a few weeks, 
after which the larvae would drop off . While there are a 
number of environmental factors that could also affect 
kākahi,397 it is suggested that the decline of kākahi could 
be attributable to reduced numbers of kōaro, at least in 
part .398

(5) Who was responsible  ?
We have seen that a number of introductions of exotic 
species were carried out by pivate individuals, often 
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surreptitiously . In some cases, however, exotic species were 
introduced by or on behalf of the Crown . We have already 
referred to John Cullen’s role in assisting the introduction 
of trout . As part of that, he had supervised the liberation 
of 25,000 trout fry into the waters of the Whakapapanui, 
Whakapapaiti, and Mahuia Streams . of significance is 
that they had been gifted to the tongariro national Park 
Board by the Department of Internal Affairs .399 A fur-
ther example is the Wildlife Service’s introduction of 
three-week-old catfish into the tokaanu river .400 That the 
Crown was aware of at least some of the ‘private releases’, 
too, is also clear . Yet it made no move to protect the indi-
genous fishery and indeed legislated instead to protect the 
fledgling trout and salmon fisheries .

It was not until the 1970s that the Crown recognised 
the importance of protecting indigenous species .401 At 
this point, the government took steps to preserve Māori 
customary fisheries in the inquiry district . rotopounamu 
was, for instance, proclaimed a ‘faunistic’ reserve and was 
subsequently brought within the tongariro national Park . 
Legislative changes also took place . Most notably, the 

national Parks Act 1980 included section 4(2)(b), which 
required that within national parks native plants and 
animals be preserved as far as possible and introduced 
species be exterminated, except where the new Zealand 
Conservation Authority has determined otherwise . This 
provision, still in force, also covers the waterways con-
tained in the parks, and thus requires the protection of 
indigenous fish and, conversely, the extermination of 
introduced species .402

The same section of the Act provides a loophole, how-
ever, by specifying that it is to apply ‘[e]xcept where the 
[Conservation] Authority otherwise determines’, thus 
allowing the authority discretion in the matter . Given 
the abundance of statutory and regulatory protections 
accorded to the trout fishery, the clause is not without 
significance .

one example of the exemption clause being applied is 
in te urewera national Park, where sports fish and non-
indigenous game birds have indeed been excluded from 
the requirement contained within section 4(2)(b) . Instead, 
the area’s management plan provides for the species in 

A catfish (Ameiurus nebulosus). 
Because catfish are omnivorous 
scavengers, once they were 
introduced into the Tokaanu 
River they threatened the local 
fish species and customary 
Māori fisheries. Indigenous 
plants and animals in national 
parks are now legally protected, 
while introduced species, like 
catfish, are destroyed.
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question to be managed under a separate regime, as a 
recreational resource .403 We have seen no evidence of 
whether a similar situation holds in the case of tongariro 
national Park, but it would not surprise us if it did . In any 
case, the point is that the loophole exists .

of interest, too, is policy 4 .4(b) of the new Zealand 
Conservation Authority’s General Policy for National 
Parks . on one level this is a rearticulation of section 4(2)
(b) of the national Parks Act . however, it contains an 
important modification  :

4.4(b) Freshwater species, habitats and ecosystems within 
national parks should be managed to preserve as far as is 
practicable all indigenous freshwater fisheries and habitats 
and to protect recreational freshwater fish habitats including  :
  .  .  .  .  .

(iii) the prevention, eradication, containment or exclusion 
of pest species, and non-approved transfers of freshwater fish 
or aquatic life, in collaboration with other management agen-
cies  ; [emphasis added .]404

‘Pest species’ clearly excludes trout, which are valued 
sports fish throughout new Zealand and in the inquiry 
district are a significant draw card for both local and 
international tourists .

Policies 4 .4(c) and 4 .4(d) of the General Policy are also 
relevant . The former states that a national park manage-
ment plan can provide for the release of freshwater fish, 
including sports fish, or other ‘aquatic life’ where  : the 
same species is already present in the waters  ; indigenous 
freshwater fisheries and the habitat of the national park 
are not adversely affected  ; and the protection of recrea-
tional freshwater species is not negatively affected . under 
this policy, then, fresh releases of trout into waterways 
such as rotoaira and the tongariro river will be possi-
ble . Policy 4 .4(d) provides some hope, however, in that it 
allows for national park management plans to

identify waters from which the eradication and control of 
introduced species, including sports fish, will be a priority for 
the preservation of populations of indigenous freshwater fish 
and aquatic life .405

Such a provision could perhaps be used to good effect in 
rotopounamu .

(6) Other factors
While the introduction of exotic species appears to have 
been the major cause of declining customary fisheries in 
the district, the claimants alleged that a number of other 
factors altered the river and lake environments and thus 
contributed to the depletion of native species . Causes cited 
by them included the discharge of sewage, the disposal of 
rubbish, the effects of deforestation, and the removal of 
gravel from riverbeds . on the evidence provided, how-
ever, we are unable to come to any firm conclusions over 
the extent and likely role of such factors . What is clear to 
us is that the tongariro power development has brought 
dramatic change to the waterways of the inquiry district  : 
river diversions, sedimentation, and the manipulation of 
water levels have all had their effect . Such matters will be 
discussed in detail in chapter 14, but we mention them 
here because they are changes that have also modified 
ecosystems and have, as a result, affected both the custom-
ary fisheries and populations of introduced species such 
as trout .

13.7.3 What have been the effects on Māori  ?
here, we look particularly at the loss of indigenous species 
and at the loss of associated traditional knowledge, and 
consider what the impacts have been . We also compare 
what has happened at Lake rotoaira with the situation at 
one or two other north Island lakes .

(1) Loss of indigenous species
The deterioration of customary fisheries has caused ngā 
iwi o te kāhui maunga to lose a major source of traditional 
food . one significant impact of this has been on their abil-
ity to provide guests with the full range of ‘kai rangatira’ 
from their region, which they see as having an effect on 
their mana . As a witness from ngāti tūwharetoa told us  :

The ability to provide the bounty of ones own to visitors is 
an age old tradition of ngati tuwharetoa  .  .  . tribes and their 
respective leaders were recognised not only for their wisdom, 
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knowledge, leadership, judgment, strength and ability to 
ward off foes, they were also recognisable by the food they 
were able to lavish on guests . The loss of this ability brought 
grave consequences .  .  .  . the loss of ones mana can bring about 
unbearable shame .406

Then, too, there is the loss of self-sufficiency, of skills, 
and of knowledge . now, said tūroa Karatea, the fishing 
and hunting practices that they thrived on as children 

have largely been lost, and instead of heading down to the 
river or lake to catch dinner, members of his hapū, ngāti 
Waewae, hunt at ‘KFC, McDonalds and all the other fast 
food outlets that society provides’ .407 That is of course a 
simplification of the situation, in that other factors, too, 
will have influenced the choices of the people concerned, 
but we take his point .

The introduced trout has of course offered an alternative 
food source, but claimants underlined that the change had 

Trout fishing from a waka in the Tongariro River, circa 1910. As traditional fish numbers declined, Māori had to adapt and fish for newer species.
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not been effected without a sense of loss  : it was not ‘simply 
a case of replacing one fish with another’ .408 Parliamentary 
debates dating from 1902 would tend to support their con-
tention, showing that, for one thing, Māori did not always 
appreciate the flavour of the new species  : hone heke, rep-
resenting the northern Māori District, articulated com-
plaints from taupō (and other) Māori that

they cannot acquire the taste of the imported fish, and that it 
is nothing at all compared with the delicacy and taste of the 
whitebait and the crayfish, which is the original fish of these 
waters .409 

Although the specific waters referred to were those of 
Lake taupō and the rotorua lakes, there is nothing to 
suggest that the sentiments expressed were not equally 
applicable in our own inquiry district .

Despite this initial reluctance, there is no doubt that 
trout did come to acquire widespread acceptance among 
Māori of the region . James Biddle, for instance, told us 
that trout even became ‘a staple’ .410 Patrick Piripi rein-
forced this, explaining that the abundance of trout and the 
people’s reliance on them even led younger generations, 
including himself, to believe that trout were indigenous 
to rotoaira .411 The decline of the trout fishery, following 
the decimation of the kōaro population on which they fed, 
and the later construction of the TPD, thus had a nega-
tive impact . So, too, did regulation of freshwater fisheries, 
which tended to distance Māori from the resource . We 
will discuss this in greater detail below .

Another issue in regard to dwindling fish stocks is that 
in te ao Māori, the poor health of a fishery (as with the 
health of the waterway itself) is seen as reflecting badly 
on those who are viewed as its kaitiaki, because the per-
ception among other Māori will be that they have failed 
to care for their tribal environment . Paranapa Ōtimi, 
for instance, explained that ‘[t]he loss of food resources 
is considered to be the fault of the hapu and the fault of 
the people as kaitiaki of those taonga’ .412 A lack of fish was 
seen as an ominous sign pointing to deeper problems . As 
Matiu Mareikura commented, it was for this reason that 
the old people became concerned when they ‘found that 

the fish didn’t come any more’ .413 For ngā iwi o te kāhui 
maunga, the health of the fishery is not only a practical 
matter impacting on food supply but an issue of mana, 
kaitiakitanga, and rangatiratanga .

We note here that a link between the presence of fish 
species and the (physical) health of a waterway is recog-
nised in government policy . Indeed, it forms one of the 
three components that are scored under the Ministry for 
the environment’s cultural health index, which has been 
described as ‘a tool that Māori can use to assess and man-
age waterways in their area’ . The mahinga kai component 
consists of four interlocking elements  : the identification 
of those mahinga kai species present at the site, a compar-
ison between the species present today and those that had 
traditionally been sourced from the site, an assessment of 
access to the site, and an assessment of whether tangata 
whenua would return there in the future .414

(2) Loss of customary knowledge
Discussion earlier in the chapter and in chapter 2 has 
demonstrated the wealth of tikanga, traditions, and prac-
tices that surround Māori fisheries, including  : how to 
catch and care for these fisheries  ; where to find the vari-
ous species  ; how they came to be  ; their uses  ; and their 
various properties . These bodies of knowledge have been 
honed over centuries and passed from generation to gen-
eration .415 Many claimant witnesses testified to the sadness 
that loss of this knowledge causes .416

Maria nepia, for example, pointed out that, when 
taonga are lost, the knowledge of tikanga associated with 
those taonga is weakened .417 Fisheries, as we have previ-
ously established, were a taonga . If the fish are gone, how-
ever, there is little point in learning the customs related to 
the care and use of the fishery and these traditions of ngā 
iwi o te kāhui maunga risk being lost . This was a source 
of great regret to many of the claimants . Keith Wood of 
ngāti rangi, for example, said that his people would like 
to think that future generations would still be able to enjoy 
‘the relationship that our tūpuna once had with our awa’ .418

The need to transmit traditional knowledge to pre-
sent and future generations was highlighted by a num-
ber of witnesses, reflecting the fact that shared cultural 
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knowledge helps to maintain a sense of community  : it is 
one of the ties that bind . Mr Wood, for one, described the 
exercise of traditional uses and practices as ‘an important 
means of passing values down to upcoming generations’ .419 
Paranapa Ōtimi similarly stated  :

The loss of food sources means the loss of knowledge  .   .   . 
there were rituals and protocols to be observed with each of 
these foods, such as the way you collect them, or what you 
were to return  .  .  . because the food is lost, we no longer main-
tain the ritual and the knowledge .420

There are those who have worked hard to prevent fur-
ther cultural loss by telling the younger generations about 
the waterways and fisheries as they knew them, so as to 
preserve the knowledge associated with these taonga . 
Whetumārama Mareikura of ngāti rangi, for example, 
pointed us to his father’s evidence to the Whanganui river 
tribunal which described how the elderly still tried to 
teach the younger generations to catch fish ‘the right way, 
the old way’, even when the fish were not so plentiful, so 
that, if and when they did come again, ‘you were prepared, 
you were ready’ .421 Such actions highlight the importance 
of both the fishery and the surrounding customs to ngā 
iwi o te kāhui maunga, and their determination to retain 
them .

We acknowledge, however, that the loss of the old way 
of life may not be purely a result of Crown actions and 
inactions . While it is undeniable that the decline of cus-
tomary fish species, such as the kōaro and kōura, had 
a significant impact on the ability of ngā iwi o te kāhui 
maunga to practise, and to pass on, tikanga surrounding 
the taking of indigenous species, there were doubtless 
other factors at play, too . ngā iwi did not exist in a void  ; 
rather, they were exposed to the pressures of modern life, 
including the need to participate in the cash economy 
and to respond to changes in both their natural and built 
environment . With the arrival of Pākehā and moderni-
sation generally, there also came changes to the types of 
food available . not only were trout and other edible spe-
cies introduced into the inquiry district422 but an ever-
increasing variety of foodstuffs became available in the 

shops . Then, too, came restaurants and fast food chains .423 
It is inevitable that these changes impacted the daily lives 
of those living within the bounds of the inquiry district . 
however, the tangata whenua’s need and desire to protect 
their waterways and their traditional way of life should 
not have had to be sacrificed to the extent that they were . 
The TPD in particular may have brought benefits to the 
region, including employment opportunities for the tang-
ata whenua (see, for example, section 14 .7 .4(4)), but it also 
had a negative impact on the fishery, especially of kōaro . 
That impact could perhaps have been mitigated had the 
Crown consulted ngā iwi o te kāhui maunga during the 
planning stages for the project, to gain an understanding 
of what Māori were attempting to protect .

(3) Lake Rotoaira compared to other North Island lakes
Lake rotoaira occupies a unique place in terms of fisher-
ies taonga, and the owners went to considerable lengths 
to protect their ownership of it . By way of comparison, 
in this section we briefly consider the situation with 
three other north Island lakes  : Lake Ōmāpere and Lake 
Waikaremoana (both well beyond our inquiry district) 
and Lake taupō .

(a) Lake Ōmāpere  : Lake Ōmāpere is the largest lake north 
of Auckland and has been a prized fishery for genera-
tions . Although ngā Puhi was implicitly recognised as the 
owner of the lake for many years, attempts to lower the 
lake-level prompted Māori to have its title determined by 
the native Land Court in 1913 .424 The case did not come 
before the court until 1929, however, when it was heard 
by Justice Acheson . his ensuing written decision has been 
described by the Whanganui-a-orotu tribunal as ‘one of 
the most perceptive judgments in the legal history of our 
country’ .425 It is, moreover, a judgment that has been cited 
many times since it was issued on 1 August 1929 .

The decision traversed the jurisprudence of the native 
Land Court and questioned whether, for example, the 
court was bound by the treaty of Waitangi and whether its 
provisions extended to the ownership of lakes . After pos-
ing and answering 11 such questions, the court concluded, 
significantly, that Lake Ōmāpere was Māori customary 
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land and that lakes clearly fall within the scope of article 
2 of the treaty .

The Crown appealed the decision of the native Land 
Court . This appeal was lodged on 11 September 1929, but 
it was 24 years before title to Lake Ōmāpere was finally 
settled . on 27 october 1953, the appellate court sat again 
in order to hear the Crown’s appeal . It was at this hearing 
that the Crown announced that it would be no longer pur-
suing its appeal, citing the lake’s lack of value to the Crown 
as its reason . It particularly stressed that its decision not to 
proceed with the appeal was not to be taken as an admis-
sion of the correctness of Judge Acheson’s decision .426 The 
court recorded with some asperity  :

if the assigned reason for abandonment of the appeal, ie that 
the land involved is of no value to the Crown, is the real rea-
son, there would appear to be no justification for the appeal 
or the delay of 25 years before abandonment . It would appear 
from the course of proceedings that the appeal may have been 
intended to be treated as a lever for negotiation for a settle-
ment of some sort with the Maori owners . If that is so, it is 
reprehensible and an abuse of the process of the Court .427

(b) Lake Waikaremoana  : Lake Waikaremoana, which 
lies in the urewera Mountains, is of great importance to 
ngāi tūhoe, ngāti ruapani, and ngāti Kahungunu . It was 
dammed by the Crown in the 1940s and its waters used to 
generate electricity at tuai, Piripaua, and Kaitawa .428 This 
lake is important to our discussion because we know that 
the native Land Court delayed its decision in respect of 
rotoaira until the fate of Lake Waikaremoana had been 
determined .

The investigation into the title to Lake Waikaremoana 
took place between 1915 and 1918 and culminated with 
Judge Gilfedder finding in favour of the Māori owners of 
the lake on 6 June 1918 . Appeals were received in a mat-
ter of weeks . These were lodged by both the Crown and 
members of ngāti ruapani .429 The Crown’s appeals were 
grounded in their refusal to accept that the lake bed was 
Māori customary land . ngāti ruapani, on the other hand, 
objected to the inclusion of ngāti Kahungunu among the 

owners of the lake . These appeals were not heard until 
1947, when they were summarily dismissed by the native 
Appellate Court .430

on 10 September 1947, the native Appellate Court ruled 
that Lake Wai kare moana was the property of 354 Māori 
owners .431 In the years that followed, two things happened . 
First, the owners took up the issue of compensation again . 
This was first raised in 1921, but was not considered by 
the government until 1947 .432 Secondly, the Crown com-
menced public works before the question of ownership 
had been definitively settled, and sought to make the 
Māori owners give up their rights to the lake .433

Attempts by the Crown to purchase Lake Waikaremoana 
were consistently rejected by the owners . It was not until 
1971 that a compromise was reached .434 under the result-
ing agreement, the lake was leased to the Crown for a 
period of 50 years . rent was fixed at 5½ per cent of the 
lake’s value (deemed to be $143,000 in 1971) . rent was 
backdated to 1 July 1967 and was to be reviewed every 10 
years . In addition, the Crown acquired a perpetual right 
of renewal .435

The full spectrum of issues to do with Lake Waikare-
moana, in particular the question of whether this arrange-
ment acknowledges Māori rangatiratanga, are being 
addressed by the urewera inquiry .

(c) Lake Taupō  : In He Maunga Rongo, the tribunal 
recounted the negotiations between ngāti tūwharetoa 
and the Crown ahead of the lake bed vesting in the Crown 
in 1926 . The results of these negotiations found expression 
in section 14 of the native Land Amendment and native 
Land Claims Adjustment Act 1926 .436 The content of this 
provision is of the utmost importance because it codifies 
the outcome of these negotiations and specifies the rights 
of both the Crown and ngāti tūwharetoa vis-à-vis Lake 
taupō . however, the language in which the provision is 
couched is also instructive . Subsection (1), for instance, 
declares that the bed of Lake taupō is from that point 
‘freed and discharged from the Maori customary title (if 
any) or any other Maori freehold title thereto’ and vested 
in the Crown . By including the qualification ‘if any’ in 
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parentheses, the legislators convey a certain scepticism as 
to whether ngāti tūwharetoa ever had any claim to the 
lake bed . Indeed, this provision is at best an equivocal rec-
ognition of Māori rights and interests in the lake .

The native Land Amendment and native Land Claims 
Adjustment Act 1926 also modified the way in which 
ngāti tūwharetoa interacted with the fisheries in Lake 
taupō . Section 14(2) provided that Māori could take indi-
genous fish from the lake, but stipulated that these could 
not be sold without the permission of the tūwharetoa 
trust Board . Later regulations were to specify that the 
right to take whitebait, lamprey or eel was not exclusive 
to Māori and, in 1981, legislation narrowed the definition 
of ‘indigenous fish’ to mean only those indigenous to the 
lake .437 (We will examine the regulatory regime in greater 
detail below .)

Introduced fish species were even more tightly con-
trolled by the 1926 Act . Members of ngāti tūwharetoa 
were, for instance, required to hold a current fishing 
licence in order to take trout from the lake . under the Act, 
however, up to 50 free licences could be issued to indi-
viduals nominated by the board .438 This was increased to 
200 in 2003 .439

Access to the lake was governed by section 14(3), which 
provided that a strip of land not exceeding one chain in 
width around its perimeter would be reserved to the pub-
lic . The section further states that in the event of any dis-
pute over the position or location of this right of way, the 
matter would be referred to the surveyor-general, whose 
decision on the matter would be final .

(d) Assessment of Lake Rotoaira  : By comparison with the 
iwi experiences outlined above, it is clear that securing 
title to rotoaira was no small victory . The Māori owners 
have retained title to the bed of the lake, which can be 
seen as recognition of their rangatiratanga and continuing 
interests in rotoaira . Secondly, through the operation of 
the Lake rotoaira trust, the trustees control access to the 
lake and its fishery via the issue of entry permits . Thirdly, 
as we have already noted, the Crown provided the iwi with 
at least some rights to the fishery . Further issues, to do 

with the use of Lake rotoaira for hydroelectric power, are 
addressed in chapter 14 on the TPD .

(4) Statutory and regulatory frameworks
ngā iwi o te kāhui maunga also claim to have been affected 
by the development of statutes and regulations that gov-
ern both their customary fisheries and exotic species . In 
considering these, we will use as our reference point new 
Zealand’s founding document  : the treaty of Waitangi .

new Zealand case law has established that custom-
ary fishing rights continue until they have been expressly 
extinguished or modified by statute . of particular note is 
the landmark decision of the high Court in Te Weehi v 
Regional Fisheries Officer . In this case, Judge Williamson 
declared himself to be aligned with the Canadian courts 
in considering that customary rights are preserved unless 
they have been expressly extinguished . Such extinguish-
ment must be clear and unambiguous . In the words of 
Judge Williamson, for example,

If Parliament’s intention is to extinguish such customary or 
traditional rights then it will no doubt do so in clear terms 
following its exploration of claims by Maori tribes to specific 
customary rights .440 

In Te Runanga o Muriwhenua Inc v Attorney-General, 
President Cooke also discussed Māori customary fish-
ing rights . Importantly, he stated that these may continue 
even where native title has been extinguished  : ‘In prin-
ciple the extinction of customary title to land does not 
automatically mean the extinction of fishing rights’ .441

The treaty of Waitangi (Fisheries Claims) Settlement 
Act 1992 constituted the final settlement of Māori claims 
to commercial fisheries and extinguished Māori rights in 
commercial fisheries that fell outside the quota manage-
ment system . The Act also clarifies the position vis-à-vis 
non-commercial fisheries . Section 10(a) supports the 
existence and continued operation of customary fishing 
rights and explicitly recognises the responsibilities incum-
bent on the Crown under the treaty . It further states in 
section 10(b) that, in accordance with treaty principles, 
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the Minister is required to both consult with tangata 
whenua and develop policies that help to recognise the 
‘use and management practices of Maori in the exercise 
of non-commercial fishing rights’ . In the next breath, 
however, the Act qualifies these non-commercial custom-
ary rights because section 10(d) declares them to be not 
legally enforceable – adding, more specifically, that this 
means they are not enforceable in civil proceedings and 
cannot be used as a defence in any criminal, regulatory, or 
other proceeding . The exception is where these rights have 
been recognised in regulations made under the Fisheries 
Act 1983 and now the Fisheries Act 1996 .

non-commercial fishing statutes and regulations that 
existed prior to 1992 continue to apply to both those fish-
eries native to new Zealand and those that have been 
introduced, such as trout . In the following discussion, we 

will address both varieties, beginning with those that now 
regulate the species traditionally fished by ngā iwi o te 
kāhui maunga .

(5) Statutory and regulatory frameworks – native species
Within our inquiry district, different provisions apply 
to different areas and indeed sometimes apply only to 
specific communities . The simplest way of understand-
ing these frameworks is to divide them into three broad 
categories  :

1 . those that apply specifically to ngāti tūwharetoa  ;
2 . those that apply to the tongariro national Park 

(and thus the majority of the inquiry district)  ; and
3 . those that are of more general application and 

cover those areas not otherwise regulated .
We will deal with each of these in turn .

Section 10 of the Treaty of Waitangi (Fisheries Claims) Settlement Act 1992

10. Effect of settlement on non-commercial Maori fish-
ing rights and interests—it is hereby declared that claims 
by Maori in respect of non-commercial fishing for species or 
classes of fish, aquatic life, or seaweed that are subject to the 
Fisheries act 1983—

(a) shall, in accordance with the principles of the treaty of 
Waitangi, continue to give rise to treaty obligations 
on the Crown; and in pursuance thereto

(b) the Minister, acting in accordance with the principles 
of the treaty of Waitangi, shall—

(i) consult with tangata whenua about; and
(ii) develop policies to help recognise—

use and management practices of Maori in the exer-
cise of non-commercial fishing rights; and

(c) the Minister shall recommend to the governor-
general in Council the making of regulations pursu-
ant to section 89 of the Fisheries act 1983 to recog-
nise and provide for customary food gathering by 

Maori and the special relationship between tangata 
whenua and those places which are of customary 
food gathering importance (including tauranga ika 
and mahinga mataitai), to the extent that such food 
gathering is neither commercial in any way nor for 
pecuniary gain or trade  ; but

(d) the rights or interests of Maori in non-commercial fish-
ing giving rise to such claims, whether such claims 
are founded on rights arising by or in common law 
(including customary law and aboriginal title), the 
treaty of Waitangi, statute, or otherwise, shall hence-
forth have no legal effect, and accordingly—

(i) are not enforceable in civil proceedings; and
(ii) shall not provide a defence to any criminal, 

regulatory, or other proceeding,—
except to the extent that such rights or interests are 
provided for in regulations made under section 89 
of the Fisheries act 1983.
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(a) The provisions that apply to Ngāti Tūwharetoa  : The 
rotoaira trout Fishing regulations 1979 contain a provi-
sion that relates specifically to native fisheries found in 
rotoaira and those adjoining waters that form part of the 
lake .442 This provision (namely, regulation 47) stipulates 
that  :

1 . no person shall fish for, take, or kill in any manner what-
ever any species of whitebait, any crustacean of the genus 
Paranephrops (commonly called freshwater crayfish or koura), 
or any other fish indigenous to new Zealand, or the ova, 
young, or fry or any such whitebait, crustacean, or other fish 
as aforesaid in any stage whatsoever, or intentionally have in 
his possession or sell any such whitebait, crustacean, or other 
fish or the ova, young, or fry thereof taken or killed in the 
district .

2 . no person who has authority under the Maori Land 
Amendment and Maori Land Claims Adjustment Act 1926 to 
take koura or indigenous fish shall take them by any method 
other than the traditional method in use as at the time that 
Act was passed .

This provision was of particular concern to the claim-
ants, who considered it to sit ‘uncomfortably with the 
customary right to fish for indigenous species established 
under the Conservation Act 1987’ .443 The provision that 
counsel appear to be referring to is section 26ZH of that 
Act, which states that nothing in that part of the Act shall 
affect ‘any Maori fishing rights’ .

But is there in fact dissonance between the 1979 regu-
lations and the 1986 Act  ? regulation 47 of the rotoaira 
trout Fishing regulations 1979, as we have seen above, is 
composed of two parts . read in isolation, the first does 
indicate that no one (presumably Māori or Pākehā) has the 
right to fish, take, or kill any fish or species that is indigen-
ous to new Zealand, nor their ova, young, or fry . It is also 
illegal under this subclause to buy or possess any such fish 
if they are known to have been either taken or killed in the 
district . It is this part that would seem to be the cause of 
the claimants’ concern . The second part, however, modi-
fies and elaborates on the first . It appears to imply that the 

prohibition on taking indigenous species applies only to 
those who are not authorised to do so under the Māori 
Land Amendment and Māori Land Claims Adjustment 
Act 1926 . Section 14 of that Act makes express provision 
for ngāti tūwharetoa to fish for indigenous species in 
the waters of Lake taupō .444 Since the Act is cited in the 
rotoaira trout Fishing regulations, we must assume that 
that this provision also extends to rotoaira, although any 
fish taken there must, under the regulations, be caught 
using only traditional methods . rangikamutua Downs, 
a trustee of the Lake rotoaira trust, clarified that ngāti 
hikairo, ngāti Waewae, ngāti Mātangi, ngāti Pouroto, 
ngāti rongomai, ngāti tūrangitukua, ngāti Kurauia, 
ngāti Marangataua, ngāti Pouroro, and ngāti Parehuia are 
the ngāti tūwharetoa hapū listed on the court’s 1956 vest-
ing order for rotoaira .445 Thus, we take it that the rotoaira 
trout Fishing regulations exclude all others from taking 
indigenous species from rotoaira .446

The taupō Fishery regulations 2004 apply to streams 
and rivers that flow into Lake taupō as well as Lake taupō 
itself . Like the rotoaira trout Fishing regulations, the 
contents of the taupo Fishery regulations have implica-
tions for customary fisheries in the taupō fishing district 
and relate specifically to ngāti tūwharetoa . under these 
provisions, no person is permitted to take, possess, or sell 
kōura, smelt, or any fish that is indigenous to new Zealand 
and found in the district’s waterways .447 As in the rotoaira 
trout Fishing regulations, however, an exception is made 
for members of ngāti tūwharetoa . tangata whenua of this 
iwi are able to take indigenous species, including kōura, 
kōaro, īnanga, toitoi (bullies), and kākahi, from the dis-
trict’s waterways, provided these are taken for their own 
use and not for sale .448 There is overlap between the taupō 
fishing district and the national Park inquiry district . 
Consequently, these regulations affect such waterways as 
the oturere, Waihohonu, and upper Waikato Streams and 
the tributaries of the tongariro river .

neither the rotoaira trout Fishing regulations 1979 
nor the taupō Fishery regulations 2004 specify the quan-
tity or the size of fish and shellfish that can be taken from 
these waterways . In addition, both fail to discuss their 
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relationship with those regulations that regulate custom-
ary fishing nationwide  : the Fisheries (Amateur Fishing) 
regulations 1986 and the Fisheries (Kaimoana Customary 
Fishing) regulations 1998 .

(b) The provisions that apply to the Tongariro National Park  : 
The national Parks Act 1980 regulates the taking of fish 
and shellfish within the tongariro national Park . The 
provision of greatest importance to this discussion is sec-
tion 5, which prohibits any person from disturbing, trap-
ping, taking, hunting, or killing any animal native to new 
Zealand where that animal is found within the bounds of 
a national park . ‘Animal’ is deemed to include any mam-
mal, bird, reptile, amphibian, fish (including shellfish), 
crustacean, or related organism .449

The exception to this prohibition is where the prior 
written consent of the Minister of Conservation has been 
obtained (section 5(2)) . Where the Minister, in his or her 
discretion, decides to grant consent, it may be possible 
for the applicant to take indigenous fish or shellfish from 
the park . Where the proposed activity will be inconsist-
ent with the management plan of the park, however, this 
consent will not be given (section 5(3)) . The Tongariro 
National Park Management Plan, 2006–2016 does not spe-
cifically address Māori customary fishing rights . It does, 
however, provide an overview of a number of treaty prin-
ciples and the ways in which the Ministry of Conservation 
seeks to achieve the obligations that flow from them . The 
management plan also emphasises the importance of con-
servation, explaining that while ‘recreational fishing is a 
valued and legitimate activity, its management must be 
subject to the requirements for preservation of indigen-
ous fish populations’ .450 Therefore, while far from defini-
tive on the question of customary fishing, the contents 
of the management plan indicate that permission to take 
indigenous species may be given in certain circumstances, 
where the Minister does not believe that the activity will 
adversely impact the fishery .

only a small proportion of the inquiry district falls 
outside the national park – notably an area extend-
ing across the north-eastern corner of the district in the 
vicinity of rotoaira, as well as various areas along the 

district’s eastern boundary and another in its south-east-
ern extremity . In these areas, the clauses contained within 
the Fisheries (Kaimoana Customary Fishing) regulations 
and the Fisheries (Amateur Fishing) regulations will 
apply .

The tongariro conservation area451 is located to the 
north-west of the inquiry district and also falls outside the 
tongariro national Park .452 While this area is still man-
aged by the Department of Conservation, it is not subject 
to any conservation management plan and, according to 
the Tongariro–Taupo Conservation Management Strategy, 
2002–2012, a precautionary approach has been taken to 
use of the area . The department has, for instance, acknow-
ledged certain activities in the area, including fishing .453 
The Amateur Fishing regulations and the Kaimoana Cus-
tom ary Fishing regulations also apply here .

(c) The provisions that apply everywhere else  : As noted 
above, those portions of the inquiry district that are not 
covered by the rotoaira trout Fishing regulations, the 
taupo Fishery regulations, or the national Parks Act 
1980 are governed by the Fisheries (Amateur Fishing) 
regulations 1986 and the Fisheries (Kaimoana Customary 
Fishing) regulations 1998 . These regulations are of gen-
eral application throughout new Zealand and determine 
the ways in which Māori may exercise customary fishing 
rights and care for their customary fisheries .454

The Fisheries (Amateur Fishing) regulations 1986 gov-
ern all non-commercial fishers taking or possessing any 
fish or aquatic life from new Zealand’s fisheries waters, 
whether marine or freshwater (regulation 2) . Among its 
provisions are restrictions on the size of fish and other 
aquatic species able to be taken and the size of the net 
mesh that can be used (regulation 6) .

The means by which species may be caught are also 
circumscribed by the regulations . tuna are included, 
with regulation 14 restricting those fishing for tuna to the 
use of only one hīnaki or ‘fyke net’ at a time – a fyke net 
being described as ‘any net, fish trap, or part of a net that 
is used or is capable of being used to take eels’, including a 
hīnaki .455 We note here that the hīnaki is the chief means 
by which ngā iwi o te kāhui maunga traditionally caught 
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tuna . regulation 6A provides that a person may take no 
more than six eels on any one day .

The regulations provide Māori with a further oppor-
tunity to exercise their customary rights and, in some 
cases, to go above the limits imposed on other recrea-
tional fishers . regulation 27A allows hapū and iwi to take 
fish for important events, thus recognising the manaaki-
tanga traditions of tangata whenua and allowing them 
to ‘honour guests by providing seafood at events like hui 
and tangi’ .456 These rights are however subject to whatever 
conditions may have been notified in the Gazette, and can 
be exercised only with the permission of an authorised 
representative .

regulation 27 covers a slightly different scenario, enab-
ling fish to be taken for ‘traditional non-commercial fish-
ing use’ other than for the purposes of a hui or tangi . In 
order to take fish under this provision, however, such use 
must have been approved by either the chief executive of 
the Ministry of Fisheries or that executive’s nominated 
delegate (subclause (1)) . Delegates can include any Māori 
committee, any marae committee, and any kaitiaki of the 
tangata whenua (subclause (2)) . Consequently, this provi-
sion can be regarded as providing Māori with some con-
trol over how the fishery is used . In addition, it is possi-
ble for both regulations 27 and 27A to provide an effective 
monitoring tool, as authorisation can be granted subject 
to the condition that the fisher report back on the num-
bers of fish taken, the size of the fish, and the methods that 
the fisher employed . The fisher may also be encouraged to 
provide an account of the state of the resource .457

The provisions contained within the Amateur Fishing 
regulations seem to us, then, to go a good way towards 
accommodating the needs of the tangata whenua . There 
is still room for improvement, but we understand that 
iwi and the Ministry of Primary Industries are working 
together not only to increase awareness of the customary 
fishing regulations but also to increase the involvement of 
iwi and hapū in fisheries management in their areas .458

At the time of our hearings, freshwater fisheries were 
beyond the scope of the Fisheries (Kaimoana Customary 
Fishing) regulations 1998 – a fact that was heavily criti-
cised by ngāti hikairo, in particular, in that it meant 

the regulations failed to cover fishing grounds such as 
rotoaira .459 The passage of the Fisheries (Kaimoana 
Customary Fishing) Amendment regulations 2008 has 
since seen the extension of the regulations to include 
freshwater fisheries . however, because these amendments 
occurred following the completion of our hearings, we 
have not received any submissions on the changes and 
how they are working in practice . For this reason, we con-
sider these regulations briefly and do not comment on 
their success (or otherwise) in the inquiry district .

For the purposes of this discussion, it is important to 
stress that under these regulations an individual can fish 
for indigenous species where those customary food gath-
ering activities have been authorised by a tangata tiaki or 
tangata kaitiaki (regulation 11) . however, the Kaimoana 
Customary regulations are also significant because they 
provide a vehicle by which tangata whenua may manage 
their customary fisheries . The regulations seek to supply 
hapū with these management opportunities by providing 
for the appointment of tangata tiaki or tangata kaitiaki 
and the establishment of mātaitai reserves, which can 
have an effect similar to that of traditional rāhui .460 The 
appointment of tangata tiaki or tangata kaitiaki is par-
ticularly important, as these are the individuals who will 
be responsible for authorising customary food gather-
ing of kaimoana within those areas designated mātaitai 
reserves . tangata tiaki and tangata kaitiaki will also have 
opportunities to participate in fisheries management and 
will be responsible for preparing a management plan for 
their rohe moana and bylaws to apply within the mātaitai 
reserve(s) for which they are responsible .461

(d) Planning documents  : tangata whenua can also get 
involved in the management of fisheries within their rohe 
by developing management plans or planning documents . 
one form that these can take is iwi planning documents . 
Planning documents that have been recognised by iwi 
have a number of advantages . under section 35A(1)(b) of 
the RMA, for instance, local authorities are required to 
maintain a record of all such documents .462 As with bylaws 
created by tangata kaitiaki in respect of mātaitai reserves, 
local authorities are required to take any relevant planning 
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document that has been recognised by an iwi authority 
into account when preparing and amending their district 
plan, regional plan, and regional policy statement (sec-
tions 61(2A)(a), 66(2A)(a), and 74(2A)) .463 Planning docu-
ments can ‘be used for the development of sustainability 
measures for the fisheries in the area’ .464

under the Kaimoana Fishing regulations, any tangata 
tiaki or tangata kaitiaki may prepare a management plan 
or strategy for the area over which he or she has authority . 
once this has been agreed to and authorised by the local 
tangata whenua, the plan can be treated as a planning 
document under the RMA and, in addition, under regu-
lation 16 it can be taken into account by the Minister of 
Fisheries ‘for the purposes of section 10(b) of the treaty of 
Waitangi (Fisheries Claims) Settlement Act 1992’ . Section 
10(b) stipulates that in respect of claims made by Māori in 
relation to ‘non-commercial fishing for species or classes 
of fish, aquatic life, or seaweed’, the Minister must act in 
accordance with the principles of the treaty . In doing so, 
the Minister is under an obligation to both consult with 
tangata whenua and develop policies that assist in the rec-
ognition of ‘use and management practices of Maori in 
the exercise of non-commercial fishing rights’ .465

We turn now to the statutory and regulatory regimes 
surrounding trout .

(6) Statutory and regulatory frameworks – trout
We have previously noted the degradation of customary 
species and their gradual displacement by introduced 
species such as trout . The statutory and regulatory frame-
works that have grown around the trout fishery have also 
had an important impact on ngā iwi o te kāhui maunga . 
As we discuss further below, the Salmon and trout Act 
1867 was the first statute of significance and was enacted 
several years prior to the actual introduction of salmon 
and trout into new Zealand waterways . This was followed 
by a steady succession of both statutes and regulations . We 
note that whilst early statutes acknowledged Māori inter-
ests in the trout fishery, the later frameworks came to dis-
tance Māori from it .

The Crown stated that its control over trout was estab-
lished from the very first .466 The passage of the Salmon 

and trout Act 1867 operated to protect the anticipated 
trout and salmon fisheries .467 The Act also gave the 
Governor-General wide-ranging powers, which enabled 
the creation of such regulations as were deemed necessary 
to protect the resource .468 ever since then, the Crown has 
controlled the resource  ; allowing or prohibiting access to 
it, determining when and how one might fish for trout, 
and so forth . A brief overview of the more important of 
these provisions is provided below .

Within our inquiry district, a number of those statutes 
enacted applied specifically to rotoaira and certain of the 
streams flowing into it . The native Purposes Act 1931, the 
native Purposes Act 1938, and the Māori Purposes Act 
1947 made it clear that members of ngāti tūwharetoa had 
the authority to take both trout and indigenous species 
from rotoaira .469 The 1938 Act crystallised the situation 
further by stating that only members and descendants of 
ngāti tūwharetoa could take fish from rotoaira and the 
Poutū Stream without a licence .470 The 1947 Act, respond-
ing to flagrant breaches of the 1938 legislation, increased 
the penalty for those non-ngāti tūwharetoa who had con-
travened the provisions by fishing in the lake .471

The enactment of the Māori Purposes Act 1959 changed 
the regime again . under section 4, it became neces-
sary for those wishing to take fish from the lake to hold 
both a fishing licence and an entry permit, the latter to 
be issued by the Lake rotoaira trust . under the Act, the 
trust is empowered to issue (or refuse) entry permits to 
applicants, impose conditions as it deems necessary, and 
charge such fees as it considers appropriate .472 Since 1979, 
the issuing of these entry permits has been governed by 
the rotoaira trout Fishing regulations, mentioned earl-
ier . Alongside that, the Conservation Act 1987 makes it an 
offence for anyone to take a ‘sports fish’ without the appro-
priate licence .473 Those who are caught are liable under 
section 26ZI for a fine not exceeding $5,000 .

only certain individuals are now able to fish the lake 
without first acquiring an access permit from the trust . As 
set out in section 4(7) of the Māori Purposes Act, those 
individuals include any trustee, warden, or employee of 
the trustees . Importantly, they also include any benefi-
cial owner under the Lake rotoaira trust . In effect, this 
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entitles each of the 11,310 beneficiaries474 to access the 
lake without a permit . Instead, they require only the writ-
ten authority of the trustees, or a representative or agent 
thereof . It should be stressed, however, that the beneficiar-
ies of the Lake rotoaira trust still require a fishing licence 
in order to fish for trout .

Between them, the rotoaira trout Fishing regulations 
1979 and the taupo Fishery regulations 2004 regulate 
both trout fishery and indigenous fisheries over much of 
our inquiry district .

(a) Entry permits and the Rotoaira Trout Fishing Regulations 
1979  : The rotoaira trout Fishing regulations 1979 regu-
late the fishery in rotoaira . As already noted, the Māori 
Purposes Act 1959 gave the trust complete discretion over 
the issue of entry permits, which under regulation 4 of the 
1979 regulations entitle the person named on the permit 
‘to enter in and upon the lake and to fish for trout or other 
fish of any kind in or from the Lake’ . While, under regu-
lation 7, the trustees have the discretion to issue permits 
for any duration, there are four main types  : daily, weekly, 
monthly, and annual .

under section 5 of the 1959 Act and regulation 8 of the 
1979 regulations, the trust is also able to determine the 
cost of each permit . These fees are notified in the Gazette 
in the event of any modification .475 According to the 
tūrangi i-SITE Visitor Information Centre, the cost of an 
access permit varies depending on its duration and can 
change from year to year . In 2010, a permit covering the 
whole season (from 1 September 2010 to 30 June 2011) cost 
$45, while a week-long permit cost $22 .50 and a daily per-
mit $8 . Permits are available from a number of vendors, 
including the tūrangi i-Site Visitor Information Centre, 
the tokaanu hotel, the Lake rotoaira Camping Ground, 
most sports and tackle stores in tūrangi and the southern 
part of the region, and selected service stations .476

The advent of the entry permit regime had significant 
implications for ngā iwi o te kāhui maunga . According to 
the He Maunga Rongo report, ngāti tūwharetoa had been 
granted the exclusive right to fish rotoaira in the 1940s . 
This included both indigenous species and those that had 
been introduced, such as trout .477 It was a situation that 

largely preserved the tangata whenua’s rangatiratanga over 
the lake’s reasources even though, at the time, they had 
still not managed to secure formal ownership of the lake 
bed . That situation changed a decade later when, accord-
ing to Stephen Asher, a Pākehā lawyer convicted of fish-
ing in rotoaira challenged ngāti tūwharetoa’s exclusive 
rights to the fishery and won .478 We have not been able to 
find the case in question, and it is not clear to us whether 
Mr Asher was implying a causal link between the incident 
and the Act that introduced the permit system . Be that as 
it may, we heard how the new regime brought about sig-
nificant changes . The biggest of these was that the pub-
lic now had the ability to access the lake, once they had 
secured a permit from the trust . Although this meant that 
the tangata whenua now had to share the lake’s resources, 
a positivewas that the regime brought a welcome source 
of income for the trust, even enabling it to provide edu-
cation grants and marae grants . The financial benefit did 
not last, however  : according to the claimants, numbers of 
trout began declining with the advent of the TPD and per-
mit sales dwindled . By 1999, said Mr Asher, the trust was 
‘struggling to keep its nose above water’ .479

The number of trout able to be taken from the lake 
under the rotoaira trout Fishing regulations 1979 has not 
been amended . It therefore remains possible under regu-
lation 26 for any individual in possession of both a fishing 
licence and an access permit to take up to 10 trout from 
the lake each day, each of which needs to be at least 35 cen-
timetres long .480 The rotoaira trout Fishing regulations 
also restrict the means by which licence holders can catch 
trout, in that each person is limited to the use of only one 
rod and line . he or she may, however, use a landing net to 
secure any trout caught in this way . The use of spears and 
wire lines is expressly prohibited, as is ‘any form of spoon-
bait having attached thereto more than one hook’ .481

As to re-stocking, regulation 48 prohibits the release of 
new trout stock into rotoaira, unless such actions have 
been authorised by the secretary for Internal Affairs in 
writing . This provision does contain one important excep-
tion, however  : namely, that the trustees are entitled to 
release trout fry or ova into the lake from time to time . 
That said, John (Stephen) Asher gave us to understand 
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that the the business of raising the hatchlings was largely 
dependent on income from the access permits, so that 
when this flow of income dwindled, the viability of the 
business was seriously affected .482 We shall return to this 
matter in our section on development .

(b) Fishing licences and the Taupo Fishery Regulations 2004  : 
The taupo Fishery regulations 2004 cover the issuing of 
fishing licences in the taupō region and work alongside 
the rotoaira trout Fishing regulations 1979 to manage 
and regulate the fishery in rotoaira . As already noted, 
under regulation 14 of the 2004 regulations it is necessary 
for anyone wishing to take trout from rotoaira to hold a 
fishing licence . As at July 2011, the Department of Con-
servation listed the cost of adult fishing licences as rang-
ing from $17 for a 24-hour permit to $90 for a permit for 
the entire season .483 There are currently around 80 agents 
that sell fishing licences for the taupō district . These are 
scattered throughout the north Island, from as far north 
as Auckland to as far south as Wellington .484

While the cost of fishing licences may not appear 
extravagant to most, it should be borne in mind that those 
living around the southern end of Lake taupō and in the 
immediate vicinity of rotoaira are among the most dis-
advantaged in new Zealand . Kirkpatrick, Belshaw, and 
Campbell elaborated on this, explaining that figures from 
the Atlas of Socioeconomic Deprivation in New Zealand 
(2006) revealed a large section of the tongariro national 
Park and the area around rotoaira to be amongst the most 
deprived quintile of the country .485 The financial position 
of tangata whenua living in the area would both increase 
their reliance on naturally available food sources, and 
increase the significance of the $90 needed to purchase a 
fishing licence for the entire season .

In terms of income generated from the licences, it 
should be noted that while Fish and Game new Zealand 
(run on a non-profit basis) is responsible for the sale of 
fishing licences to most of new Zealand’s waterways, it is 
the Department of Conservation that manages the sports 
fishery in the taupō fishing district . As we understand 
it, any funds generated by the sale of fishing licences in 

the taupō fishing district are distributed between ngāti 
tūwharetoa and the department .

We note at this point that the Lake rotoaira trust is 
given a certain number of free licences each year and that 
their allocation is left to its discretion . He Maunga Rongo, 
published in 2008, noted that in recent years the number 
of free licences allocated to the tūwharetoa trust Board 
had increased to 200 .486 It appears, however, that these 
200 licences are for the entire taupō fishing district, as 
per section 14(9)(c) of the Māori Land Amendment and 

A successful angler in the Tongariro River. The area is renowned for its 
trout fishing, which is a major tourist draw.
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Māori Land Claims Adjustment Act 1926 .487 We do not 
know how many of them go to the Lake rotoaira trust .

Ariki Piripi expressed reservations with the current 
system, arguing that the licences are not always allocated 
fairly . In his words  :

When the licences came in, some of the people who were 
living around the lake couldn’t get a licence . They had to buy 
them . It really got up my nose that the local people had to pay 
for, and in some instances couldn’t even get licences, while 
people from out of the area, over the hill or as far afield as 
Auckland, could .488

The CNI has already discussed the question of fishing 
licences, concluding that while the provision of a num-
ber of free fishing licences to ngāti tūwharetoa each year 
could be deemed a ‘conferment of rights by Parliament’, 
the matter needed to be considered as part of a wider 
picture . Although parliament ‘claimed that it was enact-
ing the rights of a negotiated agreement, in which both 
sides acted from an assumption of rights and authority’, 
the Court of Appeal deemed the arrangements in respect 
of rotoaira to be exclusively for the benefit of ngāti 
tūwharetoa and therefore exceptional . The tribunal con-
sequently concluded that

the fact that they are seen as exceptional under the law, and 
that Parliament assumed sole authority over trout, its intro-
duction, and its regulation without consideration of the 
impact on tuwharetoa,  .   .   . [was] a significant breach of the 
treaty .489

It should be stressed that the taupō Fishery regulations 
have significance for a number of waterways within our 
inquiry district, not just rotoaira . It is under these provi-
sions, for instance, that trout fishing is completely banned 
in waterways such as the oturere Stream, the Waihohonu 
Stream, and the upper Waikato Stream .490 In those water-
ways where fishing is permitted, it is still to be undertaken 
in compliance with those restrictions set out in the regu-
lations . The methods by which trout can be caught are 

therefore limited, as is the number of fish to be taken and 
the size able to be taken and kept by the person fishing .

It is worth noting here that the experience of ngāti 
tūwharetoa in respect of Lake taupō differs mark-
edly from their experience at rotoaira, where the Lake 
rotoaira trust has the authority to control access to the 
lake and charge anglers for that privilege . While a simi-
lar dual licensing system did operate unofficially in and 
around Lake taupō for a number of years, the Crown put 
a stop to it at the beginning of the twentieth century .491 
until that point, however, the claimants had charged 
anglers for fishing from the banks of their rivers and in 
Lake taupō, issued their own licences, cancelled govern-
ment licences where anglers failed to purchase a Māori 
licence, and offered camping facilities and guiding .492 In 
He Maunga Rongo, the tribunal found the Crown’s total 
removal of these opportunities to be an erosion of the 
claimants’ rangatiratanga .493

(c) Trout fishing beyond the Taupō fishing district  : The 
national Park inquiry district encompasses three fishing 
districts . Beyond the bounds of the taupō fishing district, 
therefore, individuals wishing to take sports fish494 will 
need to obtain the appropriate licence .495 Such licences are 
issued by Fish and Game new Zealand, who is respon-
sible for the ‘management, enhancement, and mainten-
ance of sports fish and game’ under section 26B(1) of the 
Conservation Act 1987 . Māori, as tangata whenua, have 
no role in the matter . Their only way to become involved 
would be on an individual basis, as a member of one of 
the local Fish and Game Councils .

Within our inquiry district, the Fish and Game Council 
responsible for the Auckland–Waikato region manages 
the trout fishery in waterways such as the Whanganui, 
Whakapapa, Whakapapaiti, and Whakapapanui . The 
Fish and Game Council charged with the running of the 
fishery in the taranaki region also has jurisdiction over 
some of the waterways in the inquiry district, including 
the Mangawhero, Manganuioteao, and the Waimarino . In 
each instance, licence-holders are limited as to the means 
that can be used to take trout, the number that can be 
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Map 13.6  : Taupō fishing district
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taken per day, and the dates between which they can fish 
for trout .496

(d) Customary fishing rights and trout  : Questions as to the 
scope of Māori fishing rights have been the subject of dis-
cussion in a number of tribunal reports . In the Report on 
the Muriwhenua Fishing Claim, for instance, the tribunal 
took a broad approach to fisheries . While the fisheries in 
question there were sea fisheries, its findings are useful 
when it comes to the interpretation of the term ‘fisheries’ 
as it appears in the treaty of Waitangi . That tribunal con-
cluded that ‘the tribal interest is not limited as to species of 
fish, the origin of fish, the location of fish or the purpose 
or use to be had of them’ .497 Instead, the tribunal found 
that ‘their fisheries’ referred ‘to their activity and business 
of fishing, and that must necessarily include the fish that 
they caught, the places where they caught them, and the 
right to fish’ .498 Were one to adopt such an interpretation, 
Māori fishing rights in the waterways of the tongariro 
national Park would logically include introduced species, 
such as trout .

The question of Māori fishing rights to trout is one that 
has already come before the courts . In 1999, for example, 
it was considered by the Court of Appeal in McRitchie v 
Taranaki Fish and Game Council . While the majority con-
cluded that Māori fishing rights were limited to those spe-
cies existing in new Zealand as at 1840, Justice Thomas’s 
dissenting opinion offered a different interpretation .499

The majority, comprising President richardson and 
Justices Gault, henry, and Blanchard, considered that the 
enactment of legislation protecting trout and salmon in 
1867, prior even to their introduction into new Zealand 
waterways, indicates that parliament never intended 
for these to become part of the Māori fishery . They also 
viewed the succession of statutes and regulations since 
1867 as confirming this position .500 They concluded that 
‘trout are and always have been part of a separate regime 
exclusively controlled by legislation and the only fishing 
rights are those available under those provisions’ .501 The 
RMA continues this pattern by listing the protection of 
salmon and trout habitats as a matter to be given ‘particu-
lar regard’ under part II of the Act .502

Justice Thomas’s minority judgment took a different 
track . While Justice Thomas did not venture to answer 
the question as to the nature and scope of the customary 
rights of the appellant’s hapū and fishing rights under the 
treaty of Waitangi, passing remarks he made in the text 
of his dissenting opinion indicate significant reservations 
about the decision of the majority . noting, for example, 
the argument that Māori do not have rights to trout 
because that species was not present as at 1840, Justice 
Thomas remarked that ‘There is something intrinsically 
unsatisfactory, if not semantic, about an argument where 
the ultimate answer depends on the initial assumption or 
starting point adopted .’503

Justice Thomas also commented on the Māori role in 
fisheries regulation . Within our inquiry district, Māori 
fished trout from the time of their introduction . The fact 
that they became an increasingly important resource 
was due to a number of factors, not least of which was 
the trout’s predation on native species . native fisheries, 
such as the kōaro, were an important source of food for 
ngā iwi o te kāhui maunga and the introduction of trout 
took place despite an increasing awareness of the impact 
of exotic species on such traditional fisheries (see section 
13 .5 .5(5)) . More pointed was Justice Thomas’s comment 
that ‘the authority or right to control or participate in 
control [of the fishery] does not disappear simply because 
trout have been introduced into the fishery’ . At the same 
time, however, he acknowledged that it does not ‘neces-
sarily mean that Maori would have an unregulated right 
to fish for trout’ .504

The majority decision in McRitchie was followed by 
that of the high Court in Livingstone v Department of 
Con ser vation in 2009 . In that decision, Justice Potter 
likewise held that ‘there are no Maori customary fish-
ing rights in respect of trout that exist outside the separ-
ate regime exclusively controlled by legislation, currently 
the Conservation Act 1987’ . The court also specifically 
addressed the question of whether there is a right to fish 
for trout where the waters are located on the landowner’s 
land . In this case, they said, the right to fish for trout ‘is 
subject to the terms and conditions specified in a notice 
under s 26ZL’ .505
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In He Maunga Rongo, the tribunal accepted that the 
Court of Appeal’s decision in respect of McRitchie was a 
statement of the law as it has developed in new Zealand  : 
namely, that for the reasons that we have outlined above 
‘no customary right subsists in trout as a general propo-
sition’ .506 In its opinion, however, the issue of whether 
this law is consistent with the treaty of Waitangi is an 
altogether different matter .507 The tribunal went on to 
acknowledge and applaud the Crown’s recognition that 
ngāti tūwharetoa should benefit from the fishery, but 
commented that the benefits that the iwi has received have 
not been as substantial as they might have been . It like-
wise considered that ‘authority and control over fishing – 
the essence of tino rangatiratanga – has not been balanced 
appropriately with the powers of kawanatanga’ and that 
this ought to be rectified .508

As this section demonstrates, the issue of whether Māori 
have a right to trout has been the subject of considerable 
debate . The majority decision of the Court of Appeal in 
McRitchie and Judge Potter’s decision in Livingstone have 
concluded that there is no customary right to trout, and 
those decisions must be taken as a statement of the law 
as it stands . In spite of this, Judge Thomas’ dissenting 
opinion and tribunal jurisprudence do indicate that there 
may still be some room to question this conclusion on the 
grounds of its treaty compliance .

In the course of our inquiry, the idea that the trout 
fishery could be considered a kind of taonga was also 
mooted . When one looks at this question in light of the 
exposition on the fisheries taonga provided by the Report 
on the Muriwhenua Fishing Claim (see section 13 .5 .4(13)), 
together with the depth and breadth of the concept and 
the requisite relationship of tangata whenua with the 
resource in question, however, it is clear that trout fall 
short of this standard . Added to this is the submission 
received from counsel for ngāti tūwharetoa, which itself 
stated that while trout had become important to the iwi 
it was not a matter of simply ‘replacing one fish with 
another’ .509 Consequently, we do not consider that trout 
can qualify as a taonga, even of the compensatory variety .

We do believe, however, that, subject to statute, Māori 
were affirmed in their fisheries by the treaty of Waitangi 

and their treaty rights were guaranteed irrespective of 
whether a particular species is a taonga or was present in 
new Zealand waters when the treaty was signed in 1840 . 
As William Field, member for Ōtaki, commented in 1903  :

If it is true that the imported fish voraciously devour the 
native fish, then I am not sure the natives ought not to be 
allowed to fish for imported fish in the same way as they do 
the native fish, without having to purchase licenses .510

A number of other members of the house supported him 
in this view .

Yet, while the Crown’s statutes and regulations relating 
to trout initially accommodated Māori, many iwi mem-
bers are now excluded from fishing for trout, or forced to 
pay for the privilege . It would appear, too, that the trout 
fishery itself suffered a decline, at least for a while, follow-
ing the decimation of the kōaro population on which it 
fed and the later construction of the TPD .

(7) Development opportunities
We turn now to examine the development opportunities 
that the waterways and customary fisheries of the inquiry 
district did and could have offered ngā iwi o te kāhui 
maunga . As we noted in chapter 1, the right to develop-
ment is a well established treaty principle, flowing natu-
rally from the treaty itself, and has been the subject of 
detailed discussion in reports such as He Maunga Rongo511 
and the Radio Spectrum Management and Development 
Report .512 The principle envisages that Māori will develop 
resources for their social, cultural, and economic benefit 
and anticipates progress beyond those uses that existed 
as at 1840 . In the recent urgent inquiry into the national 
freshwater and geothermal resources claim, that tribunal 
affirmed that the Crown’s duty of active protection 
extended to Māori development rights in their water bod-
ies .513 In the context of customary fisheries, ngā iwi o te 
kāhui maunga therefore have a right to develop their fish-
eries and to take advantage of modern opportunities, such 
as tourism .

The historical development opportunities afforded by 
the district’s waterways revolved around the national and 
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international interest in the trout fishery . Indeed, prior 
to the construction of the TPD, the sale of access permits 
had been the trust’s primary source of income .514 In those 
days, the trust operated a rather successful and produc-
tive fishery, the revenue from which enabled the trust not 
only to cover the cost of re-stocking but to create educa-
tion and marae grants .515 The income was also such that 
the trust could afford to appoint a ranger and pay for the 
‘upkeep of  .  .  . the ranger Station and the petrol and main-
tenance costs for six boats that were available for hire on 
the Lake’ .516

The revenue generated by the sale of entry permits is 
now, however, significantly reduced . Indeed, evidence 
presented by tony Walzl demonstrated that in the space 
of just four years income reduced from $5,000 in the 1971 
to 1972 period to just $183 in 1974 to 1975 .517 This in turn 
impacted the financial position of the trust . The sharp 
decline in permit sales would appear to be directly related 
to the declining trout fishery, which was itself the result 
of Crown actions  : more than one claimant pointed to the 
decline in fish stocks following the introduction of the 
TPD and an ensuing decrease in the demand for entry per-
mits . The reduced flow of revenue from this source has, 
they said, left the trust struggling to fulfil its kaitiaki role 
over the lake .518

According to Geoff Park, the order that vested rotoaira 
in the Lake rotoaira trust gave the trustees  :

powers to negotiate and alienate resources and contained pro-
visions relating to fishing and waahi tapu . The Lake rotoaira 
trust could utilise, develop, and exploit the natural resources 
of the Lake for the benefit of the owners . This power included 
the right to grant and regulate fishing licences and conces-
sions on the lake .519

Park’s statement makes it quite clear that the vesting 
order gave the trust authority over the lake, together with 
legal title to its bed . Flowing naturally from this was a 
right to develop the lake and its associated resources, and 
the agreement accordingly ushered in an era where ngāti 
tūwharetoa regulated and gained profit from the issuing 
of fishing licences . however, this was later found to be a 

breach of section 89 of the Fisheries Act 1908, ‘which pro-
hibited the letting or sale of rights to fish in any waters’ .520 
It was from this point on that the trust became involved, 
instead, in the business of selling access permits to the 
lake .

It is clear that the development of rotoaira has been 
contemplated by ngā iwi o te kāhui maunga . John Koning, 
for example, noted that the trust was thinking of establish-
ing a ‘holiday and tourist complex on the shores of Lake 
rotoaira’ in the 1970s when the construction of the TPD 
intervened . These plans were put on hold while the trust 
determined how water levels would be affected by the 
TPD .521 The fate of the venture is uncertain, as it was only 
briefly mentioned in Koning’s report, and we do not know 
whether it bears any relationship to the establishment of 
the ‘rotoaira retreat’ now located at the south of the lake . 
Indeed, we have no knowledge of whether the retreat has 
any Māori connection at all . What is certain, however, is 
there was potential for economic development based on 
the lake and its trout fishery .522 tūrangi’s experience, while 
outside our inquiry district, demonstrates the vital role 
of tourism . In that instance, the tourists who are lured 
to the small town by the high quality trout in the locality 
are credited with keeping the town going .523 That rotoaira 
could have been a major draw card for tourists is indicated 
in a letter dated 24 April 1973 . This letter, received by the 
then member of parliament Whetū tirikātene-Sullivan 
stated that at that time rotoaira was seen by ‘tens of thou-
sands of proud new Zealanders, both Maori and Pakeha 
every year, as well as many thousands of overseas tourists’, 
who admired and appreciated its ‘magnificent setting’ .524

We conclude that the introduction of trout into the 
waterways of the inquiry district has been something of a 
mixed blessing for ngā iwi o te kāhui maunga . on the one 
hand, these introduced species provided tangata whenua 
with a substitute food source and opportunities for eco-
nomic development through, for example, the sale of 
access permits and tourism . on the other hand, however, 
trout would not have been of such importance had it not 
been for their decimation of indigenous populations of 
species such as kōaro . In addition, we consider that subse-
quent Crown actions eroded many of the positive aspects 
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of their introduction . The question of lost economic 
opportunities is discussed in greater detail in chapter 14 . 
These include a second strand of economic opportunity 
provided by waterways  : the use of water to generate elec-
tricity . This became very important when the TPD was ini-
tiated in the 1950s .

13.8 Customary Fisheries – Tribunal Findings
We find as follows  :

 ӹ Kōaro, kōura, īnanga, kākahi, and tuna are among 
the species that ngā iwi o te kāhui maunga fished 
customarily and are the subject of much traditional 
knowledge . We agree that these fisheries are their 
taonga .

 ӹ In light of the evidence presented to us, we con-
sider that the introduction of species such as trout 
into the waterways of the inquiry district occurred 
without the consent of ngā iwi o te kāhui maunga, 
and thereby breached the principle of partnership . 
our findings here are in accord with those already 
reached by the CNI tribunal in their inquiry dis-
trict .525 That the Crown prioritised the interests of 
anglers in this way, over those of ngā iwi o te kāhui 
maunga, was also a breach of the principle of equity .

 ӹ The introduction of these species, without proper 
checks and balances, was also in breach of the 
Crown’s duty of active protection . The liberation of 
trout into the waterways of the inquiry district, in 
particular, had a devastating effect on customary 
species and especially on the population of kōaro 
residing in rotoaira . The introduction of smelt has 
also had an adverse effect on customary species, par-
ticularly in rotopounamu .

 ӹ The Crown’s failure to actively protect the customary 
fishery was then exacerbated by the continued intro-
ductions that took place despite increased awareness 
of the negative impact of exotic species on customary 
fisheries from the 1930s .

 ӹ Indeed, the Crown’s failure to protect the customary 
fisheries of ngā iwi o te kāhui maunga amounted to 
a breach of the plain text of article 2 of the treaty, 

the english text of which specifically guaranteed to 
Māori the

full exclusive and undisturbed possession of their  .   .   . 
Fisheries  .  .  . which they may collectively or individually 
possess so long as it is their wish and desire to retain the 
same in their possession .

The Māori text similarly guaranteed rangatiratanga 
over all their taonga .

 ӹ The decline of native species led in turn to an 
increased reliance on trout . The claimants’ use of the 
trout resource is, however, circumscribed by the stat-
utory and regulatory frameworks that have grown up 
around it . We nevertheless accept that these controls 
on the fishery are necessary to preserve the viability 
of the trout fishing sector .

 ӹ While the national Parks Act 1980 prohibits the 
taking of native species from waterways within the 
tonga riro national Park,526 those who possess cus-
tomary rights may take indigenous fish from other 
parts of the inquiry district subject to the rules and 
restrictions contained in the rotoaira trout Fishing 
regulations 1979, the taupo Fishery regulations 
2004, the Fisheries (Amateur Fishing) regulations 
1986, and the Fisheries (Kaimoana Customary Fish-
ing) regulations 1998 . As in the case of trout, we 
consider that such regulation is necessary for the 
conservation of these native species and to ensure 
their sustainability moving forward . We note, too, 
the opportunities that these regulations provide for 
Māori participation in the management of the fisher-
ies resource .

 ӹ We consider that the ability of the Lake rotoaira 
trust to control access to rotoaira through the issue 
of access permits goes some way towards recognising 
the rangatiratanga of ngāti tūwharetoa and its asso-
ciated hapū .

 ӹ The principle of redress requires the Crown to use its 
best endeavours to help restore the tribal base and 
mana of ngā iwi o te kāhui maunga, and provide a 
remedy that will resolve the grievance caused by the 
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Crown act or omission . In the case of fisheries, steps 
in this direction could include the re-introduction 
of indigenous fisheries and attempts to improve the 
health and ecology of waterways . Charles Mitchell, 
for example, suggested that it would be viable and 
realistic for Lake rotopounamu to be cleared and 
for kōaro to subsequently be reintroduced into its 
waters .527

13.9 Summary of Tribunal Findings
We have examined the importance of the waterways and 
the customary fisheries in our inquiry district . our find-
ings are set out in sections 13 .6 and 13 .8 . We have iden-
tified the species which ngā iwi o te kāhui maunga have 
fished for, and which are the subject of rich traditional 
knowledge . The failure of the Crown to protect the fish-
eries in Lake rotoaira, and in the rivers and streams of 
this inquiry district, is a breach of article 2 of the treaty of 
Waitangi . We have found that the waterways which flow 
from te kāhui maunga are, and have always been, a taonga 
of ngā iwi o te kāhui maunga . This last finding is import-
ant in its own right, and also serves as a springboard into 
our next chapter on the TPD scheme .
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8. Counsel for Ngāti Hikairo ki Tongariro, closing submissions, 28 
May 2007 (paper 3.3.42), pp 82, 196  ; paper 3.3.43, pp 209, 221
9. Paper 3.3.34, pp 2–4  ; paper 3.3.29, pp 8, 56–57
10. Paper 3.3.34, pp 2–4
11. Paper 3.3.43, pp 209–210
12. Ibid, pp 256–257
13. Ibid, pp 209, 213
14. Paper 3.3.33, pp 87–88
15. See, for example, section 261 of the Coal Mines Act 1979 and sec-
tion 354 of the Resource Management Act 1991. See also paper 3.3.43, 
pp 229–231 (Coal-mines Act Amendment Act 1903), 235–237 (Water 
and Soil Conservation Act 1967), and 237–245 (Resource Management 
Act 1991).
16. Paper 3.3.43, p 229
17. Ibid, pp 256–257
18. Ad medium filum aquae is a rebuttable presumption that whoever 
owns land bordering a stream or river also ‘owns the bed of the river 
to the middle line of the stream’. According to the author, however, it is 
possible that the title of the person who owns the adjoining land (and 
thus the river bed ad medium filum) ‘may be subject to any unextin-
guished Maori customary title’  : G W Hinde, ‘Title by Registration’ (as 
at 3 July 2012), in G W Hinde, D W McMorland, N R Campbell, Peter 
Twist, and Thomas N Gibbons, Hinde McMorland & Sim Land Law in 
New Zealand (Auckland  : LexisNexis, 2003), para 9.131(b).
19. Paper 3.3.43, p 226. This was also the finding in the Whanganui 
River report  : Waitangi Tribunal, The Whanganui River Report 
(Wellington  : GP Publications, 1999), pp 232, 268 (paper 3.3.43, p 226).
20. Paper 3.3.43, pp 211–212
21. Ibid, p 227
22. We note that counsel for Ngāti Tūwharetoa acknowledged that 
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‘important customary events such as hui at a marae’  : ibid, p 111.
48. Paper 3.3.30, p 111
49. Crown counsel, closing submissions, 20 June 2007 (paper 3.3.45), 
ch 13, p 22
50. Ibid, p 23
51. Ibid, p 26
52. Ngai Tahu Maori Trust Board v Director-General of Conservation 
[1995] 3 NZLR 553, 558 (CA) (paper 3.3.45, ch 13, p 25)
53. Paper 3.3.45, ch 13, pp 26–27
54. Re the Bed of the Whanganui River [1962] NZLR 600 (CA)  ; paper 
3.3.45, ch 13, pp 26–27
55. English Laws Act 1858, s 1
56. Paper 3.3.45, ch 13, p 29
57. Ibid
58. Ibid, pp 29–30
59. Ibid, pp 31–32
60. Ibid, p 35
61. Ibid, pp 35–36
62. Ibid, p 36
63. Te Runanganui o Te Ika Whenua Inc Society v Attorney-General 

[1994] 2 NZLR 20, 24 (CA)  ; paper 3.3.45, ch 13, pp 35–36. Te 
Runanganui o Te Ika Whenua Inc Society v Attorney-General concerns 
Te Runanganui o Te Ika Whenua’s (Te Ika Whenua) claims to the 
Rangitaiki River and the Wheao River and the dams that the Bay of 
Plenty Electric Power Board and the Rotorua Electricity Authority 
operated on these rivers. These claims were under consideration by 
the Waitangi Tribunal, who had issued an interim report recommend-
ing that the power schemes and water rights be protected and either 
retained in their present ownership or transferred into Crown owner-
ship until Te Ika Whenua’s substantive claim had been heard. Te Ika 
Whenua brought judicial review proceedings, seeking an interim dec-
laration prohibiting the Minister of Energy from approving any plans 
to transfer the dams and from recommending that the Governor-
General make an Order in Council providing for such a transfer. The 
High Court declined Te Ika Whenua’s application for interim relief 
and Te Ika Whenua then appealed to the Court of Appeal. On appeal, 
Te Ika Whenua claimed that they had property rights in both riv-
ers and that the transfer of the Aniwhenua and Wheao dams would 
prejudice these rights. These arguments were based on the doctrine 
of aboriginal title and were heard for the first time in the Court of 
Appeal. The court held that irrespective of how liberally aboriginal 
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maunga today.
262. Toni Waho, Che Wilson, Tūrama Hāwira, Esther Tinirau, and 
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282. Document F1, p 2  ; Ngāti Hikairo, consolidated statement of 
claim, 22 July 2005 (claim 1.2.2), p 42
283. David K Rowe and Eric Graynoth, Fish in New Zealand Lakes, 

Lake Managers’ Handbook Series (Wellington  : Ministry for the 
Environment, 2002), p 11  ; David K Rowe, ‘Disappearance of Koaro, 
Galaxias brevipinnis, from Lake Rotopounamu, New Zealand, follow-
ing the Introduction of Smelt, Retropinna retropinna’, Environmental 
Biology of Fishes, vol 36 (1993), pp 329–336
284. Document E20, p 9  ; doc E21, p 5  ; doc E24, p 15  ; doc D29, pp 16–17
285. Courage needed both because of the methods used to catch 
kōura and the risk of illness. Tiaho Pillot described catching kōura as 
‘one of the main causes of our mother’s illness, ie constant chest infec-
tions’  : doc E21, p 5.
286. Ibid, pp 4–5
287. Document G2, p 2  ; James Biddle, brief of evidence, 26 April 2005 
(doc G5), p 3
288. Document G2, pp 2–3
289. Ibid, p 3
290. Document G5, p 4
291. Document G29, p 8
292. Bob McDowall, ‘Freshwater Fish – Galaxiids  : Īnanga and 
Kōkopu’, in Te Ara  : The Encyclopedia of New Zealand, Ministry for 
Culture and Heritage, http://www.teara.govt.nz/en/freshwater-fish/
page-3, last modified 13 July 2012
293. John Te Herekiekie Grace, Tuwharetoa  : A History of the Maori 
People of the Taupo District (Auckland  : Reed Publishing (NZ) Ltd, 
1959), pp 511–512 (doc A12)
294. McDowall comments on the confusion surrounding the name of 
this species and indicates that as at the time of publication it had had 
at least 19 different scientific names. In his opinion, however, īnanga 
is relatively distinct from the other members of the Galaxias family, 
the one exception being the dwarf īnanga  : McDowall, New Zealand 
Freshwater Fishes, pp 69–70.
295. Waitangi Tribunal, He Maunga Rongo, vol 4, pp 1283–1284, 
1290. NIWA, too, notes the confusion that can sometimes surround 
īnanga and smelt, noting, for example, their tendency to frequent the 
same sorts of habitat  : National Institute of Water and Atmospheric 
Research, ‘Inanga’, National Institute of Water and Atmospheric 
Research, http://www.niwa.co.nz/our-science/freshwater/tools/fishat-
las/species/inanga, accessed 22 November 2012.
296. Document G1, p 21
297. Ibid
298. Document G17, pp 191, 204  ; doc G5, p 3
299. Document E21, p 7
300. Tūroa Karatea, brief of evidence, 28 September 2006 (doc G26), 
p 3
301. Document G17, p 389
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to the capture of tuna  :

The Maori ordered his eel fishing by means of his almanac, for his 
month was strictly a lunar one, and not the arbitrary time space of 
civilised folk. Thus all natives knew what nights it was advisable to 
select for taking eels.
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tuna would take the bait and the times of night that they would bite  : 
Best, Fishing Methods and Devices of the Maori, p 109.
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372. Document A53, pp 123, 217
373. Document G9, pp 2–4
374. Whitney to Minister of Internal Affairs, 4 September 1936, IA1 
76/69 pt 2, Archives New Zealand, Wellington (Tony Walzl, comp, 
‘Supporting Papers to “Hydro-Electricity Issues: The Tongariro Power 
Development” ’ (supporting papers, Wellington: Crown Forestry 
Rental Trust, 2005) (doc A8(a)), vol 2, pp 937–938)  ; doc A8, p 10
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448. Ibid, reg 40(2)(a)
449. National Parks Act 1980, ss 2, 5, 60(1)(h)
450. The management plan sets out the principles of the Treaty of 
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453. Department of Conservation, Tongariro–Taupo Conservation 
Management Strategy, 2002–2012 (Tūrangi  : Department of 
Conservation, 2002), p 86
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1987 as ‘every species of freshwater fish that the Governor-General 
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TPRotoaira.htm, accessed 27 July 2011
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478. John Stephen Asher, brief of evidence, 1 October 2006 (doc G38), 
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480. Rotoaira Trout Fishing Regulations 1979, reg 27. It should be 
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481. Rotoaira Trout Fishing Regulations 1979, reg 23. See also regu-
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482. Document G38, p 10
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http://www.doc.govt.nz, accessed 27 July 2011.
484. Ibid
485. P White, J Gunston, C Salmond, J Atkinson, and P  Crampton, 
Atlas of Socioeconomic Deprivation in New Zealand, 2006 (Wellington  : 
Ministry of Health, 2008). See the map showing socioeconomic dep-
rivation for the lakes district, which shows that approximately half of 
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pertaining to the Waikato and Whanganui districts for the balance of 
the inquiry district.
486. Waitangi Tribunal, He Maunga Rongo, vol 4, p 1307
487. Section 14(9)(c) provides  :

The operation of the Fisheries Act 1908, so far as it applies to the 
said district, shall be modified as follows . . .

(c) Such members of the Tuwharetoa Tribe as are nominated by the 
Board hereinafter referred to shall be entitled to have issued to them, 
free of charge, licences to fish for imported fish in accordance with the 
regulations  : Provided that not more than 200 such licences shall be 
issued in any one year without the consent of the Governor-General 
in Council.

This was increased from 50 to 200 in 2003 by section 3 of the 
Maori Land Amendment Act and Maori Land Claims Adjustment 
Amendment Act 2003.
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489. Waitangi Tribunal, He Maunga Rongo, vol 4, p 1329. For the 
Court of Appeal case, see McRitchie v Taranaki Fish and Game 
Council.
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Regulations 2004 (Tūrangi  : Department of Conservation, 2004).
491. Waitangi Tribunal, He Maunga Rongo, vol 4, p 1303
492. Ibid, p 1300
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493. Waitangi Tribunal, He Maunga Rongo, vol 4, p 1299. That 
Tribunal wrote  :

in terms of the Crown’s regulation of freshwater fishing, we find that 
the Crown eroded the claimants’ rangatiratanga over their fisheries by 
legislation which . . . abolished the ability of Maori to engage in the 
exercise of their rangatiratanga and the adaptation of their customary 
fishing practices by providing access for European anglers to fish for 
trout in exchange for money. In other words, the Crown prohibited 
Maori from selling or leasing fishing rights and from controlling 
access to their taonga.

494. Sports fish are defined under section 2 of the Conservation Act 
1987 and are deemed to include those species contained in the first 
schedule to the Freshwater Fishing Regulations 1983. These include 
brown trout, rainbow trout, American brook trout or char, lake 
trout or char, Atlantic salmon, Quinnat or Chinook salmon, sockeye 
salmon, perch, tench, rudd, and any hybrid of these species.
495. Generally speaking, it is an offence to take sports fish without a 
licence  : Conservation Act 1987, s 26ZI.
496. ‘Anglers Notice for Fish and Game Regions’, 12 August 2011, New 
Zealand Gazette, 2011, no 124, pp 3421–3423, 3432–3434
497. McRitchie v Taranaki Fish and Game Council  ; citing Waitangi 
Tribunal, Report of the Waitangi Tribunal on the Muriwhenua Fishing 
Claim (Wellington  : Waitangi Tribunal, 1988), pp 203–204
498. Waitangi Tribunal, Report on the Muriwhenua Fishing Claim, 
p 203
499. McRitchie v Taranaki Fish and Game Council
500. These include, in chronological order, the Salmon and Trout Act 
1867, the Fish Protection Act 1877, the Fisheries Amendment Act 1908, 
the Native Land Amendment and Native Land Claims Adjustment Act 
1921–1922, the Native Purposes Act 1931, the Conservation Act 1987, 
and the Resource Management Act 1991. With the exception of the 
Resource Management Act 1991, these are each discussed by the Court 
of Appeal in McRitchie v Taranaki Fish and Game Council.
501. McRitchie v Taranaki Fish and Game Council, p 154
502. Resource Management Act 1991, s 7(h)
503. McRitchie v Taranaki Fish and Game Council, pp 156–157
504. Ibid
505. Livingstone v Department of Conservation, unreported, 15 
May 2009, Potter J, High Court, Rotorua, CRI-2008–463–37, para 
35. Section 26ZL of the Conservation Act 1987 sets out a number of 
restrictions on fishing. Under this section, the director-general has the 
authority to make such restrictions  ; he may, for example, ‘declare any 
waters to be spawning grounds for freshwater fish’ and thus prohibit 
or impose restrictions on the entry into these waters or onto land 
within a specified distance of these waters. He may also prohibit or 
impose either restrictions or conditions on fishing in any waterway or 
any specified section thereof. Under this provision, any fish and game 
council is able to request the issue of a notice by the director-general. 
Under subsection (2A), everyone who acts in contravention of any 

prohibitions, restrictions, or conditions imposed under subsection (1) 
commits an offence and will be liable for a fine of up to $5,000.
506. A decision that was affirmed, as we have seen, in the later case of 
Livingstone v Department of Conservation.
507. Waitangi Tribunal, He Maunga Rongo, vol 4, p 1328
508. Ibid, p 1330
509. Paper 3.3.60, p 25
510. William Field, 30 September 1903, NZPD, 1903, vol 126, 
pp 119–120
511. The Central North Island Tribunal sets out the criteria that, in 
their opinion, must be met for an iwi to be entitled to this right to 
development.
512. That Tribunal described the principle of development as follows  :

Maori expected and were entitled to develop their properties 
themselves and to have a fair and equitable share in Crown-created 
property rights, including those made available by scientific and 
technical developments. The Treaty – or rather the two Treaties that 
the parties agreed to – needed to evolve to meet new and changing 
circumstances.

Waitangi Tribunal, Radio Spectrum Management and Development 
Final Report (Wellington  : GP Publications, 1999), p 52.
513. Waitangi Tribunal, Report on National Freshwater and Geothermal 
Resources, p 107
514. Document G40, p 2
515. Document G38, p 10
516. Document G40, p 2
517. Tony Walzl, ‘Environmental Impacts of the Tongariro Power 
Development Scheme’ (commissioned research report, Wellington  : 
Crown Forestry Rental Trust, 2006) (doc E12), p 425
518. Document G40, p 3  ; doc G38, p 10
519. Geoff Park, ‘Summary and Responses to Statement of Issues  : 
Effective Exclusion  ? An Exploratory Overview of Crown Actions 
and Maori Reponses Concerning the Indigenous Flora and Fauna, 
1912–1983’, June 2006 (doc A20(a)), p 33
520. Ibid, p 34
521. Document A14, p 9
522. Tony Walzl makes brief mention of the fact that the economic 
potential of Lake Rotoaira had been recognised  : doc E12, p 450.
523. Helen Bain, ‘Talk of the Town’, Dominion, 8 January 2002, p 10  ; 
Leanne Boulton, ‘Contextual Material on Maori and Socio-Economic 
Issues in the National Park Inquiry District, 1890–1990  : A Scoping 
Report’ (commissioned scoping report, Wellington: Waitangi Tribunal, 
2006) (doc A57), pp 92–93
524. Document G52(a), p 26
525. Waitangi Tribunal, He Maunga Rongo, vol 4, pp 1294–1295
526. Except where the Minister of Conservation’s consent has been 
obtained.
527. Document G9, p 4
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ChAPter 14

the tongariro poWer developMent scheMe

14.1 Introduction
The tongariro power development (TPD) is a hydroelectric power generation scheme 
located on the central volcanic plateau . The TPD, as conceived in the 1950s, had a dou-
ble role  : it would harness the headwaters of the Whanganui, Whangaehu, and tongariro 
river systems to generate power at power stations at tokaanu and rangipō  ; it would 
increase the flow of water into Lake taupō and boost the energy generated by a further 
nine power stations on the Waikato river (map 14 .1) .

Constructed between 1964 and 1984, the TPD is the last great north Island hydro 
scheme of the twentieth century, conceived in an era of post-war electricity shortages and 
powerful agencies of State like the Ministry of Works (MOW) where the project engineer 
had a dominant role .

Cabinet approved the first two stages of the scheme in 1964 and construction began 
that year . At the time, the booming electricity industry, with the State generating system 
as its centrepiece, was described as new Zealand’s biggest business .1 But the TPD’s con-
struction straddled something of a divide in recent new Zealand history . By the time 
the scheme was completed in 1984, the social, political, economic, and cultural landscape 
had changed, with growing public awareness of Māori issues, passage of the treaty of 
Waitangi Act 1975, and the first tribunal inquiries . Legislative and policy regimes came to 
reflect environmental considerations, with laws based on sustainable use of resources . In 
this changed landscape, the environmental planner took the place of the engineer . From 
1984 onwards, economic restructuring reduced the size of the State, paving the way for 
commercialisation of hydro schemes like the TPD . In corporatising, then partially pri-
vatising, the electricity industry, the Crown relinquished the traditional model for State 
ownership and control, the model on which the TPD had been founded .

In creating and operating the TPD, the Crown had to take into account the treaty rights 
of Māori . In sections 14 .2 to 14 .7, we consider the Crown’s overall intentions for the TPD 
when it established the scheme and ask if it complied with its treaty obligations when the 
scheme was planned and initiated, and during the construction phase . In sections 14 .8 to 
14 .13, we examine the post-construction impacts of the scheme  : we look at the impacts 
of the TPD on the waters and lands of ngā iwi o te kāhui maunga, and on the mana and 
rangatiratanga of ngā iwi  ; we ask if these have involved treaty breaches  ; we ask if the 
regulatory regimes for the TPD have been treaty compliant  ; and we ask whether ngā iwi 
o te kāhui maunga have benefited economically from the use of their taonga in the TPD . 
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Map 14.1  : Tongariro power development catchment area
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In section 14 .4, we suggest ways in which the relationships 
between ngā iwi o te kāhui maunga and the waters used by 
the TPD can be restored .

We begin with the planning and construction phase .

14.2 Planning and Construction –  
Introduction
The Crown was able to gain control of the lands and 
waterways needed to build and drive the TPD under an 
order in Council (OIC), issued in 1958 under the Public 
Works Act 1928 . Many of those lands and waterways are 
regarded as the taonga of ngā iwi o te kāhui maunga .

In creating the TPD, the Crown had to take account of 
the treaty rights of Māori . under the Water-power Act 
1903, the Crown vested in itself the sole right to use waters 
for electrical purposes, ‘subject to any rights lawfully 
held’ .2 Whether Māori had a right that could be proven to 
the satisfaction of the Crown remained to be tested, and 
the intersection between Māori customary rights and 
British law was left unclear . The 1903 Act was repealed 
in 1905, but the provision about the Crown’s sole right to 
waters used for power generation was retained in public 
works legislation in ensuing years – including section 306 
of the Public Works Act 1928, the provision under which 
the OIC establishing the TPD was issued .

A number of claims have arisen in relation to the estab-
lishment and operation of the TPD . In considering these, 
we pay close attention to He Maunga Rongo, the central 
north Island (CNI) tribunal’s findings on power genera-
tion, in particular as they related to development oppor-
tunities in the modern hydroelectricity industry . That tri-
bunal found that central north Island Māori interests in 
power generation met many of the criteria which define 
a treaty right to participate in development, namely that  :

 ӹ the development or activity is a legitimate outgrowth or 
development of a customary property right  ;

 ӹ the development or activity is in their rohe  ;
 ӹ the development or activity involves their taonga (whether 

still in their legal ownership or not)  ;

 ӹ they have had a long association or history of involvement 
in the development or activity  .  .  .  ;

 ӹ a tribal initiative is involved or contemplated  ;
 ӹ the development or activity may contribute to the redress 

of past treaty breaches  ; and
 ӹ the development or activity may assist their cultural, social, 

or economic development .3

We also take into account the recent report of the tri-
bunal inquiring into the national freshwater and geother-
mal resources claim . We note in particular their view that 
‘the water bodies used by permit holders are not “public 
assets” ’ . rather, Māori possessed their water bodies in a 
manner akin to full ownership as at 1840, and once the 
extent of their residual property rights has been estab-
lished (which is likely to vary from case to case), these 
should be recognised . The question is, said the tribunal, 
‘how are the rights and laws derived from Māori culture 
to be understood or given effect (so that they may be pro-
tected) in new Zealand’s laws  ?’4

In sections 14 .3 to 14 .7, we consider the Crown’s over-
all intentions for the TPD and whether in establishing the 
scheme in 1964, and thereafter, it complied with its treaty 
obligations . In carrying out this assessment, we try to 
take into account the complex, often competing, agendas 
within central government and its agencies of State dur-
ing the mid to late twentieth century, including between 
Ministers of the Crown and departmental officials . 
however, we must at all times treat those government 
agencies and their executive employees ‘on the ground’ as 
agents or embodiments of the Crown in so far as they had 
statutory powers to operate on its behalf .

14.3 Planning and Construction – Crown 
Concessions
The Crown conceded, in its closing submissions, that 
Whanganui Māori were not consulted in relation to the 
creation and establishment of the TPD, and that this was 
inconsistent with the Crown’s duty to act in good faith, 
and a breach of the treaty of Waitangi and its principles . 

14.3
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In particular, it accepted the finding of the Waitangi 
tribunal in its Whanganui River Report that no consult-
ation or notice was given to Whanganui Māori in relation 
to the OIC of 1958 authorising the taking of water from the 
Whanganui and other rivers for the proposed scheme .5

14.4 Planning and Construction – Claimant 
Submissions
The claimants argued that, in setting up and managing 
the TPD, the Crown failed to meet its treaty obligations 
in the ways detailed below . By way of general introduction 
to ngāti tūwharetoa’s closing submissions on the subject, 
claimant counsel stressed that ‘the TPD affects almost 
every river in the national Park area and all the hapū are 
impacted in some way’ .6 The ngāti rangiteauria claimants, 
too, on behalf of the Whanganui iwi and ngāti rangi, 

emphasised the widespread repercussions on  the tangata 
whenua of setting up and operating the scheme .7

14.4.1 Consultation
The claimaints argued that, in failing to consult adequately 
with iwi and hapū prior to establishment of the scheme, 
the Crown breached the treaty principles of partnership 
and active protection .

Picking up on ngāti rangi’s point that the Crown had 
assumed that, by ‘consulting’ with ngāti tūwharetoa, it 
had met its responsibilities towards all Māori interest 
holders in the area, ngāti tūwharetoa submitted that any 
consultation with them was in any case rendered point-
less  : the Crown had made ‘promises and undertakings 
about the benefits of the scheme that were not fulfilled’ .8 
ngāti Manunui, ngāti hikairo, and ngāti Waewae made 
similar submissions .9 Counsel for ngāti hikairo described 

Electricity pylons and wires on 
the Desert Road silhouetted 

against a snow-covered Mount 
Ruapehu. Electricity shortages 
and increasing demand led to 
the creation of the Tongariro 
power development scheme.

14.4
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consultation over the scheme as ‘woefully inadequate’, 
and said that the government had simply made its deci-
sion and proceeded regardless . In particular, they noted 
a nine-year absence of contact by the Crown between a 
meeting with tūwharetoa in 1955 and final decisions over 
the scheme’s construction in 1964 .10

14.4.2 Coercion or acquisition of control
In the submission of counsel for ngāti hikairo, the Crown 
used the 1958 OIC to gain entry onto Māori land for the 
TPD, thus evading the protection mechanisms supposedly 
available to Māori .11 of particular concern to the claimants, 
though, was water, and the Crown’s acquisition of control 
over it . Counsel for tamahaki said that the 1958 OIC had 
enabled the Crown to take water from the Whanganui, 
tokaanu, tongariro, rangitaiki, and Whangaehu rivers 
and tributaries, and to control their levels, without the 
consent of the Whanganui iwi .12 Speaking particularly of 
the western diversion, counsel pointed to its creation and 
operation as a breach of the treaty, because they interfere 
with ngāti tamahaki’s treaty-guaranteed rights over the 
waters of the Whanganui .

Counsel for ngāti hikairo pointed to the Water and Soil 
Conservation Act 1967 – and its successor, the resource 
Management Act 1991 (RMA) – arguing that the legislation 
‘effectively nationalised or expropriated all development 
rights relating to natural water by vesting in the Crown’ .13

Counsel for ngāti tūwharetoa submitted that the 
trustees who signed the 1972 agreement about the use of 
Lake rotoaira ‘did so under duress, there being no fea-
sible alternative if they were to retain their taonga’ .14 The 
Crown’s actions in relation to Lake rotoaira, said counsel, 
had resulted in a number of treaty breaches . The Crown 
had acted in bad faith by placing unconscionable pres-
sure on the Lake rotoaira trustees  ; it had required ngāti 
tūwharetoa to forfeit compensation for the use of their 
taonga  ; and it had acquired effective control over the lake 
in breach of its article 2 guarantee .15

ngāti hikairo claimants submitted that the 1972 deed 
provided the Crown with full use of Lake rotoaira but 
had been instrumental in reducing ngāti hikairo’s tino 

rangatiratanga over their lake to ‘a mere computer gen-
erated title with no benefit of the resource’ .16 other ngāti 
hikairo claimants submitted that imposition of the Public 
Works Act hindered or prevented ngāti hikairo from ful-
filling its obligatory role as kaitiaki over Lake rotoaira’ .17

14.4.3 Mutual benefit and compensation
The claimants submitted there had been an effect-
ive nationalisation of their treaty development right to 
use or store the water of their lakes and rivers to gener-
ate electricity . Counsel for ngāti tūwharetoa argued that 
‘treaty rights with respect to their waters include the right 
of development’ and ‘inherent to that right is the right 
to license others to use the waters’ .18 This right ‘has been 
expropriated by the Crown, without compensation and 
without the consent of Māori’ .19

on the subject of waters diverted for the TPD, counsel 
for ngāti rangi submitted that in breach of the principle 
of good faith, the Crown failed to adequately compen-
sate for 22 diversions of waterways .20 on the issue of Lake 
rotoaira, ngāti tūwharetoa submitted that, in breach of 
previous assurances, the Crown had caused ‘significant 
damage  .  .  . without any compensation being paid’ .21 ngāti 
hikairo has been asked to pay a significant price for ‘the 
national good’ and it is time for the Crown to ensure a 
flow of benefit back to it .22

ngāti rangi submitted that the treaty provides a basis 
for a continued relationship between ngāti rangi and 
the Crown  : a true and genuine partnership utilising the 
Crown’s resources within the rohe .23

14.4.4 Active protection
The claimants argued that, in failing to consult adequately 
with iwi and hapū prior to the establishment of the 
scheme, the Crown breached the treaty principles of part-
nership, active protection, and equal treatment of iwi and 
hapū . ngāti rangi submitted that the Crown has a duty 
to ensure that Māori are treated fairly and equitably with 
high standards of justice .24 ngāti tūwharetoa and ngāti 
hikairo ki tongariro submitted that the Crown has failed 
to protect Lake rotoaira as a major taonga  : a waterway 

14.4.4
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that once teemed with native fish, an area that was boun-
tiful with ika and manu, a bountiful larder once shared 
under the rangatiratanga of ngāti hikairo and ngāti 
tūwharetoa .25

14.5 Planning and Construction – Crown 
Submissions
14.5.1 Consultation
The Crown argued that the pre-establishment phase of the 
TPD from 1955 to 1964 was characterised by a fundamental 
level of understanding with ngāti tūwharetoa . It rejected 
the contention that consultation was without substance 
and that the scheme was imposed without agreement .26 
nor did it accept submissions that it failed to properly 
inform ngāti tūwharetoa of the impacts of the scheme or 
that it made commitments about its benefits that were not 
fulfilled’ .27

Counsel submitted that ‘there was consultation with 
ngāti tūwharetoa about the proposed establishment of 
the Scheme prior to Cabinet approving construction’ .28 
The initial october 1955 meeting where the TPD was 
broadly outlined to ngāti tūwharetoa (including the west-
ern and eastern diversions and the use of Lake rotoaira) 
‘had a positive tone’ .29 The Crown conceded that there 
was a nine-year gap between the first meeting with ngāti 
tūwharetoa in 1955 and meetings during 1964 .30

Counsel said the position as at September 1964 was 
that ngāti tūwharetoa did not object in principle to the 
establishment of the scheme  ; and the government would 
compensate for any adverse effects using the public works 
regime including land taken for use in the scheme and any 
impacts on Māori fishing interests .31 The Crown argued 
that it was under no obligation to carry out detailed pre-
scheme assessments on matters such as social, cultural, 
spiritual or economic impacts of large infrastructure pro-
jects like the TPD . The Crown’s intention was that ‘prac-
tical issues such as impacts and compensation would be 
dealt with as those issues arose’ .32 nothing was inherently 
wrong or treaty-inconsistent with this approach .

14.5.2 Coercion or acquisition of control
Counsel addressed the issue of acquiring the use of Lake 
rotoaira, acknowledging that it was ‘pivotal to the opera-
tion of the scheme’ .33 Accepting that Māori may have had 
‘a genuinely held belief that compulsory acquisition [of 
Lake rotoaira] was a real possibility’, counsel denied that 
compulsory acquisition had ever been Crown policy .34 
There was no evidence of threats of compulsory acquisi-
tion being made directly by or on behalf of the Crown . 
rather, counsel put the trustees’ fears down to ‘the cumu-
lative effect of a number of factors’, including  : experience 
in relation to the tūrangi township, media statements, 
and communications from government officials .35 The 
1972 agreement was the outcome of a negotiated process .36

14.5.3 Mutual benefit and compensation
Counsel noted that with regard to Lake rotoaira, ngāti 
tūwharetoa themselves had proposed the ‘no compensa-
tion’ offer .37 Issues concerning the purchase and a lease in 
perpetuity were still on the table at the time the offer was 
made .38 The Crown did not coerce the trustees into for-
feiting their rights to compensation .39 rather, the trustees 
appeared ‘to have viewed the “no compensation” agree-
ment in 1972 as a significant victory at the time’ .40

The Crown submitted that it was under no obligation 
(treaty or otherwise) to compensate Māori for all adverse 
impacts, cultural, social, economic, spiritual, or environ-
mental, of large infrastructure projects like the TPD . The 
proposition was too broad .41

14.6 Planning and Construction – Submissions 
in Reply
14.6.1 Consultation
expanding on the alleged inadequacy of consultation, 
counsel for ngāti tūwharetoa said the Crown had com-
mitted to the TPD ‘in principle’ in April 1964, before it 
commenced consultation in earnest . With the exception of 
a single meeting in 1955, consultation between the Crown 
and Māori effectively began 11 days after Cabinet approved 
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the scheme ‘in principle’  : it was therefore something of a 
fait accompli situation, likely to proceed irrespective of the 
position that ngāti tūwharetoa took .42

Counsel argued that the consultation process thus 
did not meet the standards required at law, let alone a 
treaty-consistent standard . She noted the legal standard 
for consultation set out in the Court of Appeal decision 
in Wellington International Airport Ltd v Air New Zealand 
199343 and the treaty standard for consultation set out in 
the Te Arawa report .44 ngāti tūwharetoa should have been 
fully informed on the design of the scheme, the benefits, 
and the likely impacts . The information should have been 
clearly and explicitly communicated at hui open to all 
ngāti tūwharetoa, not confined to meetings with the trust 
board . Consultation should have commenced early, well 
before the Crown had committed to the scheme .45

In relation to four meetings held during 1964, counsel 
noted  : ‘There was no distinction between meetings to dis-
seminate information and meetings to seek input from 
ngāti tūwharetoa’ .46

on the adequacy of the provision of Crown informa-
tion, counsel submitted that ngāti tūwharetoa was never 
fully briefed on the detrimental environmental effects of 
the scheme . The inclusion of Lake rotoaira was not dealt 
with until after construction was under way, meaning that 
the owners had no choice whatever about the inclusion of 
the lake .47 They were actively misled by assurances that the 
fishery would not be harmed, even though officials were 
aware that the hydrology of Lake rotoaira would be dras-
tically altered .48

Counsel for ngāti hikairo, ngāti Manunui, and tama-
haki submitted that, as separate iwi, they too should have 
been separately consulted .49

14.6.2 Coercion or acquisition of control
ngāti tūwharetoa argued that the Crown’s position 
on the issue of the 1972 agreement with respect to Lake 
rotoaira was ‘nonsensical’  : while seeking to establish 
there was never a threat to compulsorily acquire the lake, 
the Crown also claimed the TPD was a scheme of national 

importance that justified the compulsory acquisition of 
land .50 Counsel submitted  :

The use of Lake rotoaira was critical to the operation of 
the TPD scheme . It does not take a rocket scientist to work 
out that if ngāti tūwharetoa refused to sell the lake, then the 
only way that the Crown could secure ownership (its clear 
preference) was to use its public works powers to compulsor-
ily acquire it (as it had done with tūrangi township) . In other 
words, the threat remained hovering in the air  .  .  .51

14.6.3 Mutual benefit and compensation
ngāti tūwharetoa argued that the Crown had acted 
unconscionably in allowing ngāti tūwharetoa to forfeit 
compensation for Lake rotoaira to which it was morally 
and legally entitled . Counsel argued  :

It is true that the offer initiated from ngāti tūwharetoa’s 
side, but the question must be asked as to whether it is hon-
ourable for the Crown to take advantage of ngāti tūwharetoa’s 
fear that they would lose their taonga if they did not agree .52

ngāti tūwharetoa strongly rebutted the Crown’s sub-
mission that Māori regarded the 1972 agreement as a ‘sig-
nificant victory’, saying,

That submission is insensitive, to say the least, given the 
evidence of witnesses such as Arthur Smallman, who spoke 
of the tears rolling down Pateriki hura’s face, and Mrs 
ringakapo Payne, who spoke of the stress and worry inflicted 
on her brother John takakopiri Asher over the whole affair .53

14.7 Planning and Construction – Tribunal 
Analysis
As we have seen, the claimants’ concerns fell largely under 
four headings  :

 ӹ consultation  ;
 ӹ the Crown’s acquisition of control over land and 

waterways  ;

14.7
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Italian workers on the  
Tongariro power development 

scheme. The Italians were 
brought into New Zealand for 
tunnelling work. Camps were 
established at each end of the 

tunnel, as well as where the  
two sections met.

14.7

Downloaded from www.waitangitribunal.govt.nz

Downloaded from www.waitangitribunal.govt.nz 



The  Tongariro Power Development Scheme

1073

 ӹ mutual benefit and compensation  ; and
 ӹ the impact of the scheme during construction .

These concerns tend to correspond to different stages 
of the scheme’s life, and we break down our discussion 
accordingly . We thus move from the origins of the TPD 
and the wider political and economic context in which 
the scheme was conceived, to how the plan was put into 
effect, what the Crown knew of the scheme’s impact prior 
to construction, and the actions the Crown took to miti-
gate adverse environmental and cultural impacts .

Throughout our analysis, our underlying concern will 
be  : Did the Crown comply with its treaty obligations 
when it established the TPD  ?

14.7.1 The Crown’s aims in establishing the TPD
(1) The scheme’s scope
Constructed between 1964 and 1984, the TPD covers a 
catchment area of 26,000 hectares . The scheme was con-
ceived at the start of a long post-war economic boom 
characterised by a spiralling demand for electricity . Built 
by the Ministry of Works (MOW) on behalf of the new 
Zealand electricity Department (NZED), the scheme 
employed at its peak some 2100 people including Māori, 
Pākehā, and migrant workers including 200 Italian tun-
nellers . The project did bring job opportunities to the 
region .54 The total cost of the development in 1974 was 
estimated at $270 million ($2 .76 billion in 2011 dollars) .55

Sited south of Lake taupō, the scheme and its steel 
and concrete structures extend from the southern flanks 
of ruapehu to the southern point of Lake taupō, along 
both sides of the ruapehu–ngāuruhoe–tongariro vol-
canic mountain chain (see map 14 .1) . The development as 
a whole provided some 40 per cent of the north Island’s 
hydroelectric energy .56

(2) Early government championing of hydro power
From the start of the twentieth century, creating electric-
ity by waterpower was viewed as the way to meet domes-
tic energy needs . As early as 1903, L M hancock, a visiting 
Californian electrical engineer, reported on the electricity- 
generating potential of the Waikato watershed  :

In this region, which is quite unusual in many ways, 
immense quantities of power can be developed and, though 
somewhat distant from the centres of industry, it will some 
day prove of wonderful value to the colony  .  .  .57

The Water-power Act 1903 gave the government the 
sole right to generate hydroelectricity, and this law sub-
sequently became part of the Public Works Act 1928 . The 
idea of diverting water from the national Park watershed 
to generate electricity was again raised in the 1920s as the 
government began to consider a national electricity system 
based on hydropower . A State hydro-electric Department 
(State hydro) of the Public Works Department, estab-
lished by the electricity Act of 1945, revisited the idea of 
diverting the tongariro rivers in 1948 as demand for elec-
tricity soared . State hydro’s main role was operating and 
maintaining completed power schemes, including install-
ing equipment at sites, and constructing transmission 
lines .

(3) Rotoaira’s strategic potential noted
Identifying new sites for hydro works became a Crown 
priority in the post-war years . A 1948 report by Public 
Works Department surveyor harold Jenks, for example, 
noted that

the potentialities of rotoAira have long been recognized  .  .   . 
[but] any proposal to augment rotoaira by collecting the 
stream from the east side of tongariro will involve some tun-
nelling and heavy earth works .58

Jenks added  : ‘it seems likely that at some stage the upper 
Waikato will form one of the large blocks of power con-
tributing to the north Island demand’ .59

Since the 1920s, the Waikato river had served as what 
might be termed the hydro hub of the north Island, with 
further stations added from the late 1940s . In the early 
1950s, power planners faced an accelerating demand 
for electricity, predicting an annual surge in demand 
of around 8 to 10 per cent for the foreseeable future .60 
Shortages and usage restrictions continued . ending them 

14.7.1(3)
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became a political imperative . officials resurrected the 
Jenks report and a new report, put out in 1955, outlined 
an ‘upper Waikato Development’ that became known as 
the TPD .61

In october 1955, the Crown engaged British engineer-
ing consultants Sir Alexander Gibbs and Partners, a firm 
with international experience in hydroelectric projects, 
to investigate the idea . Also in october 1955, an informal 
exploratory meeting was held between Māori and officials . 
We shall return to that meeting later . Almost two years 
then elapsed before Gibbs and Partners issued their pre-
liminary report, in favour of the new development . The 
following year, the electricity Amendment Act 1958 cre-
ated a separate portfolio for electricity, with State hydro 
reconfigured as the NZED .

It was in 1958, too, that an incoming Labour govern-
ment, faced with a deteriorating economic situation and 
continuing power shortages, moved to expedite TPD 
investigatory work . The Works Minister, hugh Watt, who 
was also the Minister of electricity, told an August 1958 
conference that a hydro scheme would be fast-tracked at 
tongariro . The same month, Watt tabled a White Paper on 
domestic power needs .62 The document made a case for 
greater use of hydro power in the north Island . Following 
the White Paper’s release, the proposal for a tongariro 
river Power Development with ‘thirty-two miles of tun-
nels, nine dams and five power stations’ gained exten-
sive newspaper publicity .63 Watt pressed ahead with the 
scheme as a solution to the growth in electricity con-
sumption, rather than build a cable across Cook Strait, 
as recommended by NZED officials, including Arthur 
Davenport .64

on 29 october 1958, the government passed an OIC 
under the Public Works Act giving it full powers to estab-
lish the TPD . That OIC has already featured in our discus-
sion of Ōtūkou, in the public works chapter, and we will 
discuss it again later in this chapter . Proposals for hydro 
developments at Aratiatia rapids on the Waikato river, 
and Lake Manapouri on Fiordland, generated the first-
ever national debate about environmental impacts of 
large schemes . Late in 1959, Watt hosted a conference to 
discuss conservation of scenic resources and prevention 

of damage by hydro and industrial development . he told 
delegates there was no alternative to the development at 
Aratiatia  : ‘otherwise there will be power blackouts in the 
north Island from 1964 to 1966’ .65 At the same time, Watt 
undertook to set up a body to represent ‘nature conserv-
ancy’ interests .66

Progress reports by Gibbs and Partners meanwhile 
judged the TPD proposals viable in terms of water avail-
ability, geological issues, economics, and power output .67 
They suggested the scheme be implemented in five stages 
over a 19-year timeframe from 1964 to 1983 . In 1963, 
the national government’s power planning committee 
proposed going ahead with the first three stages of the 
scheme . Meanwhile, parliament had passed the nature 
Conservation Council Act 1962 which set up the nature 
Conservation Council . Membership of the new council 
comprised scientists, officials, and political appointees, 
who included John te herekiekie Grace .68 Announcement 
of the TPD proposals during the 1963 election year saw 
concern about the effects of proposed river diversions 
aired in newspapers in affected communities such as 
Wanganui and taupō, and ‘election meetings in taupo in 
1963 were enlivened by questions on the possible impacts 
of the scheme’ .69

(4) Energy demand continues to rise
During 1963, electricity consumption increased by 13 .7 per 
cent  : electric ranges and water heaters were in common 
use in new Zealand, and many households had televi-
sion sets .70 In February 1964, officials recommended the 
TPD proceed, noting that the proposals were technically 
sound and economically attractive, and that the scheme 
would provide the power needed by the north Island sys-
tem between 1970 and 1973 .71 The incoming electricity 
Minister, Thomas Shand, accepted these findings and 
endorsed the scheme’s first three stages .72 As Minister, he 
would shepherd the TPD through heated debate about the 
environmental impacts of hydro developments .73

on 24 March 1964, Shand announced that Cabinet 
had approved the scheme ‘in principle’, subject to fur-
ther negotiation with ‘affected parties’ . Public opposition 
mounted throughout 1964, notably from an emerging 
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Wellington-based environmental lobby with strong 
angling interests, but also in taumarunui . Cabinet asked 
the newly established nature Conservation Council to 
assess the scheme on environmental grounds and to 
make recommendations . In September 1964, the coun-
cil endorsed the scheme, provided that there were safe-
guards for the tongariro river fishery .74 Cabinet approval 
was announced on 21 September 1964 and work on the 
western diversions and the ‘hydro town’ at tūrangi com-
menced immediately . The scheme has been called ‘by far 
the most ambitious electricity generation project to be 
undertaken in new Zealand’ .75

14.7.2 The scheme’s key elements
(1) Stage 1  : western diversion
The western diversion would harness south- and west-
flowing water from a catchment area of 320 square kilo-
metres and carry it northwards (see map 14 .2) . Water was 
diverted from the headwaters of the Whanganui river 
through a series of tunnels connecting the Whanganui 
and the Whakapapa rivers and three canals, te Whaiau, 
Ōtamangākau, and Wairehu . Dams were built at te 
Whaiau and Ōtamangākau to create new artificial lakes . 
Water then proceeded through the Wairehu Canal to Lake 
rotoaira (and from there to Lake taupō through a tun-
nel) . The diversion allowed the generation of an extra 420 
gigawatt hours annually from existing Waikato stations . 
over the seven years, an estimated 2 .7 million cubic yards 
of material was excavated .

In 1966, the MOW began damming the Whanganui 
river at taurewa, and excavations for te Whaiau and Ōta-
mangā kau commenced . The Whakapapa–tawhitikuri–
Whanganui tunnel discharges into the te Whaiau Canal, 
and from there to Lake te Whaiau, a body of water 
formed by the construction of an earth-filled dam . The 
Ōtamangākau Dam, providing short-term storage, drains 
a catchment of 46 square kilometres including several 
tributary streams . The Wairehu Canal was built to trans-
port waters to Lake rotoaira, which serves as the reservoir 
for the tokaanu Power Station, which in turn sends water 
on to Lake taupō .

Western diversion waters flowed into Lakes rotoaira 

and taupō in 1971, increasing the output of the Waikato 
river power stations . The tokaanu Power Station was 
completed in 1973 as part of stage 2 .

(2) Stage 2  : Rotoaira (Tokaanu)
Constructed between September 1966 and July 1973, the 
northernmost section of the scheme was based on chan-
nelling tongariro river water through the Poutū tunnel 
and the Poutū Canal into Lake rotoaira (see map 14 .2) . 
From there, it drops through a surge chamber down to a 
four-turbine power station at tokaanu . A tailrace canal 
then transports the water four kilometres into Lake 
taupō . This second stage of the TPD is today commonly 
known as rotoaira, the title used by its current operator, 
Genesis energy Limited .

Work began with construction of the Poutū Dam, and 
the powerhouse and tailrace at tokaanu . In 1967, contracts 
were let for the six kilometre-long concrete-lined tokaanu 
tunnel .76 In 1968, the Poutū Stream was diverted to allow 
construction of the Poutū Dam, and in the following 
year work began on the Poutū tunnel and Poutū Canal 
designed to channel tongariro water into Lake rotoaira . 
The natural flow of the Poutū river was thus reversed .

The first electricity was generated on 2 July 1973, when 
the tokaanu Power Station was commissioned .77 The 
diversion of tongariro water into rotoaira, in December 
1973, signalled the completion of the first two stages of 
the TPD, a significant milestone . The diversions of water 
caused dramatic changes to flows in the tongariro river 
and the volume of water in Lake rotoaira .78 These impacts 
are addressed elsewhere in this chapter . The total excava-
tion for the rotoaira stage, excluding the two tunnels, was 
more than five million cubic metres .79

(3) Stage 3  : eastern diversion
The centrepiece for stage 3, begun in 1969, was the diver-
sion of 22 tributaries of the Whangaehu river through the 
Wahianoa Aqueduct to discharge into Lake Moawhango, a 
reservoir created by damming the Moawhango river (see 
map 14 .3) . From there, the Moawhango–tongariro tunnel 
would carry the water 20 kilometres to the tongariro 
river and the rangipō Dam . Some tongariro river water 
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 u The control gates of the Wairehu Canal under construction. The 
canal takes water from Lake Otamangakau to Lake Rotoaira.

 r The Wahianoa Aqueduct under construction, early 1974

rr The steep valley of the Moawhango River

dr The diversion of the Tongariro River and the creation of the intake 
structure of the Rangipō Dam

 d The Moawhango Dam under construction, 1974
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Map 14.2  : The Tongariro power development – diversions and power stations
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 d Lake Ōtamangākau and the Ōtamangākau Dam

dd Lake Te Whaiau and the Te Whaiau Dam

 l The Tokaanu Power Station

dl The Wairehu Canal outfall. The outfall empties water into Lake 
Rotoaira, which serves as a reservoir for the Tokaanu Power Station.
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would be channelled onwards to Lake rotoaira, increas-
ing the tokaanu Power Station’s energy potential and 
some would remain in the tongariro river . Both would 
add to the water stored in Lake taupō and the power gen-
erated by the existing Waikato stations .

Work on the Moawhango–tongariro tunnel began in 
1969, and in 1972 construction started on the Moawhango 
Dam and the Wahianoa Aqueduct . originally, the aque-
duct was to divert the Whangaehu river but the river’s 
acidic content excluded it from the TPD .80

on 24 April 1975, a lahar swept down the Whangaehu 
river from te Waiamoe, the crater lake, bursting the river-
banks at the entrance of the Moawhango–tongariro tun-
nel and filling it with rock, mud, and water . no workers 
were present . Following this incident, a permanent stop-
bank was built along the Whangaehu river to better pro-
tect Lake Moawhango . The eastern diversion was finally 
completed in 1979 when the Moawhango Dam was filled 
and the Moawhango–tongariro tunnel came into use .

(4) Stage 4  : Tongariro River and Rangipō
The construction of stage 4 of the TPD occurred between 
1974 and 1984 . By the time this fourth stage had gained 
approval, it had faced a more rigorous environmen-
tal assessment than any previous hydro scheme . An 

additional two power stations had been proposed for the 
tongariro river  : the lower one to be sited on the river at 
Begg’s Pool, the higher one at rangipō . The concept of 
a lower station was dropped after controversy about the 
likely impact on the river’s famous trout fishery . The two 
stages were merged, thereby saving the gorge known as 
the ‘Gates of hercules’ and Begg’s Pool located below it . 
There was now to be only one station, at rangipō, and a 
dam lower down the river at Moawhango . The so-called 
‘one station decision’ represented a major concession 
to the angling lobby . A large tailrace runs back from the 
rangipō Power Station into the tongariro river .

The rangipō Power Station was commissioned in 1984, 
marking the completion of the TPD project .

14.7.3 Consultation, negotiation, and the Treaty  : 
planning phase
We turn now to a consideration of the Crown’s consult-
ation and negotiations with Māori . We begin with the 
planning period from 1955 to 1964, noting that land tak-
ings for quarries and metal pits, for dams and canals, and 
for the creation of Lakes te Whaiau and Ōtamangākau, 
have been considered in the public works chapter .

Faced with pressure to ensure additional national cap-
acity for electricity generation, matters were becoming 

The Te Whaiau StreamThe butynol lining of the Te Whaiau Canal
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urgent for the Crown by the 1950s . During 1955, the MOW 
discussed the hydroelectric proposals with other depart-
ments . on 14 June that year, works commissioner Fred 
hanson wrote to the secretary for Māori Affairs . he indi-
cated that the MOW was giving thought to a hydroelectric 
development in the tongariro national Park and noted ‘it 
might be necessary to store water well above normal lake 
[rotoaira] level, and in that case some land adjacent to the 
lake would be affected’ .81

on 13 July 1955, the Māori Affairs secretary advised the 

tūwharetoa trust Board of the Crown’s interest . he noted 
that the proposals were speculative . however, Lake roto-
aira would play an essential part in the scheme if it went 
ahead, with the effect on its fishery likely to be raised in 
discussion .82

(1) The 1955 Tūrangi meeting
At this point came the only formal and direct contact 
between the Crown and Māori prior to Cabinet agree-
ing ‘in principle’ to the TPD nearly nine years later . on 

The Rangipō Dam
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11 october 1955, three MOW officials and a Māori Affairs 
district officer met with a gathering of ngāti tūwharetoa 
elders at hīrangi marae in tūrangi . Those present included 
P A Grace, John Atirau Asher, and Pat hura .83 The offi-
cials gave a briefing on the Crown’s preliminary thinking 
on a possible power scheme based on Lake rotoaira . The 
Crown has since acknowledged that there was no consult-
ation with Whanganui Māori – this despite the fact that 
their diverted waterways would be an important part of 
any scheme .

reporting to head office, MOW engineer W M Fisher 
estimated the number of Māori in attendance at 60 . 
Sum marising the matters covered, he listed the grow-
ing electricity demand, the need to investigate further 
power sources, and the steps already taken to safeguard 
fishing interests . he said he had stressed ‘the need for 
co- operation with the Māori people in all these aspects’ . 
Fisher also noted that he had ‘explained the proposals 
for the tongariro’, after which the meeting had gone into 
committee . At the end of that session, the committee had 
passed a resolution, which it then read out when the meet-
ing reconvened after lunch . The resolution recorded that,

as there are no concrete plans available at this juncture in con-
nection with the use of the lake for hydro-electric proposals, 
that this matter be deferred for further consideration at some 
future date .84

At the end of his summary of the meeting, Fisher noted  :

the Maoris will be willing to come to terms over their fish-
ing rights but are naturally watchful of their interests and will 
get what they can for them . Mr Asher mentioned in discus-
sion before the meeting the Maoris desire to capitalise their 
fishing rights by issuing fishing licenses . The Internal Affairs 
Department is interested in acquiring these rights, so that 
fishing may not be such an obstacle to progress as we had 
thought .85

In April 1956, the Māori Land Court awarded title to 
the bed of the approximately 3,805-acre lake to 2,778 own-
ers . The court appointed trustees for the Lake rotoaira 

trust on 6 December and the order was confirmed by the 
Minister of Māori Affairs on 1 March 1957 .

We pause at this point, for reasons that will shortly 
become clear, to note that at the time of the tūrangi 
meeting, the Māori Land Court was still investigating 
the ownership of Lake rotoaira . rights to the lake, and 
compensation for the loss of indigenous fish were the 
subject of intense negotiation in the 1920s and 1930s . In 
1937, an application was made to the native Land Court 
for investigation of title to the lake bed . The Crown ini-
tially opposed the application but withdrew its opposition 
in September 1943 . It did put on record, however, that the 
case should not be taken as a precedent in respect of the 
beds of inland waters .86

John Atirau Asher. A licensed interpreter in the Native Land Court, Mr 
Asher took on a range of roles in Ngāti Tūwharetoa tribal affairs.
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(2) The Crown issues an Order in Council
In october 1955, engineering consultants Gibbs and Part-
ners began investigatory work . A team of 70 engineers 
and support personnel carried out the activity, recording 
river flows, determining the siting and size of proposed 
dams and diversions, and undertaking extensive drilling .87 
In evidence, Whakapumautanga (Darkie) Downs of ngāti 
tūwharetoa recalled how he and associate Jim rawhiti 
assisted with this activity, aimed at determining the pro-
posed scheme’s feasibility in geological, biological, hydro-
logical, and economic terms .88 tūwharetoa trust Board 
secretary Mr Asher later indicated that whenever a team 
needed to enter Māori land, permission was first sought 

from the board through him .89 Gibbs and Partners issued 
their preliminary report in August 1957 .

The government, faced with power shortages in the 
north Island, moved quickly . on 29 october 1958, it pro-
claimed an OIC under section 311 of the Public Works 
Act 1928 that gave the Crown powers to use the waters 
of the Whanganui, tokaanu, tongariro, rangitīkei, and 
Whangaehu rivers, and all their tributary lakes, rivers, 
and streams to build canals, tunnels, and dams, and erect 
transmission lines on private as well as public land .90

The OIC sped up engineering investigations, and it got 
around the need to obtain permission from Māori . Works 
commissioner hanson made this clear in a letter to Arthur 
Davenport, his NZED counterpart  :

We fear there will be considerable delay in the finalis-
ing of the contract for the construction of the stations if we 
endeavour to get the owners’ consent beforehand . The owners 
are usually numerous and even with the best of goodwill and 
intention on their part, it is difficult to get consent .91

The Crown now had what one official described as ‘a com-
prehensive authority empowering the Minister to raise or 
lower or divert the waters of the river concerned and of 
any tributary lake, river, or stream’ .92

There is evidence of hapū opposition to surveying 
activity  : engineers noted in 1958, for instance, there was 
‘some hostility’ from ‘the alleged owner’ of one block .93 
Kevin Amohia hikaia of ngāti hāua provided this view 
of the situation  :

the Crown issued an order in Council authorising the taking 
of water  .  .  . for the purposes of hydro power generation . This 
was imposed by the Crown without the consent of ngati haua 
(the treaty partner) . There was no consultation or discussions 
with ngati haua . The Crown even started work on Maori land 
before it had any authority to do so .94

russell Kirkpatrick, Kataraina Belshaw, and John 
Camp bell commented in their evidential report that the 
government had ‘absolute authority for the scheme to pro-
ceed’ and any opposition was ‘doomed to fail’ .95

Pāteriki Hura of Ngāti Tūwharetoa. A former member of the board of 
Māori Affairs, Mr Hura was very experienced in farming and timber 
milling.
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(3) Lake Rotoaira and the Māori Purposes Act 1959
After the Māori Land Court had investigated title to, 
and ownership of, Lake rotoaira, it vested the lake in 11 
trustees, representing certain hapū of ngāti tūwharetoa 
– namely, ngāti Parehuia-Mātangi, ngāti rongomai, 
ngāti Waewae, ngāti Marangataua, ngāti Pouroro, ngāti 
Pouroto, ngāti tūrangitukua, ngāti rakeipoho, and ngāti 
Kuaruia-rangipō . The intent of the vesting was to give 
the trustees power to manage and control the lake . They 
were also authorised to ‘negotiate with the Crown over 

projected hydro-electric works affecting the lake’ .96 The 
precise legal meaning of that power would come to be a 
source of anxiety to Crown officials as issues of compensa-
tion for TPD-related damage arose .

The trustees also had powers to regulate the fish-
ing .97 rangikamutua henry Downs of ngāti tūwharetoa 
recalled in evidence how they saw their role  :

The objective of the trust was to protect the lake . The trust 
wanted to keep the Lake well stocked with trout because the 

The 1958 Order in Council

Authorising the Minister of Electricity to Construct and Use Works in Connection with the Utilisation of Water Power From the 
Wanganui, Tokaanu, Tongariro, Rangitikei, and Wangaehu Rivers for the Generation of Electrical Energy

COBHAM, governor-general
ORDER IN COUNCIL

at the government house at Wellington this 29th day of October 1958

Present  :
his excellency the governor-general in Council

PURSUANT to section 311 of the Public Works act 1928, his excellency the governor-general, acting by and with the advice 
and consent of the executive Council, hereby authorises the Minister of electricity to erect, construct, provide, and use 
such works, appliances, and conveniences as may be necessary in connection with the utilisation of water power from the 
Wanganui, tokaanu, tongariro, Rangitikei, and Wangaehu Rivers, and all their tributary lakes, rivers, and streams, in the Land 
Districts of South auckland, taranaki, and Wellington, for the generation and storage of electrical energy, and with the trans-
mission, use, supply, and sale of electrical energy when so generated  ; also to use electrical energy when so generated in the 
construction, working, or maintenance of any public work, or for the smelting, reduction, manufacture, or development of 
ores, metals, or other substances   ; also to raise or lower the level of all or any of the said rivers and their tributary lakes  ; rivers, 
and streams, and impound or divert the waters thereof  ; also to construct tunnels under private land, or aqueducts and flumes 
over the same, erect pylons, towers or poles thereon, and carry wires over or along any such land, without being bound to 
acquire the same, and with right of way to and along all such works and erections  ; and also to supply and sell electrical energy 
and recover moneys due for the same.

t J SHERRARD, Clerk of the executive Council.
(NZED 21/7S/1)
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lake was known as the ‘food basket’ of tuwharetoa, and it was 
a very important food source that helped sustain the people .98

In 1959, while investigatory work proceeded on the pro-
posed TPD, the powers of the Lake rotoaira trustees in 
respect of fishing for trout and other fish in Lake rotoaira 
were legislated in part I of the Māori Purposes Act 1959 . 
John te herekiekie Grace was working in the ministerial 
office of ernest Corbett, Minister of Māori Affairs, and, 
as a Lake rotoaira trustee, was in a position to broker 
the Māori ownership of Lake rotoaira and the rotoaira 
trout Fishing regulations included as part of the Māori 
Purposes Act 1959 .99

During the third reading debate on the Bill in october 
1959, Prime Minister Walter nash (who was also the Min-
is ter of Māori Affairs) clearly articulated an endorsement 
of continuing Māori ownership of the lake .100 nash also 
repeated the general assurances contained in an influen-
tial 1958 Marine Department report, by fisheries scientist 
Derisley F hobbs, that raising the lake level ‘would be 
likely to be beneficial to the owners rather than a handi-
cap’ .101 nash was confident enough to support the legisla-
tion and provide an unequivocal reassurance that Māori 
ought to be accorded comprehensive protection under 
it . Significantly, considering it was 1959, nash explained 
his government’s endorsement in treaty terms  : ‘there are 
clauses in the treaty of Waitangi which reserve the lakes, 
among other things, for the benefit of the Maori people . 
We have to take some note of that treaty .’  102

Later in the debate, nash spoke about compensation, 
stressing that Māori had a right to claim for any loss 
sustained  :

If any change of Government policy entails the loss of the 
benefits of any facility which the Maori has today, then the 
Maori has a right to claim compensation for whatever loss 
he sustains . Whether this legislation went through or not, he 
would have that right . That is a right that he has in potential 
assets and benefits that could come to him when the altera-
tions of the type I have mentioned did not take place . If we 
do introduce hydro-electric work I cannot see that having any 
different effect .103

John Te Herekiekie Grace
1905–85

John Te Herekiekie Grace was the grandson of the 
Reverend Thomas Grace and the great-grandson of Te 
Herekiekie of Tokaanu, a senior chief of Ngāti Tūwharetoa. 
When he left Te Aute College, he studied for his Māori 
interpreters’ licence and joined the Department of Lands 
and Survey as a surveyor. He transfered to Wellington as 
a clerk in the Native Department and a clerk interpreter 
for judges of the Native Land Court. He was active in the 
Territorials and became a squadron leader in the Royal 
New Zealand Air Force. Grace was private secretary to the 
Native Minister and Labour Prime Minister Peter Fraser 
in the 1940s, and became secretary to Minister of Māori 
Affairs Ernest Corbett after National came into power in 
1949. He left the civil service in 1959 and became active in 
Ngāti Tūwharetoa leadership and in the National party.

John Te Herekiekie Grace was knighted in 1968 and was 
appointed as the first New Zealand High Commissioner to 
Fiji in 1970. He was active in tribal leadership, farming, and 
politics. He served on the Tūwharetoa Trust Board, the 
Lake Rotoaira Trust Board, the Historic Places Trust, and 
the Nature Conservation Council. 1 In 1959, he published a 
history of Ngāti Tūwharetoa of the Taupo district.2
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nash’s support came despite opposition accusations in 
parliament that a Labour administration was ‘conniving at 
and condoning the selling of fishing rights by the Maori 
people’ .104 nash replied  : ‘We are not giving the Maori any 
special privilege  ; we are giving him the same privilege as a 
european would have .’  105 

nash further stressed  : ‘whatever rights the euro pean 
people have with regard to property ought also be avail-
able to the Maori people’ .106

(4) Pressure to expedite a hydro scheme
The election of a national government led by Keith holy-
oake in 1960 occurred as the TPD investigation process 
continued . The TPD was high on its list of priorities . 
The ever-growing demand for electricity, coupled with 
a desire to secure continuing employment for the work-
force from Mangakino (the permanent base for Waikato 
hydro schemes) increased pressure on the Crown .107 In 
September 1963, the government’s power planning com-
mittee (comprising the MOW, the NZED, and electrical 
supply authority representatives) endorsed the first three 
stages of the TPD .

The TPD scheme was not a major issue in the 1963 gen-
eral election, held at the end of november, but John Grace 
made his opposition to the scheme public in his new role 
as the national Party candidate for the general seat of 
Wanganui  :

the people of this city can rest assured that I will do all I can 
with the authorities in Wellington to prevent the diversion of 
the headwaters of our river  .   .   . it must be realised that my 
interest in this matter is two-fold . I am a member of the Board 
of trustees of Lake rotoaira, and was greatly responsible for 
having that lake made available to the general public for fish-
ing . This scheme will ruin the fishing potential of that lake .108

In February 1964, officials prepared papers for Cabinet, 
setting out four ‘reasons for urgency’ in seeking approval 
for the scheme as a whole ‘in principle’ . The first noted that 
‘the first stage of development is planned to be in opera-
tion by April 1970 to meet the north Island demand, and 
work should start very soon if this date is to be met .’  109

A construction township was said to be essential, 
with the most favoured site at tūrangi West, on Māori 
land . Proposals were ‘technically sound and economic-
ally attractive’ and ‘would provide the power required 
by the north Island system over the period 1970–1973’ .110 
The documents set out five controversial aspects of the 
scheme, outlining a range of likely impacts on flows in 
the Waikato, Whanganui, rangitīkei, Whangaehu, and 
tongariro rivers . They canvassed the likely effect of a 
reduction in Whanganui river water flows, with associ-
ated effects on Whanganui harbour, on the taumarunui 
water supply, and on the Piriaka Power Station . The effect 
on fishing of reduced flows in the tongariro and likely 
problems with Lake rotoaira were also addressed, includ-
ing a statement that raising the lake level by ‘a normal 
range of two feet’ was not expected to affect any of the fish 
feeding grounds’ .111 The document continued  : ‘If any case 
for compensation arises, equitable arrangements will be 
made with the owners affected’ .112 An accompanying press 
statement was headed ‘tongariro electricity Development 
Should not harm Fishing’ .113 Significantly, in the context 
of our present inquiry, the briefing papers stressed the 
need for time to carry out proper consultation  :

this scheme is unusual in that so many more parties are 
involved than in previous power schemes . Ample time is 
required to make contact, conduct preliminary negoti-
ations and establish goodwill with these parties . A detailed 
Submission to Cabinet cannot be prepared until such negoti-
ations have been made .114

on 24 March 1964, Cabinet approved the TPD ‘in prin-
ciple’ . The decision appears to have come as a surprise to 
Māori . John Asher in tokaanu, for example, learned of it 
from his morning newspaper . he immediately wrote to 
Thomas Shand to express his ‘considerable interest’ that 
the TPD ‘has been approved in general principle, subject of 
course to preserving the interests of parties who could be 
adversely affected by the scheme’ .115 Mr Asher recalled that 
at what he termed the ‘inception meeting’ between ‘the 
tūwharetoa people’ and the MOW, on 11 october 1955, he 
had been appointed ‘Chairman and liaison representative 
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relating to this project’ . We have no evidence about what 
Mr Asher’s role as ‘liaison representative’ involved, but 
he assured Shand of the continued support of ngāti 
tūwharetoa and extended an invitation to visit ‘so there 
cannot be any possible misunderstanding that our people 
most substantially support this project’ .116

The taumarunui Borough Council, however, articu-
lated considerable concern about proposed river diver-
sions for the TPD, including a reduced flow at Whanganui 

harbour, and urged Prime Minister Keith holyoake to 
stop them .117 on 21 May 1964, Crown officials travelled to 
taumarunui to assure locals that the Crown would pay 
‘fair and reasonable compensation for damage’ to local 
amenities .118 Despite the assurances, there remained ‘a 
solid block of protest’ at taumarunui .119 on 24 June 1964, 
Peter McIntyre, the war artist and angler, attacked the 
proposals in a newspaper article  : ‘the Philistine with his 
bulldozer is on the rampage’ .120 Government departments 

‘You can’t foist that sort of thing on the public!’ This cartoon appeared in the Evening Post following a passionate article by artist Peter McIntyre 
railing against the destruction of natural scenic beauty caused by the Tongariro power development.

14.7.3(4)

Downloaded from www.waitangitribunal.govt.nz 

Downloaded from www.waitangitribunal.govt.nz 



Te  Kāhui  Maunga :  The  National  Park Distr ic t  Inquiry  Report

1088

and the MOW in particular suddenly saw themselves up 
against a vocal and orchestrated opposition which threat-
ened to turn public opinion against the TPD .

on 10 July 1964, Shand called for ‘urgent action  .   .   . 
to avert an emergency in the Government’s power con-
struction programme’ .121 he warned that a decision ‘must 
now be reached much earlier than had been anticipated’ . 
NZED general manager S W Blakely added that ‘it was vital 
to start the tongariro scheme now’ .122 on 30 July 1964, 
Shand led a high-powered delegation, including three 
Ministers, to taumarunui to address concerns . A public 
meeting attracted 550 people . Shand promised townspeo-
ple full compensation for all loss and costs incurred as a 
result of impacts from reduced flows in the Whanganui .123 
he turned down a council request for annual compensa-
tion but agreed to consider the idea of a royal commis-
sion to determine the compensation . The resulting set of 
promises and statements became known as the ‘Shand 
agreement’ .124

In 1968, senior members of Whanganui iwi attended a 
meeting arranged by the taumarunui Borough Council to 
advise the public of the diversion of the headwaters of the 
Whanganui river . The strong reaction of Whanganui peo-
ples to proposed diversions by the Crown of their water-
ways were evident when hikaia Amohia stood and spoke  :

he raised the issue of Maori ownership of the Whanganui 
river and asked why they were taking water out of the river 
without the approval of Whanganui iwi . he was asked by the 
chairman of the meeting, who was the mayor, to sit down 
because he was out of order . he continued to explain the river 
claim by the Whanganui iwi, and the legal processes that had 
been undertaken by iwi up to that date, and their concern 
over the river diversion as a result of the power project . The 
chairman insisted that he sit down, and after he had finished 
his delivery, he did .125

It is not clear how much contact (if any) there had been 
between Māori and the Crown on the subject of the TPD 
in the approximately nine years from 1955 to 1964, but we 
have no evidence of any formal consultation . The tūrangi 
meeting of 1955 was not reconvened as planning unfolded . 

The Crown conceded that  : ‘the evidence discloses no sub-
stantial contact with ngāti tūwharetoa following the ini-
tial meeting of 1955 until 1964’ .126

(5) Public consultation in 1964
As far as the Crown was concerned, it seems the ‘parties’ 
to be formally consulted during 1964 were local author-
ities, anglers, business and service groups, but not the 
treaty partner . The Taranaki Daily News, for example, 
noted on 24 March 1964 that for the TPD, ‘final approval 
rested upon Government efforts to arrange for the protec-
tion of the interests of taumarunui Borough Council and 
other groups affected by the development’ .127

That said, four important meetings did take place 
between the Crown and representatives of the ngāti 
tūwharetoa hapū ngāti tūrangitukia . Claimants have 
questioned the status and timing of these hui in treaty 
terms, noting that the Crown had committed ‘in prin-
ciple’ three weeks before the first meeting .128 Merle Maata 
ormsby of ngāti hikairo recalled in evidence the atmos-
phere surrounding the meetings  :

This was a turbulent and unsettling time for us . everything 
happened quite quickly . one minute we were being told and 
the next minute, while the meetings and discussions between 
our people were still taking place, developments had begun . 
While we were consulted with, it seemed just cursory . It was 
hard for people to understand what was really going on .129

(6) Four Tokaanu meetings in 1964
The first meeting occurred on 15 April 1964, in the offices 
of the tūwharetoa trust Board . Leading the discussions 
and briefings was MOW employee and TPD project engi-
neer A W Gibson, then based at the Mangakino office . 
Stephen Asher of ngāti tūwharetoa recalled to us in evi-
dence the Māori view of a government department like 
the MOW during the era in question  :

The Ministry of Works was a huge, very powerful and all 
pervading Crown agency . It very much acted like it had the 
authority to do whatever it liked, and if anybody got in the 
way they were literally shunted aside .130
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MOW documents prepared in advance of the 15 April 
1964 meeting confirm that the Crown’s main agenda was 
securing land for a TPD township at tūrangi  : ‘The meet-
ing  .   .   . is exploratory at this stage to see if the tribe are 
amenable to construction of a town on their lands at 
turangi on reasonable terms .’131 John Asher and George 
Asher were both present at this first meeting . Minutes 
record that one of them reiterated the wish of the ngāti 
tūwharetoa people to cooperate .132 The focus was on a 
‘general policy in relation to township development’ with 
a decision on the site still to be resolved .133 Four locations 
were under consideration . The minutes ended with a note 
recording that ‘Mr Asher agreed to call a meeting of own-
ers in about one month’ when he was confident of a ‘satis-
factory conclusion’ .134

A second meeting took place at tokaanu on 7 May 
1964 . officials of the MOW, Department of Internal Affairs, 
NZED, and members of taupō County Council attended . 
Its purpose appears to have been to update Māori on 
work in connection with the township, not the wider TPD 
scheme .135

on 24 May 1964 came a third meeting, the first to 
include detailed information on the hydro scheme itself . 
The minutes record that a ‘large representation of Maori 
Land owners’ and their legal representatives were pre-
sent .136 Also on hand were paramount chief hepi te 
heuheu, Pat hura, and Arthur Grace senior, with John 
Asher in the chair . The trust board’s solicitors were pre-
sent . using a map, project engineer Gibson explained 
the various stages of the scheme, including ‘the effect 
it would have on the tuwharetoa land and rivers in the 
area’ .137 Stressing the employment opportunities for Māori, 
Gibson added that it was the department’s intention  :

to carry out proper negotiations with the people affected 
so that they fully knew the case and so that the feeling of 
the Maori owners can be reported back to Government . 
[emphasis added .]138

Mr Asher again ‘pledged the Maori owners wish to 
cooperate’ .139 however, we note that although a motion 
was passed approving the establishment of the township, 

no resolution relating to the wider scheme was either pro-
posed or passed .140 This third meeting appears, rather, to 
have been a general briefing, with Māori raising a number 
of questions .141

Merle Maata ormsby of ngāti hikairo recalled in evi-
dence how Māori continued to meet among themselves as 
the various Crown briefings occurred  :

our elders held many meetings  .   .   . at hirangi marae, to 
discuss the scheme and the concerns felt by the community . 
They did this in their spare time every Sunday after church .142

Despite the goodwill expressed in Mr Asher’s remarks 
of May 24, ngāti tūwharetoa were concerned at the con-
tinuing absence of a formal Crown plan . Māori had no 
detail about the process of taking the land required, or the 
mechanics of compensation .143 on 14 August 1964, Arthur 
Grace senior therefore pressed for an additional meeting . 
With the final Cabinet decision on the TPD looming, the 
Crown interpreted the Māori request as vexatious and 
Works Minister Percy Allen summarily threatened to 
find another location for the township .144 Grace replied 
that Māori had no plans to veto the scheme, but com-
mented pointedly that ‘if the actual siting and location 
[of the township] is now finalised we the owners should 
be taken more into your department’s confidence by dis-
closing same’ .145 Allen assured Grace that officials would 
produce the requested plans, and the fourth meeting duly 
took place in tokaanu on Sunday 20 September 1964, later 
adjourning to hīrangi marae .146

In attendance were ngāti tūwharetoa elders and legal 
counsel, a large representation of landowners, MOW engi-
neers (including Warren Gibson and John Bennion), and 
representatives of Māori Affairs and the taupō County 
Council . Gibson said the meeting was called ‘for the pur-
pose of advising progress on the tongariro hydro Scheme 
and particularly concerning the planning of the turangi 
township’ .147

The minutes reveal that discussion largely focused on 
the township, with Gibson confirming it would be on the 
tūrangi site . There was some explanation of matters relat-
ing to the wider TPD, including, as we discussed in our 
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public works chapter, quarrying activity at Ōtūkou . At one 
point, Gibson assured those present that there would be 
‘more benefit than interference’ .148 We also note the pres-
ence and active advocacy of John te herekiekie Grace, 
who does not appear to have attended the previous three 
tokaanu meetings . At this fourth meeting, Grace made 
explicit reference to his membership of the advisory 
nature Conservation Council and to that council’s role in 
the Cabinet decision, stating  :

he read in the papers last week that the whole [TPD] pro-
ject was almost in jeopardy . recommendations to the 
Government [by the council] saved the situation . he wanted 
to let the people know his part in it .149

Speaking in his capacity as a council member, Grace 
said that the council was ‘quite happy if during the con-
struction period conservation plans are in line with 
what is being done in the [Australian] Snowy Mountains 
region’ .150

(7) Cabinet signs off on the scheme
on Monday 21 September 1964, the very next day after the 
tokaanu meeting and six days after the nature Con ser va-
tion Council’s approval, Cabinet agreed to the construc-
tion of tūrangi township and the start of TPD activity .

Around the same time, a heading in the Evening Post 
trumpeted ‘Maoris Approve Power Scheme’ . Closer study 
of the article itself, however, revealed that Māori approval 
was restricted to the siting and the plan of the hydro town-
ship at tūrangi .151

(8) Treaty-compliance of Crown actions
We have noted the Crown’s acknowledgement that it 
failed to consult with Whanganui iwi during the planning 
and establishment phase of the TPD . This, the Crown has 
conceded, ‘was inconsistent with [its] duty to act in good 
faith and was a breach of the treaty of Waitangi and its 
principles’ .152

our focus thus turns to the Crown’s dealings with 
ngāti tūwharetoa and its hapū and the trustees of Lake 
rotoaira .

The Crown first met with around 60 ngāti tūwharetoa 
leaders and some landowners at the 11 october 1955 
meeting . The Crown gave them a provisional overview 
of its intentions, responded to questions, and met with 
‘a degree of cautious engagement with the Scheme at the 
pre-establishment stage’ .153 NZED general manager Arthur 
Davenport later confirmed this  :

The discussion was informal and there was no question of 
negotiation on either side . The purpose of the meeting was to 
obtain the consent and goodwill of Maori landowners before 
going ahead with investigational surveys . negotiations over 
fishing rights or any other interest would be premature at this 
stage .154

There was, in the words of Crown witness Marian 
horan ‘an overall policy to seek ngati tuwharetoa consent 
and cooperation’ .155 But the tūrangi meeting was not fol-
lowed up with more specific consultations as the Crown’s 
plans to proceed with stages 1, 2, and 3 took shape .

In other words, the october 1955 meeting at tūrangi 
was a beginning but it cannot be seen as consultation 
with the hapū of ngāti tūwharetoa or the owners of Lake 
rotoaira . had this meeting been part of a series of con-
sultative meetings as the scheme evolved, we might have 
been of a different opinion but, as it is, we cannot accept 
that there had been proper treaty-based consultation 
between Māori and the Crown in respect of the imple-
mentation of the TPD .

The OIC, proclaimed three years later in october 1958, 
gave the Crown wide powers and bypassed important 
provisions in the public works legislation which provided 
protection for citizens and for Māori . Despite the import-
ance of the OIC and the policies of consent and co-oper-
ation, we can find no record of consultation or informa-
tion sharing about the OIC prior to its proclamation . The 
tūrangi meeting could have been reconvened but was not . 
The Lake rotoaira trustees could have been consulted, but 
they were not .

The issuing of the OIC was done without consultation or 
consideration to the adherence of the Crown’s treaty obli-
gations . It was as if the treaty did not exist . The policies of 
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consent and cooperation from the Crown’s side were either 
ignored or set aside . The Crown exercised its kāwanatanga 
rights without regard for Māori rangatiratanga  : the pro-
ject was in the national interest, the lands and waters it 
would need were important for Māori but there was no 
attempt at consultation . In the absence of the information 
base which could have been provided by good consult-
ation and the sharing of construction intentions for phases 
1, 2 and 3, the Crown was unable to achieve a reasonable 
balance between the exercise of kāwanatanga and the rec-
ognition and protection of rangatiratanga .

The Crown continued with detailed preparation for the 
TPD during the period from 1955 to 1964 . The Crown con-
cedes that  : ‘the evidence discloses no substantial contact 
with ngati tuwharetoa following the initial meeting of 
1955 until 1964’ .156 What began well, was not followed up . 
We find this failure to consult a breach of the principle of 
partnership and good faith .

We received detailed submissions, from claimants and 
from the Crown, about the four meetings in 1964 . Were 
they in accord with the intentions evidenced at the 1955 
meeting in tūrangi  ? Did they fulfil the Crown’s treaty 
duty to consult with Māori about the implementation 
of the TPD  ? We think not . rather than full consultation 
about the TPD scheme, we consider that the Crown’s over-
riding concern in all four meetings was finalising a site for 
the hydro township at tūrangi, and acquiring Māori land 
for that purpose .157 Detailed minutes of the meetings, pre-
pared by MOW officials, confirm that matters relating to 
the township dominated discussions . even in this respect, 
the tūrangi township tribunal’s view was that the meet-
ings did not constitute full consultation with Māori and 
that Māori landowners of the area were prejudiced as a 
result .158 The TPD as a whole did not receive detailed con-
sideration at any of the meetings .

We further note that it was only the intervention of 
Arthur Grace that ensured the fourth and final meeting 
took place at all .159 That meeting occurred 24 hours before 
Cabinet was due to approve the TPD .160 We acknowledge 
the presence of representatives of ngāti tūwharetoa 
leaders . We also note John Asher’s prior written assur-
ance ‘that our people most substantially support this 

project’ .161 remarks made by John te herekiekie Grace, 
with his knowledge of, and comfort with, the scheme are 
also likely to have been influential . Based on such expres-
sions of support, the Crown appears to have believed that 
Māori fully endorsed the proposed TPD scheme . From the 
Crown’s perspective, there was no further duty to consult 
with Māori because it had power under legislation to act 
and because it appeared to Crown representatives that 
ngāti tūwharetoa supported the scheme .

We are, however, sceptical about the efficacy of the con-
sultation . Given the lack of detail provided by the Crown 
about the wider TPD scheme, we cannot consider the 
series of meetings as adequate consultation ‘with affected 
people’ in treaty terms . In particular, those Māori most 
directly affected, the local hapū and the Lake rotoaira 
trustees, were not given the opportunity to consider the 
likely impacts, talk through, negotiate modifications, and 
give or refuse informed consent to the larger TPD . We 
recall, in particular, the situation of the Ōtūkou residents, 
discussed in chapter 10 . rather, members of the ngāti 
tūwharetoa leadership were briefed on an already-estab-
lished plan . The only evidence of a willingness to modify 
that plan, on the Crown’s part, was a threat to take the 
township elsewhere if ngāti tūwharetoa’s leadership did 
not cooperate .

We again note the 1992 Court of Appeal decision 
regarding Wellington Airport which now sets the bench-
mark for consultation  :

Consultation must allow sufficient time, and a genuine 
effort must be made .  .  .  . Implicit in the concept is a require-
ment that the party consulted will be (or will be made) 
adequately informed so as to be able to make intelligent and 
useful responses . It is also implicit that the party obliged to 
consult, while quite entitled to have a working plan already in 
mind, must keep its mind open and be ready to change and 
even start afresh .162

Whilst we appreciate that this decision came in 1992, we 
consider the principles set out in it should not have been 
foreign to the Crown in 1955 . The decision, after all, only 
made explicit what should already have been obvious to 
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anyone engaged in a situation requiring consultation . The 
Crown’s terms, however, amounted to a simple proposi-
tion  : the government would use Lake rotoaira for its 
power scheme . It gave assurances to Māori that they 
would suffer no loss, and it assumed that Māori would 
cooperate .

In our view the Crown failed to meet commitments to 
Māori to disclose full information . We find, in company 
with the Tūrangi Township Report, that the claimants were 
prejudicially affected by the failure of the Crown to keep 
them properly informed . The Crown failed to consult fully 
and effectively . The Crown did not act reasonably towards 
its treaty partner . We find that the Crown has failed to 
uphold the principle of partnership and to honour its duty 
of good faith .

14.7.4 The Crown’s understanding of the TPD’s impact
We now turn to consider what the Crown’s understanding 
was of the TPD’s impact prior to construction beginning, 
including its impact on Lake rotoaira, how those under-
standings evolved over time, what assurances the Crown 
gave, and how Māori responded . We address the things 
that the Crown knew about the likely impacts of the TPD, 
the manner in which those insights were shared or with-
held, and the way in which Māori – and ngāti tūwharetoa 
in particular – responded to the assurances given by the 
Crown .

(1) Information available at the TPD’s inception
As we have seen, Crown officials met with Māori at 
tūrangi on 11 october 1955 for preliminary discussions 
about an as-yet-tentative hydro scheme . Among other 
things, officials suggested rotoaira as a possible storage 
lake for waters diverted by the scheme, an exercise that 
might involve raising the lake by as much as 20 feet . At 
the time of that meeting, the Crown knew that if rotoaira 
were ‘allowed to rise and fall over a wide range, fishing 
would be adversely affected’ .163 From the evidence avail-
able, officials did not share that information with Māori .

The Crown, however, was more concerned about the 
scheme’s potential effect on the tongariro river, a possi-
ble Achilles heel in terms of public opinion .164 The issue 

of trout fishing was a Crown priority and a small com-
mittee, comprising representatives from Māori Affairs, 
the MOW, and the Marine Department, was set up to 
advise on the impact of any hydro scheme . one of the 
Marine Department representatives was Derisley hobbs, 
an expert on freshwater fisheries . NZED general man-
ager Arthur Davenport also sought the assistance of the 
Internal Affairs Department  :

as fishing is so important in our national life, we would wel-
come the co-operation and assistance of your officers in plan-
ning hydro development to affect it as little as possible .165

The committee discussed fishing interests relating to 
the tongariro river . Among their recommendations were  : 
maintaining enough water to permit spawning, avoiding 
rapid flow fluctuations, removing sediment, and preserv-
ing fish feeding grounds . Minutes show an awareness of 
the likely impacts  :

the beheading of the tongariro and Poutu will reduce the 
minimum flow during droughts below the natural minimum 
of 200 cusecs at turangi, unless provision is made for com-
pensation water during such times .166

The Marine Department initially advised against the 
inclusion of the tongariro river, arguing that proposed 
water diversions would adversely affect the fishery  :

In view of the interest shown by anglers the world over in 
this river [tongariro] and because your preliminary plans will 
isolate the best spawning tributary, every endeavour should 
be made to avoid using these waters for hydro-electric pur-
poses . This is probably the only river in new Zealand where 
angling interests should be considered paramount .167

on 1 october 1958, the Marine Department reversed 
its position, acting on new advice from Derisley hobbs . 
he presented an influential report which concluded that 
a scheme would not harm the regional fishery and might 
improve it by creating new lakes .168 hobbs pronounced no 
conflict between fishery and hydro interests  :
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If the hydro-electric authority shows a sympathetic appre-
ciation of fishery needs, there is no reason why, without 
undue expense or serious hurt to the hydro-electric under-
taking, the scheme of works should not be so developed as to 
prove beneficial on balance to freshwater fisheries .169

hobbs, however, struck a cautionary note about the 
rotoaira fishery  :

the probability is that the introduction of the Wanganui water 
system might increase the available spawning ground in the 
Wairehu Stream and possibly bring about some maladjust-
ment of numbers of fish relative to food supply .170

Despite these caveats, the ‘beneficial on balance’ com-
ment would be subsequently applied to the general impact 
of the scheme on the regional fishing grounds, including 
rotoaira .

officials forwarded the hobbs report to Ministers, stat-
ing that

Fishing is by far the most controversial aspect of the 
tongariro Scheme . It is probably the only one that could hold 
up the scheme through pressure of outside interests .171

With concerns about trout fishing allayed by the report, 
the OIC was duly proclaimed on 29 october 1958 .

(2) Warnings over possible compensation claims
It seems, however, that the officials were in possession 
of advice that was less reassuring about the likely impact 
of a hydro scheme on the rotoaira fishery .172 When 
legislation was drafted in 1959 to (among other things) 
enshrine Māori ownership of the lake and its fishery, 
Arthur Davenport warned that the result would be Māori 
demands for compensation because there was ‘every 

Fishing in the Tongariro River. 
Controversy about the likely 
detrimental effects on the 
Tongariro’s famous trout  
fishery prevented the 
construction of a second  
power station on the river.
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prospect that fishing will be disturbed by hydro-electric 
works’ .173 he followed up that warning with a briefing note 
to the Works and electricity Minister, hugh Watt, elabo-
rating on his concerns and pointing out the Crown’s likely 
liability  :

The point at issue is the amount of compensation that may 
become payable to the Maoris or their trustees through inter-
ference with their fishing rights  .  .  . as there will be a dam on 
the river, a great deal more water will be diverted into the 
lake and will be taken out of it than under natural conditions, 
and there will be greater fluctuations in the lake level . For 
this interference, the Department will expect to pay a certain 
amount of compensation .174

It is not clear if Watt forwarded the NZED briefing note 
to the Prime Minister . When the Bill was debated in the 
house, nash repeated hobbs’s assurances that raising the 
lake level ‘would be likely to be beneficial to the owners 
rather than a handicap’, and the legislation was passed .175 
The substantive issues contained in the briefing were not 
addressed  : the 1958 assurances from hobbs had, by 1964, 
become the accepted Crown view .

(3) The Crown moves to allay wider fears
As the Crown moved closer to approving the scheme, 
it became controversial on environmental grounds . In 
october 1963, the Ministers of Marine and Internal Affairs 
issued a joint press release to allay fears in the community 
at large, particularly among recreational fishers . noting 
the investigations into fishing on the tongariro river, they 
suggested that fishing resources ‘would in most cases be 
improved’ .176 In november 1963, Gibson and fellow offi-
cials gave careful thought to how best to name the scheme  :

the title given is ‘tongariro river Power Development’ but 
this is considered unsuitable because (1) It could have reper-
cussions with a suggestion that tourism and fishing is being 
interfered with  .  .  .177

on 24 March 1964, the Dominion carried an announce-
ment by the Minister of electricity regarding fishing  :

The proposal allows for a continued flow in the tongariro 
river which expert advisers assure us will be adequate to 
maintain the present excellent fishing, and the level of Lake 
rotoaira will not be substantially affected .178

The issue of impacts became politicised from this time 
onwards  : a full-time public relations officer was appointed 
to undertake this work on behalf of the MOW and a Public 
relations Committee was formed ‘to initiate  .   .   . [public 
relations] policy and to formulate a programme for the 
department’ .179 Pamphlets, ministerial speeches, press 
statements, and other public information now placed 
strong emphasis on accentuating the positive aspects of 
the TPD .180 By 1966, one official noted ‘the original hostil-
ity to the scheme has now largely been replaced by inter-
est and even approval’ .181 John Manunui of ngāti Manunui 
recalls the effect of these assurances  :

Prior to actually seeing the effects of the TPDS, we believed 
the information that the Crown was providing in pamphlets 
and press releases that once the Scheme was constructed that 
there would be no detrimental effects on the environment .182

(4) The TPD scheme becomes controversial
During 1964, the proposed TPD fuelled a national debate 
about the environmental impacts of large-scale hydro 
schemes . The impacts of diversions on recreational uses 
remained sensitive, especially among the influential 
angling lobby . From this point onwards, departments, and 
the MOW in particular, perceived themselves as locked in 
a conflict with a populist movement that threatened to 
turn public opinion against its proposals . Peter McIntyre’s 
‘hands off tongariro and its Surroundings’ group exem-
plified the media-savvy pressure groups of the 1960s, 
which used the typewritten press release, the handbill, and 
the telephone to cultivate journalists and mobilise mass 
support .

Many Māori were aware of the dimensions of the 
debate, even if the Crown did not directly inform them . 
Mr McIntyre, who owned a bach on the Whanganui, met 
with locals, including a number of Māori, to warn of the 
likely impact on local rivers . Mr Manunui recalls  :
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Despite what Peter McIntyre told us people were focussed 
on the employment that the Scheme would bring . People 
needed to earn a living and the TPDS provided a large number 
of jobs for the local community .183

Lois tutemahurangi of ngāti Manunui recalled in 
evidence that economic necessity forced her father and 
uncles to take MOW jobs despite their underlying scepti-
cism about likely TPD effects on local waterways  :

Their word for what would happen to those taonga was 

‘wrecked’  .   .   . [but] they had to feed their families after the 
timber mills closed down . So whatever their personal feelings 
about the Power Scheme they had little choice but to work for 
the organisation that was carrying it out .184

officials and Ministers continued to provide reas-
surances . Thomas Shand, for example, claimed that the 
TPD would not involve any substantial destruction of the 
region’s native bush and scenery and that it would improve 
recreational facilities rather than damage them .185 Project 
engineer Gibson stated that more than £360,000 had been 

‘Wait, Mr McIntyre – when we’ve finished you won’t know her!’ This cartoon on scenic restoration following construction appeared in the New 
Zealand Herald and was another response to artist Peter McIntyre’s article about the construction of the Tongariro power development.
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spent on landscaping, sowing, planting, and tidying up 
recently completed hydro sites on the Waikato river .186

on 3 August 1964, officials met with acclimatisation 
societies, and the rotoaira and tūwharetoa trust Boards’ 
solicitor r e tripe . The series of commitments made that 
day included  :

 ӹ holding to the principle of providing artificial freshes 
in the tongariro river to give the best possible fish-
ing conditions  ;

 ӹ excluding the sulphurous waters of the Whangaehu 
from the scheme  ; and

 ӹ providing an undertaking that, during dry spells, 
the Whanganui and Whakapapa rivers would not 
be allowed to drop below a certain level so as not to 
endanger fish .187

An undertaking was also given that the proposed TPD 
would be designed and operated to ensure Lake rotoaira 
would be substantially unaffected .188

The electrical Supply Authorities’ Association journal, 
though, still criticised the Crown’s reluctance to inform 
the public about what was planned for the scheme  : ‘[they] 
are either ill equipped to do a good public relations job or 
they do not want the public to know what they have up 
their sleeves’ .189

Cabinet delayed its final decision until the nature 
Con ser va tion Council reported . As we saw earlier, the 
membership of that body, which had been set up in 1962, 
included John te herekiekie Grace . on 15 September 
1964, the council endorsed the scheme, its chief focus 
being the safeguarding of the tongariro river fishery  :

That the need for additional power by 1972 having been 
weighed against conservation factors, this council offers no 
objection to the Government’s proceeding with the scheme 
provided every effort is made to preserve the recreational 
value of the tongariro river  .  .  .190

Cabinet approved the TPD six days later, and the MOW 
reiterated that the scheme ‘would favour rather than hin-
der the natural environment’ .191

Some newspapers, however, were still sceptical about 
the amount of information provided . The Evening Post 

commented that protesters had not been given ‘anything 
like a fair idea, until it was prised out of the Government, 
as to what the scheme would entail’ .192

In the case of Lake rotoaira, Māori, faced with a pau-
city of information from the Crown, found it necessary to 
commission their own research, as we shall discuss below .

(5) Crown assurances to Māori
The Crown gave assurances about employment bene-
fits, about water quality in the tongariro river and, most 
importantly, about lake levels at rotoaira .

During the 1964 meetings at tokaanu, officials stressed 
the TPD’s positive aspects in terms of jobs and local 
economic development, stating there ‘should be large 
employment opportunity for local residents’ .193 In an area 
where there was little other employment for Māori, this 
was an important consideration . Patrick Piripi (Phillips) 
of ngāti hikairo, for example, said in evidence  : ‘In those 
days we just needed a job to work and get paid .’  194

Asked on 24 May 1964 about potential impacts on the 
tongariro river, Gibson told Māori that, with a reduction 
in tongariro river flows, ‘it was considered that, fishing 
should improve after this [TPD] work by a steadying of the 
flow of the river’ .195

This contrasted with Crown information being passed 
informally to Māori . In evidence, Arthur Grace of ngāti 
tūwharetoa recalled remarks by official Pat Burstall  :

I remember that back in the 1960s, Mr Burstall went over-
seas accompanied by a scientist, and they researched the 
impact of hydropower schemes on fisheries . Their conclusion 
was that a power scheme like this would ruin the waterways, 
and they were very concerned about the fishery . They knew 
that they had to prove that the mighty tongariro was going to 
be stuffed up, so that they could get something done about it . 
So they gathered the evidence together and then they asked 
the Ministry of Works to put in place measures to address 
some of the problems  .   .   . The Crown knew that the river 
would become choked due to the reduced flow, and yet it has 
never done a thing about it .196

The use of Lake rotoaira as a large hydro reservoir 
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was a key component of the TPD . In February 1964, with 
plans for the first three stages complete, preparations were 
made for Cabinet approval . Briefing documents included 
specific assurances over likely rises in the level of Lake 
rotoaira . Such official assurances were seen as highly sig-
nificant, especially to Māori, because of their direct rela-
tionship with the health of the lake fishery, and associated 
compensation should it be harmed . Anticipated lake rais-
ing for the proposed scheme, the briefing documents said, 
would be within ‘a normal range of two feet’ and this was 
not expected to affect any of the fish feeding grounds .197

Speaking to Māori at tokaanu on 24 May 1964, Gibson 
painted a rosier picture, adjusting the February estimates 
of lake level changes downwards and referring, in addi-
tion, to compensation for any effects on the fishery  :

Lake rotoaira could rise as much as 2 ft in periods of low 
power consumption but the normal rise would be no more 
than 2 or 3 inches  .  .  . fishing would not be interfered with but 
where this was not possible, it was intended that full compen-
sation would be made .198

other variations in the Crown’s assurances followed . 
on 30 July 1964, the government released a second 
Marine Depart ment report on the scheme . The 400-
page document, prepared by department biologist C S 
Woods, proved influential on Shand’s further assurance 
of 13 August 1964 to ngāti tūwharetoa’s solicitor that the 
proposed TPD would be designed to ensure that ‘Lake 
rotoaira would be substantially unaffected’ .199

By the time Gibson met with Māori on 20 September 
1964, he was talking of a hydro scheme that involved ‘no 
permanent rise whatever’ in the level of Lake rotoaira  :

Plans calling for the damming of the outlet envisage roto 
Aira being kept at the same level . It is anticipated that there 
could be a maximum fluctuation in the level of the lake of 2 
feet . [emphasis added .]200

on 21 September 1964, Shand’s name appeared on the 
Cabinet document seeking final approval for the scheme . 
he stated of the rotoaira and tūwharetoa trust Board  :

These Boards are prepared to rely on assurances already 
given on behalf of Government that full and adequate com-
pensation will be paid for any damage suffered . [emphasis 
added .]201

We have considered up to this point what the Crown 
told Māori about the scheme prior to its establishment . 
We now examine how Māori, ngāti tūwharetoa in par-
ticular, responded to Crown assurances . An example, con-
sidered at the end of this section, is the Māori response to 
Crown intimations of potential fishing rights in the new 
TPD lakes .

(6) Māori ‘not obstructive’
Cabinet papers for final approval of the scheme confirm 
that tripe, as legal representative for the rotoaira and 
tūwharetoa trust Boards, accepted the Crown’s admission 
of 24 May 1964 that the full effects of the scheme would 
not be known for at least a year .202 The papers recorded  :

the attitude already adopted by both Boards at a recent meet-
ing that it is no part of their function to be obstructive to 
Government, particularly on the information at present avail-
able . They take the attitude that it is difficult for anyone to 
forecast the precise effect of the scheme upon the fishing in 
the district and that the matter will be one which can only be 
judged by results in due course .203

The 21 September 1964 Cabinet paper approving the 
TPD noted that the two boards would be relying on

assurances which have already been given on behalf of Gov-
ern ment that full and adequate compensation will be paid for 
any damage which it may be found they will have suffered .204

During 1964, Māori appeared to show an unqualified 
willingness to accept Crown assurances . on 22 September 
of that year, the Evening Post quoted a set of remarks made 
by Shand  :

one pleasing feature of the negotiations  .   .   . has been the 
friendly cooperation of the Maori  .   .   . it is true to say they 
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stand to gain very substantially but it has not always been the 
case, as it has on this occasion, that people who stand to gain 
are so cooperative and helpful in the planning and negoti-
ation of a project .205

(7) Māori respond to lake and river pollution
By 1966, as construction and roading activity continued 
to transform the landscape of the volcanic plateau, Māori 
began to worry about the implications for rotoaira, its 
tributaries, and the fishery . This was confirmed in the 
press . on 23 June 1966, the Evening Post stated that

the spawning streams of the world famous fishery, Lake 
rotoaira, have been destroyed despite repeated promises by 
the Government to protect fishing in the tongariro power 
development area .206

The Taranaki Daily News recorded, similarly, that the 
dumping of pumice had ruined the Wairehu and otara 
Streams .207

During the second half of 1965, the Crown revised its 
official assurances from 1964 that rotoaira would be ‘sub-
stantially unaffected’ . The rotoaira trustees had plans for 
a holiday and tourist complex beside the lake and tripe, 
as their solicitor, wrote seeking information on the maxi-
mum level to which the lake would be raised . In coming 
years, Shand’s reply would often be quoted in official cor-
respondence, highlighting its sensitivity  :

the present average level of Lake rotoaira  .  .  . is about 1850 .35 
feet . under hydro-electric operation the top water level under 
normal operating conditions will be 1852 .5 feet and the lowest 
drawdown level will be 1850 .5 feet . In a 500 year flood under 
the most pessimistic operating conditions it is estimated that 
the flood level could rise to 1854 .5 feet and this would be for 
only a very short period .208

The disclosure of this additional information is signifi-
cant . We contrast it with the 1964 assurances . In a funda-
mental change in the scheme, the Crown now admitted 
that the lake would be raised by 2 .15 feet during normal 
operations, and even more during floods .

As the environmental impacts of construction became 
apparent, officials appear to have become defensive, as 
they realised the extent of potential Crown liability . The 
potential costs of compensating Māori became an urgent 
consideration .

Lacking hard information, and increasingly scepti-
cal about recent assurances on rotoaira, Māori commis-
sioned their own research . They approached well-known 
taumarunui angler h e Payne to undertake the work . on 
7 December 1966, Payne noted that all rotoaira’s spawn-
ing waters (the Wairehu, Ōtara, and Poutū Streams) had 
in some way been adversely affected, and he said that in 
his view the MOW was ‘paying only lip service to efforts to 
stop quarry run off from entering the waterways’ .209 Payne 
saw little hope of improvement without changes in quar-
rying procedures and suggested to his Māori clients that a 
complaint be made ‘without delay’ .210

Patrick Piripi (Phillips) of ngāti hikairo recalled in evi-
dence extensive and long-running excavations as part of 
the construction of the Wairehu and Poutū Canals  :

They changed a lot of the tributaries to the lake – diverted 
them and also put in canals instead  .  .  . These canals bring for-
eign waters into the Lake and  .  .  . [caused] major changes to 
the environment visually, physically and spiritually .211

ngāti tūwharetoa Māori tackled the Crown over the 
mounting environmental problems . on 3 February 1967, 
tripe complained that contractors, when separating sand 
from spoil and washing metal, were causing the discharge 
of silt into rotoaira, seriously affecting its fishing quality 
and endangering the spawning of trout . This was, he said, 
‘damaging the reputation of the lake’ .212

Pollution of rotoaira also gained national attention . on 
1 February 1967, the Taranaki Daily News headlined the 
battle over Lake rotoaira pollution and followed this with 
claims that Gibson was ‘burying his head in the sand’ .213

Within three years of the start of TPD construction, 
Shand’s 1964 remarks about ‘the friendly cooperation 
of the Māori’ were fast becoming a distant memory . 
Māori were shocked and angry at what was happen-
ing to rotoaira, especially as the Crown and its agents 
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appeared to be powerless to stop the continuing damage . 
A series of assurances followed  : on 28 September 1967, 
for example, the Crown promised ‘full restoration’ of all 
lands and waterways affected by the TPD .214 The Māori 
readiness to ‘go public’ over lake pollution meanwhile had 
surprised the Crown, given apparent Māori willingness in 
1964 to cooperate fully over the scheme . From the end of 
1967, the tenor of the relationship would change for the 
worse, with Crown officials increasingly reluctant to share 
information .

(8) Māori concerns increase and information is curtailed
By mid 1969, the focus of Māori concern was not just 
on the effects of TPD construction on Lake rotoaira, 
such as siltation, but also on the likely impact of future 
river diversions on lake levels . Aware that diversions 
from Whanganui were due to begin in 1971, trustees 
wanted more specific information about likely impacts . 
negotiations over lake ownership were under way, add-
ing to an already adversarial atmosphere . The Crown 
publicity machine, so active in 1965 and 1966, went silent 
towards the end of the decade .

Behind the scenes, officials were becoming concerned 
about the spectre of compensation payments to Māori . 
In 1970, Gibson, for example, privately told works com-
missioner J h Macky that ‘Sir John te herekiekie Grace is 
building up a case for a very large claim on alleged upsets 
to the lake .’215

on 30 June 1970, a meeting of officials heard that the 
‘upsets’ were serious ones, likely to get worse . Pat Burstall 
of Internal Affairs stated that rotoaira was ‘at a critical 
level’, and ‘second only to Lake rotorua in enrichment’ . 
he went on  : ‘the lake must be protected now if the deli-
cate balance of its ecology is to be retained’ .216 Gibson 
confirmed that he expected ‘a weed problem on Lake 
rotoaira’ .217

officials debated whether to share this highly important 
information with Māori . A divergence of views emerged . 
J e Cater of the Māori Affairs Department insisted that 
sharing the information with the trustees should take 
place as a matter of course .218 Gibson and another official, 
argued against this, claiming ‘it was difficult to forecast 

this because they [were] not sure at present where the load 
will be and how the scheme will operate’ .219

Lake pollution continued to worsen . on 24 July 1970, 
Gibson revealed to fellow officials a new scientific update 
about the deteriorating state of rotoaira  :

there will be initial and continuing pollution of rotoaira with 
pumice, colloidal fines and enrichment . As the lake waters are 
already at a critical level of enrichment  .   .   . weed growth can 
be expected to increase rapidly . What the effect will be on the 
fishery justifies some explanations whether it is intended to 
negotiate for purchase of the lake bed  .   .   . or not . [emphasis 
in original .]220

neither the scientific information, nor the growing 
unease on the part of the officials, was shared with the 
Lake rotoaira trustees . The evidence points to an infor-
mal Crown policy of not providing Māori with data about 
Lake rotoaira . This remained in place for two or more 
crucial years . not until 1972, when Cabinet agreed to 
accept the treaty partner’s word not to seek compensa-
tion for damage to the lake, an issue discussed later in this 
chapter, did the Crown again disclose scientific and tech-
nical information to Māori . When it did, the news was not 
good . on 11 May 1972, for example, the works commis-
sioner revealed to Māori what the TPD meant for fluctua-
tions in the level of rotoaira  :

it may be necessary to lower the lake level by as much as 9 
feet, for a period of several weeks, in order to expose and kill 
off lakeweed . This will also expose large areas of lakeshore, 
and present a serious impediment to boating activity  .  .  .221

What officials had learned in June 1970 about the true 
state of rotoaira – and the fiscal implications given earl-
ier compensation assurances – clearly shaped the Crown’s 
subsequent plan of action . rotoaira, it was decided, would 
have to be partially drained on a regular basis to allow 
for weed clearing . one way to avoid recurring and costly 
compensation would be for the Crown to acquire the rap-
idly degrading lake from its Māori owners . Meanwhile, 
those Māori owners, although knowing from their own 
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observation that all was not well with the lake, were 
unaware of the full extent of likely damage, having been 
denied information by the Crown .

(9) Fishing rights to Lakes Ōtamangākau and Te Whaiau
We now consider Crown statements regarding Māori fish-
ing rights to Lakes Ōtamangākau and te Whaiau, the new 
bodies of water created by the scheme . We also look at 
Māori responses .

At the fourth tokaanu meeting of 20 September 1964, 
Gibson pointed to the possibility that Māori could be 
given ownership of, and fishing rights to, the new lakes  :

It is understood that this land which will be flooded is 
owned by the majority of the members and that it could be a 
reasonable proposition as far as these owners are concerned 
to own these bodies of water and have fishing rights very sim-
ilar to roto Aira .222

Seemingly to ensure Māori were in no doubt about 
what he was suggesting, Gibson repeated this reference 
to fishing rights to the new lakes . The idea – unsurpris-
ingly – received a positive response from those present . 
Gibson’s departmental superiors, Ministers Shand and 
Allen, however, withdrew his statements after July 1965, 
saying Gibson was not authorised to make them .223 This 
reversal – and its timing – became a source of consider-
able discontent on the part of Māori .

The trustees, meanwhile, had been trying to pur-
sue the opportunity outlined to them by Gibson . on 20 
november 1964, solicitor tripe asked whether ‘in lieu of 
compensation for land taken and damage suffered’ Māori 
could gain rights to the new lakes .224 Alternatively, he sug-
gested that rotoaira trustees be compensated for their 
loss, should they find their fishing business diverted to 
the new lakes ‘artificially created by government’ .225 Māori 
Affairs secretary Jock Mcewen characterised the sugges-
tion as  :

a piece of colossal cheek, serving no purpose but to show 
that the Maoris in the area see in the Crown’s operations the 
opportunity of advancing compensation claims which won’t 

bear looking at . Mr tripe’s statement that the rotoaira trust-
ees will expect the Government, in good faith, to compensate 
them rates a hearty laugh, but not much more . [emphasis in 
original .]226

Mcewen talked of ‘the dangerous Lake rotoaira prin-
ciple for which there is no justification’ .227 An officials’ 
meeting on 25 February 1965 to discuss ownership of the 
new lakes was dismissive of the original decision to vest 
fishing rights in Māori  : it created commercialised rights, 
they believed, and its provisions might add to the costs or 
impede the operation of the TPD .228

on 12 July 1965, more than nine months after the meet-
ing with Gibson, Shand informed tripe of the Crown’s 
decision to retain ownership of the new lakes, and stated 
that if there were any adverse effects to the fishing rights 
of the Māori owners, claims for compensation could be 
settled under the existing framework of public works 
legislation .229

tripe’s reply indicates mounting frustration by Māori  :

The whole tenor of the relations between Government and 
the Maoris has been that they would suffer no loss, and, in the 
light of this attitude of Government, they have freely cooper-
ated at every stage .230

The issue of fishing rights in the two new lakes sim-
mered as construction proceeded . The Minister of Works, 
Percy Allen, confirmed the 1965 position in a meeting with 
ngāti tūwharetoa in 1971 . The minutes record that ‘despite 
objections from owners Minister advised that Crown will 
take beds of new lakes’ .231 For Māori, the issue of assur-
ances over fishing rights to the new lakes would continue 
to be a sore point . During the 1972 meeting with Prime 
Minister holyoake, for example, Pat hura again raised the 
issue, revisiting Gibson’s 20 September 1964 remarks  :

We were promised this by a responsible officer of the 
Crown whose initial discussions with our people formed the 
very basis of tribal commitment and co-operation  .   .   . Any 
derogation from this would be tantamount to the Crown 
breaking its word .232
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A reference regarding the new TPD lakes was therefore 
included in the Lake rotoaira Deed of november 1972 . It 
acknowledged  :

that the trustees consider that the new lakes  .   .   . should be 
included with the waters subject to the rotoaira trout Fishing 
regulations 1959  .  .  . the Crown shall review the responsibility 
for administration with a view to delegating to the trustees 
such authority in relation to public use of the lakes as the 
Crown agrees is desirable  .  .  .233

We are not aware that any such review has been carried 
out . In April 1974, Lakes te Whaiau and Ōtamangākau 
were vested in the Crown when the Waimanu and 
Ōhahukura lands, in which they were located, were taken 
for TPD purposes .234

(10) The Crown and the Treaty in the lead-up to the TPD
What was the Crown’s level of understanding about likely 
impacts of the TPD scheme  ? We have reviewed the infor-
mation available to the Crown in 1955, and through the 
period from 1955 to 1964 . It is clear to us, on the evidence 
presented, that the Crown became aware that there would 
be a substantial rise in the level of Lake rotoaira, an 
increase in the magnitude of fluctuations in lake level, and 
an adverse effect on fishing in Lake rotoaira . The failure 
of Crown officials to share this information with Māori, 
either when they met at tokaanu on 11 october 1955, or in 
the lead-up to the Cabinet decision on 21 September 1964, 
are breaches of the principle of partnership . The Crown 
was aware that there would be physical and ecological 
impacts, and took no steps to engage with Māori to ascer-
tain the social, economic, and cultural impacts on Māori .

Did the Crown use expert advice appropriately  ? We 
have examined the advice provided by Derisley hobbs in 
1956, the revision of this advice in 1958, and the manner 
in which this advice was used by officials and Ministers . 
Based on the uncritical acceptance of such advice, the 
Crown committed itself to pay compensation if the 
rotoaira fishery was adversely affected by rising water 
levels, a stance that would prove difficult when hobbs’s 
assurances turned out to be flawed . We consider that there 

was a degree of carelessness, bordering on neglect, in the 
Crown’s decision-making at this time . The Māori treaty 
partner suffered the consequences .

We have considered Crown assurances to Māori, given 
by officials at the 1964 meetings in tokaanu and by Shand, 
the Minister of electricity, at the point where the TPD was 
approved by Cabinet . The officials gave assurances that 
there would be no permanent rise in the level of Lake 
rotoaira and the maximum fluctuation in the level of the 
lake would be two feet . The Minister reiterated that ‘full 
and adequate compensation will be paid for any damage 
suffered’ . We believe that these assurances were given in 
good faith and that the obligation to pay compensation 
was accepted .

We turn to the period between 1969 and 1972, particu-
larly with respect to impacts on Lake rotoaira . In our view, 
there was a concerted policy of not providing Māori with 
information at this time . This began in 1969 or 1970 when 
officials learned about ecological problems at rotoaira 
and continued until 1972 by which time ngāti tūwharetoa 
had agreed not to seek compensation for damages to the 
lake . The information withheld was of crucial importance 
to Māori . We consider the Crown’s actions in withhold-
ing vital information from Māori during a negotiation of 
such importance to be a major breach of its treaty obliga-
tions . The Crown knowingly acted in bad faith, and the 
outcomes were highly prejudicial to Māori .

We consider Gibson’s proposition that Māori owners 
of lands to be inundated might be given ownership of 
Lakes Ōtamangākau and te Whaiau, together with fishing 
rights similar to those at rotoaira . That proposition was 
intimated to Māori on 20 September 1964, the day before 
Cabinet approved the TPD scheme . Some time after the 
scheme had been approved, Gibson’s departmental superi-
ors denied that he had authority to make this proposition . 
The Crown maintains that ‘there does not appear to be 
evidence of lack of good faith on the part of the Crown’ .235 
however, project engineer Gibson was speaking as the 
Crown’s agent, and should have been properly briefed on 
what he could and could not say . The Crown was, at the 
very least, guilty of a failure of oversight and direction and 
Māori were substantially disadvantaged as a result .
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14.7.5 Consultation, negotiation, and the Treaty  : 
construction and post-construction phases
We turn now to the nature of negotiations following the 
start of TPD construction in late 1964 . Access to materials 
such as road metal and andesite has already been discussed 
in our public works chapter, as has the taking of land . our 
particular focus here is on the process the Crown followed 
in acquiring the use of Lake rotoaira from Māori for the 
TPD, and whether the Crown used the threat of compul-
sory acquisition . An associated issue for consideration is 
whether the Māori trustees of the lake were coerced to 
forfeit their rights to future compensation .

As we saw in chapter 9, the Crown moved in 1968 and 
1969 – close to half a decade after the start of construc-
tion – to resolve its land and resource requirements for 
the TPD . As officials shaped policies for acquiring land 
needed permanently, the status of Lake rotoaira stood out 
as a ‘special problem’ .236 on 25 February 1969, officials con-
sidered three possible approaches  :

1 . The trustees relinquish control of the lake bed, for 
a payment, and the Crown buy all surrounding 
land associated with the lake .

2 . The trustees retain control of the lake bed and the 
Crown purchase the land likely to be affected by 
occasional increases in lake level, proclaiming it a 
lakeside reserve .

3 . The trustees retain control of the lake bed and the 
Crown make payments whenever the level of the 
lake rises above an agreed level .237

Gibson, in 1964, judged the third option best because  : 
it avoided survey costs  ; the Crown did not acquire land 
of little value  ; and it left trustees in control of the lake bed 
along with their right to levy fishing fees . option three 
was similar to the course of action suggested by tripe, 
the rotoaira and tūwharetoa trust Boards’ solicitor, in 
August 1964 . Shand agreed to it in principle and promised 
to investigate .238

two events altered the direction of Crown decision-
making during 1969 . First, the scheme’s adverse impacts 
on Lake rotoaira became apparent . The second event 
was Shand’s sudden death and the subsequent alloca-
tion of his electricity portfolio to Works Minister Percy 

Allen .239 however, Allen was himself in poor health and 
ill-equipped to deal with the additional volume of work .

(1) Officials propose taking Rotoaira
By 1970, officials realised that contrary to Crown assur-
ances and commitments made to Māori in 1964, TPD con-
struction was degrading the lake and its fishery . Concern 
mounted about Māori eligibility for substantial and con-
tinuing compensation . officials looked back to the 1958 
OIC as a way to get around the problem . Gibson argued 
that, for engineering reasons, the lake should be taken by 
proclamation . In March 1970, he recommended that ‘we 
take the whole lake, compensate for loss of income, com-
pensate for high lake levels as for taupo and open the lake 
to the public’ .240

During 1970, there was a clear intention to remove the 
lake from Māori ownership, or what officials increasingly 
termed ‘private’ ownership . An August briefing spelled 
out this policy  :

It was contemplated at an earlier stage that it [the lake] 
would remain in Maori ownership . The Maori owners enjoy 
privileges over the lake and considerable revenue is obtained 
 .  .  . Farming development could easily promote the growth of 
lake weed  .  .  . control measures will be necessary . This would 
involve major temporary reductions in level with recurring 
claims for compensation from owners if they retain title . 
Protection of a major Crown investment should not be preju-
diced by private ownership .241

Allen, however, did not act on this advice .

(2) The Crown talks purchase but Māori decline to sell
As the idea of buying the lake outright gained currency, 
officials were told that ‘the possibility of purchasing Lake 
roto Aira was to be investigated confidentially’ .242 Cabinet 
authorised discussions with the Māori owners .243 on 19 
october, officials met with trustees at tokaanu . The main 
topic was afforestation of the rotoaira catchment but, at 
the same time, officials formally advised the owners of the 
Crown’s ‘interest in possible purchase of the lake’ .244 Māori 
were not, however, made party to Crown knowledge about 
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the deteriorating state of their lake . nor was any financial 
offer divulged . Solicitor russell Feist confirmed a negative 
initial response  :

The Lake trustees have no power under their trustee 
order to sell the Lake but, in any event, they do not consider 
that a sale would be in the interests of their beneficial owners 
and they have instructed me to let you know that the lake is 
not for sale .245

rangikamutua henry Downs recalled in evidence the 
strength of the opposition among Māori to a sale  : ‘We 
were all opposed to the taking of our Lake  .   .   . we made 
our opposition to that well known .’246

officials debated how to calculate the lake’s valuation, 
but the year 1970 ended in stalemate, with the Crown con-
sidering purchase of the lake but yet to make a firm offer . 
Māori, for their part, were strongly committed to retain-
ing the lake .247 Meanwhile, TPD construction had reached 
the point where diverted waters were poised to flow into 
the lake  : on 17 February 1971, waters of the Whanganui 
were diverted north into Lake rotoaira .

(3) The Minister meets with Māori for the first time
Works Minister Allen met with ngāti tūwharetoa at his 
office in Wellington on 9 March 1971 .248 on the agenda 
were the land requirements for the TPD, including Lake 
rotoaira .

The main issue, however, was the final decision on 
tūrangi township land, with Allen confirming land would 
be taken compulsorily under the tūrangi township Act . 
And, as we have already seen in our public works chap-
ter, the Minister refused to concede on the new TPD lakes, 
confirming that land for these would also be compulsorily 
taken . When the subject of rotoaira was raised, Māori set 
out their negotiating position  : ‘trustees do not wish to sell 
but will refer any offer to the owners for consideration .’  249

Allen reiterated the Crown’s desire to purchase the 
lake and asked officials to ‘assess fair value and advise 
Minister’ .250 Internal memoranda show that officials 
were ambivalent  : one noted that ‘The discussion on 
Lake rotoaira did not really progress the matter’ .251 The 

possibility of purchase was uncertain, but officials, aware 
of the lake’s environmental degradation, were increasingly 
anxious about the compensation that might be payable .

(4) Valuation of the lake
on 29 July 1971, official W M Duncan of the MOW’s Power 
Division, aware of the lake’s potential as a fishing facility, 
canvassed the options  :

a figure of $300,000 to $400,000 seems reasonable . If it is 
bought for anything much less, posterity could well decide 
that the owners had been taken for a ride .252

But no offer was made . on 27 August 1971, the com-
missioner of works, J h Macky, said  : ‘it has not yet been 
possible to fix upon a firm figure at which Cabinet could 
be asked to authorise an offer for purchase’ .253 he proposed 
three options  : outright purchase, acquisition in return for 
a fixed annual payment in perpetuity, or perpetual lease at 
fixed annual rent .

Māori were in a cleft stick over the matter of valuation . 
If they were to retain rotoaira, they preferred a lower val-
uation for rating purposes since, as we have seen, they did 
not derive a huge income from the lake . If, on the other 
hand, it were to be taken from them, they would clearly 
want to seek a much higher valuation since it represented 
an important part of their remaining patrimony .254 on 23 
September 1971, ngāti tūwharetoa disclosed plans to con-
test the nominal valuation of $30,000 listed on the District 
Valuation roll for 1970 .255 A hearing was laid down for 7 
February 1972 .256 Behind the scenes, officials considered 
their response . on 18 october 1971, I e tierney of the 
Valuation Department discussed the likely attendance of 
Pat Burstall of Internal Affairs at the hearing  :

he [Burstall] considers that he is better to save his evidence 
to protect the Crown’s interest against what he expects to be 
outrageous claims for compensation  .  .  .257

negotiations between Māori and the Crown reached a 
stalemate .

The compulsory taking of the lake under the Public 
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Works Act continued to be an option for the Crown . on 
12 January 1971, for example, Gibson implied doubt about 
the wisdom of instituting an arrangement similar to that 
applying to Lake taupō (where compensation became 
payable if the waters exceeded an agreed level), saying  :

The possibility of mismanagement of the lake accidentally 
or deliberately from the agreed levels could be expensive  .  .  . 
Certainly presuming negotiation is mandatory I am sure the 
compensation arrangement whatever devised, will be a very 
significant figure  .  .  . [emphasis added .]258

As negotiations continued, officials privately debated 
how best to value the lake . District works commissioner 
C G Beale, for example, observed early in 1971 that the 
full effects of the TPD operation, if they were to become 
known to Māori, could affect compensation  :

the Maori owners are in a very strong bargaining position  .  .  . 
It seems pretty certain that the present value of rotoaira  .   .   . 
will be largely destroyed by NZED operations, and that we will 
be up against substantial compensation costs if we do not buy 
the lake .259

By the end of 1971, the Crown’s frustration was clear . 
on 25 november 1971, Macky, the commissioner of works, 
hinted at using the powers of the 1958 OIC  :

we cannot allow a situation to develop where we are forced to 
adopt a last minute solution regardless of cost  .  .  . the Crown 
has a legal right to raise the level of the lake to any extent 
necessary for the scheme  .  .  .260

(5) Māori write to Prime Minister Holyoake
After seven years of observing the deterioration of their 
lake, and fearful of compulsory acquisition, Māori 
decided to approach the Prime Minister, Keith holyoake . 
on 8 December 1971, Pat hura wrote to holyoake  :

tuwharetoa who are deeply concerned over the pressure  .  .  . 
to bring about the acquisition of our lake either by purchase 
or by the land being compulsorily taken  .   .   . We understand 

that our proposal to contest the current valuation  .   .   . will 
rebound to our detriment if the land is compulsorily taken  .  .  . 
such an eventuality would be in total derogation of a written 
undertaking  .  .  .261

hura explained that it was ‘only out of deference to the 
request by the Minister of Works, the honourable Mr 
Allen’ that the trustees had agreed to ‘leave the matter 
open for the Minister to make an offer’ – an offer which 
was, however, yet to materialise .262

(6) A flurry of official correspondence
on 17 December 1971, Mr Feist met Crown Law officials 
to discuss the proposed valuation hearing . A record of the 
meeting confirms that the lake’s compulsory acquisition 
remained the subject of active speculation in officialdom  :

In view of the rumours in circulation that the Ministry 
of Works now wish to take the Lake the Maori owners have 
obtained an appointment to see the Prime Minister  .  .  . Feist 
maintained that, should the Government in fact decide to 
take the Lake, the owners would be unduly prejudiced, if they 
were forced to proceed at this stage  .  .  . [emphasis added .]263

A decision was made to adjourn the hearing until after 
the prime ministerial meeting . A second (Crown Law) 
document urged that, prior to the meeting, the Prime 
Minister be fully briefed on the MOW’s latest thinking  :

If  .  .  . your Department is clear that it does not want the Lake 
and has no intention, at least in the foreseeable future, of tak-
ing it the Prime Minister should be so advised  .  .  . [emphasis 
added .]264

A 20 December MOW briefing note appeared to be 
swinging towards leasing the lake instead . Crown own-
ership was seen to be preferable, given the extent of the 
weed problem and the desire to protect a major Crown 
investment, but leasing might be a viable option  :

In view of the apparent opposition to sale of cherished 
hereditary land, consideration has been given to a lease of the 
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lake . This would overcome the objections to giving up owner-
ship while securing to the Crown full rights to the lake .265

Meanwhile, Allen had been asked by the Prime Minis-
ter to make full inquiries amongst his officials to ascertain 
whether the hura allegations were well founded . Allen 
replied, assuring the Prime Minister that there had been 
‘no pressure on the owners to sell’ and ‘no suggestion of 
compulsory acquisition’ . The Minister added that he had 
‘no intention of acquiring the lake compulsorily against 
the known strong opposition of the very large number of 
owners’ .266

(7) Ngāti Tūwharetoa meet with the Prime Minister
As officials prepared for the prime ministerial meeting, 
a further MOW briefing again noted Māori opposition 
to sale and proposed that leasing the lake become the 
Crown’s formal negotiating position  :

You may consider it opportune at the hearing of the depu-
tation to raise the suggestion that owners enter into a long-
term lease to the Crown . Such an arrangement could secure 
full control of the lake without depriving the owners of 
ownership .267

The memorandum suggested a rental of $4,000 to $5,000 
per annum for a long-term lease, with the possibility of 
further income from fishing .268

on Friday 28 January 1972, holyoake hosted the 
16-strong ngāti tūwharetoa deputation led by hepi te 
heuheu and including Sir John Grace .269 officials joined 
Allen and Māori Affairs Minister McIntyre at the meeting, 
held in a hotel conference room in central Wellington . 
hepi te heuheu indicated that his tribe’s concern arose 
from ‘what appeared to be an idea held by members of the 
Government and departmental officers that there was to 
be a takeover of tribal interests by the government’ . hura 
elaborated  : ‘We are fully aware that the Government, 
if it so desired, can forcibly take Lake rotoaira by 
proclamation .’270

to avoid such an eventuality, the deputation then 
proposed what they termed ‘a formula  .   .   . to provide a 

working arrangement that would be acceptable to both 
parties’ .271 As hura explained  :

The trustees are aware that Works Department officials 
would like to see ownership of the Lake vested in the Crown 
so as to avoid any question of compensation claims arising in 
the future . The trustees are prepared to give a written assur-
ance to Government that no claim for compensation will be 
made arising out of the fluctuation in the level of the Lake  .  .  . 
or any other action necessary in connection with the Lake .272

Sir John Grace poignantly recalled all that ngāti 
tūwharetoa had already done by making available to the 
nation ‘facilities for the enjoyment of our peoples’, and 
listed a number of examples, not the least of them being 
thousands of acres of land for the nucleus of tongariro 
national Park .273

It is evident from the records that ngāti tūwharetoa 
were deeply concerned about the possibility of a compul-
sory taking of the lake .274 Mr Feist, the delegation’s legal 
adviser, reiterated those fears to the Prime Minister and 
his party, pointing to instances where land had been com-
pulsorily taken at tūrangi despite assurances to the con-
trary from ‘Senior Departmental officers’ . In the case of 
Lake rotoaira, he said, there had even been assurances 
from the Minister of Works, but he still sought the addi-
tional security of an undertaking from the Prime Minister  :

My clients have been happy to accept these assurances 
[from the Minister] and would not have brought this matter 
to you now, Sir, were it not for increasing uncertainty in the 
matter .275

Mr Feist underlined ngāti tūwharetoa’s strength of 
feeling  :

The records of the early meetings make it clear how import-
ant the owners considered the statements and assurances 
given at these meetings  .  .  . My clients feel that any changes on 
matters of principle which may be forced on them by utilising 
a statutory [power] of compulsory acquisition makes a mock-
ery of the negotiations  .  .  .276
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Mr Feist reiterated the tribe’s request for the Prime 
Minister to give them an assurance that the lake would 
not be taken .277

It was Allen who responded, saying that ‘The Minister 
of electricity would not ask the Minister of Works to have 
it taken compulsorily’ .278 We note here that Allen himself 
held both portfolios at the time . The Prime Minister’s 
commitment was less firm and categorical  : he said that 
he ‘could not give any assurance at all except that the 
Government would take into account the rights and 
wishes of everyone’ and that ‘just taking the departments 
in isolation, it was a tidy thing to own and control the 
lake’ .279 Allen did, however, indicate that he would see if a 
lease could be negotiated for the lake .280

Māori and officials both recorded the substance of 
the meeting . Mr Feist immediately wrote to the Prime 
Minister to record his interpretation of the outcome  :

the clear assurance by the honourable the Minister of Works 
[sic] that this lake would not be taken compulsorily is of great 
comfort to my clients .281

officials meanwhile pored over what the Ministers had 
actually said and committed to that day . A memoran-
dum by a senior official, dated 31 January 1972, set out his 
understanding  :

Lake rotoaira will not be compulsorily taken – undertak-
ing by Minister of Works [sic] . I noticed PM said in another 
context that he would give no assurances .282

Shortly afterwards, holyoake retired as Prime Minister 
and was succeeded by Jack Marshall, his long-time deputy .

(8) Māori meet with the Crown at Tokaanu
In February 1972, MOW officials went to tokaanu for 
another meeting with ngāti tūwharetoa, ‘at which 
all aspects of outstanding land matters, including the 
purchase of Lake rotoaira, were further discussed’ .283 
Following the meeting, commissioner of works Macky 
sent a briefing to Minister of Works Allen, recommending 
that he agree to

effective rights of ownership being transferred, with all 
requirements of power scheme met, but retention of nominal 
ownership by tuwharetoa tribe, plus fishing rights  .   .   . com-
pensation to be included in lump sum settlement – no annual 
rental . [emphasis in original .]284

he noted that the proposed lump sum (intended to 
settle a range of TPD issues) appeared to include ‘about 
$100,000 in respect of rotoaira’ but that, because there 
were ‘a number of items subject to variation’, it would 
probably require a sum of ‘approximately $165,000’ to 
secure ‘complete agreement on all points’ .285

Also mentioned were fishing rights and permits . on 
this issue, Macky was clearly of the view that if Māori 
were to get a capital sum in respect of rotoaira and com-
pensation for the land beneath Lakes te Whaiau and 
Ōtamangākau, then any other concessions should be kept 
to a minimum . he therefore recommended that ‘the offer-
ing of fishing privileges in the three lakes’ (rotoaira, te 
Whaiau, and Ōtamangākau) should be restricted to the 
present owners, and then only ‘for, say, 50 owners’ .286

It is not known whether any of the above was commu-
nicated to Māori, but Mr Feist restated ngāti tūwharetoa’s 
position on 12 April  :

any offer would be rejected by the owners  .  .  . the key factor, so 
far as the owners are concerned, is the retention of legal own-
ership . Also of importance is the right to continue and extend 
the fishing rights on the Lake .287

Meanwhile, on 10 April 1972, Cabinet approved an 
extensive programme of afforestation for the Lake roto-
aira catchment area, with large provision for local 
employment .288

(9) May 1972  : the Minister of Works briefs Cabinet
From the evidence, it is clear that by early 1972, problems 
of weed control had become a significant factor in the 
Crown’s need to acquire the lake . on 27 April, Allen, as 
Minister of Works, in consultation with treasury, drafted 
a memorandum for Cabinet . In it, he signalled what would 
later, as we saw above, be revealed to Māori  : namely, that 
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to deal with the weed it might be necessary to lower the 
lake’s level by as much as nine feet .289 This was of concern 
for two reasons . First, the MOW was unsure if the 1958 OIC 
would cover such a lowering . Secondly, there were fears 
that such lowering of the lake would be so detrimental 
to Māori interests that, despite ngāti tūwharetoa’s assur-
ances about not seeking compensation, it would trigger 
hefty claims . officials initially supported the Lake taupō 
compensation model, with payment due if and when the 
lake level rose or fell outside a particular range . It soon 
became apparent that rotoaira was in a different category . 
As evidence accumulated, officials became aware of the 
enriching effect of the diverted waters . In short, there 
were risks that the Crown would be required to pay mas-
sive compensation .

Minister Allen’s draft submission to Cabinet therefore 
recommended outright purchase of the lake, at a sug-
gested price of $200,000 . As an alternative, he proposed 
that,

if purchase is rejected, a lease in perpetuity be entered into 
for Lake rotoaira whereby all ownership rights including 
fishing rights will be acquired for a capital sum of $100,000 . 
[emphasis added .]290

The Ministry of Works’ Cabinet paper, in its final form, 
reintroduced the possibility of compulsory taking . It sug-
gested that, alongside the offer of purchase, ‘the possibil-
ity of compulsory acquisition should be indicated to the 
owners’ .291 The option of a lease in perpetuity remained, 
but Allen warned of potential difficulties  : ‘If the Crown 
does not own Lake rotoaira  .  .  . it is likely that there will 
be continual disputes over its control and management’ .292

Allen also expressed uncertainty about ngāti tūwhare-
toa’s offer to forego compensation  :

While we have the assurance of the owners that there 
would be no claim for compensation, the circumstances or 
limitations of this assurance have not been defined .293

The NZED, however, took ngāti tūwharetoa’s offer at 
face value and reported that outright purchase of rotoaira 

was not necessary .294 Cabinet accepted that the ngāti 
tūwharetoa offer was given in good faith, and deferred 
any decision, either for or against, on the Minister of 
Works’ recommendations .295

(10) Heads of agreement signed
Work continued behind the scenes, on the terms of an 
agreement . on 11 May, commissioner of works Macky 
wrote to Mr Feist, clarifying that the government did not 
contemplate either purchasing or leasing the lake ‘provid-
ing a mutually satisfactory agreement can be concluded, 
recording formally the assurances concerning compensa-
tion for necessary protection and utilisation for the power 
scheme’ . to that end, a draft agreement was dispatched to 
Mr Feist the following month .296

The agreement, as drafted, required ngāti tūwharetoa 
to confirm that they would not seek compensation for any 
damage, yet, as the iwi noted with dismay, it left open ‘the 
possibility that the Crown may decide to take the lake in 
the future’ . Mr Feist wrote back sharply  :

The agreement as submitted by you is entirely in the 
Crown’s favour . no consideration whatsoever passes to the 
owners  ; the concessions are all on their part .297

The iwi, through the intermediary of Mr Feist, coun-
tered with an amended draft .298 It was not until 30 
november 1972, however, that the Crown and ngāti 
tūwharetoa finalised a heads of agreement covering a 
range of TPD-related matters and a separate Lake rotoaira 
deed . under the agreement, the Crown was required to 
pay ngāti tūwharetoa a total of $28,000 in compensation 
for various TPD-related issues, none of them directly asso-
ciated with Lake rotoaira (a sum equal to over $270,000 
in 2011) .299 The deed for its part recorded the trustees’ offer 
of 28 January to waive all compensation for lake damage 
in exchange for no compulsory taking, and extended the 
application of the Lake rotoaira trout Fishing regulations 
1959 to include intakes and canals adjoining the lake . A 
commitment to review the administration of the new 
TPD lakes ‘with a view to delegating to the trustees such 
authority’ was included as a final provision .300

14.7.5(10)

Downloaded from www.waitangitribunal.govt.nz 

Downloaded from www.waitangitribunal.govt.nz 



Te  Kāhui  Maunga :  The  National  Park Distr ic t  Inquiry  Report

1108

The Minister of Works and the Lake rotoaira trustees 
signed the Lake rotoaira trust deed on 30 november 1972 
(see below) .301 The Crown could now exercise all the rights 
and powers under the Public Works Act 1928, the Water 

and Soil Conservation Act 1967, and the electricity Act 
1968 to maintain and protect the TPD . trustees were pro-
hibited from any act or activity that could jeopardise the 
way the scheme was operated and managed . Māori title to 

Deed between the Trustees of Lake Rotoaira and Her Majesty the Queen

The Lake Rotoaira trust deed, signed by the Crown and the 
trustees of Lake Rotoaira on 30 november 1972, contains 
eight provisions  .

Provision 1 is for the maintenance and protection of the 
tongariro power development scheme  :

1. tHAT the Crown shall have full power in respect of the 
said Lake to exercise all the rights and powers conferred on it 
by the Public Works act 1928, the electricity act 1968 the Soil 
and Water Conservation act 1967 and any re-enactment or 
amendment of any of those acts for the purpose of the main-
tenance and protection of the tongariro Power Development 
Scheme and in particular the Crown my from time to time 
hereafter as it thinks fit alter the level and condition of the 
said Lake, construct operate and maintain such works as it 
may require to alter the level or condition of the said Lake and 
enter upon the said Lake to enable it to exercise and enjoy the 
rights and powers referred to herein.

Provision 3 releases the Crown from liability to pay 
compensation  :

3. tHE trustees and the beneficial owners release and dis-
charge the Crown and its successors in title its servants and 
agents from all liability to pay compensation under the Public 
Works act 1928 or any re-enactment thereof or to pay valu-
able consideration or damages whether recoverable by action 
or otherwise or to make any other recompense whatsoever to 
the trustees for any loss suffered by the trustees or the ben-
eficial owners arising out of the reasonable exercise and enjoy-
ment by the Crown of the rights and powers referred to herein 

including the exercise from time to time of powers of entry 
and the alteration or condition of the said Lake.

Provision 6 addresses the issue of compulsory acquisition  :

6. tHAT the trustees complying with their covenants and 
agreement herein expressed or implied the Crown will not 
exercise any statutory powers of compulsory acquisition of 
the title to the Lake for the purposes of the tongariro Power 
Development.

Provision 8 relates to fishing rights in the new lakes cre-
ated by the scheme  :

8. tHE Crown acknowledges that the trustees consider that 
the new lakes created by the tongariro Power Development 
and known as Lake Otamangakau and Lake te Whaiau should 
be included with the waters subject to the Rotoaira trout 
Fishing Regulations 1959 and agrees that after these Lakes have 
been established and the fishing potential can be determined 
the Crown shall review the responsibility for administration 
with a view to delegating to the trustees such authority in 
relation to public use of the lakes as the Crown agrees is desir-
able in the interests of the trustees, the general public and the 
new Zealand electricity Department.

For the rest, provision 2 sets out the trustees’ responsi-
bilities to protect the public works  ; provisions 4 and 5 relate 
to the rights of the beneficial owners and set out the lines 
of communication  ; and provision 7 contains amendments 
to be made to the Rotoaira trout Fishing Regulations 1959.1

14.7.5(10)

Downloaded from www.waitangitribunal.govt.nz

Downloaded from www.waitangitribunal.govt.nz 



The  Tongariro Power Development Scheme

1109

the bed of Lake rotoaira would remain with the lake own-
ers in return for surrendering control of the lake for the 
operation of hydroelectric generation and on condition 
that no compensation would be sought . existing Māori 
fishing rights at the lake were extended to the intakes and 
canals, but not to the new TPD lakes .302

rangikamutua henry Downs recalled for us the som-
bre mood among Māori when the agreement was signed  :

John Grace  .   .   . made it clear that the Deed was signed 
under duress . however, we signed to prevent the Crown tak-
ing our lake . The areas lost to the TPD and flooded have never 
been compensated for, nor have we ever received any pay-
ment or compensation for the damage to our fishery .303

A Crown assessment, dated 7 December 1972, was 
much warmer  :

The final agreement  .   .   . ensures that NZ electricity 
Department can operate the scheme with complete freedom 
from future compensation disputes  .   .   . efforts were [also] 
made to take advantage of the opportunity to end the special 
fishing privileges enjoyed by the owners  .  .  .304

(11) The agreement with the acclimatisation society
The 1972 deed with the Lake rotoaira trustees is in stark 
contrast to another Crown negotiation settled in the same 
year . The rotoaira deed, negotiated during 1972, and 
signed on 30 november 1972, contains, in clause 8, explicit 
reference to the trustees’ interest in developing Lakes 
Ōtamangākau and te Whaiau for trout fishing .

In June 1972, negotiations with the Waimarino Accli-
ma tisa tion Society about trout fishing rights were qui-
etly resolved by the Department of Internal Affairs . In 
exchange for the loss of fishing brought about by the 
diversions of the Whanganui and Whakapapa headwaters, 
society members would be allowed to fish in the new TPD 
lakes Ōtamangākau and te Whaiau, and they could do 
so with a Waimarino fishing licence, not a taupō fishing 
licence . on 12 June, the society accepted the Crown’s offer . 
The agreement was ratified in 1973 by an amendment to 
the taupo trout Fishing regulations 1971 .

It appears that neither ngāti tūwharetoa nor the Lake 
rotoaira trustees were consulted or informed of the nego-
tiations with the Waimarino Acclimatisation Society, 
despite the fact that the ensuing agreement stood to have 
a financial impact on the iwi’s fishing revenues . ngāti 
tūwharetoa later stated that the negotiations represented 
a breach of their 1972 agreement, which had acknow-
ledged the tribe’s ongoing interest in developing the new 
lakes . Their solicitor, Mr Feist, wrote  :

our clients understand that fishing [in Lakes otamangakau 
and te Whaiau] is permitted by persons holding either taupo 
or Waimarino fishing licences . We wrote to the Commissioner 
of Works on this matter in December 1974 and sent a copy 
of our letter to the Department of Internal Affairs at rotorua 
taking strong exception to the use of Waimarino fishing 
licences . A reply received from the Conservator of Wild Life, 
rotorua, indicated that agreement to permit Waimarino fish-
ing licences had been reached in 1971, that is prior to the con-
clusion of the agreement between the Crown and our client 
trustees .305

Mr Feist wrote that the existence of this agreement was 
never disclosed to his clients, and added  :

had the agreement with the Waimarino Acclimatisation 
Society been disclosed to them at the time, the agreement 
reached with your officers in 1972 would never have been con-
cluded in the way it has .306

Mr Feist accepted that the negotiating officers may 
have been unaware of the agreement ‘reached by another 
Depart ment of State’ with the acclimatisation society, but

Be that as it may,  .  .  . the matter is of fundamental importance 
to them [ngāti tūwharetoa], and they consider it represents a 
fundamental breach of the agreement reached in 1972 .307

Internal Affairs official Pat Burstall, who led the Crown’s 
negotiations with the acclimatisation society, later claimed 
that he was unaware of what was happening with respect 
to the rotoaira negotiations  :
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At no stage was I brought into the picture regarding the 
negotiations  .   .   . except that on a number of occasions the 
question did arise and I was asked for my feelings regard-
ing the incorporation of otamangakau with the roto-aira 
fishery  .  .  .308

Burstall gave no indication as to why he did not inform 
himself further, or indicate to his counterparts that the 
two sets of negotiations might be linked .

(12) A final approach to the Crown
With the impacts of the TPD very evident in 1984, Māori 
once again made an approach to the Crown over rotoaira . 
At the tribunal’s inquiry, rangikamutua henry Downs of 
ngāti tūwharetoa recalled that in the aftermath of TPD 
construction, the lake had become more like a flowing 
river, affecting its fishery and having a marked effect on 
the number of permits sold  : ‘The trust was hit hard and 
revenue dropped  .   .   . [it was] in a terrible financial situ-
ation .’309 on 12 March 1984, John Asher, on behalf of the 
trust, wrote to energy Minister Bill Birch emphasising the 
lake’s role as the ‘key’ to the TPD  :

This trust as the owner of Lake rotoaira does not receive 
one cent of income for the use of its property for the gen-
eration of electricity and a massive income return to the NZ 
electricity Department of which you are Government head 
 .   .   . It may not have a legal claim[,] however, it has a moral 
claim as here is Maori owned land being used to generate 
massive sums for the State in particular and the taxpayer in 
general  .  .  .310

Birch agreed to look into the question of compensa-
tion payments .311 use of the word ‘compensation’ upset Mr 
Asher . his reply of 6 April 1984 stressed that the trust was 
not seeking compensation, the right to which had been 
waived in the 1972 deed . Birch, in response, pointed out 
‘the sole right to use water is vested in the Crown by the 
Water and Soil Conservation Act 1967’ .312 In any event, he 
stated, the OIC of 29 october 1958 gave the right to use, 
supply, and sell any electrical energy that was generated . 
The issue of a moral claim was side-stepped . Mr Asher 

replied that the trust had always accepted the right of the 
Crown to use the water of Lake rotoaira for the genera-
tion of electricity without compensation to the owners of 
the lake title  :

What is unacceptable to the owners is the use by the Crown 
of a Maori land title ie, the bed of the Lake, as a means of pro-
ducing electricity which when sold by the Crown produces a 
massive income to the Crown without one cent of annual rent 
being paid to the owners of the land for the use of their land 
title  .  .  .313

on 25 June 1984, Birch reiterated the terms of the 1972 
deed . his letter spelled out what might happen should the 
trustees pursue claims for payment . Birch not only noted 
there was no legal basis for the Crown to make any pay-
ments but that the 1972 deed was written in such a way to 
provide that  :

if the trustees continue to permit the Crown to exercise its 
rights to the lake without recompense to the trustees the 
Crown will not exercise its right to acquire the title to the bed 
of the Lake from the trustees .314

In evidence, George Asher noted, ‘for the lake trustees 
it seems the spectre of compulsory acquisition was still 
very real to them in the 1980s as it was in the early 1970s’ .315

In the way it conducted itself with ngāti tūwharetoa 
and the Lake rotoaira trustees the Crown succeeded in 
nationalising all the benefits which would accrue from 
the completed TPD scheme and privatising upon Māori 
all the burdens and losses caused by the establishment of 
the TPD . The outcome was the complete antithesis of what 
the treaty required . The Crown had a duty to actively 
protect the property and taonga – te pātaka kai o ngāti 
tūwharetoa – of Lake rotoaira, but the Crown acted 
throughout as if article 2 of the treaty did not exist .

The interest of the owners in their lake undoubtedly 
remains . If the circumstances of the use changes, as has 
happened, then the Crown is bound to reconsider the 
interest of the owners . It seems quite unacceptable that 
commercial profit can be made from the owner’s interest 
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in the lake and its water without any form of compensa-
tion . The considerations that might be addressed in appro-
priating property for cooperative use, such as in the case 
of a State-owned power system run to maximise national 
benefit (through keeping prices down), as opposed to 
commercial use operating essentially to maximise profit 
for the sole (Crown) shareholder could be markedly dif-
ferent . In fairness to its treaty partner, the Crown is 
bound to take these into account . These thoughts are not 
original, but mirror those found in the Te Ika Whenua 
Rivers Report .316 In that report, the tribunal was dealing 
with customary Māori interests in the rivers concerned . 
Therefore, what the tribunal concluded in that report 
applies with undoubtedly greater force in respect of a 
lake for which the owners have legal title . In this case, 
the Crown derives significant shares from the appropria-
tion of Lake rotoaira . In our view, therefore, it would be 
unconscionable for the Crown to refuse to put aside the 
deed of 30 november 1972 .

(13) Actions leading to the deed’s signing and the Treaty
There are two linked questions from our perspective  : did 
the Lake rotoaira trustees sign under duress  ; and was 
there a lack of good faith on the part of the Crown and 
its agents  ? We have received detailed evidence from the 
claimants, the Crown, and expert witnesses about the 
sequence of events between 1964 and 30 november 1972 
when the deed was signed . We have considered all the 
correspondence, minutes, and memoranda, including 
Cabinet papers, made available to us during this inquiry . 
They show that, in the period from 1970 up until the sign-
ing of the deed, the Crown became increasingly aware 
that the impact of the scheme on the lake was going to be 
far greater than had been previously thought likely . The 
Crown’s developing appreciation of the enriching effect 
of the diverted waters on the lake and weed growth in 
it brought officials to contemplate that lake levels would 
have to be lowered periodically by as much as nine feet, 
with severe impacts on the fishery and boating . The fiscal 
risks to the Crown at rotoaira through claims for com-
pensation for loss of and damage to the fishery came to be 
seen as much greater than earlier understood .

The great irony is that the Crown had all along dis-
missed, or, at the very least, ignored oft-repeated Māori 
protestations that it was wrong to mix different waters . to 
those holding to the Western world view, the Māori view 
was not ‘scientific’ and, therefore, it could be ignored if 
not actually treated with contempt . Māori were entitled to 
say ‘We told you so’ .

even at this stage, the Crown was somewhat confused 
about its position . This extract from the Minister of 
Works’s draft memorandum to Cabinet for the meeting on 
8 May 1972, which was circulated to several departments, 
is instructive  :

The Crown would not appear to have the right to prevent 
action on Lake rotoaira harmful to hydro-electric opera-
tions, eg, enrichment of the waters promoting weed growth, 
or sporting interests which may cause damage, eg, high 
speed launches operating near structures . It would seem that 
it would have to convince the Lake rotoaira trustees of the 
harmful nature of any activities, and depend on the author-
ity of the trustees to prevent such action . Government con-
trol and management stemming from full ownership rights, 
or possibly from a lease in perpetuity acquiring all ownership 
rights (from a subsequent paragraph it is clear this included 
the fishing rights), would appear to be the only satisfactory 
solution to the problem . Suggestions of depriving the present 
owners of their fishing rights on Lake rotoaira will meet with 
strong resistance  ; it would be preferable if such a step could 
be deferred until settlement can be effected on all outstanding 
matters, which can, in fact, be dealt with separately .

So, the Crown needed to get the lake off the owners to 
stop the Crown enriching the lake . And, rather than talk 
to the trustees about controlling boats, over which the 
trustees had total control because of the need for entry 
permits, the solution was to get the lake off them . The final 
tactics outlined show the Crown planning to induce an 
agreement on most issues by avoiding the explosive issue 
of damage to the fishery until that agreement is reached 
then striking a blow to seize the fishery and leave ngāti 
tūwharetoa lamenting .317 This was only to be equalled 
by an alternative recommendation to Cabinet pointing 
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to the possibility of compulsory acquisition to induce a 
sale of the lake bed . This is the same Crown that ngāti 
tūwharetoa trusted and with whom they sought to coop-
erate because they considered they were in a partnership 
with the Crown .

We believe that the best contemporary account of the 
state of things with ngāti tūwharetoa in the lead-up to 
the signing of the deed is to be found in the record of the 
Māori Land Court for the hearing held on 13 november 
1972 . That hearing considered the leasing of Māori land in 
the Lake rotoaira catchment area to enable the Crown to 
establish what became known as the Lake rotoaira Forest .

The relevant part of the court transcript reads  :

Mr Feist  : Firstly it was indicated to the owners that the trust-
ees of Lake rotoaira have reached agreement with the Crown 
under which the Crown has undertaken not to take Lake 
rotoaira for the purpose of the power scheme . This is the 
major success of the negotiations but as far as the lake is con-
cerned, there will be a written undertaking not to take for the 
purposes of the scheme .
Court  : The Crown will be using the Lake  ?
Mr Feist  : Yes they are using the Lake but they will not take 
Lake rotoaira . The price that the trustees of Lake rotoaira 
have to pay for this is they have to forego compensation for 
damage to fishing . This could come about as a result of lower-
ing the Lake level but the risk is regarded as minimal . It was 
more important to the owners to retain ownership of Lake 
rotoaira than to be concerned as to the possible risks of the 
fishing revenue as a result of the activity . The price that could 
have been obtained for the Lake would have been quite insig-
nificant . The value of the Lake is low – it has very little basic 
value except value to the owners . They would rather therefore, 
preserve ownership than lose the Lake .
Court  : Is the way still open for them to claim compensation if 
it is proved that fishing is affected  ?
Mr Feist  : If the damage proves as a result of the necessary 
protection of the power scheme works, then there is no right 
to compensation . The Crown has an investment in protecting 
the fishing in the Lake and the area generally . The risks of this 
are believed to be minimal but it is anticipated that if some 
quite unforeseen thing happens, this risk would have to be 

accepted . The control of fishing will be vested in rotoaira 
trustees . The details with regard to the fishing of the artificial 
lakes is still indefinite .318

Mr Feist’s responses to the court are echoed in his evi-
dence to the tribunal, which was quoted by the Crown in 
its closing submissions . After making what we consider, 
in the light of the evidence, a surprising statement to the 
effect that the Crown appears to have believed that there 
would not be any adverse effects to the lake or the fishery, 
the Crown cited Mr Feist  :

The Crown had made elaborate plans to protect the fishery 
and the owners believed the Crown assurances that the fish-
ery would not be adversely affected . no other damage to the 
lake was anticipated  .  .  . The adverse effects which eventually 
followed were not anticipated . The fear of losing ownership of 
the lake was much greater than any fear of subsequent adverse 
impact .319

This extract and the identical phrases 34 years earlier in 
the Māori Land Court show how completely the claimants 
were induced or even deceived by the Crown into believ-
ing that the risks of damage to their bountiful fishery were 
minimal . Therefore it was no significant concession to 
agree to waive compensation for loss of or damage to the 
fishery in order to secure the Crown undertaking not to 
take the lake .

Whatever plans the Crown had made earlier on, elab-
orate or otherwise, by the beginning of the 1970s its offi-
cials were increasingly aware of the likelihood of seri-
ous adverse impacts on the lake and fishery . The Crown 
documents in evidence before us were unambiguous 
on these matters . Knowing these things, they told ngāti 
tūwharetoa nothing . nor did they consult them . They 
maintained them in a state of blissful ignorance, even for a 
period forbidding any discussion between Māori and offi-
cials . ultimately, ngāti tūwharetoa came, as it were, to the 
lion’s den, to see the Prime Minister out of fear for their 
continued ownership of their lake . even then, they still did 
not appear to fully understand why the Crown was pursu-
ing them so determinedly to acquire the lake from them .
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The key point here, which the Crown appears to have 
missed, is that ngāti tūwharetoa had to operate and make 
its critical decisions in a state of ignorance carefully main-
tained by the Crown and in a climate of fear fuelled by the 
Crown’s calculated ambiguity . Their concerns arose from 
their own observations as the works pressed forward, 
and the awareness that the Crown had broken promises 
made to them in respect of the tūrangi industrial area, 
the tūrangi water supply area, and the two new lakes .320 
The concrete had been poured, the western diversion was 
flowing through the lake, and the silt was settling . The 
Crown knew full well the vulnerability of the claimants 
and did nothing to relieve it . That is not a state of affairs 
compatible with the principles of the treaty .

We find that the Crown breached the principle of part-
nership in its actions .

As to the question of whether the deed was signed 
under duress, we do not believe that we need to make a 
finding of duress in the legal sense of the word . In the light 
of the evidence and our finding above, we understand why 
the claimants use that word to describe the events on 30 
november 1972 .

It is clear from Pat hura’s words when he began ngāti 
tūwharetoa’s presentation to the Prime Minister on 28 
January 1972 that they had a real and present apprehen-
sion that the Crown would very likely move to take their 
lake . his carefully formulated words deserve to be set out  :

This is our heritage and we want to retain it  .  .  . a desire to 
retain what is traditionally a part of our tribal history .

Since the owners refused to consider selling the lake, 
there remained only the option of compulsory taking, or, 
as hura put it, ‘a more precise consideration of the factors 
which would leave the land in tribal ownership, subject to 
an arrangement that would meet the approval of both par-
ties’ . As to compulsory taking, the owners did not concede 
that such drastic action was justified, and they had been 
constantly assured that the lake would not be taken .

not knowing of all the consideration of both buying 
and taking the lake which had passed between Crown 
officials in the preceding months, hura went on  :

We are prepared to discuss any reasonable proposition 
that would help to bridge the gap between our interests and 
those of the TPD  .  .  . with goodwill and honesty of purpose a 
formula can be found to provide a working arrangement that 
would be acceptable to both parties .

hura’s ‘precise consideration of the factors’ did not 
include all that had passed between officials and Min is-
ters, in relation to the lengths to which the Crown was 
willing to consider going to acquire the lake and their rea-
sons for considering such drastic action, including their 
appreciation of the highly likely deterioration of the lake 
and the risk of loss and or damage to the fishery . Thus, 
ngāti tūwharetoa approached the matter calmly and with 
professional advice but not in possession of information 
on a number of critical factors because the Crown had 
taken care to keep them uninformed . While the charge 
of duress may not be made, the Crown deceived or, at 
the very least, induced them to make the offer put on the 
table at the meeting with the Prime Minister . The signing 
of the deed 10 months later followed a confused process 
of negotiations towards a lease or other arrangements 
short of resorting to public works legislation compul-
sory taking and, at times, the consideration of lump sum 
compensation .

These negotiations petered out and the Crown resur-
rected the January offer . ngāti tūwharetoa, true to their 
word, signed the deed but not without great pain . A num-
ber, including Sir John Grace, were heard to say the deed 
was signed under duress, so strong were their feelings at 
the Crown’s actions in respect of their beloved lake . Before 
us, Mr Feist hesitated to use the word ‘duress’ . Cross-
examined by the Crown, he said that he ‘certainly would 
not have used that the term as such in the 1970s’ but he 
would have used the term ‘threat of compulsory taking’ .321

The only other living witnesses of the meeting with the 
Prime Minister, apart from Mr Feist, were rangikamutua 
Downs and Arthur te takinga Smallman, a trainee trus-
tee . Mr Downs said in evidence  :

we were forced into signing the 1972 Deed  : we either signed 
the deed agreeing to surrender our rights to compensation 
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for ‘any alteration or condition’ of the lake or the Ministry of 
Works threatened to take it anyway under the Public Works 
Act .322

Arthur Smallman said  :

The trustees had no option but to agree that the rights to 
use the lake be released to the Crown . refusing meant that 
the owners would lose the lakebed . our negotiators tried to 
impress upon the Crown how important the lake was to ngati 
tuwharetoa, but the Crown wasn’t listening . They were going 
to get their scheme through irrespective of how we felt . The 
trustees had no option, they were forced into submission . 
There was complete silence . Pateriki hura could not hold 
back the tears . he turned and walked away from them . I can 
still remember the look on his face .323

George te Waaka eruera Asher, who worked for many 
of those who were trustees during and after the years 
concerned, told us that the events surrounding the deed 
‘imposed a heavy personal burden on many of them’ . he 
had no doubt in his mind, having listened to the stories of 
several of the trustees involved, that the ‘Crown’s tactics 
 .  .  . were coercive’ .324 In his view,

The Crown’s modus operandi [was] clear . Through the 
veiled threat of compulsory acquisition of ngati tuwharetoa’s 
cherished taonga, they were deliberately manoeuvred into a 
position where they had to choose the lesser of two evils – 
to relinquish ownership of the bed of the Lake or to forego 
compensation .325

Whatever the words used, there is no doubt that the 
Crown breached the principles of the treaty in its actions 
that led to the signing of the deed on 30 november 1972 .

14.8 Post-construction Impacts 
– Introduction
We have seen that the TPD represents a considerable feat of 
engineering that refashioned water flows on a huge scale . 
Waters to the west and to the east of te kāhui maunga were 

diverted into Lake rotoaira and used for power genera-
tion . The TPD was undertaken at a time when the national 
demand for electricity was booming, and we need to 
remember that the government planned and committed 
to it before the birth of the modern environmental move-
ment . The claimants say, though, that the Crown’s actions 
in building and operating the TPD have damaged their 
waterways and fisheries in ways that have impacted on 
their livelihoods and cultural practices . Furthermore, they 
have been denied opportunity to participate in decision-
making with respect to their waters, and to share in the 
economic benefits of electricity generation using their 
waters .

having examined the establishment of the TPD be-
tween 1964 and 1984, we turn now to its impacts, inside 
and adjacent to the national Park district .326 how did the 
scheme affect the waterways  ? What impact did it have on 
the tangata whenua’s use of, and relationship with, those 
water resources and the animal and plant life within 
them  ? to what extent was the Crown implicated in any 
negative effects, and were any treaty breaches involved  ? 
have ngā iwi o te kāhui maunga been able to share in the 
economic benefits of the electricity generation which uses 
their waters  ?

We begin by looking at the parties’ submissions in more 
detail .

14.9 Post-construction Impacts – Claimant 
Submissions
Claimant counsel were of a common mind in their iden-
tification of issues over the TPD’s damage to the water-
ways . The examples they provided included the scheme’s 
effects on ecology and fisheries (exotic and indigenous) 
and its impacts on ngā iwi o te kāhui maunga themselves, 
both physically and spiritually .327 Counsel for ngāti rangi 
argued that the Crown failed to recognise their mana 
motuhake, tino rangatiratanga, and kaitiakitanga over 
their waterways  ; the Crown removed vital food and water 
resources, failed to protect their resources for future gen-
erations, and dismissed environmental knowledge accu-
mulated over the centuries .328 The claimants held that 
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the Crown breached treaty principles when it failed to 
adequately assess the adverse effects of the TPD and to 
protect Māori from them .329

Lake rotoaira, the key component in the TPD, is a core 
concern . ngāti hikairo submitted that the Crown’s failure 
to adequately assess the impacts of the scheme on Lake 
rotoaira and other waterways was a breach of the prin-
ciple of active protection .330 ngāti tūwharetoa submit-
ted that the Crown had caused ‘significant damage to the 
Lake’ and ‘makes enormous profits from using the lake’ .331

The Crown took control and failed to protect the indi-
genous fishery . nor did it even protect the trout fishery .332 
As a result,

There has been a significant loss of income to Lake roto-
aira trustees due to the irreversible destruction of a world-
renowned fishery and consequentially serious economic 
downturn to the Lake rotoaira trust .333

The resident population of native kōaro in the lake has 
diminished, say the ngāti tūwharetoa claimants, and 
trout have declined by about 80 per cent . The natural fish-
spawning ground on the Poutū river, which used to sup-
ply the whole of the lake with trout, is gone . These losses 
are directly attributable, say claimants, to the TPD .334

Some ngāti hikairo claimants went so far as to say that 
the environmental impacts of the TPD were even more of 
a concern for them than takings of land .335 ngāti hikairo 
claimants assert that the Crown has failed to protect the 
mauri of their lakes and lands and say that, through the 
TPD, they have completely lost their ‘mana, guardian-
ship and customary association with Lake rotoaira’ .336 
ngāti Manunui seek compensation for loss resulting from 
Crown impacts, including on their fisheries, restoration 
of rivers and waterways, and compensation ‘for what has 
been taken from them without payment in the past’ .337 
ngāti hikairo’s counsel argued that there was a failure by 
the Crown to allow any benefit from the scheme to flow 
to ngāti hikairo, even while the Crown drew significant 
benefits from the scheme itself .

Streams and rivers to both the west and the east of 
te kāhui maunga give cause for concern . Counsel for 

tamahaki and for uenuku tūwharetoa particularly 
focused on the waters of the Whanganui and Whakapapa 
rivers, affected by the western diversion of the TPD .338 
They sum up by saying that Māori have been left with a 
devastated environment, their fisheries destroyed, and 
their rivers a shadow of what they once were .339 This has 
impacted on the cultural and spiritual health of the people . 
ngāti Manunui’s submissions also related to the waters of 
the western side, and particularly to the tributaries of the 
Whanganui river, pointing out that sediment has built up, 
and flows are depleted .340 eeling tributaries were notably 
depleted  : long-finned and silver-bellied eels were few and 
far between, and ngāti Manunui could no longer provide 
eels for their relations at the lake .341

Counsel for ngāti tūwharetoa expressed concerns that, 
on the eastern side, the flows of the tongariro river have 
been reduced to just over half of what they would be with-
out the TPD, so that the river is now just ‘a shadow of its 
former self ’ .342 Problems with siltation, identified as early 
as 1968, were not addressed, said counsel .343 Such changes, 
occurring over a period of 35 years, have affected the 
mauri of the river .

Also on the eastern side of the TPD, ngāti rangi 
described their losses as equally comprehensive . They par-
ticularly pointed to a loss of mauri  :

By allowing the diversion and mixing of wai within ngāti 
rangi’s waterways and tributaries, the Crown has failed to 
actively protect the awa and taonga . Due to its actions, and 
in some cases inaction, the Crown is responsible for upsetting 
the natural flow and balance of ngāti rangi’s awa .344

What is generally described as ‘the mixing of waters’ 
has become a crucial element in this case . As a result of 
the TPD’s diversion of waters from 22 waterways in the 
ngāti rangi rohe it is, they say, no longer safe for them to 
fish and eel in the Whangaehu, nor are its healing prop-
erties able to be sustained . Wairua and mana are affected 
in many ways, they said, citing the example of their kai-
tiakitanga role, which also involves manaakitanga and the 
feeding of manuhiri .345 They noted in particular that the 
Whangaehu has become more acidic because of the loss 
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of dilution from its tributaries, so that ngāti rangi can 
no longer use the awa as previously  ; tuna migrations also 
were impeded .346

The various counsel also addressed issues to do with 
resource management legislation . Counsel for ngāti rangi 
made links between resource management rights and 
rights to development  : the loss of control over their awa 
and associated whenua has meant economic opportun-
ities have been denied to them . The Crown has breached 
the treaty by depriving them of any possibility of devel-
oping and utilising their resources and fisheries on their 
own terms .347 Counsel for ngāti tūwharetoa argued that 
inherent in the right to their traditional waters is the right 
to develop them . This includes the right to license others 
to do so . Such a licensing arrangement needs to be put 
into effect with respect to the TPD .348 Counsel for ngāti 
tūwharetoa submitted that the Crown’s resource manage-
ment regime, by allocating water use rights, has created 
rights akin to property rights that supplant or erode Māori 
treaty and legal rights .349 Counsel further submitted 
that Crown recognition of Māori rights to water is long 
overdue .350

Counsel for ngāti tūwharetoa spoke of how experi-
ence with the resource Management Act has ‘made them 
realise how little they can influence the outcome of the 
planning process’ .351 Any mitigation within the framework 
of the resource consent process is at the discretion of the 
local authority .352 ngāti Manunui, for their part, say that 
because of the Crown’s failure to protect their interests, 
they no longer have control, management, and use of their 
customary lands and resources .353

14.10 Post-construction Impacts – Crown 
Submissions
The Crown argues that it must govern in the interests 
of all new Zealanders .354 It proceeds on the assump-
tion that it has lawful authority to legislate planning and 
management regimes for the use of water and the crea-
tion of infrastructure such as the TPD .355 Counsel argues 
that, with regard to the TPD, it had balanced its duties and 
responsibilities for the common good .

At the same time, counsel acknowledges the Crown 
has a duty to actively protect the Māori interests guaran-
teed by article 2 of the treaty and accepts that the duty of 
active protection extends beyond property interests .356 The 
Crown acknowledges that Māori in this inquiry district 
have customary relationships with, and interests in, natu-
ral resources used for the TPD, and that these relationships 
and interests are encompassed by the article 2 guarantee 
and the associated duty of active protection .357

With regard to environmental impacts, the Crown 
says that it adopted a policy to remedy as quickly as pos-
sible any destructive effects arising from construction .358 
The planning and environmental management regimes 
put in place during the TPD’s operation have lead to sig-
nificant mitigations . These regimes (especially the RMA) 
make express provision for the consideration of Māori 
values, perspectives, and associations with ancestral lands 
and waters .359 As a result, minimum flow regimes and 
other similarly helpful measures have been put in place . 
Counsel adds  :

Most recently, the environmental Court found that ‘many 
of the physical effects on the rivers are caused by factors other 
than the TPD . In the overall context the physical effects are 
minor’ .360

The Crown argues that although flowing water is not 
capable of ownership, the Water and Soil Conservation 
Act 1967 and its successor the resource Management Act 
1991 give the Crown the right to regulate the use of water . 
This includes the sole right to dam, divert or abstract 
water, as well as to discharge into natural water . In coun-
sel’s submission, such actions are ‘a legitimate exercise of 
[the Crown’s] kawanatanga under article 1 of the treaty’ 
because there is a national interest in the regulated control 
of the use of natural water .361

The Crown, citing the Court of Appeal’s finding in the 
Te Ika Whenua case, maintains that there is no develop-
ment right in relation to the generation of electricity from 
water . Therefore, says counsel, ‘it cannot be said that the 
Water and Soil Conservation Act confiscated, or failed to 
protect, any rights in this regard’ .362
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14.11 Post-construction Impacts – Third Party 
Submissions
Genesis energy is a State-owned enterprise, formed in 
1999 when the electricity Corporation of new Zealand 
was separated into a number of components .363 Genesis 
accepts that although it can point to various agreements 
with tangata whenua over the TPD, those agreements do 
not necessarily signify the tangata whenua’s unqualified 
acceptance of the TPD’s presence and operation .364

on the matter of the TPD’s impacts, counsel for Genesis 
quoted from the environment Court’s findings, noting 
that it had found the physical effects of the TPD to be 
minor . The court said, for example, that ‘there is no evi-
dential connection between the operation of the TPD and 
the decline of native fish life’ . It also said that ‘many of the 
physical effects on the rivers are caused by factors other 
than the TPD’ . however, counsel also quoted the court’s 
finding that ‘The effects of the TPD are more greatly felt on 
Māori spiritual values .’ 365

14.12 Post-construction Impacts – Claimant 
Submissions in Reply
The Crown has failed to address the environmental effects 
of the TPD .366 There are losses of land as well as lake . The 
land lost to the scheme has led to a loss of mana and 
taonga .367 even though these areas may no longer be in 
Māori ownership, the claimants emphasised that the con-
sequential environmental damage has resulted in ‘spirit-
ual, cultural and economic cost’ for ngāti hikairo .368

Counsel for ngāti tūwharetoa noted that the Crown 
had not responded to the evidence that the fishery in Lake 
rotoaira had been ‘severely detrimentally impacted upon 
by the introduction of the TPD’ .369

Counsel for rangiteauria uri, in a generic submission, 
drew attention to the Privy Council’s finding in relation 
to Broadcasting Assets that, ‘if  .  .  . a taonga is in a vulner-
able state, this has to be taken into account by the Crown 
in deciding the action it should take to fulfil its obliga-
tions’ .370 Attention had been drawn to the environment 
Court’s findings about the TPD’s physical effects being 
minor but, said counsel, no mention had been made of 

the court’s remarks about the significant adverse effects 
on Māori cultural and spiritual interests today .371 In light 
of those remarks, and the Privy Council’s findings, the 
claimants say that Crown has a duty to re-assess ‘the bal-
ance between kawanatanga (Article 1) and tino rangatira-
tanga (Article 2) in terms of the continued operation of 
the TPD’ . They assert that, instead of doing so, the Crown 
has ‘acted to divest itself of the responsibility’ – on the 
one hand, by devolving or delegating TPD assets and their 
management to State-owned enterprise and, on the other, 
by giving over the associated resource regulation and 
decision-making to local government . In this way, said 
counsel, the Crown avoided its treaty obligation to Māori 
affected by the scheme .372

As an example of what can happen in such circum-
stances, counsel pointed to decisions taken about modi-
fying water flow in the waterways of the western diver-
sion  : the Planning tribunal had chosen to approve flow-
changes to protect the interests of whio (blue duck), but 
when it came to the cultural and spiritual interests of 
Whanganui iwi and ngāti rangi, no similar consideration 
had been shown .373

Despite the Crown’s devolution of power and authority, 
it still has the power to implement real change in respect 
of the TPD, said counsel, but in the claimants’ view ‘there 
appears to be no genuine political will for such change’ .374

Counsel for rangireauria, submitting for Whanganui 
iwi and ngāti rangi, suggested that to remedy its treaty 
breaches, the Crown consider taking the following steps  :

 ӹ broker an agreement between affected iwi and 
Genesis on the resource management issues affecting 
the TPD  ;

 ӹ resource Whanganui iwi and ngāti rangi to carry 
out any necessary further research that might assist 
in reaching a resolution between parties, such as 
effects of differing flows in waters currently diverted  ;

 ӹ resource the development of a cultural health index 
for the affected waters of the TPD  ;

 ӹ commission a review of the current and future antic-
ipated role of the TPD in terms of electricity genera-
tion in new Zealand, in light of alternative sources of 
electricity over the next 50 years  ;
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 ӹ review the impacts of the TPD with a view to decom-
missioning those diversions with significant adverse 
cultural, spiritual, and environmental impacts  ; and

 ӹ research ways in which powers or functions of local 
government may be transferred to iwi authorities .375

ngāti tūwharetoa does not concede that ‘Māori rights 
to water have been extinguished’ .376 The Crown expresses 
the english common law position but fails to address 
treaty rights to water at Māori law .377 ngāti tūwharetoa 
has presented evidence on the ownership of waterways 
which the Crown chose not to cross-examine .378

14.13 Post-construction Impacts – Tribunal 
Analysis
From the submissions of the parties, and from the evi-
dence, it seems to us that the important questions to be 
resolved for the post-construction phase are the following  :

 ӹ What have been the post-construction impacts of the 
TPD on the waterways of ngā iwi o te kāhui maunga 
and on the people themselves  ? Is treaty breach 
involved  ?

 ӹ to what extent do the regulatory regimes for the TPD 
since 1984 breach the treaty and prejudice Māori  ?

 ӹ What rights, if any, had ngā iwi o te kāhui maunga to 
benefit from the use of their taonga to generate elec-
tricity, and have such rights (if any) been given due 
recognition and effect  ?

 ӹ Are there ways to restore the relationships between 
ngā iwi o te kāhui maunga and the waters used by 
the TPD  ?

We turn now to the first of our questions .

14.13.1 Impacts on the waterways
We consider, in turn, Lake rotoaira, the rivers included in 
the western diversions, the tongariro and tokaanu rivers, 
and the rivers included in the eastern diversions .

(1) Lake Rotoaira – the lake
The evidence available includes material from the Lake 
rotoaira indigenous knowledge project,379 the Lake Man-
agers Handbook prepared by the national Institute of 

Water and Atmospheric research (NIWA) for the Ministry 
for the environment in 2002,380 and evidence presented 
to resource consent and environment Court hearings . 
Among the evidence brought to us by the Crown and 
Genesis was the latter’s voluminous Tongariro Power 
Develop ment  : Assessment of Environmental Effects (AEE), 
prepared in 2000 .381 We were also assisted by material 
presented to us by Charles Mitchell, a freshwater fisheries 
biologist .382

Lake rotoaira was a key component for stage one of 
the TPD and for the scheme as a whole (map 14 .2) . We 
consider the impact on people first, and then turn to the 
waterways and the fisheries .

George te Waaka eruera Asher described Lake roto-
aira and its surrounds as a taonga for the immediate hapū 
and for the wider population of ngāti tūwharetoa .383 As 
we saw in the previous chapter, it was known, through-
out Māoridom, as ‘te pataka kai o ngāti tūwharetoa’ . Mr 
Asher expands  :

The Lake was therefore a significant catalyst in main-
taining a network of social and cultural cohesion for ngati 
tuwharetoa . The maintenance by hapū of their attendant kai-
tiaki duties in protecting the mauri of these taonga is a tes-
tament to the high regard held in respect of Lake rotoaira, 
its waters and its fishery and bestows significant mana on 
ngati tuwharetoa and the hapū closely associated with this 
taonga .384

The small but fertile lowlands adjacent to the lake were 
important living places for tangata whenua, and gather-
ing places for their wider whanau, up to the establishment 
of the TPD .385 There were kāinga  ; there were urupā, there 
were large māra kai  ; there were farms which ran sheep 
and cows and grew crops, and where field days were held  ; 
there were places for picnicking and camping for whānau, 
and for end of school camps  ; there were puna, hot and 
cold, inside and outside of the lake  ; and there were sandy 
beaches where people fished or swam, and where whānau 
gathered .386

The raising of the lake level, the fluctuations in lake 
level, the new canals built at Poutū and Wairehu, and 
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the tokaanu outlet at Ōpōtaka, have brought enormous 
changes . The impacts are spelt out in detail in the indi-
genous knowledge project report .387 Kāinga such as te 
ngongo had been under pressure to relocate because of 
changes in lake or water table levels or run-off from road 
construction  ; beaches were narrowed or submerged  ; puna 
were silted up  ; the Poutū river and the Wairehu Stream 
were replaced by large canals  ; and access to māra kai, 

farmlands, and urupā was lost . The authors of the report 
see strong linkages between the physical impacts and the 
human impacts  :

The mauri and well-being of our taonga suffers through 
the artificial interference with the natural order of things . The 
Lake is no more than a reservoir now and the mauri and natu-
ral physical features and life of the Lake has been irreparably 

Map 14.3  : Lake Rotoaira 
showing rivers, canals,  
tunnels, and powerstations
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harmed . Korero from the pakeke has vividly demonstrated the 
impacts . The water, the fishery the beaches and shoreline, the 
flora and fauna have all been adversely impacted on . The cul-
tural life of ngati tuwharetoa has been undermined through 
the loss of opportunity to undertake the cultural practices 
described by our pakeke, to maintain tikanga, manaaki and 
maintain communities and their direct association with the 
Lake .388

‘Almost everything in the area and on the Lake has 
changed’, they conclude, ‘From the small invertebrate species 

that live on the bottom of the Lake to the weed that grows in it 
to the generations of ngati tuwharetoa who are descendents 
of Lake rotoaira’ .389

rotoaira is no longer the food basket and the gathering 
place that it was .

one of the first impacts of the TPD construction was 
siltation . Siltation, caused by run-off into the lake, affects 
water quality and fish habitat . The redds, or underwa-
ter nests, which are excavated by female trout during 

Lake Rotoaira from Ōpataka Historical Village
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spawning, require a stony base and a good flow of well 
oxygenated water . Siltation smothers the eggs and cuts off 
the supply of oxygenated water to them .390 The claimants 
submitted evidence to the effect that spawning streams at 
rotoaira were damaged by TPD-associated works such as 

road building and quarrying – either directly or though 
siltation from the resultant run-off .391 They also said that 
natural depressions on the bed of rotoaira have been filled 
in by sediment, and puna have been covered over . This has 
affected prime fishing spots .392 Patrick Piripi particularly 
noted that, when ruapehu erupted in 1995, ash and pum-
ice had found its way into rotoaira via the TPD canals, 
causing a build-up of sediment in the lake . Dredging had 
been carried out, but only at the Poutū end of the lake – 
the rest of the lake was not touched . ‘There were truck 
loads of sediment that came out’, he said, ‘and it all just got 
dumped on land near the Lake’ .393 George Asher also com-
mented about increased sediment in the lake, and Arthur 
Grace pointed particularly to siltation at the mouth of the 
Poutū Canal .394

The AEE, in contrast, minimises the impact of sedi-
ment . It states that that only very fine sediments reach the 
lake, via the Poutū Canal, and adds that ‘the impact from 
deposition of fine material arising from the diversions is 
likely to be very localised’ .395 At the same time it indicates 
periodic dredging of the inflows .396

taking all this evidence into account, it is clear to us 
that, irrespective of how fine the sediment was, there were 
significant inflows of material both during the construc-
tion phase and in the wake of the 1995 eruption, and that 
there are some continuing inflows of sediment through 
the Poutū Canal .

Changes in lake hydrology, including lake levels and 
the speed and direction of water flow within the lake, 
can impact on water-tables, beaches, and shorelines . The 
AEE acknowledges that the ‘[m]anagement of lake level, 
inflows and outflows from Lake rotoaira has led to altera-
tions in the lake level regime’, noting that ‘[t]he lake level 
is 500 to 600 mm higher than it would be naturally, both 
on a long term and seasonal basis’ .397 ngāti tūwharetoa 
likened the post-TPD situation to ‘water swirling around a 
washing machine’ .398 Map 14 .4 provides a graphic illustra-
tion of what is meant .399 According to the AEE, currents 
now typically run at two to five centimetres per second  ; 
although ‘there are large areas of the southern basin where 
the currents are weaker’, the report acknowledges that 
‘currents in the immediate vicinity of the canal entrances 

Lake Rotoaira  : A Lake Manager’s Perspective

Originally slow-moving, the lake had, in its natural 
state, just a few small tributaries entering mostly from 
the north, west, and southwest, and one waterway, the 
Poutū Stream, departing from the southeast. under the 
changes wrought by the TPD, however, the Whakapapa, 
Whanganui, and tongariro Rivers all contribute some 
of their waters to the lake  : the first two via the Wairehu 
Canal  ; and the latter via the Poutū Canal. also as part 
of the TPD, a dam was constructed across the old Poutū 
Stream, at a point about three kilometres east of the 
lake, and the waters from the Poutū Canal fed into it. 
as a result, the stream’s flow between there and the 
lake, augmented by the water from the canal, has been 
reversed – this section of waterway is sometimes known 
as the Rotoaira channel.

The combined effect of these canals and channels has 
been to increase the lake’s inflow eightfold, from 6.9 to 
57 cubic metres per second. a new outlet – the tokaanu 
tunnel – has been built at the northern end of the lake to 
take water to the tongariro hydro station. The tokaanu 
tailrace then carries water to Lake taupō which is used as 
a storage reservoir for the Waikato River power stations.

as a result of all these modifications, water moves 
through the Lake Rotoaira much more rapidly and the 
flows are reversed, exiting now at the north rather than 
the southeast. Changes of such magnitude inevitably 
had ecological effects. Furthermore, the dam raises the 
lake level, both on a long term and seasonal basis, with 
fluctuations according to daily and weekly cycles, caus-
ing a corresponding rise in water table levels.1

14.13.1(1)

Downloaded from www.waitangitribunal.govt.nz 

Downloaded from www.waitangitribunal.govt.nz 



Te  Kāhui  Maunga :  The  National  Park Distr ic t  Inquiry  Report

1122

are stronger’ .400 This is in marked contrast to the situation 
pre-TPD when, according to rangi Downs, ‘there was 
no such thing as a current’,401 and it has resulted in some 
scouring of beaches and shorelines .402

At heretoa, the beach has been affected by the higher 
water levels and Patrick Piripi commented that the land 
had become quite swampy there . he and others also men-
tioned beaches being similarly affected round the lake 
edge at Poutū and ngā Puna, noting that their disappear-
ance represented the loss of favourite fishing and camp-
ing places .403 At hearing, the loss of the Poutū beaches, in 
particular, was stressed as ‘a major, major issue’, since they 
had been gathering places not only for tangata whenua 
of the immediate rotoaira area, but also those from the 
southern end of Lake taupō .404

Motuopuhi, a wāhi tapu associated with the chief 

te Wharerangi and his tohunga, appears to have been 
affected by both scouring and higher water levels . tiaho 
Pillot described the area as once having been a ‘marshy 
peninsula’, whereas it is now a ‘well defined island’, and 
ngaiterangi Smallman mentioned how, prior to the 
TPD, duck eggs could be collected from the partially 
submerged natural causeway leading to Motuopuhi .405 
erosion has occurred on the northern and eastern shores 
of Motuopuhi, in particular, and the lagoon that used to 
exist on the northern side of the island has been totally 
swamped . This has led to a lessening of resources such as 
ducks, scaup, and morihana .406

The claimants also spoke of higher water levels hav-
ing drowned various natural springs on the margin of 
Lake rotoaira . one particularly important (cold water) 
spring to have been drowned was near the inflow from 
the Waione Stream . other warm water springs were 
located on the western side of the lake, around ngā Puna . 
Another warm water spring was a little north of Patena 
Bay where, according to nancy hallett, steam used to rise 
at the water line .407 At hearing, the claimants explained 
that some springs are on the bed of the lake and some 
just around the edges . They said that increased lake levels 
have affected the flow of water out of these springs . Before 
the TPD, the water used to gush out, said one witness, but 
‘nowadays you can hardly see it’ .408 Springs were often a 
favourite place for kōaro to live and breed .409

The mixing of waters is also an issue . rangihouhiri 
Asher, uncomfortable with the introduction of ‘foreign 
waters’ into rotoaira, said  :

These foreign waters from the rangitikei and Moawhango 
have a mauri of their own . Their tikanga and kawa are dif-
ferent . Therefore, their relationship with all the taonga that 
existed in Lake rotoaira creates an imbalance . This imbalance 
creates unknown effects and uncertainty in the Lake and in 
the capacity for tangata whenua to exercise our kaitiakitanga 
in accordance with our kawa and tikanga .410

tyronne (Bubs) Smith described the mixing of waters as 
being ‘detrimental to the whole life-force of the resources 
within [the lake]’ .411
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Map 14.4  : Circulation patterns in Lake Rotoaira, post-TPD
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The claimants say, too, that the changes to the waters 
have affected the ‘vibrant taniwha, Aorangi’, who used to 
act as kaitiaki and look after the people around rotoaira .412 
Patumoana tahi told us how the taniwha also used to visit 
Lake taupō, travelling there via the Poutū Stream before 
it became blocked by the dam .413 Patrick Piripi linked 
Aorangi with the taniwha horomatangi, speculating that 
they may be one and the same .414 Since the advent of the 
TPD, say the claimants, Aorangi has become but a shadow  :

he is just a shadow of his former self . he has hauled himself 
up out of the water and not only is he sick, he is dying . to us 
at rotoaira, we wonder if this is what will become of us .415

The evidence presented to us on lake weed is mixed . 
The claimants report that a new weed grows in large 
quantities, building upwards till it breaks the surface of 
the lake so that, on rough days, the wind can sometimes 
rip it out and blow it on shore . There it sits in heaps and 

A dragline removes the final spoil from in front of the portal at Lake Rotoaira. The Tongariro power development significantly altered water flows in 
the lake and the Poutū Stream, thus affecting the environment.
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rots, generating unpleasant odours unless it is gathered up 
and disposed of .416 The negative impact that this weed was 
having on the lake was clearly evident to members of the 
tribunal when Genesis was forced to shut down tokaanu 
Power Station at the same time tribunal hearings were 
being held in october 2006 .417 Claimants explained that 
the original type of weed, which used to provide a habi-
tat for the kōaro, has now been displaced by new varie-
ties, affecting native fish life .418 They say also that there 
has been a loss of river crustaceans and larvae as a result 

of smothering by the new weed .419 The AEE, on the other 
hand, states that it is difficult to tell whether there has 
been any overall change in vegetation due to the TPD .420 
historian tony Walzl’s evidence notes that a Crown offi-
cial warned in 1974 that ‘oxygen weed’ (an invasive non-
native) was ‘thriving in Lake rotoaira’, and that, under 
certain wind conditions, it was a hazard for the power sta-
tion in that ‘large masses’ of the weed were being propelled 
across the lake and drawn into the tokaanu tunnel .421 
Indeed, at the time of our hearings, such warnings became 
a reality when the power station had to shut down because 
of the weed problem .

In terms of other public information, we note that in 
2008, environment Waikato published a report prepared 
by scientists from the national Institute of Water and 
Atmospheric research (NIWA), investigating the state of 
43 lakes in the Waikato region . The research was based on 
the use of ‘submerged plant indicators’ to ‘assess, moni-
tor and report on lake condition’ . The report recorded the 
presence of a number of invasive weeds in Lake rotoaira, 
confirming the presence of invasive non-native species 
since at least the 1970s but giving rise to doubts about 
whether the weed mentioned by the Crown official in 1974 
was indeed oxygen weed . It noted three exotic species 
(Elodia canadensis, Potamogeton crispus, and Ranunculus 
tricophyllus) as having had a moderate impact on the 
lake by 1979, but placed the introduction of oxygen weed 
(Lagarosiphon major) and hornwort (Ceratophyllum 
demersum) a little later, in the 1980s and 1990s respec-
tively . Although noting that, since the 1990s, further inva-
sive impact had been small, the researchers went on to 
say that ‘the native Condition Index has decreased more 
substantially due to the partial loss of deeper native cha-
rophyte meadows’ .422 Since the ‘native Condition Index’ is 
a measure of ‘the native character of vegetation in a lake 
based on diversity and quality of indigenous plant com-
munities’,423 we take this to mean that indigenous lake 
weeds in rotoaira are continuing to suffer . Indeed, using 
the 1800s as a baseline and rating the condition at that 
time as nominally 100 per cent, the researchers rate cur-
rent diversity and quality of native vegetation at only 27 
per cent, having declined to that level from 68 per cent in 

Lake Rotoaira  : Kaumātua Perspectives

george te Waaka eruera asher was the son of te Rangi-
houhiri asher. he describes Lake Rotoaira  :

Lake Rotoaira is a taonga of great significance to ngati 
tuwharetoa. it is of central spiritual and cultural value and 
was once a source of life giving water and food not only for 
the immediate hapu but also for the wider population of 
ngati tuwharetoa.

his father, te Rangihouhiri asher, left this statement  :

i give evidence in respect of te Moana o Roto aira, 
Known throughout Maoridom as one of ngati tuwhare-
toa’s main food sources, te Pataka Kai o ngati tuwharetoa 
(the food cupboard). Known for the quality and abun-
dance of its trout. The trout population had spawning 
grounds of the highest quality, namely te Poutūtanga-a-
tamatea outfall of the south, where in the height of spawn-
ing the whole river bed was black with spawning trout.

george asher continues  :

The lake is therefore a significant catalyst in maintain-
ing a network of social and cultural cohesion for ngati 
tuwharetoa.1
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1979 . In the same period, the ‘Invasive Condition Index’, 
measuring the impact of invasive exotic species, rose 
from 67 per cent to 90 per cent . A comparison between 
the scores for Lakes taupō, rotopounamu, and rotoaira 
shows that the condition of native vegetation in rotoaira 
is by far the worst of the three, and invasion by exotic 
weeds is extremely high . The report does not investigate 
how the exotic weeds were introduced  : Charles Mitchell 
suggests that fishermen’s boats or trailers were the most 
probable sources .424

As to other vegetation, Patrick Piripi has noted that 

watercress, which used to be abundant in rotoaira, is 
now found only in streams not associated with the TPD .425 
It also appears that flax once grew prolifically in the area 
around the mouth of the Waione Stream and that, prior 
to the 1940s, a flax mill even existed there . While the pre-
sent situation is not entirely clear from the evidence, the 
claimants imply that the resource has now diminished . 
Certainly they note that the paru (a type of black mud) 
once used for dyeing the flax has gone, the site having 
been destroyed by the effects of the TPD .426

We turn now to the fishery .

Motuopuhi Island in Lake Rotoaira. Raised water levels created the island when they inundated a peninsula. They also resulted in other environ-
mental changes, including the loss of a number of food sources.
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(2) Lake Rotoaira – the fishery
According to available evidence, kōaro was abundant in 
rotoaira prior to the introduction of trout and the con-
struction of the TPD, being the principal fish species 
found there in those early times . After the introduction 
of rainbow trout, around 1906, the lake was still famed 
for being ‘the food basket of tūwharetoa’, with the new 
exotic species now added to the list of resources . Indeed, 
about five kilometres from the lake, the Poutū Stream con-
tained what had become a natural fish hatchery for trout . 
It was near rapids, which promoted the oxygenation of 
the eggs, and fish could develop naturally there and sup-
ply rotoaira in its entirety with trout . other, lesser, trout 
breeding areas were in the north-west, in the Wairehu 
and Waione Streams . no general fishing restrictions were 
needed, said the claimants, because ‘all the Whanau knew 
how to look after such a precious food resource’ .427 ngāti 
Waewae witnesses also stressed the importance of the 
fishery at rotoaira .428

Changes in the movement of water through the lake 
have impacted on habitat . In place of the natural outflow 
at Poutū there was now ‘a man-made canal  .  .  . with water 
flows running in the opposite direction to their natural 
flow’ . Waterflows were also affected at the other end of the 
lake, with the suction effect of the power station intake, 
via the tokaanu tunnel, creating a strong northward cur-
rent there .429 The average residence time for water in the 
lake has decreased from 247 days to 28 days .430 All of this 
impacted on fisheries .

From a trout fisheries perspective, there were changes 
to spawning areas and changes to areas frequented by 
juvenile trout . The Poutū river, which was the natural 
outlet for Lake rotoaira, was an important spawning area 
for trout, sufficient to stock the whole of Lake rotoaira .431 
The area of lake adjacent to the river mouth was a rearing 
area for juvenile trout and a seasonal gathering place for 
kōaro . When the Poutū was dammed and the Poutū Canal 
created, the river east of the dam was drastically reduced 
and the spawning ground lost . The canal also brought a 
large flow of tongariro river water into the lake, with the 
result that the rearing area for juvenile trout no longer 
functioned .432

At the other end of the lake, the Wairehu Stream, a 
second important area for trout spawning, had its flow 
reduced when water was diverted into the Wairehu Canal, 
and the stream was blocked by roadworks and debris dur-
ing the TPD construction phase .433 Some spawning recov-
ered, as is discussed further below, but an extended rear-
ing area for juvenile trout, near the mouth of the Wairehu 
Stream, is disrupted by the continuing inflow of water 
from the Wairehu Canal .

Post-TPD, say the claimants, not only was the kōaro vir-
tually eliminated but even the introduced trout declined 
in abundance and quality .434 one claimant told us that he 
had not seen a single kōaro ‘now for 15 years’ .435 The decline 
in both kōaro and trout has been confirmed by the AEE 
and the Lake Managers’ Handbook . For kōaro, the AEE 
notes that the best areas had been the tributaries on the 
north-west edge of the lake, where there was good native 
forest cover and a comparative absence of trout . however, 
after the advent of the TPD, that area changed and, fur-
thermore, it was found that larval kōaro were getting car-
ried away into the nearby outlet to the power station .436 
As regards trout, the report suggests that numbers are not 
only smaller, but the population has shifted from being 
younger and smaller in size to older and bigger .437 This is 
significant in that taking fish from an older population 
has been shown to have a greater effect on maintaining 
stock numbers than would be the case with taking a simi-
lar percentage from a younger population . That said, the 
old Wairehu Stream bed, left in place a little distant from 
the Wairehu Canal outlet, still has some residual flow and 
has continued to be an important spawning tributary for 
the introduced trout . While trout numbers have certainly 
dropped, that section of stream still gives rise to a large 
percentage of the remaining rainbow trout in the lake .438

That fish stocks in the lake have diminished is also sup-
ported by evidence drawn from fishing permit statistics . 
The receipts from fishing licences on the lake in the mid 
1970s dropped spectacularly from $5,000 in 1971 to 1972 to 
just $183 for 1974 to 1975 .439 The Fisheries Division attrib-
uted this to ‘the changing ecology of the lake due to the 
flow of the tongariro Power Scheme’ .440 The drop in trout 
numbers occurred before supplementary stocking was 
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discontinued in 1989, so the latter change was clearly not a 
factor in the decline .441

Charles Mitchell, a freshwater fisheries scientist with 
long experience in the rotorua, taupō, and rotoaira lakes, 
helped us to interpret this evidence and understand the 
reasons for the decline in the rotoaira trout fishery . Prior 
to the TPD, Lake rotoaira was one of the most productive 
trout fisheries in new Zealand . Catch rates of 1 .9 fish per 
hour ranked it far ahead of Lake rotorua with 0 .23 fish per 
hour, and Lake tarawera with 0 .16 fish per hour .442 George 
Asher, from age 11, went fishing at Lake rotoaira with his 
father and uncles and brings complementary evidence  :

I recall my father and I catching our limit of 10 trout each 
in a relatively short space of time on almost every occasion 
that we went fishing on the Lake  .  .  . If a large hui was being 
held, my father and others would stay out all night . They often 
returned to the marae with a large haul of trout . on one of 
these occasions my father caught over sixty in an afternoon .443

Fishery scientists Dave rowe and eric Graynoth have 
collated a wide range of data including trout trapping, 
trout anglers catch histories, and synoptic records pro-
duced by rangers . They confirm the decline in catch rates 
and are specific about the temporal pattern  :

The Poutū Canal and Dam.  
The construction of the dam 
altered the environment so 
much that spawning areas for 
trout were lost.
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A rapid drop from 0 .9 to 0 .4 fish per rod per hour occurred 
over the three years between 1972 and 1975, indicating a near 
60 per cent decline in catch rates compared with the 70 per 
cent drop estimated from the creel census data . This was fol-
lowed by a more gradual decline over the next decade (1978–
1988) to 0 .3 fish per rod per hour . Catch rates over the fol-
lowing decade (1988–1998) varied, but were relatively stable at 
around 0 .4 fish per rod per hour .444

Patrick Piripi (Phillips) makes the comparison between 
Lake rotoaira and Lake taupō  :

The kai in Lake taupo is now much bigger and better 
than the kai in Lake rotoaira, but it used to be the other way 
round .445

The kaumātua who provided the evidence for the Lake 
rotoaira indigenous knowledge project underline the 
changes to the quality of trout in Lake rotoaira  :

The main general observation about the trout throughout 
the Lake was that prior to the TPD they were really beauti-
ful, they were much fatter all over, they were shinier and they 
tasted much better, with the flesh being a lot more orange or 
pink than that today .

Mr rangi Downs said that compared to Lake taupo, 
rotoaira was a small Lake but it had better conditioned fish . 
The trout had lovely pink flesh . however, because of the influx 
of new water into Lake rotoaira the fish are losing their col-
our and taste . now you get more and more trout with white 
flesh, or what we commonly term as ‘slabs’ .446

Mr Mitchell points out that Lake rotoaira, pre-TPD, 
had a distinctive combination of attributes  : it was high 
altitude  ; it was pristine with minimal lake currents  ; and 
its lake floor was phosphorous-enriched by recent vol-
canic activity .447 organic material settles on the lake floor 
and is food for bacteria, midge larvae, snails, and worms . 
Phosphorous is abundant in the lake sediments and is 
released into solution if the lake floor is deoxygenated by 
biological activity . In the pre-TPD situation, when there 
was minimal lake circulation, there were typically two or 

three times per summer when temperature stratification 
within the lake led to oxygen depletion on the lake bed, 
allowing phosphorous to be released into solution . This, 
in turn, resulted in algae growth and algae blooms which 
fed micro-organisms . Midges, in lavae, pupae, and adult 
form, thrived and provided rich food for kōaro and trout . 
Mitchell sums up  :

I would like to suggest that Lake rotoaira was formerly a 
eutrophic, midge dominated ecosystem  .   .   . The high insect 
production and a high production of Daphnia, contributed to 
abundant food for trout and thus a fast growing stock of fish 
that matured rapidly and had a high quality pink flesh .448

In simple terms, pre-TPD, midges provided rich and 
abundant food for trout and kōaro in summer, and kōaro 
provided similarly rich food for trout in winter . trout 
matured rapidly and had high quality pink to orange flesh . 
rotoaira, with this particular combination of attributes, 
was unique among new Zealand trout fisheries .

Key components of this ecological system were removed 
when the TPD became operational . There were inflows of 
cold and oxygenated water which settled on the lake floor 
and sealed off the phosphorus deposits . Biological activ-
ity on the lake floor was reduced and midges in particular 
became much less abundant . Kōaro stocks declined  : partly 
because larval kōaro were swept into the tokaanu tailrace 
and juvenile kōaro were attracted, then stranded, in the 
infilling canals partly because there were fewer midges  ; 
and partly because they were predated on by trout . trout 
continued as a key component of the ecosystem, but took 
longer to mature and provided a less attractive food .

But the claimants went further . They presented evi-
dence that the TPD’s effects have been more than just 
physical . ngāti tūwharetoa summed up  :

The mauri and wellbeing of our taonga suffers through the 
artificial interference with the natural order of things . The 
Lake is no more than a reservoir now and the mauri and natu-
ral physical features and life of the Lake have been irreparably 
harmed  .   .   . The water, the fishery, the beaches and  .   .   . cul-
tural life of ngati tuwharetoa has been undermined through 
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the loss of opportunity to undertake the cultural practices 
described by our pakeke, to maintain tikanga, manaaki and 
maintain communities and their direct association with the 
Lake .449

(3) The western diversions
The western diversions removed water from the head-
waters of the Whakapapa and Whanganui rivers and 
diverted them, through tunnels, canals, and storage 
lakes to Lakes rotoaira and taupō and, eventually, to the 
Waikato river (map 14 .2) . Flows in the Whanganui river 
were thus reduced . When the Whanganui iwi brought 
evidence to the 1988 Minimum Flows tribunal convened 
by the regional Water Board, they spoke of their phys-
ical and spiritual concerns . We will consider that hear-
ing in more detail later (see section 14 .13 .2(1)), but one or 
two points are relevant to the present discussion . Mr t 
rangiwhakateka, for example, emphasised how the phys-
ical changes have spiritual implications  :

The Whanganui river can only live and maintain its 
Mauri, its essence of life, with a plentiful supply of water 
that comes from its source . That source is the base of the 
Maunga tongariro and that supply has been reduced beyond 
its safe existence by the diversion of the Whanganui river 
headwaters .

This not only means the danger of the loss of a river as the 
people have known it before . It is the danger to the taniwha, 
the guardians of this sacred entity, of the sacred places  ; and to 
its Wairua – spirit or soul . It endangers the past, present and 
future development of the people physically, mentally and 
spiritually .450

Archie taiaroa, presenting as the chair of the Whanga-
nui river Māori trust Board, told the Minimum Flows 
tribunal  :

The Whanganui river, its watersheds, bed and adjoining 
land has always been the spiritual and material life source of 
the Maori tribes of the Whanganui river .

Its waters provide a spiritual and physical cleansing . It also 
provides the sustenance of fish life, plant life and nutrient for 

human, animal and plant life, which in quantity and quality 
have suffered to the extent of extinction in some species of 
traditional fish .451

Counsel for the Whanganui river Māori trust Board, 
John Dawson, submitted that these natural waters were a 
taonga, protected by the treaty of Waitangi, and the diver-
sion of their headwaters without consent constitutes a 
treaty breach .452

resource consents for the operation of the TPD came 
up for renewal in 2001 and the Genesis application 
was heard initially by a joint committee of the Waikato 
regional Council and the Manawatu–Wanganui regional 
Council, then, in 2003, by the environment Court .453 
Detailed scientific evidence and some customary evidence 
was presented .

As with rotoaira, the mixing of waters was a focus 
of concern for tangata whenua . Claimants are clearly 
uncomfortable that whereas, pre-TPD, each affected river 
system had its own identity, those waters are now mixed 

Sir Archie Taiaroa. As chairman of the Whanganui River Māori Trust 
Board, Sir Archie was a strong advocate for the river.
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together . By way of example, we note the words of Matiu 
Mareikura of ngāti rangiteauria, originally presented to 
the Whanganui river tribunal and relayed to us by his 
son  :

The waters down the Whanganui river are different from 
the waters in the Mangawhero here, or the Mangateitei 
over there, or the Manganui-a-te-ao . each river has its own 
mana and its own korero . And so it’s not just water we’re 
talking about, we’re talking about the spirituality of [those 
waterways] .454

Gerrard Albert, spoke from his experience as manager 
of iwi relationships at the Manawatu–Wanganui regional 
Council .455 he was of the view that the diversion of waters 
from one catchment to another undermines the ability 
of tangata whenua to carry out their kaitiaki role, since it 

diverts the mauri of the water . The situation is exacerbated 
by the realisation that there may also be adverse spiritual 
effects on others downstream .

The Crown presented no evidence to us on these mat-
ters, but we note that they were the subject of some con-
sideration during the consents renewal process .456 The 
AEE, prepared in connection with the renewal application, 
comments that Genesis was ‘not yet able to assess the scale 
and extent of cultural and spiritual effects’ .457

When the environment Court sat, it received detailed 
tangata whenua evidence and came to the ‘clear conclu-
sion’ that  :

the diversion of the waters by both the Western and eastern 
diversions has had and continues to have deleterious effects 
on the cultural and spiritual values of the Maori people . We 
find that these effects are considerable .458

The Whanganui intake. As 
part of the Tongariro power 

development scheme, the 
intake led to reduced flows in 

the Whanganui River.
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Since that time, there has been ongoing consultation 
between Genesis and iwi .459

turning now to water levels and water flows, we heard 
evidence from both the claimants and Genesis . nyree 
nikora, of ngāti hāua, said that water levels in the 
Whanga nui and Whakapapa river systems were lower as 
a result of the western diversions . In some places, where 
the shallower water flowed over rocks warmed by the sun, 
this had led to higher water temperatures .460

The AEE accepts that, because of the diversions, the 
stream beds of the okupata, taurewa, tawhitikuri, and 
Mangatepopo are usually dry immediately below the 
intakes . however, it goes on to say that ‘within short dis-
tances downstream this is ameliorated by the inflow of 
seepage from the surrounding country and/or from trib-
utary inflows’ . Genesis therefore considered the effects 
localised and ‘not significant’ . nevertheless, it proposed to 
institute a minimum flow regime on the Mangatepopo ‘in 
an attempt to satisfy the requests of conservation interests’ 
– the latter relating to the effect of reduced flows on the 
whio (blue duck) population .461

Water surges were also a concern . Speaking about the 
Whanganui river, turama hawira told us of one occasion 
when there had been unusually high rainfall and the TPD 
floodgates had been opened to release excess capacity . 
This resulted in a sudden huge increase of water coming 
down the river, which scoured out the river banks as it 
went and deposited significant amounts of silt and mud 
further downriver .462 The instability of river levels, and its 
relationship to silting, was also commented on by ross 
Wallis . Speaking for tamahaki, he said the slumping of 
river banks had been observed to coincide with rapid rises 
and falls in the level of the river .463

In terms of the customary fishery, the reduced water 
levels, noted earlier, have impacted on habitat . In some 
places, claimants say, where shallower water has resulted 
in higher temperatures, fish have been killed . In other 
places, mahinga kai and native fish stocks have been 
adversely affected just by a lack of water . John Manunui 
and Lois tutemahurangi, of ngāti Manunui, both said 
that the diminished flow in the Whanganui had resulted 
in the loss of eeling holes, and it had also had an effect 

on the kōura population because the pools and ‘backwash 
areas’ they had favoured were now gone .464 rangi Bristol, 
of ngāti tamakana, similarly reported reduced numbers 
of piharau (lamprey) .465 nyree nikora said the effect on 
food sources had caused some people to move away, citing 
the depopulation of Kākahi village as an example .466

The AEE particularly comments on impacts around the 
various water intakes . Downstream of the intakes, accord-
ing to the report, there has been ‘no significant  .  .  . effect 
on the distribution of native fish’, nor ‘on the abundance of 
eels’ . however, the authors accept that ‘fish communities 
may have been affected upstream of the intakes’ and note 
a marked decline in eel numbers there .467 overall, the 
Genesis report on fisheries devotes considerably more text 
to trout than to native fish .

In terms of other forms of wildlife, the AEE notes that 
‘The Whakapapa–Whanganui river systems, their head-
waters, and Lake otamangakau are important wildlife 
habitats supporting both threatened and common bird 
species .’468 Indeed, it notes the presence of a range of both 
native and introduced birds across the whole TPD area . It 
particularly focuses on the whio (blue duck) . This is not 
only because of the bird’s status as an endangered species 
but also because it was ‘thought to be an important indica-
tor for the overall health of certain waterways’ .469

The report comments that no pre-TPD data is available 
for whio populations on the western diversion, but the 
species appears to be thriving on the Whakapapa river . 
on other western diversion streams, however, it is thought 
that numbers may be lower than they were prior to the 
construction of the TPD .470 Genesis has accepted that ‘the 
natural character of the Whanganui river immediately 
below the intake has been adversely affected by the diver-
sion of water’ and that the whio’s habitat has been reduced 
there .471 The report notes that, at the time of writing, the 
company was proposing a slightly increased flow release 
to mitigate both problems . elsewhere, the report com-
ments on the importance to all waterfowl of maintaining 
an adequate and steady water flow .472

In addition to fish and birds, the claimants point to 
other ecological losses . Kevin Amohia, of ngāti hāua, 
described the gathering of not only food but also materials 
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for weaving, rongoā (medicines), and timber for build-
ing . In his view, diverting water from such rivers as the 
Whanganui and Whakapapa had damaged ecosystems 
and led to ‘depleted stocks’ of such resources . This in turn 
impacted on food, shelter, and protection, he said .473

The severely adverse impact of the construction and 
ongoing operations of the western diversions on the 
cultural life of Whanganui iwi was described by three 

tangata whenua witnesses .474 As a result of concerns 
building over many years the work of Matiu Mariekura, 
rangitihi tahuparae, and others led to the starting of an 
annual wānanga on the Whanganui river – tira hoe 
Waka o te Awa o Whanganui, in 1989 . It has continued 
ever since with the difficulties described in the evidence 
arising from the way the power scheme was operated . 
Whanganui people are a river people and in a society 

Two whio. The whio or blue duck is a native waterfowl which enjoys living in clean, fast-flowing rivers. Reduced river flows associated with the 
Tongariro power development have adversely affected it, but efforts have been made to improve its status.
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where most of their pakeke are scattered around the motu, 
the retention of their cultural life and being depends cru-
cially on being able to connect to their awa, hence tira 
hoe Waka .

What struck us was the contrast between the way in 
which Genesis and its predecessors utterly disregarded 
the needs of iwi to be able to conveniently progress their 
annual wānanga down the awa and the no end of trou-
ble it went to to facilitate flushes to support recreational 
canoeing by non-Māori national organisations on the 
tongariro river . Similarly, the Crown fulsomely, and 
arguably secretly, accommodated the needs of the (essen-
tially non-Māori) Waitomo Acclimatisation Society in 
anticipation of adverse impacts of the western diversions 
on trout fishing . Yet, the Crown refused to respond to its 
own advisers in the Department of Internal Affairs and 
Māori concerns as to the imminent danger to the Māori-
owned Lake rotoaira trout fishery .

(4) The Tongariro River and the Tokaanu Delta
The tongariro section of the TPD, focus of much public 
debate to do with the trout fishery, was the next portion of 
the scheme to be completed .475 Waters were diverted from 
the tongariro river, through the Poutū Canal and tailrace 
into Lake rotoaira . Water stored in Lake rotoaira is then 
taken by tunnel to the power station at tokaanu (see map 
14 .2) .476 Flows in the tongariro river are thus reduced .

According to Arthur Grace of ngāti tūwharetoa, the 
tongariro currently runs at about half its pre-TPD vol-
umes .477 That estimate is confirmed by the AEE, which 
states  : ‘The mean flow in the tongariro river at turangi 
is just over half of what it would be without the TPD’ .478 
The AEE concedes that these reduced flows are not ‘natu-
ral’ and that ‘the integrity of the river and its connections 
with its upper tributaries have been reduced’ .479 It, how-
ever, expresses the view that increased flows in the lower 
river are unnecessary, saying  :

The current 16 m3⁄ s minimum flow is considered to be an 
excellent compromise between the three conflicting demands 
of recreational rafting/kayaking, fishing and fishery values, 
and electricity generation .480

The report concludes that the waterway is healthy and, 
as shown by the internationally recognised trout fishery 
the river supports, is capable of providing a home to ‘a 
sustainable aquatic biological community which is similar 
to that present before the TPD’ .481 The committee hearing 
the consents application agreed that the TPD could not 
be shown to have had an effect on ‘the size or quality of 
the trout fishery in the tongariro river’ .482 nevertheless, a 
subsequent article about the TPD resource consents, pub-
lished in a newsletter for taupō fishing permit holders, 
noted that there had been an increase in algae in the lower 
tongariro, and that Genesis had agreed to ‘regular flush-
ing flows’ to scour the algae from the river-bed .483

There are indications that water flow was also affected 
higher up the tongariro  ; J Boubee, a NIWA scientist giving 
evidence to the consents hearing, concluded that ‘the TPD 
had reduced the wetted area  .  .  . immediately downstream 
of the rangipo Dam’ .484 ngāti tūwharetoa’s response to 
the consents application similarly indicates reduced flows 
along a considerable extent of the tongariro, and they 
comment that the effects have been felt not only by ngāti 
tūrangitukua and ngāti Kurauia, living around the river’s 
lower reaches, but also by ngāti hikairo, ngāti Waewae, 
and ngāti rongomai, higher up the river .485

The Poutū Stream, a tributary of the tongariro, saw its 
flows drastically reduced when the Poutū Dam was built, 
capturing most of its waters and returning them back to 
Lake rotoaira .

There was conflicting evidence about sedimentation . 
The AEE states categorically that ‘no extra sediment 
enters the tongariro river as a result of the TPD’ . It con-
cedes, however, that under low flow conditions the river 
‘does not have the transporting capacity it once had’ . This 
means that sediment patterns along the course of the 
river have changed .486 Maria nepia submitted to us in 
evidence ngāti tūwharetoa’s response to the report and 
the resource consent application .487 The document par-
ticularly pointed to the effect of siltation on the tokaanu 
Stream, but also noted that pools in the tongariro river 
had been filled in by sediment, and that land in the river’s 
delta had been raised by the dumping of sediment there . 
This had led to flooding of Māori land in some places, 
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and a loss of productive capacity .488 Arthur Grace told us 
of a build-up of ‘orangey brownish silt and rubbish’ at the 
rangipō Dam . Mr Grace described ‘pile ups of brown silt’ 
and other debris at several other places downstream along 
the tongariro river, and testified to increased siltation of 
the river in its lower reaches, saying there was insufficient 
water flow to flush the sediment out .489

The tongariro section of the TPD has also led to the 
destruction of wāhi tapu and put other wāhi tapu in 
danger of destruction of known rangatira graves .490 The 
burden of Arthur Grace’s evidence was the indifference 
to Māori concerns compared to the substantial action 
and expenditure of public money to protect residen-
tial and tourist properties and infrastructure . It is as if 
things highly valued by Māori and in imminent danger of 
destruction were of no consequence . his concluding com-
ments are a cry for the Crown to engage  :

it’s the [Māori] owners who have suffered the most . The 
tuwharetoa people are the ones who have suffered . Sure we’ve 
got to make progress and have power for the people, but there 
are things that could help to rectify some of the damage . 
I’m afraid to say it, it’s because we are Māori, and we always 
appear to get the worse end of the stick . We’ve lost our waahi 
tapu and we’ve lost our taonga .491

Genesis, in the AEE, did concede that there was ‘a quan-
tity of construction debris still present in the river’, and 
indicated its intention to remove this over a five-year 
period .492 It also said that, although the TPD itself does not 
influence how much sediment there is in the tongariro 
river, there had been an increase in sediment load enter-
ing the river’s catchment since the 1995 and 1996 ruapehu 
eruptions . Furthermore, sediment tends to be ‘temporar-
ily stored behind the [rangipō] dam and must be released 
periodically when the river is in flood’ .493

Merle ormsby described how silt also gets flushed 
down the tokaanu Stream from the power station and 
how it banks up at the stream mouth, so that ‘in dry times 
you can basically walk across the mouth’ .494 She said that, 
in the past, people from taupō lakeside settlements such 
as omori and Pūkawa had often used their boats to get 

to tokaanu . however, this was no longer possible because 
the silt bars, together with water weed and unpredictable 
river levels, meant the waterway was no longer navig-
able .495 Genesis, in the AEE, acknowledged the concerns 
of residents of ‘the community that adjoins the tokaanu 
Stream’ (without mentioning Māori per se) and proposed 
mitigating action . The latter was to include regular main-
tenance of the stream, canal, and aqueduct, along with 
some financial assistance to help the community imple-
ment its tokaanu Stream management plan .496

Ms ormsby notes that Genesis organised for the stream 
to be dredged but said that the weed and silt was then 
dumped on her family’s property .497

Claimants say that the silting in the tokaanu Stream has 
affected the kōura population . Dulcie Gardiner described 
how kōura like to lay their eggs under small stones, 
but since the TPD, the stream bed had become smooth 
because of the siltation, so they no longer spawn there . 
‘now I have no koura left at my papakāinga’, she said .498 
A community management plan for the tokaanu Stream, 
drafted in 2005, noted this absence of kōura but also said 
that there was ‘the potential to reintroduce populations 
from Lake taupō’ .499

Merle ormsby also commented that morihana (an 
introduced carp species) had reduced significantly in 
numbers, to the point where it was many years since she 
had seen it offered at a feast .500 As we noted in the pre-
vious chapter, loss of morihana had meant they could no 
longer benefit from a jelly harvested from the fish, which, 
being rich in nutrients, had been used as a medicine .501

Some claimants saw the diverted waters as having been 
diminished in a spiritual sense . Ms Gardiner, for instance, 
spoke of the tokaanu Stream, which, since the advent of 
the TPD, is taken in a big horseshoe bend through a con-
crete aqueduct before returning to the stream bed at the 
back of her house . She says that, as a result of this, its 
mauri has been degraded . She also believes that its phys-
ical quality has suffered and she no longer regards its 
water as drinkable .502

As we have seen in the rotoaira section, the links 
between changes in river flows and whio numbers are 
explored in the AEE . reduced numbers of whio were 
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noted on the tongariro river, and the report acknow-
ledged ‘effects of the TPD and natural events such as the 
1995–1996 eruptions of ruapehu’ as possible contributing 
factors .503 Particularly highlighted was the area between 
the rangipō Dam and the Poutū intake, where surveys 
suggest that numbers have declined since the commis-
sioning of the dam .504 reduced water flows had resulted in 
a smaller ‘wetted area’, said the report, which had in turn 
limited ‘the habitat available to support aquatic biota’ (on 
which the ducks feed) . reduced flows and changed flood 
regimes had between them ‘considerably modified’ this 
section of the river .505

(5) Eastern diversions
The eastern diversions, last in the TPD construction 
sequence, were built in the late 1960s and the 1970s .506 
The waterflow modification involved streams on the 
southern slopes of ruapehu  ; all except the Whangaehu 
river, which had sulphuric waters, were diverted into 
the Wahianoa Aqueduct (see map 14 .2) . The Moawhanga 
river was dammed to create a new storage lake and water 
from here was carried by tunnel to the tongariro river 
and the rangipō Dam and the rangipō Power Station . 
Water released from rangipō then found its way to Lake 
rotoaira via the Poutū diversion . Mr Walzl comments that 
this final stage had lasting effects on land and waterways, 
including the Mangaio Stream and the tongariro river .507

From a ngāti tūwharetoa perspective, the eastern 
diversions completed what tuatea Smallman called the 
‘dismemberment’ of the tongariro river  :

The tongariro Power Development has dismembered our 
ancestor [the river] tongariro  .  .  . The dismemberment of the 
river is its destruction in Māori spiritual terms . The mauri is 
weakened . Where is our tupuna (ancestor)  ?  508

Che Wilson of ngāti rangi commented about the 
impact of diverting 22 tributaries of the Whangaehu into 
the Wahianoa Aqueduct, saying  :

With the diversion, we are limited in exercising our rela-
tionships with and obligations to our environment . It inhibits 

us from fully exercising our manamotu hake and rangatira-
tanga over and with the environment .509

As presented to us, the harm extends beyond the rivers 
and their waters and touches the claimants and their rela-
tionship with those waterways .

Puruhi Smith of ngāti Waewae explained how the riv-
ers are part of their identity and also represent their link 
to the mountain ancestors from which the waters flow . 
Describing ngāti Waewae as ‘river people’, he referred to 
their rivers being ‘born from nga Kāhui maunga’ .510 his 
implication was that, where waters are mixed, percep-
tions of identity and origin risk becoming muddied and 
tangled .

Speaking particularly of the Whangaehu and rangitīkei, 
Mr Smith went on to describe how those rivers used to 
flow separately out to the west coast of the island . now, 
he said, their waters are mixed together and, along with 
waters from the Moawhango, Wahianoa, Makahikatoa, 
and other tributaries, they are all carried to Lake rotoaira . 
In this way, there is a mixing of mauri across catchments, 
all around the maunga .511

ngāti rangi witness Colin richards elaborated on the 
cultural impacts including their kaitiaki obligations to 
downriver whanaunga living outside the national Park 
inquiry district . he told us that since the building of the 
Moawhango dam, ‘there is only a small portion of the 
[Moawhango] river flowing there’ and, in the tribe’s view, 
‘the life-giving sustenance of [their] tupuna awa has been 
desecrated’ .512 Puruhi Smith of ngāti Waewae described 
how in days gone by his tūpuna had travelled down the 
Moawhango to reach the rangitīkei by waka . together, he 
said, the Mangaio, Waitangi, and Moawhango used to pro-
vide ‘huge volumes of water’ for the rangitīkei, but now 
he sees the Moawhango dam as ‘strangling’ the rangitīkei . 
Furthermore, just below the Moawhango Dam, ‘there is 
now mud and it has a bad smell’ . Mr Smith did acknow-
ledge, though, that Genesis regularly increases the flow 
rate to flush the river clean of debris . Meanwhile the lake 
itself has drowned a wāhi tapu, te tapuae o tūroa, named 
after tūroa tawhiao, a tupuna of ngāti Waewae .513

In its AEE, Genesis acknowledged that the construction 
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of the Moawhango Dam and the diversion of water to 
the TPD has significantly altered the Moawhango river . 
The effects, it said, were particularly noticeable ‘immedi-
ately below the dam where the river is virtually dry and 
downstream to the first significant tributary inflow  .  .  . the 
Aorangi Stream’ but, in mitigation, this was a section of 
the river which is ‘virtually inaccessible to the public’ .

The claimants described the impacts of the same 
works . Colin richards, for instance, told us how fishing 
is no longer possible in the Moawhango river because 
of the reduced waterflow there since the building of the 
dam .514 Puruhi Smith’s ngāti Waewae ancestors had also 
used the Moawhango for fishing, but changes caused to 
both the Moawhango and rangitīkei by the TPD meant 
that in more recent years ‘kai became harder and harder 
to get’ .515 tame taite likewise attributed the lack of patiki 
(flounders) in the rangitīkei river to lower water levels 
and swifter currents .516 Jim edmonds of ngāti rangi com-
mented more widely on the cultural impacts . The freshwa-
ter fishery was important to Māori, but fish were not the 
only food resource to be gathered in and around rivers, 
and there were other benefits, too, to be had from river 
environments  :

We always go to get kai, whether it is tuna, puha or water-
cress  .  .   . It is a way of life, it teaches you to be independent . 
It puts you more in touch with nature . You are aware of the 
changes in the seasons . If we lose these things, we will lose the 
value of life and why all those things are in our rivers in the 
first place .517

A number of evidential sources show that the Whanga-
ehu, too, has been affected, particularly between its con-
fluences with the tokiahuru and Makahikatoa Streams, 
mostly as a result of the Wahianoa Aqueduct diverting 
away virtually all the water from its tributary streams . 
reports indicate that by the time the river reaches the 
Karioi recording station, its flow is about 20 per cent less 
than pre-TPD . however, upstream of its confluence with 
the tokiahuru, the flow has sometimes been reduced by 
as much as 36 per cent .518 ngāti rangi witnesses explained 
how the diversion of waters away from the Whangaehu 

has caused the river to become more acidic .519 This higher 
acidity affects the fish  : turama hawira told us that the 
tuna heke now delay their migration until such time 
as there is sufficient rainfall to lower the acidity of the 
water .520 tuna are one of the prestige foods of ngāti rangi 
– that is, one of the specialty foods for which they are 
renowned . Pink-fleshed tuna with a distinctive taste like 
kōura were caught in the creeks of the Whangaehu in the 
Karioi area . The migrating tuna heke, its belly emptied for 
its transformation to enable it to embark upon its final sea 
journey for reproduction, was a delicacy .521 The changed 
conditions were affecting the tuna’s ecological cycle, said 
Mr hawira, ‘to the point where migration may no longer 
occur’ .522

A notable feature of the fisheries evidence from the 
claimants is that, with rare exceptions, it relates to native 
species, which points to the importance of these species in 
the life of the tangata whenua . As Ida tauta said  : ‘fishing 
was a primary activity to ensure we could provide for our 
guests’ . traditional delicacies were particularly important 
in that context .523

Then, too, as we discussed in the previous chapter, 
when native fisheries were lost, the associated skills and 
knowledge were often lost as well . tūroa Karatea, of ngāti 
Waewae, particularly mentioned  :

The Moawhango Dam
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The making of hinaki and bobbing baits for eels, made of 
supplejack and muka, large bush worms and muka, stone pa 
for the capture of inanga, salting and drying of inanga, the 
making of koura pots from supplejack and muka, spears for 
trout and flounders made from a pitchfork, kete for carrying 
kai .524

The testimony of ngāti tūwharetoa kaumātua te rangi-
houhiri Asher supported this viewpoint  : she remembered 
that ngāti Waewae had been renowned for their smoked 
tuna and their īnanga but ‘these things were no longer 
seen’ .525

(6) Is Treaty breach involved in any of these impacts  ?
We turn first to the impacts on water quality, ecology, and 
fisheries . The largest impacts are those at Lake rotoaira 
which has been changed from a slow moving lake, well 
stocked with indigenous species of lake plants, indigenous 
fish, and trout, to a much faster moving water body . The 
interplay between increases in current, sedimentation, 
loss of springs, and destruction of indigenous lake plants, 
has diminished the habitat for both native kōaro and 
introduced trout . trout numbers have also been reduced 
by destruction of spawning habitat on the adjacent Poutū 
river . Kōaro have largely been eliminated and the trout 
catch has been reduced . The TPD is, by our assessment 
of the full spectrum of evidence, the major contributing 
factor to most of these changes . The Crown has a direct 
involvement on two counts  : it was instrumental in design-
ing and putting in place the TPD scheme, and it was the 
architect of the resource management legislation designed 
to protect environments such as Lake rotoaira . We find 
that the impacts of the TPD on Lake rotoaira point to a 
serious failure in the Crown’s duty of active protection 
towards Māori in the possession and enjoyment of their 
taonga . The Crown’s actions in constructing and operating 
the scheme in the period to 1984 have resulted in dam-
age to what was formerly a bountiful larder for the tangata 
whenua – a larder that was and is of ecological, economic, 
cultural, and spiritual value to them .

two very different types of impact have resulted from 
the western diversions . First, there have been operational 

releases, involving the opening of floodgates to release 
excess capacity in the TPD . on these occasions, surges of 
water have been sent down the Whanganui river, causing 
scouring of river banks and deposition of silt . Secondly, 
barriers to fish migration have been created, whether in 
the form of actual concrete structures, or because stream 
beds, downstream from intakes, have been starved of 
water . The numbers of long-finned eels above the TPD 
intakes on the Whanganui and Whakapapa tributaries 
have declined . The research with respect to other indigen-
ous fish is insufficient for us to draw conclusions . There 
is an urgent need for fisheries research to address this – 
research which combines the skill and knowledge bases of 
Western science and mātauranga Māori .526

The reduction of water flows on the tongariro river 
is less severe . Minimum flows are seasonally adjusted 
by the TPD to meet the competing demands of rafting, 
kayaking, and fishing on the one hand and electricity 

Koara whitebait climbing up a velocity barrier in the Wairehu Canal
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generation on the other . There is little reference to Māori 
interests . Genesis has also experimented with flushing 
regimes designed to assist natural processes . Claimants 
have, nevertheless, expressed major concerns about the 
loss of indigenous fish . Again, there is a need for fisher-
ies research which is better informed by customary know-
ledge about the tongariro fisheries .

Major adverse effects have been experienced in the 
downstream areas adjacent to Lake taupō . Sedimentation 
patterns have changed . The combined effects of the TPD 
scheme and increases in the level of Lake taupō have 
resulted in increases in siltation in the lower reaches of the 
tongariro river, the tokaanu Stream, and the tongariro 
Delta .527 Crown actions in this inquiry district have 
impacted on tangata whenua and their whanaunga in the 
adjacent inquiry district . The Crown has again failed in 
its duty of active protection towards Māori in the use and 
enjoyment of their taonga .

The rivers of the eastern diversion have been more 
severely impacted than the middle and upper tongariro 
river . Intake structures and virtually dry stretches of 
river bed impede fish migrations . The result is a marked 
reduction in the numbers of indigenous fish above these 
intakes . Such impacts can not be attributed to farming, 
roading, forestry, or urban development, since these are 
far downstream . The situation of the Whangaehu river is 
different from the other rivers  : although it was excluded 
from the diversion scheme, it has been deprived of the 
tributaries which used to dilute its acidic waters . Thus, fish 
migration cycles are disrupted and the tuna-heke, in par-
ticular, is put at risk . The Crown has breached the treaty 
which guaranteed to Māori the undisturbed possession 
and enjoyment of their fisheries for as long as they wished 
to retain them .

Alongside, and closely related to, these physical impacts 
are cultural and spiritual impacts . The claimants have 
brought evidence to successive TPD hearings . It is clear 
that they regard the TPD as having caused harm both to 
the environment and themselves . Claimants from the four 
corners of the inquiry district have expressed complemen-
tary perspectives .

The issue of waters from different rivers having been 
mixed as a result of the TPD scheme diversions is one 
that has clearly caused distress to all the iwi and hapū of 
te kāhui maunga . As the Whanganui river tribunal has 
already observed, the nature of the impacts is diverse  :

If not mediated in an appropriate Maori way, this is spiritu-
ally offensive to Maori people  .  .  . It also violated the political 
harmony between the people of different places, disturbed 
the exercise of their rangatiratanga over their traditional 
resources, and affected conservation practices and the pro-
ductivity of the resources in question .528

The environment Court, in its 2004 judgement, found 
that the diversion of waters for the TPD was, and is, hav-
ing ‘effects on the cultural and spiritual values’ of Māori 
that are both ‘deleterious’ and ‘considerable’ .529 It reported 
that the most damaging effect of both diversions is on the 
wairua and spirituality of the people  :

to take away part of the river (like the water or the river 
shingle) is to take away part of the iwi . to desecrate the water 
is to desecrate the iwi . to pollute the water is to pollute the 
people .

We agree with that conclusion .
There are also more localised, site specific, impacts, 

for example  : on wāhi tapu and on places which provided 
flax and paru near the mouth of the Waione Stream  ; the 
drowning of beaches, favoured nohoanga sites at rotoaira  ; 
the loss of hot-water and cold-water springs within Lake 
rotoaira  ; the erosion of the wāhi tapu site at Motuopuhi  ; 
and the loss of eeling holes on the Whanganui river and 
its tributaries . Associated with the loss of wāhi tapu and 
mahinga kai sites is the loss of mātauranga . ‘If we lose 
these things’, said Jim edmonds, ‘we will lose the value of 
life .’530

The waters of te kāhui maunga have not been protected  : 
in some cases, they have been cut off  ; in other cases, 
reduced to a trickle . The claimants have suffered ecologi-
cal, cultural, spiritual, and economic losses . The Crown 
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has failed in its duty of active protection of Māori interests 
in their taonga .

We pause here to reflect on the interplay between 
kāwanatanga and rangatiratanga and the nature of the 
Crown’s failure . The Crown has a duty to exercise kāwana-
tanga and to govern in the interests of all of its people . 
In this case the nation needed electricity and the Crown 
harnessed the waters of te kāhui maunga to generate elec-
tric power and enhance the output of the Waikato river 
power stations . Chief Justice Cooke in the Lands case is 
very clear  :

The principles of the treaty do not authorise unreason-
able restrictions on the right of a duly elected government to 
follow its chosen policy . Indeed to try to shackle a govern-
ment unreasonably would itself be inconsistent with those 
principles .531

Alongside the exercise of kāwanatanga, the Crown has 
an obligation to recognise and protect the rangatiratanga 
of Māori over their properties and their taonga  : in this 
context, the waters, the plants, the fish, and the wāhi tapu 
of ngā iwi o te kāhui maunga . how far does the Crown’s 
obligation go and how best can it be exercised  ? Justice 
richardson in the Broadcasting Assets case addresses 
questions such as these  :

This relationship the treaty envisages should be founded 
on reasonableness, mutual cooperation and trust . It is there-
fore accepted by both parties that the Crown in carrying 
out its obligations is not required in protecting taonga to go 
beyond taking such action as is reasonable in the prevailing 
circumstances .532

The Crown erred in its duty of active protection not 
because it built the TPD scheme and the scheme impacted 
on the lands and the waters . The Crown erred because it 
provided minimal opportunity for mutual cooperation 
and trust . The waters were important for national electric-
ity needs and the waters were of considerable practical, 
cultural, and spiritual importance for ngā iwi o te kāhui 

maunga . Consultation and a quest for a mutually satisfac-
tory outcome were imperative if kāwanatanga and ranga-
tiratanga were both to be recognised . had the Crown 
shared its intentions, stage by stage, as it embarked on the 
TPD, it would have opened the door to a result that met 
the needs of partnership . Information would have been 
shared, some impacts would have been reduced or elimi-
nated, and responsibility for other impacts would have 
been shared . Māori are not resistant to initiatives such as 
the TPD . however, they wish to be consulted in a reason-
able and appropriate manner, they wish to be protected 
from inappropriate impacts, and they wish to share in the 
fruits of development .

The Crown had the opportunity to act as a treaty part-
ner and to exercise reasonable kāwanatanga during the 
construction phase of the TPD . The opportunities were 
not taken and, in our view, the Crown’s inaction in this 
regard breached the principles of partnership and active 
protection, and ngā iwi o te kāhui maunga were preju-
diced as a result .

We turn now to the regulatory regimes put in place in 
the 1980s and 1990s, which were designed to provide such 
protection .

14.13.2 TPD regulatory regimes since 1984 and the Treaty
A radical set of political and economic policy changes, 
initiated by both Labour and national governments in 
the 1980s and 1990s, had profound implications for the 
relationship between the Crown and ngā iwi o te kāhui 
maunga .533 The TPD, built and operated by the Crown 
in the 1960s, 1970s, and 1980s, was corporatised in 1987 
when the Crown created the electricity Corporation of 
new Zealand (ECNZ), responsible for electricity genera-
tion across the country . Then, in 1999, ECNZ was disag-
gregated to create a competitive electricity market, and 
Genesis energy became the corporation which used 
the TPD to generate power in the central north Island . 
Corporatisation was seen by the Crown as a way to reduce 
the role of government in the productive sectors of the 
economy, and as a possible precursor to privatisation . We 
note that the longstanding philosophical rationale that 
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the Crown, acting in the national interest, needed to have 
exclusive use and control over the waters used for electric 
power generation was dissolved by these reforms . ECNZ 
was freestanding, no longer an agency of the Crown .

There were parallel changes, driven by the same philos-
ophy, in local government environmental management . 
Local government was rationalised, many old entities 
were merged, and a two-tier system was established, with 
city and district councils at one level and regional councils 
at another . The latter became responsible for, among other 
things, the quality and allocation of water . At the same 
time, the resource Management Act 1991 was drafted 
to replace some 72 statutes on resource-related matters, 
including water and soil conservation and town and coun-
try planning . The overall effect was to shift a number of 
powers that previously had been held by central govern-
ment to local and regional councils . Simultaneously, a 
number of other functions of government were either pri-
vatised or placed in the hands of State-owned enterprises .

All of this was at a time when Māori expectations of 
empowerment under a revitalised treaty of Waitangi 
were reinforced by findings being issued by the Waitangi 
tribunal, whose powers of inquiry had, since 1985, been 
extended back to 1840 . In the national Park inquiry dis-
trict as elsewhere, it remained to be seen how these rising 
Māori aspirations would fit with the new mechanisms and 
structures involving both State-owned enterprises and 
local government .

other initiatives were already at work in relation to 
the TPD . In 1988, the Crown augmented the protective 
provisions relating to natural waters by introducing an 
amendment to the Water and Soil Conservation Act 1967 
whereby local water boards could set ‘desirable minimum 
flows’ for rivers . In november 1983, the national Water 
and Soil Conservation Authority, having considered sub-
missions from recreation groups and a report from the 
rangitikei–Wanganui regional Water Board, fixed a min-
imum acceptable flow regime for the Whanganui river . 
Those flows, to be measured at te Maire, 17 kilometres 
downriver from taumarunui, were set at 22 cubic metres 
per second (cumecs) from 1 December to 14 February and 
over easter, and 16 cumecs for the rest of the year .534 In 

arriving at these figures, the board had endeavoured to 
strike a balance between the needs of recreationalists, on 
the one hand, and power generation on the other .535 The 
consent was to last from november 1983 to october 1988 .

(1) The 1988 minimum flows tribunal
By 1988, the national Water and Soil Conservation 
Authority had been abolished and authority to fix 
minimum flows on the TPD rivers had passed to the 
rangitīkei–Wanganui Catchment Board . The board 
invited submissions and received more than 1200 of 
these .536 There were concerns about recreational needs, 
about trout fishing, about environmental damage already 
done, and about Māori spiritual values especially in rela-
tion to the Whanganui river . Mr Walzl has provided a 
summary of Māori spiritual concerns  :

 ӹ Mr rangiwhakateka discussed the creation of the 
river by reference to the struggle between the broth-
ers tongariro and taranaki and explained how the 
river united the people by its mana  :

The river holds the memory of his people’s history 
from the time of the first settlement . The Whanganui 
river can only live and maintain its Mauri, its essence of 
life, with a plentiful supply of water .  537

 ӹ hikaia Amohia explained the problems that emerge 
when decisions are made without the involvement of 
Māori, and diversions made without appropriate rit-
uals and observances .538

 ӹ Professor James e ritchie, an ethno-psychologist, 
described the spiritual impacts caused when the 
waters of the Whanganui are emptied into the spir-
itual jurisdiction of taupō-nui-a-tia and then into 
the Waikato river  : ‘mixing without agreement thus 
violates past, present and future mana of the ranga-
tira of all affected jurisdictions .’  539

 ӹ Archie taiaroa, submitting for the Whanganui 
river Māori trust Board noted, first, that the rivers 
had been taken without meaningful consultation 
or negotiation . he described the importance of the 
Whanganui river  :
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The Whanganui river, its watersheds, bed and adjoin-
ing land has always been the spiritual and material life 
source of the Maori tribes of the Whanganui river . Its 
waters provide a spiritual and a physical cleansing .

Mr taiaroa told the tribunal  : ‘We would like the 
full water flow returned to the river’ (emphasis in 
original) .540

ECNZ, the successor to the NZED, asked that the 1983 
flow regime be extended for five more years . A tribunal 
appointed by the catchment board considered the writ-
ten submissions and heard from more than 70 witnesses . 
noting that tokaanu was the second largest power sta-
tion (of any kind) in the north Island, ECNZ’s witness, D J 
Frew, stressed  : ‘Any reduction of that water for whatever 
cause usually means that it has to be replaced by burn-
ing fossil fuel’ .541 Another ECNZ witness, r J Somerville, 
described the status of the water rights held by the State-
owned enterprise  :

in 1987 the Crown transferred assets to the Corporation, 
including water rights which are defined as assets in the State 
owned enterprises Act . Because of the concerns about the 
Corporation holding some rights in perpetuity to use water 
it has agreed to apply within 15 years for substitute rights with 
finite terms .542

Insights into the 1988 monetary value of these rights 
to water were provided by K S turner, who told the 
water rights tribunal that the loss of western diversion 
water, calculated on an annual basis, would be between 
$10,000,000 and $33,000,000 or, in terms of net present 
value calculated for 1988, $182,000,000 .543

The catchment board tribunal reported in September 
1988 with four major recommendations  :

1 . The natural flow of the Whanganui river at the TPD 
intake should be restored  ;

2 . The diversions of the okupata, taurewa, tawhitikuri, 
Mangatepopo, and te Whaiau Streams should be allowed 
to continue  ;

3 . Minimum flows for the Whakapapa river should be 8 .5 

cumecs from December to April and 4 .2 cumecs from 
May to november  ;

4 . This flow regime to remain in place for five years to 
october 1993 .544

neither ECNZ nor the Whanganui river Māori trust 
Board was satisfied with the outcome . Both appealed to 
the Planning tribunal .

(2) The Planning Tribunal, 1990
The Planning tribunal sat for longer, received more evi-
dence, and heard from more witnesses . The full gamut 
of issues was traversed in depth and in detail, including 
a significant amount of information about Māori cultural 
and spiritual values .545 recognising that the Whanganui 
river is a taonga of central cultural and spiritual import-
ance to the Whanganui iwi, it recorded  :

The river unites the Whanganui people with its mana, as 
the centre of the tribal rohe, and is the symbol of their pride, 
prestige and dignity . every tributary that contributes flow to 
the river contributes to that mana .546

The tribunal also noted Māori views about the diver-
sion of waters  :

The Maori attitude is that to take some of the water of the 
river is to take some of the life of an ancestor  ; reduction of the 
natural flow of the river is demoralising for them . An interfer-
ence with it breaks the sacred affinity of the people with the 
river and reduces its mana .547

Diversion of a river breaches its spiritual integrity, dis-
rupts its mauri, desecrates its sacredness, and reduces its 
effectiveness for healing .548

The tribunal also recorded its understanding that 
Māori opposition to the abstraction of river water was not 
absolute  :

The attitude of the iwi would depend on the use to which 
the abstracted water would be put  ; and of whether it would 
come into contact with water from another source . Whether 
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abstraction is acceptable would depend on their perceptions 
of whether it is detrimental to the culture, or to the envir-
onment  .   .   . and on whether it is made after reference and 
regard to the Maori people, and with appropriate rituals and 
observances .549

In its decision, the tribunal took care to define how it 
had seen its task . It did not wish to rule on the correctness 
or otherwise of the decision reached by the Catchment 
Board tribunal, nor did it anticipate the provisions of the 
RMA (which was currently before parliament) . rather, the 
parameters it used were those set out in section 20J of the 
Water and Soil Conservation Amendment Act 1988  :

The Board may from time to time, after consultation with 
representatives of all interested bodies, and persons known to 
the Board, fix maximum and minimum levels, and the min-
imum standards of quality to be sought or permitted for the 
natural water in lakes, both natural and artificial, and the 
minimum acceptable flow and minimum standard of quality 
of the natural water of any river or stream, and, where desira-
ble, fix the maximum range of flow and arrange for the reten-
tion or disposal of surplus natural water .550

The tribunal, deliberating in 1990, recognised Māori 
cultural and spiritual values in relation to water, noted 
that the treaty of Waitangi was part of the fabric of new 
Zealand society, and showed a clear awareness of the spir-
itual links between Whanganui iwi and awa . It, however, 
focused on the very specific requirements of the Water 
and Soil Conservation Act, viewing its task of fixing a 
minimum flow in the context of  :

conservation of resources of natural water so that they are 
protected against harm and waste, and are available to meet 
as many demands as possible, so that their benefits can be 
enjoyed and shared by all interests to the best advantage of 
the nation and of the region in which they exist in the course 
of nature .551

In balancing such factors, the Planning tribunal real-
ised that the ‘demand, benefits, and interests’ would vary 

from case to case . Significantly, however, it acknow-
ledged that they would ‘generally include instream values, 
and the cultural values of the tangata whenua’ (emphasis 
added) . Māori values were thus given a place alongside 
water based recreation, wildlife habitat, trout fishing, and 
electricity generation .552 nevertheless, Māori treaty rights 
were outside the terms of reference .

The tribunal cancelled the catchment board decision to 
restore the natural flow of the Whanganui river at the TPD 
intake and set new minimum flows for the Whanganui 
and Whakapapa rivers .553

The determination was made on 29 october 1990 . 
It was appealed to the high Court but was not over-
turned  : it was, it seems, consistent with the Water and Soil 
Conservation Act . Meanwhile, the RMA worked its way 
through parliament and became law in 1991 .

(3) The Resource Management Act 1991
The RMA established a new regulatory regime which rec-
ognised Māori cultural and spiritual values and contained 
explicit links to the treaty of Waitangi . As noted earlier, it 
replaced a large number of previous Acts – among them, 
the Soil Conservation and rivers Control Act 1941, and 
the Water and Soil Conservation Act 1967 .554

The purpose of the Act is to promote the sustainable 
management of natural and physical resources . Māori 
were involved in the process of resource management law 
reform which led up to the legislation, and a number of 
sections of the Act make provision for iwi environmental 
interests . In particular  :

 ӹ section 6(e) recognises as a matter of national 
importance ‘the relationship of Māori and their cul-
ture and traditions with their ancestral lands, water, 
 sacred sites and other taonga’  ;

 ӹ section 7(a) acknowledges the role of tangata whenua 
as kaitiaki or guardians over resources  ; and

 ӹ section 8 requires all persons exercising functions 
and powers under the Act to ‘take into account’ the 
principles of the treaty, including partnership and 
active protection .

Sections 6, 7, and 8 are part of a statutory hierarchy . 
District and regional authorities are required to ‘recognise 
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and provide for’ the items of national importance listed 
under section 6  ; to ‘have regard to’ the exercise of kaitiaki-
tanga in section 7  ; and ‘take into account’ the principles of 
the treaty under section 8 .

From 1991 onwards, the operation of the TPD scheme, 
initially by ECNZ and then by Genesis, came under the 
RMA resource consents regime . The regional councils, not 
the Crown, were the decision makers . The minimum flow 
regimes for the Whanganui and Whakapapa rivers, set 
by the Planning tribunal in September 1990, were effect-
ive for 10 years from the passing of the RMA in 1991 . new 
consents, to be issued by the regional councils, would be 
required from 2001 onwards . Iwi concerns and public 
participation would be important parts of the consenting 
process .

ECNZ (until 1999) and Genesis (from 1999 onwards) 
responded to the challenges and opportunities of the 
RMA by initiating a consultative process with TPD stake-
holders and interested parties . They convened a meet-
ing at tūrangi in october 1991, to which tangata whenua 
were invited, and an open public meeting in november 
1991, which was attended by numerous groups, including 
Māori .555 A TPD consultation steering group and a con-
sultation management group were set up to coordinate the 
research needed to support the hearings – which would 
not take place until 10 years later . A conservation work-
ing party, a recreation working party, and an operations 
working party, each including scientists, stakeholders, 
and managers, were formed . A TPD reports library was 
set up, progress was reported at public meetings, and a 
consultation management group newsletter was distrib-
uted to 19,000 residents in the central north Island . An 
external review was held five years into the process, and 
the research programme was reshaped with a firmer focus 
on the new information needed to identify impacts and 
evaluate mitigation options .

Māori, over the same time-span, were deeply involved 
on other fronts . te Atihaunui, the collective of Whanganui 
river hapū, presented the Whanganui river claim to the 
Waitangi tribunal .556 Their evidence was heard in 1994 
and the ensuing report released in 1999 . The TPD, and 
its operations, were important components of this larger 

claim . The tribunal scrutinised the actions of the Crown 
in setting up and operating the TPD to see if they were 
consistent with the principles of the treaty . The tribunal 
found that the Crown’s actions fell short  :

Atihaunui possessed and controlled the river . We have also 
found that possession and control was not taken from them in 
any way that was consistent with the treaty of Waitangi . It fol-
lows that such use rights as are consistent with the treaty are 
only those that Atihaunui have freely and willingly allowed .557

Māori had been invited by ECNZ to participate in the 
TPD consultative process but their participation was une-
ven, intermittent, and not always effective . neither iwi nor 
ECNZ nor Genesis were at fault . Consultation was initi-
ated at a time when Atihaunui, affected by the western 
diversions, were fully involved with the Whanganui river 
Claim to the Waitangi tribunal, first as presenters of evi-
dence, and then as respondents to the report, preparing to 
negotiate a settlement .558

An important window of opportunity opened in Jan-
uary 1993 when Archie taiaroa attended a meeting with 
the regional council and stakeholders, including ECNZ  :

taiaroa provided information that of the five tributar-
ies whose headwaters were taken by the diversion, the 
Whanganui intake contributed a very small portion of the 
waters being removed . he had therefore indicated to the 
meeting that the Whanganui intake in particular should be 
kept permanently closed .559

ECNZ responded that it would not support the proposal 
and an opportunity for further dialogue on the matter was 
thus lost .

The situation of tamahaki Incorporated, representing 
hapū in the middle reaches of the Whanganui river, was 
ambiguous . The regional Council and ECNZ were uncer-
tain about the status of tamahaki vis-à-vis te Atihaunui . 
tamahaki considered itself to be marginalised and under-
recognised, a situation which was not resolved .560

on the other side of the mountains, ECNZ worked hard 
to engage face to face with iwi affected by the eastern 
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diversion . hui were held, consultation processes were 
described, negative impacts were identified, and some 
mitigations were worked out . These were incorporated 
into formal agreements between Genesis and each of ngāti 
hauiti, ngāti Whitikaupeka, and ngāti tamakopiri .561 
Working relationships between ngāti rangi and ECNZ 
were more complex .562 Face-to-face meetings, written 
exchanges, and careful documentation facilitated the pro-
cess, and Genesis recognised that the iwi needed finan-
cial support at key points, including the preparation of 
a ngāti rangi cultural impact assessment . That dialogue 
continues .

relationships between ECNZ and ngāti tūwharetoa, 
as compared with ECNZ and te Atihaunui, or ECNZ 
and ngāti rangi, were less fraught .563 ECNZ and ngāti 
tūwharetoa each had a clear awareness of the status and 
style of working of the other . ECNZ made overtures well in 
advance and clear processes of consultation were worked 
out . Genesis and Mighty river Power provided funding 
for ngāti tūwharetoa to set up its own environmental 
Services Division, allowing it to prepare an environmental 
Strategy and Plan for the iwi and facilitate direct engage-
ment between the State-owned enterprises and the ngāti 
tūwharetoa hapū . Anger and hostility towards past 
Crown actions was carefully separated from an emerging 
relationship with ECNZ and Genesis .564 Aware of the dam-
age done by the TPD in the past, ngāti tūwharetoa was 
prepared to work with Genesis to protect the waterways 
from further harm .565

In short, the decade leading up to the resource con-
sent hearings in 2000 was a busy one . ECNZ and Genesis 
engaged with stakeholders and the public at large . They 
endeavoured to engage with iwi and hapū and, in some 
cases, provided financial support for iwi engagement . 
Māori were unevenly involved in the preparations for the 
resource consent hearings  : partly because they had fewer 
financial resources than ECNZ and Genesis, the regional 
councils, and the Crown  ; partly because they were 
endeavouring to engage with the Crown, about a whole 
range of grievances, through Waitangi tribunal proceed-
ings  ; and in some cases, because they found the RMA con-
text to be marginalising and problematic .

The final stage of preparation and consultation took 
place in 2000 when Genesis released a draft assessment 
of environmental effects in advance of its formal applica-
tion .566 This was made available to the consultation steer-
ing group, to stakeholders (including government agen-
cies and iwi), and to the public . Genesis asked for feed-
back and used this to rework and expand its mitigation 
proposals . A number of contentious issues were resolved 
by formal agreements between Genesis and agencies as 
diverse as DOC, the royal Forest and Bird Society, and the 
tūwharetoa Māori trust Board . Mr Walzl summed up  :

By the time of the TPD hearings in 2000, Genesis high-
lighted that their submissions were the culmination of almost 
ten years of ‘intensive consultation, research and analysis’ .567

(4) The TPD resource consent hearings, 2000 and 2003
Genesis lodged its TPD resource consent applications, 
supported by the AEE, with the two regional councils 
(environment Waikato and Manawatu–Wanganui) in 
June 2000 . Some 58 separate consent applications were 
listed . A joint TPD hearings committee, appointed by the 
two regional councils, convened in november 2000 . The 
appointment was challenged, without success, by ngāti 
rangi and others, on the grounds that they had no input 
into the selection of the panel, and there was no assur-
ance that the panel was competent to hear evidence relat-
ing to Māori cultural and spiritual matters . At the request 
of Mr taiaroa and Genesis, the hearings for the western 
diversion were held over for six months to allow further 
consultation between the Whanganui river Māori trust 
Board and Genesis . hearings were completed by August 
2001 and the report was released the following month .

The TPD hearing committee granted each of the 58 
consents applied for, but with a list of conditions . Many 
of the conditions were based on the mitigations proposed 
by Genesis as a follow-up to its research, its consultations 
with stakeholders, and its formal agreements with iwi and 
other parties . Some were added by the hearings commit-
tee on the basis of evidence and cross-examination . The 
minimum flows for the Whanganui and Whakapapa 
rivers, established by the 1990 Planning tribunal, were 
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continued . The consent for Lake rotoaira required no 
mitigations but the hearing committee noted that a confi-
dential agreement had been entered into between Genesis 
and the Lake rotoaira trust . There was extensive pro-
vision for monitoring whio (blue duck) numbers and 
an agreement between DOC, the royal Forest and Bird 
Society, and Genesis to establish the Central north Island 
Blue Duck Conservation Charitable trust with funds 
from Genesis . enhancements for trout habitat had been 
negotiated with the Auckland, Waikato, and Wellington 
Fish and Game Councils .568

Fifteen parties lodged formal appeals, ensuring that 
the consents would be reviewed by the environment 
Court .569 twelve of those appeals were withdrawn or set-
tled before the environment Court was convened  : DOC, 
for example, reached an agreement with Genesis about 
mitigation measures for the tongariro fishery .570 The list 
of consents applied for and the mitigations suggested were 
reworked in the light of these formal and informal agree-
ments . The three appellants remaining in the process were 
the Whanganui river Māori trust Board, the ngāti rangi 
trust, and the tamahaki Incorporated Society .

The environment Court met for 30 days between 
September and December 2003 and considered a very 
large volume of evidence .571 The Māori appellants objected 
to the Manawatu–Wanganui regional Council decision to 
grant some 30 water-related resource consents . In particu-
lar, they brought a large quantity of customary and spir-
itual evidence to support their case that these matters had 
not been given adequate weight in the initial finding . The 
respondent (the Manawatu–Wanganui regional Council) 
and the resource consent applicant (Genesis) brought 
technical and scientific evidence including the research 
done in the 1990s, the Assessment of environmental 
effects presented in 2000, and the Planning tribunal deci-
sion on the Whanganui river Minimum Flows Appeal 
in 1990 .572 The environment Court also had before it the 
Waitangi tribunal report of the Whanganui claim and 
detailed legal submissions made by each of the parties .

The submissions on cultural and spiritual matters 
which were brought to the environment Court were more 
detailed than those which came to the initial resource 

consent hearing . The initial hearing had received a 
Cultural Issues report prepared by Gerrard Albert, iwi 
liaison officer for the Manawatu–Wanganui regional 
Council, and evidence by Buddy Mikaere, a consult-
ant for Genesis . Mr Albert explained that the damming 
and diversion of waters had serious and adverse effects 
on tangata whenua  : it impacted on the mauri of waters  ; 
it diminished the mana of water bodies, and the mana 
kaitiaki of the iwi and hapū that controlled those waters . 
ngāti hikairo, for example, told the court that they cannot 
discharge their responsibilities to other iwi if their waters 
are discharged into another catchment .573 Buddy Mikaere 
gave evidence that Genesis had, in good faith, exercised 
all of the RMA requirements for consultation with tang-
ata whenua .574 Mr Mikaere further submitted that concern 
about the mixing of waters was a modern concept, rather 
than a traditional concern, and mixing is not, in itself, a 
harmful act .575

The ngāti rangi trust and the Whanganui river Māori 
trust Board each brought additional spiritual and cultural 
evidence to the environment Court . Colin richards, for 
example, told the court  :

There is no separateness of the life force of the natural 
world and the life force of people . And so, if you divert our 
streams or rivers then you are taking away their life essence 
– and by the same token, you are taking away ours . take the 
Moawhango river for example . Before the dam was built 
there she was a mighty and awesome flowing river . now that 
the dam has been built there is only a small portion of the 
river flowing there . The life-giving sustenance of our tupuna 
awa has been desecrated . Many of our old people fished in 
the Moawhango up where the dam is now . Below the dam, 
it doesn’t hold the fish any more – the kai that was once sus-
tained by our ancestral river . Its like a dry bed . So if someone 
tells me that the dam doesn’t have an effect, I question their 
reasons .576

Keith Wood, an iwi environmental manager for ngāti 
rangi, addressed the validity of the values and knowledge 
brought by iwi, as compared to the scientific knowledge 
contained in the AEE and the Genesis submissions  :
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We contend that our peoples’ values and knowledge are just 
as philosophical and systematic as western science  .   .   . [But] 
our ‘science’ can only be explained within our own world 
view . Just as ‘western science’ reflects and reaffirms a ‘western 
world view’  .  .  . to know our science is to know our world .577

There are two different sciences, two different world 
views  ; the challenge is to let each engage with the other 
in a way that adds to the pool of knowledge . Mr Woods 
closed with a plea  :

We respectfully ask the environment Court to give the 
same consideration and weight to both indigenous and west-
ern sciences in determining the TPD’s environmental impacts . 
We are seeking for the korero of our pahake to no longer be 
misunderstood and dismissed as mere anecdotal narrative . 
We ask the Court to listen carefully for the science within it .578

Mr taiaroa, presenting evidence for the Whanganui 
river Māori trust Board, underscored the importance of 
the Whanganui river as the awa tupua for the Whanganui 
iwi and described the impacts of the TPD from the 
 perspective of those who exercise rangatiratanga and 
kaitiakitanga  :

The TPD in the Maori view offended the mana, the ranga-
tiratanga, and spiritual values in the Whanganui river and its 
associated waterways . As if one of our kaumatua described it, 
the effect is that the head of a man has been taken from his 
body . The position has been further compromised by the lack 
of any meaningful consultation or any appreciation of their 
view of the river or their legal and treaty entitlements . The 
new resource consents which see no material change in the 
flow regime only serve to aggravate the offence .579

under the provisions of the RMA 1991, the environment 
Court had to give primacy to the sustainable manage-
ment of natural and physical resources but also recog-
nise and take into account the list of matters of national 
importance .580 The court weighed the Māori cultural and 
spiritual evidence brought by iwi  581 and the scientific 
and economic evidence brought by Genesis .582 From the 

latter, it was aware of the effect of the TPD on the national 
interest  583 and the national economy,584 and the desire of 
Genesis for economic and operational certainty .585 A solu-
tion that met all needs was not easy to find . In the end, 
the court granted all of the resource consents applied for, 
but reduced the term of the consents from 35 years to 10 
years . It urged the parties to try to find common ground 
between them  :

We consider, on balancing all the matters raised in the evi-
dence and the submissions, and having regard to the single 
purpose of the Act, that an appropriate term for the consents, 
that are subject to these appeals, is 10 years . This will provide 
time for a meeting of the minds between the two parties on 
what is a complex and difficult issue . We consider a term 
of 10 years would concentrate and focus the minds of both 
parties .586

Genesis did not agree and appealed to the high Court, 
arguing that the ‘meeting of minds’ requirement was an 
improper test and seeking the full 35-year consent period . 
The case was heard by Justice John Wild in July 2005, 
and his judgment was that the environment Court had 
erred .587 The ngāti rangi trust, tamahaki Incorporated, 
and the Whanganui river Māori trust Board took the 
case to the Court of Appeal but were unsuccessful . The 
court, in a split finding, upheld the high Court’s deci-
sion . Justice ellen France, in the dissenting opinion, found 
that the ‘meeting of minds’ concept was directed to sus-
tainable management, and the metaphysical nature of the 
adverse effects supported the cautious approach taken by 
the environment Court .588 Justice William Young (presid-
ing) and Justice robert Chambers, in the majority finding, 
held that the ‘meeting of minds’ concept was not directed 
to the underlying purpose of sustainable management .589

The matter of the TPD consents in the Manawatu–
Whanganui region thus came back to the environment 
Court for decision in June 2011 .590 In the interim, ‘lengthy 
and constructive dialogue’ had taken place between 
Genesis and a number of iwi organisations including the 
ngāti rangi trust and the Whanganui river Māori trust 
Board .591 The parties brought a joint memorandum to 
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the court and a revised consent order . The environment 
Court recorded  :

We have today witnessed a celebration of an accord as 
between the Māori appellants and Genesis .

We are pleased that such an accord has been reached . We 
congratulate the parties for engaging in constructive dialogue 
and reaching agreement . We commend their wish to progress 
their relationship in a non-adversarial environment .592

The environment Court reiterated its earlier concerns 
about the lack of interface between the scientific evidence 
and the Māori cultural and spiritual evidence . It then 
continued  :

unfortunately, the phrase ‘meeting of minds’ has been ele-
vated to a legal construct . That was not our intention  .  .  . our 
concern was that the parties did not engage in frank and con-
structive dialogue .593

Its concerns dispelled by the agreement between par-
ties, the environment Court gave approval to the 31 
resource consents for a period of 35 years .594

(5) A national policy statement
The Crown, meanwhile, moved to develop a national pol-
icy statement for freshwater management .595 extensive 
consultation took place in 2008 and 2009 and the National 
Policy Statement for Freshwater Management was issued in 
2011 .596 There is an explicit treaty foundation and a stated 
intention to involve iwi and hapū in the overall manage-
ment of fresh water . Policies and objectives are set out in 
the policy statement for water quality, water quantity, inte-
grated management, tangata whenua roles and interests, 
and progressive implementation . We affirm the initiative 
but do not comment further on the content of the docu-
ment since it post-dates our inquiry .597

(6) Research at the interface
Mr Walzl, in evidence presented to the Waitangi tribunal, 
has reflected on the dilemma faced by the courts as they 
sought to implement the RMA and make decisions in 

relation to the TPD .598 These decisions had hinged on 
the interplay between scientific evidence as contained in 
the AEE prepared in 2000 and the cultural and spiritual 
knowledge of the claimant iwi . reviewing international 
literature, Mr Walzl noted a newly accepted role for indi-
genous knowledge from the 1990s onwards  : indigenous 
knowledge and Western science have the potential to 
complement each other, and both benefit if they are used 
together .599

Similar advances, Mr Walzl noted, have been made in 
new Zealand under initiatives by the Ministry for the 
environment, the hauraki Māori trust Board, Manaaki 
Whenua – Landcare research, ngāti Porou, and te tau 
Ihu . The Ministry for the environment has worked with 
iwi to develop a system of Māori environmental perfor-
mance indicators, and Crown agencies and iwi have par-
ticipated in collaborative research programmes .600

Mason Durie, a Māori academic and research scholar, 
describes such an approach as ‘research at the interface’ 
involving mutual respect, shared benefits, human dig-
nity, and new discoveries .601 Speaking to an international 
audience, Professor Durie emphasised the important role 
played by indigenous researchers  :

Indigenous researchers have a crucial role in straddling the 
divide between science and indigenous knowledge, acting as 
agents at the interface .  .  .  . they  .  .  . have access to two systems 
of knowledge and subscribe to both .  .  .  . For their part Maori 
researchers have been encouraged by the possibilities that two 
world views, two bodies of knowledge, can be brought closer 
together .  .  .  . The challenge has been to afford each belief sys-
tem its own integrity, while developing approaches that can 
incorporate aspects of both and lead to innovation, greater 
relevance, and additional opportunities for the creation of 
new knowledge .602

(7) Tribunal findings on regulatory regimes
Provisions for the protection of wild and scenic rivers 
date back to the 1980s when amendments were made to 
the Water and Soil Conservation Act 1967 . Applications 
could be made for water conservation orders, and the fix-
ing of minimum acceptable flows for specified rivers .603 
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These provisions were tested out in the TPD context when 
the Minimum Flows tribunal, set up by the rangitikei–
Wanganui Catchment Board, received evidence in 1988 . 
Māori cultural and spiritual concerns were heard along-
side TPD submissions . recommendations were made 
which balanced the protection of taonga waterways 
against the national needs for electricity  : some diversions 
would be allowed to continue  ; minimum flows were set 
for some rivers, and the natural flow of the Whanganui 
river at the TPD intake would be restored (see sec-
tion 14 .13 .2(1)) . The recommendations were, however, 
out of step with the requirements of the Water and Soil 
Conservation legislation  : the decisions were appealed  ; 
the Planning tribunal reversed the key decision, and 
the high Court confirmed this change . The Water and 
Soil Conservation Act 1967 provided protection for rec-
reational values, wildlife, and electricity generation, but 
it failed to provide protection for Māori cultural and 
spiritual values . The kaitiaki responsibilities of ngā iwi o 
te kāhui maunga to their waters, and to their downriver 
whanaunga, were thus overridden by the court decisions . 
The Act also did not provide active protection for Māori 
taonga and Māori cultural values, and the claimants suf-
fered when their waterways were cut off and diverted .

The outcome of the hearings under the RMA regime 
is essentially the same for ngā iwi o te kāhui maunga as 
before 1991 . This time it was the environment Court which 
was called on to listen to and respond to Māori cultural 
and spiritual concerns in relation to water and the use of 
water to generate hydroelectric power . The environment 
Court recognised the scope and importance of Māori con-
cerns and endeavoured to incorporate them into its rec-
ommendations . But the recommendations were quashed 
by the high Court, and the quashing was confirmed by 
the Court of Appeal (see section 14 .13 .2(4)) . The rela-
tionships of Māori to their ancestral lands, waters, wāhi 
tapu, and other taonga were considered but overridden by 
other matters of national importance . Their kaitiakitanga 
was acknowledged but not given a place in the decision-
making processes . The principles of the treaty were con-
sidered but given less weight . The RMA did not provide 

protection for the claimant iwi . Their waters continued to 
be cut off and diverted, the same as before, and they still 
had no role in decision-making .

The State-owned enterprises ECNZ and Genesis, have 
been major players in the TPD context and in the regional 
and national economy . ECNZ in organising its research 
in the 1990s, and ECNZ and Genesis in preparing and 
presenting the AEE in 2000, worked to follow the spirit 
and intent of the RMA in their relationships with tangata 
whenua (see section 14 .13 .2(3)) . They endeavoured to con-
sult with iwi, to form resource management partnerships 
with iwi, and to incorporate iwi concerns into their con-
sent applications . In some instances working agreements 
were forged, as with ngāti tūwharetoa . In other cases, 
iwi felt marginalised and disempowered, as in the case 
of tamahaki Incorporated . More recently, in the lead-
up to the 2011 hearing of the environment Court, new 
agreements have been signed between ngāti rangi and 
Genesis, and the Whanganui river Māori trust Board and 
Genesis . Although these relationships were formed since 
our inquiry, and the specifics are confidential to the par-
ties, the very existence of such agreements represents an 
encouraging sign .

The RMA 1991, as interpreted by Genesis and the 
regional council, and confirmed by the high Court in 
2005, uses the concept of mitigation as an appropriate 
pathway to resolve conflicts between different parties and 
different value systems . none of the courts, since 1991, 
saw the return of full flows or the closure of particular 
intakes as compatible with the national interest in electric 
power generation .604 The negotiations which have taken 
place between Genesis and various iwi and hapū have, 
of necessity, focused on mitigation . The courts made it 
clear, for example, that the closure of the TPD intake on 
the Whanganui river was not a possibility  : the TPD was in 
position and its broad configuration would be protected 
in the national interest .

The essential treaty relationship is between iwi and 
Crown, but decision-making about the waters of te kāhui 
maunga, as determined by the RMA 1991, is in the hands 
of the regional councils to the north and the south of the 
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mountains . The RMA does not require the councils to 
carry out that delegated responsibility in accordance with 
the principles of the treaty . There are more recent provi-
sions, introduced into the RMA in 2005, for local author-
ities to enter into joint management agreements with iwi 
or groups representing hapū, but there is no requirement 
for this to happen and such agreements can be terminated 
at 20 days notice .605

We have pondered the nature of the problems with 
the RMA and its amendments .606 Is the Act fatally flawed, 
given the weakness of section 8, which requires only that 
the principles of the treaty be ‘taken into account’  ? or is 
it that those exercising powers have a low level of engage-
ment with te ao Māori  ? Alternatively is it because import-
ant provisions relating to iwi management plans, transfer 
of powers, and joint management, have not been taken 
up by local authorities  ? It is clear to us that the legislation 
that promised much in 1991 has not protected the waters 
of te kāhui maunga .

We were close to reaching a conclusion, when our 
attention was drawn to a 2009 finding by the environment 
Court sitting in a region outside of national Park . Unison 
Networks Ltd v Hastings District Council was concerned 
not with water power but with wind power . unison pro-
posed to establish a wind farm consisting of up to 34 tur-
bines in the vicinity of te Waka range in hawkes Bay .607 
A first stage of the proposal, on an adjacent site, had been 
approved but a second stage came under closer scrutiny 
because of the distinctive nature of te Waka landform and 
its special significance for tangata whenua . The local hapū, 
ngāti hineuru and ngāti tū, regard te Waka as their 
maunga and brought traditional lore to the environment 
Court .608 The court set sections 6, 7, and 8, which take 
heed of Māori concerns, alongside section 5 which sets 
out the Act’s single purpose ‘to promote the sustainable 
management of natural and physical resources’ .609 In the 
te Waka context, the Māori dimension, involving wāhi 
tapu, mana, and kaitiakitanga, outweighed the other 
dimensions and this particular windfarm application was 
declined .610 Windfarms are acceptable and desirable, but 
not on te Waka maunga .

The environment Court’s decision in respect of the te 
Waka range shows that Māori interests can sometimes 
be determinative . All too often, however, those interests 
are set aside – not because they conflict with the Act’s 
purpose but because they are subordinated to other con-
siderations set out in the Act . ngā iwi o te kāhui maunga 
sought recognition of their kaitiaki role but that recogni-
tion has not been granted to the extent that it might have 
been . Flaws in the RMA were clearly evident in the first 
decade of its operation, but the Crown has not remedied 
them in subsequent changes to the Act . As a result, the 
legislation has failed to protect the waterways of ngā iwi 
o te kāhui maunga in a way that takes account of tangata 
whenua interests and concerns .

The Crown has a duty to exercise kāwanatanga and to 
govern in the interests of all its people . It must, however, 
do this in a reasonable manner, allowing for the ranga-
tiratanga interests of the tangata whenua, consulting with 
them, and seeking their cooperation (see section 14 .13 .1(5) 
above) . In 1993, the ngāwha geothermal resource tribunal 
found that  :

The Crown obligation under article 2 to protect Maori 
rangatiratanga is a continuing one . It cannot be avoided or 
modified by the Crown delegating its powers or treaty obliga-
tions to the discretion of local authorities or regional author-
ities . If the Crown chooses to so delegate, it must do so in 
terms which ensure its treaty duty of protection is fulfilled .611

other tribunals, including those inquiring into the CNI 
and the tauranga stage 2 claims, have since endorsed that 
finding .612

Also relevant is the recent Stage 1 Report on the 
National Fresh water and Geothermal Resources Claim, 
where the tribunal drew particular attention to kai-
tiakitanga as a key aspect of rangatiratanga in matters of 
resource management . Like other tribunals, including 
the Wai 262 tribunal and the CNI tribunal, it saw tangata 
whenua as always retaining some degree of kaitiaki rights 
in resource management, no matter what the ownership 
status of the taonga . It, however, highlighted the Wai 262 
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tribunal’s view that kaitikitanga rights exist on a sliding 
scale, helpfully summarising the concept as follows  :

At one end of the scale, full kaitiaki control of the taonga 
will be appropriate . In the middle of the scale, a partnership 
arrangement for joint control with the Crown or another 
entity will be the correct expression of the degree and nature 
of Māori interest in the taonga (as balanced against other 
interests) . At the other end of the scale, kaitiaki should have 
influence in decision-making but not be either the sole deci-
sion-makers or joint decision-makers, reflecting a lower level 
of Māori interest in the taonga when balanced against the 
interests of the environment, the health of the taonga, and the 
weight of competing interests .613

We endorse that view and also draw attention to the 
CNI tribunal’s finding that, in any balancing of interests, 
‘Maori rights cannot be balanced out of existence’, nor is 
it sufficient to grant affected Māori ‘a limited right to be 
consulted’ .614

In terms of making provision for rangatiratanga (and 
notably kaitiakitanga) in its regulatory regime for the TPD 
since 1984, we find that the Crown’s performance has been 
mixed . Some matters have received little recognition in 
the legislation and regulations . Principal among them are 
certain spiritual concerns of the tangata whenua, includ-
ing those about the mixing of waters . We accept however 
that by 1984, once the scheme was in place, some things 
could not be reversed even had there been the will to do 
so  : for instance, short of rendering the whole TPD inop-
erable, diverted waters could not be undiverted in toto so 
as to restore their individual mauri . In other respects, the 
regime has improved somewhat over time but still fails to 
discharge the Crown’s duty of active protection, in that 
while much of the decision-making has been delegated to 
local bodies and State-owned enterprises, and while the 
regulatory regime encourages these bodies to be treaty-
compliant in their policies and processes, there is no bind-
ing requirement on them to meet treaty standards .

In this context we note that at least one new Zealand 
court of law has found that local bodies should be made 

accountable for upholding the treaty . As the Wai 262 tri-
bunal noted, the high Court stated in 2005  :

It is the responsibility of successors to the Crown, which in 
the context of local government includes the council, to accept 
responsibility for delivering on the second article promise . 
nowadays the Crown is a metaphor for the Government of 
new Zealand, here delegated by Parliament to the council, 
which is answerable to the whole community for giving effect 
to the treaty vision in the manner expressed in the RMA .615

As the Wai 262 tribunal said, ‘the Crown’s treaty duties 
remain and must be fulfilled, and it must make its statu-
tory delegates accountable for fulfilling them too’ .616 We 
agree .

14.13.3 Rights of Māori to benefit from use of their 
taonga to generate electricity
Development comes at a price, as the preceding sections 
have shown . But it also brings benefits . one of the claim-
ants’ principal grievances is that they have not shared 
in the benefits – particularly the commercial benefits 
– from the use of their taonga to generate electricity .617 
During our hearings, it is fair to say that not everyone 
supported this aspect of the claim . Some claimants spoke 
only of the harm that the TPD had caused to their taonga . 
rangiteauria uri, for example, wanted the western and 
eastern diversions decommissioned, as soon as alterna-
tive energy sources allow .618 Che Wilson told us that ngāti 
rangi would have said ‘no’ altogether to the TPD if asked at 
the time .619 These claimants do not see the TPD as a devel-
opment opportunity, either in the short or the long term . 
others, such as toni Waho, hoped that the people would 
come to ‘tolerate’ the TPD so that they could share in its 
benefits and become ‘genuine partners with the Crown in 
power generation’ .620 others still, such as George Asher, 
acknowledged the harm that had been done but saw the 
TPD as the most important development opportunity for 
ngāti tuwharetoa in our inquiry district .621 The Crown, it 
was held by some, should be licensed by the claimants to 
use their taonga for hydroelectric power, and should be 
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paying for that privilege .622 Māori, who have paid a heavy 
price for the TPD, should not be ‘left out in the cold’ when 
it comes to the profits .623

The Crown, however, denied that the claimants had a 
treaty or property right to benefit from power genera-
tion . Crown counsel relied on the decision of the Court 
of Appeal in Te Ika Whenua624 that Māori treaty rights 
should not be construed so widely as to include a right to 
generate electricity .625 The Crown also denied the claim 
of ‘misappropriating the possession or control of Maori 
taonga for various projects in the national interest, but 
excluding Maori from the benefits of these projects’ .626 
Crown counsel relied on the common law position that 
no one owned the water used by the Crown to generate 
power (and, by implication, no one needed to be paid for 
it) .627 Further, the Crown argued that customary rights 
over lakes and rivers did not give rise to any rights of use 
or control of water  : ‘Water is a public right . The [Māori] 
claims to use and control are inconsistent with the Crown’s 
view of that right .’628

We have already considered some of the relevant argu-
ments in chapter 13 . There, we concluded that legal own-
ership was the closest english equivalent to Māori cus-
tomary rights of possession and authority over waterways 
in 1840 . These rights were confirmed and guaranteed by 
the treaty of Waitangi . In agreement with the tribunal’s 
Te Ika Whenua Rivers Report, we found that the Crown 
ought to have devised a form of title that recognised Māori 
ownership of their water bodies, including ownership of 
the water that was an integral part of each water regime 
(section 13 .5 .1) . We also concluded that Māori retained 
property rights in their water bodies (including the water) 
unless it can be shown either  :

 ӹ that any particular river or lake was deliberately 
alienated, with the free and willing consent of its 
Māori owners, as was required by the treaty  ; or

 ӹ that Māori rights were specifically and unambigu-
ously extinguished by statute .

to our knowledge, there have been no such lawful 
extinguishments or deliberate and willing alienations in 
our inquiry district (sections 13 .5 .2, 13 .5 .3) . In our view, 

ngā iwi o te kāhui maunga retain residual proprietary 
rights in all the waterways of the national Park district . 
As we also noted in chapter 13, however, the exact legal 
status today of Māori rights and interests in respect of 
inland waters has not been determined by the courts (sec-
tion 13 .5 .2) . nonetheless, the Waitangi tribunal has found 
in several reports that Māori had a treaty right to develop 
their properties . The treaty obliged the Crown to actively 
protect this right . It included the right to develop their 
water bodies, taking advantage of new technologies and 
modern opportunities, such as tourism (section 13 .7 .3) .

We also rely on our explanation of the treaty devel-
opment right in chapter 1 (see section 1 .5 .9) . The right 
arises directly from the guarantees in the treaty  : Māori 
were guaranteed the Queen’s care and protection in the 
preamble and article 3  ; their property rights in article 2  ; 
and the rights of British subjects in article 3 . The rights of 
British subjects included a right to develop their proper-
ties . The development right is also sourced in the treaty 
promise that both Māori and settlers would benefit from 
settlement and the opportunities it created (the principle 
of mutual benefit) . The means for giving effect to these 
guarantees and promises was the partnership between the 
Crown and Māori, in which both treaty partners were to 
act reasonably and in good faith towards one another .

In section 1 .5 .9, we summarised the main features of the 
treaty development right . For the purposes of this chap-
ter, key aspects of the Māori right included  :

 ӹ the right as property owners to develop their proper-
ties in accordance with new technology and uses  ;

 ӹ the right to develop or profit from resources in which 
they have (and retain) a proprietary interest under 
Māori custom, even where the nature of that prop-
erty right is not necessarily recognised, or has no 
equivalent in, British law (which is our view of the 
rights retained by ngā iwi o te kāhui maunga in their 
waterways)  ;

 ӹ the right of Māori to retain a sufficient resource base 
to develop in the new economy, and of their com-
munities to decide when and how that base would be 
developed  ;
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 ӹ the opportunity today to participate in the develop-
ment of Crown-owned or Crown-controlled prop-
erties or resources or industries in their rohe (espe-
cially where the Crown is using tribal taonga and 
needs to redress past breaches or fufil the promise of 
mutual benefit)  ; and

 ӹ the right of Māori to develop as a people, including 
in economic terms (see also section 15 .12 .4) .

In this section of our chapter, we revisit some of what 
was said about these matters in chapter 13 in order to 
address the specific case of hydroelectricity, and we will 
consider them again in chapter 15 in respect of geothermal 
energy .

(1) The Te Ika Whenua decision and the Treaty right of 
development
We begin with the Court of Appeal’s decision in Te Ika 
Whenua, on which Crown counsel put great weight .629 
We have already set out the circumstances of this case in 
chapter 13 (see section 13 .3 .3) .

In our hearings, Crown counsel accepted that ‘the 
treaty does not require a static notion of the expression 
of Maori property rights’ .630 In other words, the Crown 
accepted that Māori – in common with other property-
owners – had a right to develop their properties using new 
opportunities and new technologies . on that issue, there 
was some agreement between the Crown and claimants . 
Chris Winitana told us  :

Any attempt to minimise that utilisation [of waterways] 
by straight-jacketing it to perceived traditional usages would 
be hotly contended . We argue that our traditional know-
ledge base has always been time adjusted and tested, it is not 
a closed system . It has always been incumbent on our experts 
to ensure that we are undertaking our activities in the best 
possible way with the best available resources . Just as that 
happened a thousand years ago when some of our ancestors 
arrived here to this new land and a new knowledge of living 
had to be worked through, so too will it happen a thousand 
years later with other new knowledges now available .631

Where the claimants and Crown disagreed was whether 

this development right applies to water . how far does it 
extend  ? What ‘properties’ does it include  ?

Crown counsel warned that the development of prop-
erty rights should not be defined too broadly . In particu-
lar, ‘there must be a [pre-existing] right which can carry 
the notion of development’ .632 In the Crown’s view, the 
treaty development right only applies to a right which 
existed in 1840 or a resource which was used traditionally 
in 1840 .633 Fishing rights, on that reasoning, were subject 
to a development right  ; an unknown resource or activity 
such as telecommunications using the radio spectrum or 
the generation of hydroelectricity was not .

In support of this argument, the Crown quoted the 
Court of Appeal in Te Ika Whenua as follows  :

however liberally Maori customary title and treaty rights 
might be construed, they were never conceived as including 
the right to generate electricity by harnessing water power … 
the treaty of Waitangi is to be construed as a living document, 
but even so it cannot sensibly be regarded today as meant to 
safeguard rights to generate electricity .634

Crown counsel concluded  : ‘In light of this finding, it can-
not be said that there was any development right in rela-
tion to the generation of electricity from water .’635

As we will also observe in the next chapter, where we 
consider the development of geothermal resources for 
electricity (sections 15 .9 to 15 .12), we agree with the tri-
bunal’s findings in the Te Ika Whenua Rivers Report and 
He Maunga Rongo . In essence, the tribunal has found that 
the Court of Appeal in Te Ika Whenua said that Māori 
did not have a right – as distinct from other citizens – to 
generate electricity . Clearly, such a right could not have 
been in the minds of either Governor hobson or the 
rangatira at the signing of the treaty in 1840 . nor, in the 
court’s view, could the treaty be regarded today as guar-
anteeing a right to generate power per se . The tribunal, 
however, found that Māori had a treaty right to develop 
their properties, which it distinguished from the Court of 
Appeal’s decision . Although similar to the right of non-
Māori property-owners in many respects, the Māori right 
is unique when it comes to water . This is because Māori 
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conceptualised water bodies as single, indivisible enti-
ties, encompassing the bed, banks, and water, with their 
own distinct mauri (life force) and whakapapa . As noted 
earlier, full rights of ownership over these water bod-
ies was the closest equivalent in english law at the time 
that the treaty was signed, which includes – all tribunal 
panels agree – the water as part of these indivisible water 
regimes .636

The treaty protected and guaranteed to Māori their 
taonga, as Māori understood, possessed, valued, and con-
trolled them . The treaty did not restrict Māori rights to 
that which can be possessed at law in england, which is 
the banks and bed of a waterway (and access to the water) . 
under the treaty, therefore, the Crown had an obligation 
to respect its Māori partner’s right to develop and profit 
from their property rights (which included their waters), 
unless voluntarily relinquished or lawfully extinguished .637 
As we said in chapter 13, there is no evidence of lawful 
extinguishment or willing alienations of waterways in the 
national Park inquiry district . hence, as the tribunal also 
found in the Te Ika Whenua Rivers Report and He Maunga 
Rongo, ngā iwi o te kāhui maunga retained property rights 
in their waterways . The te Ika Whenua rivers tribunal 
found that such rights must be ‘substantial’,638 regardless 
of who has access or legal title to the beds, although the 
rights will be all the greater where Māori are considered 
to have retained riparian ownership . These property rights 
included a development right to benefit commercially 
from the use of their taonga for hydroelectricity, whether 
developed for that purpose by themselves, by the Crown, 
or by third parties .639

This treaty development right was not relinquished or 
extinguished when the Crown gave itself the sole right to 
use water for electricity from 1903, although, as claimant 
counsel have argued, it was seriously impaired . Counsel 
for ngāti tuwharetoa said that the Crown ‘misappropri-
ated’ the treaty development right to itself from 1903 
onwards .640 We agree with that submission, although we 
note that the treaty right persists for the claimants in our 
inquiry district because of their residual proprietary inter-
ests in their waterways, and because the treaty promises 
of prosperity and mutual benefit have not been fulfilled . 

The Crown’s misappropriation of the development right 
does not need to be permanent (as we discuss below) .

There is also the question of the ‘national interest’ to 
consider . At the time and since, much weight was placed 
on the necessity of constructing the TPD so as to meet 
the nation’s growing demand for electricity . This develop-
ment was seen as vital to new Zealand’s domestic needs 
and economic growth . If Māori interests had to give way 
for that purpose, in the national interest, then the treaty 
required that the infringement of their rights be the least 
that was reasonably possible in the circumstances .

In earlier reports, the tribunal has accepted that the 
development of particular waterways for hydroelectricity 
was indeed essential in the national interest, and that it was 
beyond the resources of private enterprise to undertake 
such large-scale enterprises as the TPD .641 In other words, 
there had to be development, and it had to be done by the 
Crown . But was there the same justification – the genera-
tion of power in the national interest – for the Crown to 
appropriate all the revenue along with its sole right to use 
the water  ? We agree with the Petroleum tribunal, which 
found in respect of the petroleum resource  : ‘As ngata and 
others argued so eloquently in the house in 1937, even if 
the Crown did take control of the asset through expropri-
ation, there was no justification to withhold royalties from 
the true owners of the resource .’642 In our view, the same 
reasoning applies to the Crown’s statutory right to use the 
waterways of te kāhui maunga . Māori were entitled to 
be paid for the use of their proprietary interests in their 
waterways to generate power . This would have constituted 
a mininum interference with their property rights, if the 
generation of power was essential in the national interest .

The te Ika Whenua rivers tribunal found that, during 
the period in which the Crown managed hydroelectric-
ity as a public good (and not for profit per se), the Māori 
entitlement to compensation for the use of their property 
– and their corresponding loss of property rights – ‘might 
have been negotiated on a lesser basis’ .643 This was because 
of the ‘cooperative aspect and the benefits that would flow 
to all’ .644 We agree . But corporatisation in the 1980s and 
the ‘transition to commercialisation of power production’ 
increased the compensation due to Māori as the owners 
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of residual proprietary interests in their waterways .645 We 
have already noted a similar point above (see section 
14 .7 .5(12)), when we observed the pressing need for the 
Crown to now put aside the 1972 agreement and negotiate 
a new arrangement with the owners of Lake rotoaira .

We note the overall conclusions of the te Ika Whenua 
rivers tribunal  :

The tribunal holds that te Ika Whenua are entitled to pay-
ment for the use of their interest in the rivers for power gen-
eration and recommends that the Crown consult and negoti-
ate with te Ika Whenua over past use and to ascertain a suit-
able formula for payment for future use . It would seem to us, 
without attempting to bind or limit the parties in the areas 
of their negotiations in any way, that the following matters at 
least need to be addressed  :

(a) compensation for past use  ;
(b) compensation for loss of rights or the ability to share as 

a partner in power production  ; and
(c) payment for the future use of the proprietary interest of 

te Ika Whenua in the rivers .646

We turn next to consider what practical options existed 
for the Crown to have recognised (and compensated) 
Māori proprietary interests in their waterways at the time 
the TPD was planned and implemented .

(2) Recognising and compensating Māori rights
In terms of recognising and compensating Māori rights, 
there were several options available to the Crown at the 
time it constructed and began operating the TPD . ngāti 
tūwharetoa pointed out that practical alternatives for 
revenue-sharing included leasing and joint ventures . In 
claimant counsel’s submission, the failure to ‘protect ngati 
tuwharetoa’s treaty and property interests in its waters’ 
was not a foregone conclusion .647 In this section (and the 
next, where we consider Lake rotoaira in more detail), we 
explore some of the options available at the time .

royalties were one option for revenue-sharing . When 
petroleum was nationalised in 1937, for example, pay-
ment of royalties to its former Māori owners was 

contemplated .648 royalties could have been considered 
for hydroelectricity as well (indeed, ngata equated the 
Crown’s obligation to pay royalties for petroleum with its 
obligation to pay for lakes) .649 But this option would have 
required the Crown to accept that Māori had prior rights 
in water . The Crown came close to doing so in 1903, as the 
CNI tribunal observed . Parliament nationalised the right 
to use water for electricity in that year on the basis that 
pre-existing rights would have to be acquired (and paid 
for) . The 1903 Act included a saving clause that was rep-
licated in successive Acts, including the Public Works Act 
1928 . Although the Court of Appeal in Te Ika Whenua 
did not consider that this saving clause applied to Māori 
rights, the historical evidence available to the CNI tribunal 
suggested some doubt on that point at the time . The 
legal status of Māori rights to water was not seen as fully 
resolved in 1903, hence the perceived need to pass special 
legislation in 1926 for the Crown to use the taupō waters 
(with hydroelectricity as one of the objects in mind) .650

The Water and Soil Conservation Act 1967 fully 
entrenched the Crown’s sole right to use and control natu-
ral water .651 But doubts seem to have lingered even so . In 
1972, the Crown still contemplated the need – as it had in 
1926 – to acquire Lake rotoaira and to specifically vest the 
right to use the water of the lake and its inflowing rivers 
and streams in the Crown by legislation .652

We will discuss the option of acquiring (and paying for) 
Māori rights in more detail in the next section .

Alternatively, as the Whanganui river tribunal sug-
gested, Māori could have been empowered to license 
use of their waterways (and receive licence fees) .653 ngāti 
tūwharetoa favoured this option . In their submissions to 
the tribunal, they proposed a system of licensing ‘made 
retrospective to the commencement of tongariro Power 
Development operations on Lake rotoaira’ .654 A licens-
ing regime was in fact established for Lake rotoaira in 
the 1950s in the form of entry permits, but the electricity 
Department took special steps in 1959 to ensure its own 
exemption from having to pay for entry on (and use of) 
the lake .655 We will discuss the option of a licensing regime 
further in the next section .
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Leasing waterways for hydroelectricity was another 
possibility, as contemplated briefly for Lake rotoaira in 
the early 1970s .656 Indeed, we are reminded of the rotoaira 
forest scheme, where the Crown initiated a joint venture 
because Māori owned the land which it wanted to plant 
in trees, for the protection of the TPD and the develop-
ment of the regional economy . In many ways, the TPD 
itself should have been seen as just such a joint venture . 
We agree with claimant counsel on this point .657

In the evidence of russell Feist, the possibility of a joint 
venture or any such alternative was (in reality) killed by 
the Public Works Acts, because the Crown already had 
the rights it needed to use the water . In Mr Feist’s opin-
ion, any mention of a joint venture for Lake rotoaira in 
1972 would simply have ‘hardened the Crown’s attitude to 
the negotiations and the Crown’s resolve to take the lake 
compulsorily’ .658

We take Mr Feist’s point that there was a power imbal-
ance between the Crown and Māori at the time of those 
negotiations . nonetheless, the point for us is that the 
owners of Lake rotoaira had something very material to 
bargain with . Although the law compartmentalised water-
ways and treated water as a separate component (with 
the sole use-right vested in the Crown), there was still a 
practical difficulty for the Crown in controlling and devel-
oping a water resource when others owned the bed or 

fishing rights . officials’ arguments at the time about Lake 
rotoaira, Lake Ōtamangākau, and Lake te Whaiau show 
this very clearly .659 In that circumstance, Māori still had 
something to bring to the table for a lease or joint ven-
ture, as we shall discuss in more detail below . In practical 
terms, therefore, the Crown’s claim to own river and lake 
beds was just as important as its statutory water right in 
denying Māori any chance to benefit from use of their riv-
ers and lakes in the TPD .

In the event, the Crown’s concession in the native Land 
Court in 1943 – that it would no longer oppose Māori 
ownership of Lake rotoaira – was crucial for the TPD . 
The opportunity for ngāti tūwharetoa and ngāti hikairo 
to secure an economic benefit from the TPD lay with this 
lake, possession and control of which came to be seen as 
vital for the Crown’s power scheme . except in this one 
case of perceived necessity, the Crown did not contem-
plate acquiring (or paying Māori for the use of) waterways 
for the TPD .

We turn to consider the special case of Lake rotoaira 
next, in the context of the 1903 and 1926 legislation giving 
the Crown sole right to use water for electricity .

(3) Lake Rotoaira
The claim that the Crown needed to negotiate and pay for 
the use of waterways for power generation was not new 
when work began on the TPD . George Asher put it this 
way  :

ngati tuwharetoa have been consistent in seeking acknowl-
edgment of our rights from the Crown over many decades . 
I can assure the Crown that I am not a revisionist in stating 
this, as an important letter signed by hoani te heuheu and 
sent to The right honourable Peter Fraser, Prime Minister, on 
13 March 1944 makes evident …660

We will return to this 1944 letter shortly .
As we discussed earlier, the sole right to use natural 

water for electricity was first vested in the Crown in the 
Water-power Act 1903, and was then continued by a suc-
cession of Public Works Acts . When the 1903 Bill was 

The Saving Clause in the Water-power Act 1903

2 .(1 .) Subject to any rights lawfully held, the sole 
right to use water in lakes, falls, rivers, or streams 
for the purpose of generating or storing electricity 
or other power shall vest in his Majesty .

(2 .) The Governor may from time to time acquire 
as for a public work any existing rights or any lands 
necessary for utilising water for the generation or 
storage of electrical power . [emphasis added .]
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debated in parliament, northern Maori member hone 
heke told the house  :

It would not be proper for a Bill like this to take away from 
Maori owners the use of water-power on their lands . There is 
no telling what use even the Maoris may desire to put such 
water-power for themselves . … the sweeping provision [of the 
Bill] is going too far . … It is an attempt to take away native 
rights .661

The Minister of Works assured parliament that any pre-
existing Māori rights would be preserved and the Crown 
would have to pay for acquiring them (hence the inser-
tion of the saving clause) . But the breadth of these pre-
served rights was ambiguous .662 Later, the saving clause in 
the Water-power Act and its successors was interpreted as 
preserving the specific rights of those who were already 
generating power in 1903 or had been granted a right to 
do so .663 The CNI tribunal, however, found that broader 
Māori water rights remained a ‘live issue’ in this respect 
for at least 20 years after the 1903 Act .664 In the early 1920s, 
the attorney-general was worried that any new native 
Land Court titles to lakebeds would, as he advised the 
government, ‘raise a very serious difficulty in the matter of 
fishing and possibly the user of water for electric light and 
other purposes’ (emphasis added) .665

The CNI tribunal commented  :

This was an important doubt concerning the Crown’s 
‘sole’ right to generate electricity under the 1903 Act and its 
successors . to put the matter beyond doubt, therefore, the 
Government felt it necessary to pass legislation [in 1922] 
which, in giving effect to a negotiated agreement with te 
Arawa, declared that the ‘the right to use the waters of the said 
lakes’ was ‘the property of the Crown, freed and discharged 
from the native customary title, if any’ .666 The basis of this 
agreement, in the view of the Attorney-General, was that ‘we 
[the Government] did not admit you [te Arawa] had any-
thing to sell and therefore we had nothing to buy’ .

We did not hear evidence on the rotorua lakes negotiations 
of 1922 . We note, however, that the Crown felt it necessary, in 
1926, to make the same legislative enactment with regard to 

Lake taupo, its tributary rivers, and the Waikato river . here 
also, the Crown declared [by statute] the right to use these 
waters ‘to be the property of the Crown, freed and discharged 
from the native customary title (if any)’, adding ‘or any other 
native freehold title’ .667

The CNI tribunal found that the tūwharetoa parties to 
this 1926 agreement understood the negotiations (which 
resulted in the 1926 legislation and a tribal annuity) to be 
confined to fishing rights .668 In the 1940s, however, the 
government installed control gates and began to actively 
manage Lake taupō for hydroelectricity purposes . In 
his evidence for the claimants, George Asher explained 
tūwharetoa’s response . The ariki, hoani te heuheu, wrote 
an important letter to Prime Minister Fraser in 1944 . ‘It 
was written’, said Mr Asher, ‘after many hours of consult-
ation with tribal elders at a time when hoani was virtu-
ally bed-ridden . It provides an important insight into 
the views of ngati tuwharetoa in respect of their mana 
moana and rangatiratanga in respect of Lake taupo’ .669 te 
heuheu advised Fraser that the negotiations back in the 
1920s had not covered future use of the lake or its tribu-
taries for hydroelectricity . Any such use constituted a new 
matter requiring fresh negotiations with the iwi .670

Mr Asher quoted from the letter as follows  :

I now beg to ask on behalf of the tuwharetoa people what 
the Government propose to do in this matter . I take it that 
the negotiations in 1924–26 had no ulterior motive or aim . I 
take it that the use of taupo waters for a new purpose, namely, 
hydro-electric power, opens up a new question and requires 
fresh negotiations with us . If Parliament in its 1926 legislation 
[vesting sole right to use the water in the Crown] has omitted 
to protect our full rights as owners of Lake taupo, I take it 
that Parliament will now be bound in honour to rectify that 
omission and that you, on behalf of your Government, will 
see fit to give us an assurance to that effect before you leave 
for england .671

te heuheu’s letter was followed up by a tribal depu-
tation to Fraser in 1946, which made the same points . 
Although the Prime Minister promised an investigation 
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of their complaint, none appears to have been carried 
out and the matter lapsed .672 evidence from Ben White’s 
report suggests that this was not an isolated Māori claim 
in the 1940s . The Māori owners of Lake Waikaremoana 
were also seeking negotiations with Fraser at that time 
over payment for the use of their lake for electricity .673

George Asher explained the basis and import of ngāti 
tūwharetoa’s claim in the 1940s  :

Implicit in the words of hoani is the notion that ngati 
tuwharetoa maintained absolute mana and rangatiratanga 
(authority and control) over the Lake and expected the Crown 
to fully recognise their mana moana and mana whenua . 
Implicit also is the expectation that that mana entitled ngati 
tuwharetoa to benefit from the use of its taonga for hydro-
electric generation . … hoani’s statement that there was 
no discussion on rights to hydro electric generation in the 
1924–1926 meetings is consistent with this understanding and 
implies that the latter is a very different use right of the same 
taonga (taupo Moana) but one that would naturally require 
separate authorisation from ngati tuwharetoa . This notion, 
based on tikanga Maori, is that the authorisation of specified 
rights to use or occupy land, water or other taonga is derived 
from the mana and tino rangatiratanga of iwi . under this 
tikanga no sense of ownership was implied (or necessary) as 
this was considered contrary to the belief that these taonga are 
our tupuna and authority was given to occupy, utilise or con-
sume those resources nurtured and provided by our tupuna . 
Mana and the exercise of tino rangatiratanga was necessary 
to ensure that the ‘tika’ (correctness) applying to the use or 
acquisition of elements was maintained and enforced . each 
set of uses constituted a different set of circumstance and 
had different impacts to which different sets of regulations 
applied . This was necessary to ensure sustainability of the 
holistic order of things, in other words, proper stewardship 
(kaitiakitanga) . hoani’s stated expectation that new negoti-
ations had to be entered into for the use of taupo waters for 
hydro-electric power is consistent with this scenario .674

In particular, ngāti tūwharetoa of the time were con-
cerned that the 1926 legislation, which vested the right to 
use their waters in the Crown, was ‘an obstacle to ngati 

tuwharetoa’s capacity to authorise or benefit from the 
use of the Lake for hydro electric power similar to the 
authorisation for public fishing rights and the benefits 
received from this negotiation’ .675 That tūwharetoa were 
still entitled to benefit from the government’s use of their 
taonga for electricity, the tribe did not doubt . But no 
answer was forthcoming from the government in 1944 or 
1946 .

In the 1950s, planning for the TPD was under way when 
attention turned to Lake rotoaira . here, too, a new Maori 
Land Court title raised uncertainties for the Crown, just 
as the prospect of such titles for the rotorua and taupō 
waters had worried the Crown in the 1920s . In 1956, the 
Maori Land Court had appointed tribal trustees for the 
lake, whose purpose was ‘to utilise, develop and exploit the 
natural resources of the lake for the benefit of the own-
ers’ (emphasis added) .676 The trust order empowered the 
trustees to

make arrangements or contracts with the Crown or any 
department thereof for the use of the water from the said 
Lake for hydro electric or other purposes and to arrange and 
decide on behalf of the Maori beneficial owners upon the 
conditions affecting the rights to carry out such works includ-
ing fixing the consideration of compensation payable to the 
owners thereof .677

It is clear that the Maori Land Court and the owners both 
expected the Crown to pay for the use of the lake’s water 
for electricity . had the Crown’s obligation to create an 
appropriate form of title for waterways been honoured 
from 1840, many more such trust orders may have existed 
for the waterways of the national Park district at the time 
the TPD was established . As it was, only the owners of 
Lake rotoaira were in this position .

After the Minister of Maori Affairs approved the estab-
lishment of the rotoaira trust in 1957, the trustees worked 
with his department towards obtaining the power to 
license fishing in the lake, seeking the same powers to do 
so as acclimatisation societies .678 In principle, it was possi-
ble for the trustees to control all access to the lake and the 
Poutū river, and perhaps to license other activities, such 
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as use of the lake for hydroelectricity . The Bill empow-
ering the trustees to issue entry permits was introduced 
to parliament in 1959 . It thus came after (and, if passed, 
would prevail over) earlier statutes and the OIC authoris-
ing access and use for the TPD .

The electricity Department objected to the provisions 
of this Maori Purposes Bill, which gave the rotoaira trust-
ees these powers . In Arthur Davenport’s view, the Bill 
could or would have interfered with the department’s 
wide powers to enter necessary lands or waters and estab-
lish or operate works for the TPD . The department might 
now have to obtain and pay for an entry permit .679 And 
the trustees could say ‘no’ .

Because a licensing regime (in this case, entry permits) 
was a crucial mechanism by which the Crown might have 
recognised Māori rights and paid for their use in the TPD, 
we quote the electricity Department’s objections in 1959 at 
some length  :

In view of the proposed development of the tongariro and 
other rivers in the locality for hydro-electric purposes, which 
is at present under investigation, this Department would view 
with concern the passing into law of the [Maori Purposes] 
Bill . The use of Lake rotoaira and the Poutu river is an inte-
gral and essential part of these proposals, and it is considered 
that the provisions of the Bill in their present form would 
be likely to add to the cost of, impede, or even prevent the 
investigation, construction and operation of works for the 
use of the lake and river . [The undesirability of recognising 
and increasing the value of Māori fishing rights was then dis-
cussed, since it might increase the amount of future compen-
sation payments if fisheries were harmed by the TPD .]

… The Department is not only perturbed about the possi-
bility of inflated compensation claims, but is also concerned 
about the exclusive rights relating to entry on the lake, river 
and surrounding land that the Bill creates . The statutory rights 
of entry of the Department, the Ministry of Works and others 
concerned with the investigation, construction and operation 
of power schemes are contained in sections 107 (relating to 
surveys) and 311 and 312 (relating to construction and opera-
tion) of the Public Works Act 1928 . It is most undesirable that 

any legislation affecting any particular piece of land, espe-
cially if it features prominently in a power scheme, should 
derogate from these wide and general powers .

It is desired therefore that even if it is decided to proceed 
with the Bill … the rights of entry under the Public Works 
Act without the need for an entry permit should be preserved . 
This could be done by making the provisions relating to the 
need for entry permits without prejudice to the rights of the 
Crown, its servants, agents or contractors under the Public 
Works Act .680

After discussion between the Maori Affairs Depart-
ment, the electricity Department, and the Ministry 
of Works, the Bill was revised in 1959 to include the 
requested exemption .681 This is not surprising, given the 
great power that the Ministry of Works and the electricity 
Department wielded at that time, and the overriding 
importance accorded to hydroelectric development . We 
have no information as to whether the rotoaira trustees 
were consulted about or agreed to this change .

Again, this was not a one-off incident . The electricity 
Department had raised similar objections over the trust 
order for Lake omapere in 1956, which had also been 
revised accordingly .682

The possibility thus existed for entry permits or licences 
to be used to recognise Māori rights and to pay for the 
use of particular waterways in the 1950s . This could have 
been done without requiring the government to make a 
general concession of Māori rights or to concede Māori 
ownership of water at all . But the electricity Department 
scotched the possibility during the planning stage of the 
TPD . It was not, of course, a universal remedy because 
it depended on the Crown recognising Māori property 
rights in some form – specifically, ownership of a bed . As 
mentioned earlier, Sir Apirana ngata had drawn an apt 
comparison between the Crown paying a royalty for pet-
roleum and the Crown paying annuities for the rotorua 
and taupō lakes .683 But, as will also be recalled, the Crown 
had already obtained the bed of the tongariro river in 
1926, and was soon to win the Whanganui riverbed liti-
gation (in 1962) . It also claimed title to other river and 

14.13.3(3)

Downloaded from www.waitangitribunal.govt.nz

Downloaded from www.waitangitribunal.govt.nz 



The  Tongariro Power Development Scheme

1159

stream beds in our inquiry district . Legal ownership of 
the rotoaira lakebed, therefore, became almost the only 
avenue by which iwi in our inquiry district could secure at 
least some form of recognition and benefit from the TPD .

In the 1940s and again in the 1950s, ngāti tūwharetoa 
had put forward a claim that the Crown needed to negoti-
ate and pay for the use of their taonga to generate elec-
tricity . The next opportunity to do so came in 1964, when 
the Crown held meetings to discuss its plans for the TPD . 
From the evidence in the reports of Marian horan and 
tony Walzl, however, no such claim was put forward at 
these meetings .684 nor was it raised explicitly in the nego-
tiations over Lake rotoaira in the 1970s .685 George Asher 
acknowledged this point and suggested that by this time, 
ngāti tūwharetoa had accepted the reality of the Crown’s 
statutory powers over water  : ‘to take a similar stand to 
that of hoani te heuheu in 1944’, he said, ‘would have 
been an act of futility given the Crown’s ability to wield its 
public works powers’ .686

This did not mean that the owners of Lake rotoaira 
were out of options for recognition and payment in prac-
tical terms . After the Crown made itself exempt from 
the entry permit regime in 1959, it nonetheless remained 
unsure about the sufficiency of its powers to use, modify, 
and control Lake rotoaira . As we discussed earlier in the 
chapter, a significant part of the government’s concern 
was the compensation it might have to pay, both for dam-
age to fisheries and for periodic raising and lowering of 
the lake . But it was also concerned to obtain secure pos-
session and control of the lake, which was the lynchpin 
of the TPD . According to the Commissioner of Works in 
1971, it was ‘usual policy’ for the Crown to protect hydro-
electricity investments by owning or acquiring all ‘power 
lakes’ .687 Indeed, the Crown had just negotiated a lease of 
Lake Waikaremoana from its Māori owners .688 The gov-
ernment was prepared to forego purchase of what it knew 
to be ‘cherished hereditary land’ (the rotoaira lakebed), 
if the only way to get possession was by lease .689 officials 
debated paying a rental or maybe a large one-off sum to 
secure a lease in perpetuity .690 Leasing the lake for an 
annual rental would have been a significant economic 

boon for its owners, who had few other development 
opportunities .

In the event, as we set out above in section 14 .7 .5, the 
owners were so worried about a compulsory taking that 
they agreed in 1972 to allow the Crown full powers to use, 
control, lower, and modify the lake without any payment 
or compensation at all, so long as the Crown undertook 
never to take the lake by compulsion .

In his evidence for the claimants, George Asher sum-
marised their view of the 1972 agreement and the effects 
of this (and the TPD) on their development rights . In his 
view, it represented a ‘huge windfall of benefits’ for the 
Crown, while foreclosing on the tribe’s options to share in 
(and exert influence over) the development of their natu-
ral resources  :

The TPD story also represents a gross failure of the Crown 
to actively protect ngati tuwharetoa interests as well as its 
development rights . At the start of this project and under fair 
circumstances, ngati tuwharetoa was in a position to capi-
talise on their mana, rangatiratanga and legal title, and nego-
tiate a way forward as appears to have been the intention in 
the 1924 legislation in respect of Lake taupo . This could have 
opened the way for the discussion of various options for the 
creation of opportunities for ngati tuwharetoa including 
leasing, self development or joint venture . Most importantly 
it would have given ngati tuwharetoa a rightful place at the 
table to determine what the most appropriate use options 
were for ngati tuwharetoa and which of these options pro-
vided the optimal benefit to them within the context of the 
tikanga of ngati tuwharetoa . The failure of tuwharetoa to 
have meaningful input into the decision to build the TPD, and 
to share in the revenue generated by the scheme places in per-
spective the other benefits promised by the Crown to ngati 
tuwharetoa .
 . . . . .

The water resource of Lake rotoaira is of high value for 
electricity generation because it is located at altitude . The 
Crown, however, has vested in itself unlimited and free access 
to the current supply of water without obligation to the Lake 
owners . This was a significant windfall for the Crown . The 
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effect of which [is] ngati tuwharetoa as the resource ‘owner’ 
had not agreed to forfeit potential benefits or opportunities 
but was instead left to bear extraordinary costs .691

earlier in this chapter, we found that the negotiation 
and outcomes of the 1972 agreement did not meet the 
Crown’s treaty obligations . We add here that, in negotiat-
ing this agreement, by which the owners of Lake rotoaira 
sacrificed any commercial benefit from the use of their 
property interests so as to simply to retain those interests, 
the Crown breached its obligation to protect those owners’ 
treaty development right . All claimant groups with rights 
in the lake were prejudiced by the deprivation of any 
financial benefit from the vital role that their lake played 
in the TPD . The possibility of a lease and rental moneys 
from Lake rotoaira was their most realistic chance to 
share in the benefits from using their taonga for electric-
ity . everyone agreed at the time that what was sought was 
not small monetary payments to individuals but rather 
the capital resources for tribal development projects . The 
loss of this opportunity in 1972 was a significant blow to 
the claimants . This loss compounded the earlier denial of 
their right to license entry to the lake for hydroelectricity 
purposes in 1959 .

George Asher commented  :

The establishment of the TPD represents a blatant denial of 
ngati tuwharetoa’s right to control and thereby benefit from 
its 1840 position and status of mana and rangatiratanga over 
all the lakes and rivers of the region that we whakapapa to . 
This injustice stands on its own merits whether the Crown’s 
tactics in acquiring the use of Lake rotoaira are proven to 
be underhand and coercive or not . The Crown’s failure to 
acknowledge our treaty rights over our waterways has been a 
severe blow to tuwharetoa’s aspirations of participating in the 
modern economy .692

In 1977, the owners tried to revive the possibility of a 
lease, once the harm to the rotoaira fisheries became very 
clear . But we have virtually no information about this 

initiative, including whether or not a rental was proposed . 
Although the Internal Affairs Department expressed 
interest, we also have no information as to why this 1977 
proposition was not followed up .693

As we explained in section 14 .7 .5, the rotoaira trust 
complained to the Crown in 1984 . John Asher wrote to the 
Minister of energy about the government’s ongoing fail-
ure to pay ‘one cent of income for the use of [the trust’s] 
property for the generation of electricity’, despite ‘a mas-
sive income return to the NZ electricity Department’ .694 
The claim was conceived in terms of the government mak-
ing free use of property rights vested in Māori owners by 
the courts – that is, the rotoaira lakebed – and not as an 
attack on the Crown’s statutory right to use the water . The 
trustees sought an annual rent for the lakebed  ; in essence, 
the lease arrangement that the Crown had been willing 
to consider back in 1972 . In response, the government 
relied on the 1972 deed to deny any obligation on its part 
to ‘recompense’ the owners of Lake rotoaira .695 In 1992, 
the rotoaira trustees attempted to use the resource con-
sents process to reopen this question, without success .696 
Since then, a mitigation agreement with Genesis energy 
has been negotiated but we have no information as to its 
contents .697 George Asher assured us that it did not cover 
compensation for the matters that we have addressed in 
this section of our chapter  :

It was understood by both parties that this agreement was 
a mitigation package, negotiated within the parameters of 
the RMA, with no intention of it containing any compensa-
tory element in terms of the issues earlier raised by the Lake 
trustees . In regard to the latter, the agreement specifically 
acknowledges the right of ngati tuwharetoa to take its griev-
ances to the Waitangi tribunal .698

As we found in section 14 .7 .5 above, we agree with the 
claimants that the Crown nationalised the benefits that 
would accrue from the TPD . We stated our view that, after 
corporatisation and the commercialisation of the electric-
ity industry, it would be unconscionable for the Crown to 
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continue to refuse to put aside the 1972 deed and negotiate 
a fresh arrangement for Lake rotoaira .

We add here that the owners of Lake rotoaira, in com-
mon with all claimants whose proprietary interests have 
been used to generate electricity in the TPD, are owed 
compensation for the past use of their taonga without pay-
ment . Māori have a unique property right in their waters, 
ngā iwi o te kāhui maunga have a development right in 
their properties (including their waters), and the Crown 
has breached that right in its construction and operation 
of the TPD . This is of concern when the public derives 
great benefit at the expense of the Crown’s treaty partner, 
especially when the Māori treaty partner had so few other 
development opportunities in our inquiry district .

We turn next to consider any other development oppor-
tunities which arose because of the TPD .

(4) Other development opportunities created by the TPD
The claimants relied on the evidence of russell Kirkpatrick 
to suggest that their district has become a ‘net exporter 
of resources’ for the benefit of others  : ‘resources are 
exploited and the resource and the profits from it are then 
exported from the region, while local iwi do not share in 
it’ .699 There is a great deal of truth in this observation . In 
the case of hydroelectricity, this is self-evident, but a far-
reaching scheme such as the TPD carried with it a range of 
regional development opportunities . For the claimants in 
our inquiry, the most important were  :

 ӹ the opportunity for employment on the construction 
and maintenance of the TPD  ;

 ӹ the opportunity for the owners of Lake rotoaira to 
extend their operations so as to profit from recrea-
tional fishing and boating on new waterways created 
on their lands  ;

 ӹ the rotoaira afforestation project on Māori land that 
arose principally from the need to protect the waters 
used by the TPD  ; and

 ӹ the creation of a new township (with its attendant 
needs and services) in their midst .

We deal with each of these opportunities in turn .

First, the claimants do not deny that paid employment 
resulted from the TPD . John Manunui told us  :

There were plenty of jobs working on the TPDS from the 
day it started to the day that the project was completed .

I worked on the Scheme between 1967 and 1969 . I trav-
elled with 10 other men from Kakahi to the site to work from 
Monday to Saturday .

The elders did not take issue with us working on the 
Scheme . At that time they did not know what damage it 
would cause to the awa .

other people in ngati Mananui did not have anything to 
say about the TPDS either as it brought jobs to our people, 
who had been without work since all the mills in Kakahi had 
closed in the early 1960s .700

other witnesses, such as Patrick Piripi, also referred to 
local Māori working on the TPD . Despite their fears for 
the environment, which have since come true, ‘we just 
needed a job to work and get paid’ .701

We do not have exact figures for the employment cre-
ated by the TPD . In 1964, Gibson had assured a meeting 
of tūwharetoa landowners that there would be a ‘large 
employment opportunity’ for them as local residents .702 
There is no reason to doubt that the employment cre-
ated by the power scheme was significant, at least until 
the early 1980s when construction was completed . As we 
noted in chapter 9, it was hard to find local workers for 
forestry in the late 1970s because wages for unskilled work 
on the TPD were so high, but the situation was very dif-
ferent a decade later . The tūwharetoa Māori trust Board 
praised the employment generated by the TPD in the 
1970s .703 There were social benefits, including the reten-
tion of young people and whanau to work in their own 
tribal area .704 Without the TPD and forestry, more people 
could have been lost to the cities .705 ngāti hikairo wit-
nesses, however, emphasised a negative side to all this TPD 
employment  : in their view, relocation within the district 
for this work (especially to turangi) was not beneficial for 
farming or for rural tribal life .706
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When put alongside forestry employment, it is clear 
that the Crown’s hydro development did provide a sig-
nificant but finite economic opportunity for ngā iwi o te 
kāhui maunga .

This was also the case for the rotoaira forestry joint 
venture, although its benefits were limited . As we found 
in chapter 9, the Crown was unlikely to have proposed 
this afforestation project, or to have agreed to expand it at 
the owners’ request, if not for the need to protect the TPD . 
In a very real sense, this opportunity was created by the 
TPD . While the government was influenced by other fac-
tors, such as regional development and employment, the 
TPD was clearly the deciding one . The rotoaira forestry 
scheme created some employment and paid dividends to 
the owners, although neither was as impressive as origin-
ally hoped (see chapter 9) .

The development opportunity created by the flooding 
of Māori land to create new lakes, however, was not ful-
filled . We have already discussed this issue, and whether 
the Crown made a definite undertaking about the lakes, 
in section 14 .7 .4 . here, we address the aspects rele-
vant to treaty development rights . The owners of Lake 
rotoaira and the lands taken for Lakes te Whaiau and 
Ōtamangākau had hoped to corner the market for recrea-
tional fishing and boating in their district . Instead, as we 
have seen, the Crown insisted on ownership of the new 
lakes as essential for operating the TPD . The government 
could not exercise the necessary degree of control, it was 
held, unless it owned these lakes . This meant that the 
Crown, not Māori, would gain the benefit of the develop-
ment opportunity, a point that was conceded by officials  :

The owners argue that the powers of entry under the 
electricity Act 1968 and the Public Works Act 1928 are 
adequate to enable any necessary works to be undertaken 
for the maintenance and control of the new lakes . The pow-
ers under the Act are extensive but their purpose is to enable 
work to be done, and they do not provide adequate powers 
of control . It is expected that close control will be essential 
to minimise, for instance, growth of lake weed and pollution, 
and the power to control is obtained only by ownership . Any 
alternative would involve the Crown in continuing conflict 

with the owners, and recurring and expensive compensa-
tion claims . It has always been policy to acquire such lands . 
The owners suspect that the Crown seeks to acquire the 
lakes to secure valuable fishing and public recreation areas, 
and although this would be a result of acquisition, it is only 
a consequence of an action which is essential to the Power 
Development . [emphasis added .]707

While control of the new lakes was said to be the pri-
mary concern, officials also wanted to prevent future 
compensation claims (if the new fisheries or lakes were 
damaged by the TPD) . These concerns seem reasonable 
to us but could have been accommodated without deny-
ing the claimants this important development opportun-
ity altogether . In reality, officials were opposed to what 
they called the ‘dangerous Lake rotoaira principle’ where 
access and fishing was licensed by Māori owners . They did 
not want to see these rights replicated if new Māori-owned 
lakes were created, hence the desire to take the land com-
pulsorily for public works, compensate at its current low 
value, and then flood the land to create the new lakes .708 
The government had a legitimate concern about the con-
trol of waterways for the TPD  ; indeed, that very concern 
would soon push it into contemplating acquisition of Lake 
rotoaira itself . But the result denied Māori a development 
opportunity arising from the TPD, and showed no regard 
whatsoever for their interests .

Thus, rather than providing an economic development 
opportunity for the Māori owners, the Crown appropri-
ated the benefits of the new lakes . In 1964, tripe raised the 
possibility of compensation  :

there is assuredly a danger that the fishing business of the 
trustees, which at the present moment is unique, will be only 
one of many other sources of fishing in the area, artificially 
created by Government . Irrespective of the legal aspect this 
is a matter for which the rotoaira trustees, on behalf of their 
numerous beneficiaries, will expect the Government in good 
faith to compensate them .709

In the 1970s, Lake rotoaira fishing revenues dropped 
drastically . one reason was said to be the diversion of 
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anglers to Lake Ōtamangākau .710 By this time, of course, 
the Lake rotoaira trust had given up all its TPD compen-
sation rights in order to retain ownership of the lake, an 
agreement which we have found to be in breach of treaty 
principles . As we recommended in chapter 10 (see sec-
tion 10 .5 .4(5)), the Crown’s actions can now be remedied 
by the creation of rights to Lake te Whaiau and Lake 
Ōtamangākau which are akin to rights to Lake rotoaira .

Finally, the construction of a new township in their dis-
trict was a potential development opportunity for local 
iwi . Claimant witnesses in our inquiry were dismissive of 
this opportunity in the wider context of the TPD . George 
Asher commented  :

The failure of tuwharetoa to have meaningful input into 
the decision to build the TPD, and to share in the revenue gen-
erated by the scheme places in perspective the other benefits 
promised by the Crown to ngati tuwharetoa, in terms of a 
new township (for which our ancestral land was taken), and 
for which we were merely given jobs as labourers .711

We did not receive detailed evidence or submissions 
about turangi and its economic and social significance  : 
the turangi township claim has already been heard and 
settled . We refer parties to the tribunal’s report and make 
no further comment on this matter .712

According to claimant counsel, the benefits of the TPD 
as actually delivered were ‘jobs for a few years as bulldozer 
drivers’ .713 While we appreciate the sentiment expressed in 
this comment, we think that this position is too extreme . 
The employment created by the TPD was a significant 
but relatively short-term opportunity which benefited 
local iwi . Also, the rotoaira afforestation scheme, which 
delivered both jobs and dividends, was a by-product of 
the TPD and likely would not have happened without it . 
These were significant development benefits . They were 
offset, however, by the damage done to Māori interests by 
the TPD and the failure to deliver on the truly great devel-
opment opportunity  : a joint venture which recognised 
Māori’s rights in their waterways and paid for their use in 
the generation of power, for the benefit of the nation . If 
our findings and recommendations are heeded, it is not 

too late to start delivering on that development opportun-
ity today .

14.14 Looking Forward
We have reviewed the evidence relating to the planning 
and construction phase and the post-construction impacts 
of the TPD, and made a number of findings . We now 
address the matter of what might be done in the future . 
We frame this section with an overarching question  :

 ӹ In what ways can the relationships between ngā iwi 
o te kāhui maunga and the waters of the TPD be 
restored  ?

In particular  :
 ӹ how can the benefits of water use be shared between 

Crown and iwi  ?
 ӹ What restorative measures might be undertaken  ?
 ӹ What compensation is appropriate where damage 

has been sustained or restoration measures are not 
practicable  ?

 ӹ how can the kaitiakitanga o ngā iwi o te kāhui 
maunga over their waters be restored  ?

14.14.1 Sharing the benefits of water use
There are larger issues to do with the ownership of 
water which have not been determined in new Zealand . 
ownership issues were set aside during the process of 
resource management law reform in the 1980s and the 
focus of the resource Management Act 1991 is on the use 
of resources . There are, nonetheless, subsequent economic 
benefits which accrue from rights to use natural resources, 
including water . use rights have become, de facto, prop-
erty rights .

ngā iwi o te kāhui maunga have brought specific claims 
and have argued that Crown recognition of Māori rights 
to water is long overdue and that loss of control over 
waterways and their associated resources has meant that 
economic opportunities have been denied to them .

It is clear to us that the claimants have borne the brunt 
of the tongariro power scheme’s negative impacts, dur-
ing its development and its operation, without being able 
to share in its economic rewards . The wider issues of the 
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ownership of water, the use of water for electricity genera-
tion, and the manner in which the benefits from such use 
are shared between iwi and Crown are matters of national 
importance, which are also being addressed in a separate 
inquiry .714 Without wishing to make detailed recommen-
dations, we have already stated our view that ngā iwi o te 
kāhui maunga are entitled under the treaty to be paid for 
the use of their taonga to generate electricity, and that they 
are owed compensation for past use of their waterways for 
that purpose in the TPD . In particular, our view is that the 
1972 Lake rotoaira agreement must be set aside and a new 
arrangement negotiated with the lake’s owners .

We also note the following submission from counsel for 
ngāti tūwharetoa  :

ngati tuwharetoa seek recommendations that if they are 
to build a sustainable economic base for the future, then the 
Crown needs to facilitate – by way of redress for its treaty 
breaches in misappropriating their taonga and in acknow-
ledgement of their right to development – tuwharetoa’s entry 
into what have become the mainstays of the economy in the 
region – hydro-electric generation  ; geothermal power gen-
eration  ; tourism .715

We endorse this submission insofar as it relates to 
hydroelectricity and the TPD, and say that it applies to all 
ngā iwi o te kāhui maunga who wish to become ‘genuine 
partners with the Crown in power generation’, as toni 
Waho put it .716 not all wish to do so, although all claim-
ants want aspects of the TPD altered or improved, as we 
have discussed in section 14 .13 .2 .

For those who see hydroelectricity as a development 
opportunity for their iwi today, the Crown needs to con-
sider something more than just payment for the use of 
proprietary rights so as to generate power . The claimants’ 
exercise of tino rangatiratanga over their taonga, their 
need for re-empowerment, the restoration of their mana, 
and their development aspirations  ; all may be addressed 
to some degree by becoming partners in the modern elec-
tricity industry .

In saying this, we rely on the findings of the CNI 
tribunal, which examined this issue for the iwi of the 

central north Island and concluded that those iwi have 
a present-day right to participate in the hydroelectricity 
industry . The source of this right was explained by the CNI 
tribunal as follows  :

 ӹ the development or activity is a legitimate outgrowth or 
development of a customary property right  ;

 ӹ the development or activity is in their rohe  ;
 ӹ the development or activity involves their taonga (whether 

still in their legal ownership or not)  ;
 ӹ they have had a long association or history of involvement 

in the development or activity (in terms of their requests 
for payment for the use of their lake [taupō], the short-
term and long-term effects on them of the tongariro 
Power Development and the manipulation of lake levels 
since 1941, and their involvement in working on the power 
projects)  ;

 ӹ a tribal initiative is involved or contemplated  ;
 ӹ the development or activity may contribute to the redress 

of past treaty breaches  ; and
 ӹ the development or activity may assist their cultural, social, 

or economic development .717

The CNI tribunal’s findings are applicable to ngā iwi 
o te kāhui maunga . It is for the Crown and claimants to 
discuss how this development opportunity might best be 
given effect in today’s circumstances .

We turn next to consider restorative measures in 
respect of the negative impacts of the TPD, which were an 
issue for all claimant groups .

14.14.2 Restorative measures to be undertaken
The CNI tribunal considered that where the tangata 
whenua were ‘experiencing a disproportionate share of any 
negative environmental impacts resulting from previous 
or current Crown breaches of the treaty’, then ‘the Crown 
or its delegates should give some priority to providing the 
remedies necessary to ameliorate those impacts’ .718 We 
agree, and would extend the recommendation to include, 
wherever possible, all types of negative impact .

The TPD has impacted on the streams and river sys-
tems of te kāhui maunga, and also on Lake rotoaira . The 
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claimants do not, for the most part, seek the removal of 
the TPD and the restoration of waterway configurations to 
their pre-TPD state . rather, they seek the increase of flows 
in some streams, the restoration of habitat, and the resto-
ration of native fish species . They seek to restore ecologi-
cal relationships and spiritual relationships .

Mitigation in the form of picnic areas and landscaping 
in affected zones is not sufficient . As a first step towards 
the restoration of habitat and spiritual relationships, iwi 
have sought the improvement of river flows in particu-
lar places of high spiritual and cultural importance . They 
have attempted to do this through the resource consent 
process, and now through claims to the Waitangi tribunal .

Changes in lake level, fluctuations in lake level, sedi-
mentation, loss of water quality, and changes in habitat, 
are of particular concern to the owners and kaitiaki of 
Lake roto aira . Wāhi tapu, mahinga kai, and nohoanga 
have been flooded . The tributaries of the Whanganui, 
Whanga ehu, and tongariro have all been affected with 
loss of habitat, and loss of indigenous species . The claim-
ant iwi have lost kai, they have lost customary use, and 
they have lost opportunities for healing and ritual .

We recommend, as a principle, that ‘cultural flows’ be 
re-established in ngā wai o te kāhui maunga, as has been 
done in some parts of Australia, to restore habitat, to 
assist where practicable the recovery of indigenous fish, to 
restore customary use, and to retain mana . We are aware, 
from information supplied to the environment Court in 
June 2011, that one-on-one negotiations have taken place 
and agreements entered into between Genesis and a num-
ber of iwi organisations since the Wai 1130 hearings were 
completed . As a result, a number of mitigations have 
already been put in place .

We are aware that the resource consents for the TPD 
will not come up for review until 2039 and that further 
one-on-one negotiations about mitigation packages may 
take place in the interim . We are also aware that iwi may 
be unevenly equipped to participate in these negotiations 
and achieve the most appropriate mitigations .719 We see 
a need for comprehensive research, which combines 
the skills of Western science and mātauranga Māori, to 
monitor the waterways of te kāhui maunga, including 

Lake rotoaira, and identify the mitigations which will 
best meet the needs of each iwi . Such research will have 
a double role  : it will inform and support the one-on-one 
negotiations between Genesis and iwi  ; and it will provide 
a baseline for the assessment of environmental impacts 
which will be required in advance of the 2039 hearings . 
We recommend that the Crown funds this research .

14.14.3 Appropriateness of compensation
The claimants have suffered economic, ecological, cul-
tural, and spiritual losses when rivers have been dammed 
or diverted and, in the case of rotoaira, when their lake 
has been used for water storage purposes . Lack of consult-
ation, lack of opportunity for mutual cooperation, and 
lack of agreement by iwi means that the responsibility for 
the damage caused by the TPD must fall on the Crown 
alone . Where remediation is not possible, there should in 
each case be compensation for the damage done . It should 
cover the full spectrum of losses and should take into 
account the nature and duration of the damage .

There are four points we would make in relation to 
Lake rotoaira  :

 ӹ The ‘no compensation’ provision in the Lake rotoaira 
deed should be set aside and the damage reassessed  : 
such a provision is a serious breach of the principles 
of the treaty .

 ӹ The loss of revenue from the Lake rotoaira trout 
fishery has been addressed in chapter 13 and in this 
chapter . The owners of Lake rotoaira should also be 
compensated for the loss of subsistence from kōaro 
and other indigenous fish .

 ӹ The trustees of Lake rotoaira suffered loss of eco-
nomic opportunity when their plans for a tourism 
and accommodation development were negatively 
affected, initially by the raising of the lake level, and 
subsequently by the deterioration of water qual-
ity and fishing opportunity . We recommend that 
the Crown provide compensation for these negative 
effects . The priority, however, from the claimants’ 
perspective, is to focus on improving water quality .

 ӹ We have addressed the use of water, and the eco-
nomic benefits that flow from the use of water, in 
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sections 14 .13 .3 and 14 .14 .1 . We found that ngā iwi o te 
kāhui maunga are entitled to compensation for past 
and present use of their taonga to generate electric-
ity . In the case of Lake rotoaira, we see the use of the 
lake for storage purposes as a particular and press-
ing issue . The value of the lake for TPD purposes is 
substantial, and the loss of amenity to the lake trust-
ees is substantial . We recommend that the trustees be 
compensated, not just for damage done but also for 
the value of the lake for water storage from the date 
of commercialisation . It is for the Crown to deter-
mine if the ongoing payments should be carried by 
the Crown or by Genesis . As the tribunal stated in Te 
Ika Whenua, there is justification for a lower rate of 
compensation during the period when the Crown’s 
hydroelectricity schemes were managed as a public 
good rather than a commercial enterprise (although 
significant revenue was still received at that time) .720 
In relation to the transition to commercialisation 
of power production, the te Ika Whenua rivers 
tribunal found  :

The treaty has been described as a living document, 
the interest of te Ika Whenua in the rivers remains, and 
if the circumstances of the use changes, as has happened, 
then the Crown is bound to reconsider the interest of 
te Ika Whenua . It seems quite unacceptable that com-
mercial profit can be made from te Ika Whenua’s inter-
est in the rivers without any form of compensation or 
payment . The considerations that might be addressed in 
appropriating property for cooperative use as opposed 
to commercial use could be markedly different, and the 
Crown in fairness to its treaty partner is bound to take 
these into account .721

We agree, and we consider that this finding is particularly 
apt for Lake rotoaira .

14.14.4 The restoration of kaitiakitanga over waters
ngā iwi o te kāhui maunga have largely been excluded 
from the management of their water resources . under 

the RMA, this task has been delegated to the Manawatu–
Wanganui and Waikato regional Councils .

Ko Aotearoa Tēnei, in an examination of the RMA, has 
asked if the current RMA system provides for kaitiakitanga 
control, partnership, and influence on environmental 
management .722 It finds that the Act has not fulfilled its 
promise with respect to Māori  : there have, in particular, 
been very few transfers of powers to iwi authorities .723

Ko Aotearoa Tēnei encourages greater use and recogni-
tion of iwi management plans, and points towards part-
nership arrangements as an appropriate way to involve 
iwi in decision-making without excluding local govern-
ment or wider communities of interest .724 The report also 
recommends greater use of national policy statements to 
enhance ‘kaitiaki control, partnership, and influence on 
environmental decision-making’ .725

our recommendations recognise the very particular 
character of our inquiry district, the importance of the 
waters for the nga iwi o te kāhui maunga, the impacts of 
the TPD on these waters, and the opportunities and limita-
tions of the RMA .

In the national Park inquiry context, we make three 
recommendations which, taken together, will increase 
opportunity for ngā iwi o te kāhui maunga to exercise 
their kaitiakitanga over their waters . They include local 
action and national action and sit within the present 
resource management framework . Those recommenda-
tions are  :

 ӹ That the Crown provide funding for the preparation 
of an iwi management plan for the waters of te kāhui 
maunga (section 61(2A)(a) of the RMA) . This fund-
ing should be ongoing and take into account capacity 
building and monitoring needs .

 ӹ That ngā iwi o te kāhui maunga and the regional 
councils for Manawatu–Wanganui and Waikato 
enter into a partnership arrangement for the man-
agement of the waters of te kāhui maunga (sections 
36B, 36C, and 36D of the RMA provide a framework 
for this  ; section 36E, which allows for termination at 
20 days’ notice, is not applicable) . one of the tasks of 
this partnership would be the preparation of a water 
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management plan . As a further aspect of the partner-
ship, when applications for water-related consents 
are considered, the hearing committee should be 
appointed jointly by iwi and regional councils .726

 ӹ That the Crown prepare a national policy statement 
for Māori participation in resource management 
(section 45(1) of the RMA) . Such a policy statement 
should be consistent with the recommendations of 
Ko Aotearoa Tēnei and identify mechanisms for the 
exercise of kaitiakitanga, for partnerships between 
iwi and regional councils, and for the involvement of 
iwi in decision-making with respect to te ao tūroa, 
the sustainable management of resources .
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Map 15.1  : Geothermal areas in the Taupō volcanic zone

Downloaded from www.waitangitribunal.govt.nz

Downloaded from www.waitangitribunal.govt.nz 



1183

ChAPter 15

the geotherMal resource

It is ironic to us that the one legacy to which we are told we have no entitlement is the one we 
value the most  ; that resource, the heated fire of the earth’s core, that saved our ancestor’s life  ! 1

—Chris Winitana

15.1 Introduction
The geothermal fields and features of the taupō volcanic zone (TVZ) extend into 
the national Park inquiry district, and are of great importance to ngā iwi o te kāhui 
maunga . These geothermal fields and features are the subject of claims, notably by ngāti 
tūwharetoa and its hapū . The central north Island (CNI) tribunal has already carried 
out an in-depth investigation of geothermal issues and, prior to that, two other tribunal 
reports – the Ngāwha Geothermal Resource Report 1993 and the Preliminary Report on the 
Te Arawa Representative Geothermal Resource Claims (1993) – also made findings relating 
to the resource in those particular areas .2 The geothermal fields within the national Park 
inquiry district overlap with the area covered in the CNI report and therefore many of that 
tribunal’s findings are also applicable to the areas under consideration here . It seems to 
us, however, that there are matters for consideration in terms of the resource within our 
inquiry boundary, and its ownership and development . how have Crown acts or omis-
sions impacted on the relationship of tangata whenua (and notably ngāti tūwharetoa) 
with the geothermal resource, and what can be said about these impacts in treaty terms  ?

We cannot begin to answer this question without first knowing the nature and extent 
of the resource within the district and understanding how tangata whenua related to it . 
We thus begin by describing the main geothermal fields that lie wholly or partly within 
our inquiry district, drawing mainly on technical reports filed in our inquiry and on 
the report of the CNI tribunal . We also draw on the only brief of evidence we received 
on geothermal scientific matters which was from Dr Charlotte Severne, a new Zealand 
expert on the subject who is affiliated to ngāti tūwharetoa through ngāti Kurauia, ngāti 
hikairo, ngāti hine, ngāti hinerau, and ngāti tutemohuta .3 once the physical sites have 
been described, we go on to set them in their cultural landscape, laying out oral traditions 
about the origin of the resource and describing its customary usage . We then turn to the 
submissions of the claimants and the Crown and examine the particular issues they raise .
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15.1.1 Physical description of the resource
The geothermal fields which lie, or partly lie, within the 
national Park inquiry district are the tongariro–Ketetahi 
field and the tokaanu–Waihī field, which form part of 
the TVZ . This system is shown in map 13 .1 . Prior to the 
impact of the tongariro power development (TPD) there 
were also warm springs at Lake rotoaira, in the shallow 
waters around the edge of the lake .4 The precise relation-
ship between these and either of the other two fields is 
currently unknown .

The TVZ is the most concentrated area of geothermal 
activity in new Zealand and has been described as ‘a zone 

of active volcanism, extensional faulting, earthquakes, 
high geothermal heat flow, and tectonic deformation’, 
which was formed by the collision of two of the earth’s 
crustal blocks . It extends from ruapehu to Whakaari 
(White Island) and beyond, along the boundary of the 
two blocks where the Pacific plate is subducted under the 
Indo-Australian plate .5 Dr Severne’s technical description 
of the geothermal resource is useful to repeat here  :

A geothermal system is a general term that describes any 
natural heat transfer within a confined volume of the earth’s 
crust where heat is transported from a ‘heat source’ to a ‘heat 

Inside the Red Crater of Mount Tongariro. The dike, a volcanic geothermal phenomenon, is prominent, with Mount Ngāuruhoe visible beyond the 
crater’s rim.

15.1.1
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sink’, which is usually the free surface . A hydrothermal sys-
tem is a type of geothermal system where heat transfers from 
a heat source (often a cooling pluton) to the surface by ‘free 
convection’, involving meteoric fluids with or without traces 
of magmatic fluids . Liquids discharged at the surface are 
recharged or replenished by meteoric water derived from 
outside the boundary of the system . A geothermal field is the 
area, at the surface, above a geothermal system and includes 
areas with surface manifestations .6

Manifestations such as hot springs and geysers occur 
where surface water, penetrating down into the earth, is 

heated by intruding magma encountered in the earth’s 
fractured crust, subsequently emerging either as boil-
ing water or steam . Such sites are numerous in the TVZ 
because the earth’s crust is shallow there and reaches a 
temperature ‘of at least 350ºC at a depth of less than 5 km’ .7

15.1.2 The Tongariro–Ketetahi Springs geothermal field
The tongariro–Ketetahi field, in the southernmost por-
tion of the TVZ, is centred on Mount tongariro . It is 
unique in new Zealand as it is this country’s only high 
altitude geothermal system . There are surface manifesta-
tions of the system at Ketetahi Springs, te Maari crater, 

Looking towards Mount Ngāuruhoe from the Red Crater of Mount Tongariro

15.1.2
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Two figures overlook the 
spectacular thermal activity 

of Ketetahi Springs, circa 
1913. Early on, the Crown 

saw potential in developing 
the thermal area of the 

national park for tourists.
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and at the tongariro summit .8 The system has several 
acid geysers  ; hot springs and pools  ; steam and gas vents  ; 
fumaroles  ; mud pools  ; sulphur deposits and a hot stream . 
Dr Severne told us that the tongariro–Ketetahi field is  :

the only vapour-dominated system discovered where the flu-
ids are comprised predominantly of meteoric water, unlike 
the volcanic systems of ngauruhoe and Whakaari (White 
Island) . Within Ketetahi Springs there are unusual acid gey-
sers, and the geothermal area supports a high-altitude ther-
mophilic midge that is not known to live anywhere else  .   .   . 
recent evidence suggests a warm surface outflow to the north 
west of rotoaira .9

We would note that as we finalise this chapter of our 
report, we have received news of an eruption in the vicin-
ity of the te Maari crater . This is the first eruption for some 
100 years, and we do not know what impact it may have 
had on the field or its surface features . All descriptions, 

discussion, and analysis in the pages that follow are based 
on evidence about the field as it was prior to the eruption .

In 1917, the Ketetahi Springs were described in the 
Evening Post  :

It is possible to get within about 20ft of the geyser, which is 
a fountain of boiling water, springing straight up to a height 
of about 4ft, also to get within less than that distance from 
the great blowhole, which seems about a couple of feet in 
diameter, and roars out with such force that the steam cannot 
be seen until it has ascended about 40ft into the air . Besides 
these, there are a number of smaller blowholes and geysers 
of varying sizes, right down to the tiny ones the size of a six-
penny piece .10

In respect of the tongariro field, claimants focused 
their interest particularly on the Ketetahi Springs, as this 
is where tangata whenua have retained land with a surface 
feature . The rest of the field lies under the surrounding 
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tongariro national Park and the Ketetahi Springs are gen-
erally accessed via the park’s tongariro Crossing . We note 
here that in 2007 the Department of Conservation (DOC) 
changed the name of the crossing to the tongariro Alpine 
Crossing in order to better reflect ‘the nature and terrain 
of the track’ . We will generally refer to the track by its new 
name .11

15.1.3 The Tokaanu–Waihī geothermal field
The tokaanu–Waihī field is located along the southern 
shore of Lake taupō between the settlements of Waihī Vil-
lage and tokaanu . The main surface features (hot pools, 

springs, and fumaroles) of the tokaanu–Waihī geother-
mal field are principally around the Waihī and tokaanu 
Vil lages and as such are located in the tribunal’s CNI 
inquiry district . The field’s extension further south, into 
our inquiry district, was indicated during construction of 
the 6 .1-kilometre long tokaanu tunnel in the period from 
1969 to 1973, by the presence of ‘at times unworkable hot 
and swelling ground caused by thermal activity’ which 
disrupted progress .12 The presence of such hot ground 
had not been detected by subsurface investigations before 
approval in principle was granted in 1964 for the first three 
stages of the TPD .

Geysers and hot pools at Tokaanu, circa 1869. These features were all part of the Tokaanu–Waihī geothermal field.

15.1.3
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Despite most of the field being located within the CNI 
inquiry district, certain areas involved with, or affected by, 
the TPD – for example, by the tailrace and bund, the pow-
erhouse and associated construction work, the tokaanu 
river diversion, and other river and earth works – are mat-
ters for consideration by this tribunal . tangata whenua 
evidence in this inquiry records a number of the geother-
mal features of that field being destroyed, concreted over, 
or buried by the TPD-related works mentioned . We also 
note that the tribunal’s Tūrangi Township Report records a 
decision by the Ministry of Works in late 1970 to continue 

excavating the tailrace using draglines as they were the 
‘best means for dealing with  .   .   . geothermal water and 
steam, which had already been encountered near the 
power station’ .13 The impact of such TPD-related works on 
the geothermal field as a whole, and the claimants’ ability 
to develop it, will be considered in this chapter . According 
to Dr Severne, the tokaanu system can be accessed from 
the southern flanks of the Kakaramea saddle which is 
within the national Park inquiry district .14 We will discuss 
the issue of the boundary of the geothermal field in more 
detail from section 15 .8 onwards .
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Waihi geothermal field
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15.1.4 Te Waiamoe
For the sake of completeness, we record here that there 
is one other geothermal feature of importance in our 
inquiry district . We refer to te Waiamoe, the crater lake 
on ruapehu, which ngāti rangi describe as their most 
significant geothermal taonga .15 According to their tradi-
tions, the waters of te Waiamoe are ‘where we came out of 
and where we return to’ .16 It is a resting place or urupā for 
ngāti rangi tūpuna .17 The crater lake is described in detail 
in chapter 2, which discusses Māori relationships with the 
volcanic plateau, and is also discussed in chapter 12 in the 
context of our examination of the relationship that ngāti 
rangi have with DOC . however, it has not been presented 
to us as a geothermal issue per se, and is therefore not dis-
cussed in the present chapter .

15.1.5 Traditions about the geothermal resource
ngāti tūwharetoa, in particular, have very strong tradi-
tions about the origin of the geothermal resource, attrib-
uting its presence in new Zealand to their ancestor, ngā-
toroi rangi, the paramount tohunga of the te Arawa waka, 
who was also related to the people of the tainui waka . 
In the CNI inquiry, historians identified several versions 
of the ngātoroirangi story, noting that they all cred-
ited ngātoroirangi with bringing geothermal activity to 
Aotearoa .18

We have already recounted, in chapter 2, the traditions 
that were conveyed to us in this inquiry . to summarise 
them briefly here, when ngātoroirangi was overcome by 
a snow blizzard during his ascent of tongariro, he sent to 
his sisters Kuiwai and haungaroa in hawaiki for heat . In 
response, they sent two tipua (fire ancestors), te Pupu and 
te hoata, with te ahi tipua (the sacred fire) .19 travelling 
by subterranean passage, the tipua emerged from time to 
time along their route to ensure that they were going in 
the right direction . In doing so, they brought fire to the 
surface of the earth and formed the principal geothermal 
spots of the Bay of Plenty and the central north Island . 
eventually, the fire emerged at the summit of tongariro 
and ngātoroirangi was saved .20 As Ferdinand von hoch-
stetter marvelled in 1859  :

This legend affords a remarkable instance of the accurate 
observation of the natives, who have thus indicated the true 
line of the chief volcanic action upon the north Island .21

This ‘line’ extends from White Island to te kāhui maunga .22

Since that time, te ahi tipua has been a defining taonga 
of those descended from the Arawa waka of the region . 
An event from the 1880s serves to illustrate how closely 
it is linked with ngāti tūwharetoa’s claims to mana on 
the central plateau . At a sitting of the native Land Court 
in taupō, the question of rights over a certain area arose 
and te Keepa rangihiwinui rose to claim an interest and 
to assert ahi kā . horonuku te heuheu is said to have 
responded sharply  :

Who are you that speak of your fires of occupation burning 
in my country  ? Where is your fire, your ahi-ka  ? Where is it  ? 
You cannot show, me for it does not exist .23

‘Look yonder  !’, he went on, pointing dramatically to the 
mountains . As he did so, says James Cowan, recounting 
the story, ‘a plume of yellow vapour’ curled upwards from 
one of the distant peaks and the old chief cried  :

Behold my ahi-ka, my mountain tongariro . There burns 
my fire, kindled by my ancestor ngatoro-i-rangi . It was he 
who lit that fire and it has burned there ever since  ! That is my 
fire of occupation  !

Sir John Grace, in his own version of the story, main-
tains that te heuheu’s rivals for the land, ‘recognising the 
chief ’s mana, made no further claims on his country’ .24

From ngāti hikairo witnesses, we learned two ver-
sions of how the te Maari crater on tongariro came to be 
named . In one version, it was named for te Maari  I, the 
daughter of Pakaurangi . In this account, when te Maari I 
was born, the side of tongariro blew out, forming the 
crater .25 

In the other version of the story, the crater is named 
for te Maari II, the daughter of te Wharerangi . When te 
heuheu Mananui asked te Wharerangi for his daughter’s 
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hand in marriage, the chief demurred, thinking no-one 
was good enough for his daughter . Surmising that what te 
heuheu really wanted was prestige, not the marriage per 
se, te Wharerangi offered him tongariro maunga instead, 
and te heuheu accepted .26 however, despite their agree-
ment, a pool near the summit of the mountain contin-
ued to be the special preserve of te Maari and she alone 
bathed there . When she passed away, the pool, it is said, 
exploded . All that was left was a crater, which was named 
‘te Maari’ in memory of her .27

There is also a story of how Ketetahi was named, which 
was recounted to us by ngāti tūwharetoa claimant Chris 
Winitana . he explained that by the time the two tipua 

reached ngātoroirangi on the slopes of tongariro, only 
one of the three ketes they carried still contained te ahi 
tipua . Angered, ngātoroirangi is said to have stamped the 
ground, exclaiming ‘Kotahi anō te kete  !’ (there is only one 
kit  !)  ; hence ‘Kete-tahi’ .28

15.2 Property Rights – Claimant Submissions
15.2.1 The geothermal resource as a taonga
The principal submissions on geothermal issues have 
come from ngāti tūwharetoa and its associated hapū, 
notably ngāti hikairo . These claimants submit that the 
geothermal resource, the localised geothermal fields, and 

Te Maari crater on Mount Tongariro

15.2.1

Downloaded from www.waitangitribunal.govt.nz 

Downloaded from www.waitangitribunal.govt.nz 



Te  Kāhui  Maunga :  The  National  Park Distr ic t  Inquiry  Report

1192

the associated surface manifestations, are their sacred 
taonga .29 ngāti tūwharetoa seek a finding from the tri-
bunal that ‘the geothermal resource emanating from 
tonga riro is their taonga, over which the treaty guar-
anteed their tino rangatiratanga and ownership’ .30 ngāti 
hikairo and ngāti tūwharetoa underlined the ngāwha 
tribunal’s finding that when the treaty of Waitangi was 
signed in 1840, ‘the hot springs of ngāwha and the associ-
ated sub-surface geothermal system were a sacred taonga 
over which the hapū of ngāwha had rangatiratanga’ . In 
this sense, said the tribunal, the hapū ‘owned’ the ngāwha 
geothermal resource .31 The claimants sought that, given 
their own long association with and connection to their 
geothermal resources in the inquiry district, this tribunal 
should adopt the ngāwha tribunal’s findings .32

ngāti tūwharetoa submit that, as tangata whenua, 
in 1840 they ‘exercised management and control’ over 
a range of natural and physical resources in the rohe, 
including ‘[a]ccess to significant geothermal resources’ .33 
They note that, traditionally, rights to use geothermal 
pools and springs were allocated according to tikanga .34 
The geothermal resource, they say, has been at the very 
core of human existence in the area since ngātoroirangi . 
It enabled Māori to live and thrive in an environment that 
would otherwise have been cold and inhospitable – per-
haps even uninhabitable – for many months each year .

ngāti hikairo claim that in breach of the treaty of 
Waitangi, including in particular the article 2 duty of 
active protection, the Crown has failed to recognise and 
provide for customary interests according to tikanga in 
the geothermal resource .35 Crown breaches have caused 
iwi in the national Park inquiry district to suffer ‘the 
loss of rangatiratanga’ over their ‘ngāwha and other geo-
thermal resources’ .36 The claimants further allege Crown 
breaches in its acts and omissions in allowing trespass-
ing on, and exploitation of, the geothermal resource . They 
argue that this has happened without recognition of the 
spiritual significance of the resources, without consult-
ation or payment, and without due regard for custom-
ary ownership and kaitiakitanga over the resources .37 In 
other places, their use and enjoyment of the geothermal 
resource has been diminished by flooding and erosion of 

surface manifestations as a result of public works . Counsel 
for ngāti tūwharetoa argued that ‘Crown legislation, 
or rather lack of it, has failed to protect the geothermal 
resource, and enormous harm has resulted’ .38

In addition to the loss of rangatiratanga over these 
resources, the claimants further allege that, as a result of 
Crown acts, ngāti tūwharetoa and its associated hapū 
have lost access to their geothermal springs, hot pools, 
and other aspects of the resource and, as such, ‘have lost 
the ability to use the resource according to our needs and 
for our benefit according to our own tikanga’ .39 In respect 
to te ahi tamou (the geothermal resource), their goals are  :

to assert and exercise rangatiratanga of nga hapū o ngāti 
tūwharetoa over geothermal taonga [and to ensure] that 
the geothermal resource is protected, enhanced and man-
aged according to the tikanga and kawa of nga hapū o ngāti 
tūwharetoa for the benefit of current and future generations .40

The claimants contend that the legislation enacted by 
the Crown to regulate the geothermal resource does not 
protect their treaty rights in that resource .41 The Geo-
thermal energy Act 1953 vested the sole right to use and 
control geothermal resources in the Crown . These rights 
were carried over in the provisions of the resource 
Management Act 1991 (RMA), which remains the current 
regulatory regime governing the use and allocation of the 
resource .42 Counsel for ngāti Waewae argued that these 
legislative measures have excluded hapū interests and 
denied them their authority and management rights over 
the geothermal resource .43 The ngāwha tribunal, said 
counsel, found that in enacting this legislation the Crown 
failed to include

adequate provisions to ensure that the treaty rights of the 
claimants  .  .  . are fully protected . As a consequence, the claim-
ants have been, and are likely to continue to be, prejudiced by 
such a breach .44

Counsel asked that the national Park tribunal note the 
ngāwha tribunal’s findings in relation to this legislation .

With regard to the tokaanu field, ngāti tūwharetoa 
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submitted that Crown regulation has ‘failed to protect 
the geothermal resource’, in that the Crown has allowed 
‘unchecked development’ to occur in the vicinity of the 
field, resulting in ‘significant and unnecessary degradation 
of the resource’ .45 In respect of the regulatory framework 
imposed by the Crown, the claimants further submitted 
that their ‘right of rangatiratanga amounts to the right of 

Māori to be decision-makers with respect to the use of the 
resource’ . however, they said, this has not been recognised 
by the Crown .46

15.2.2 The significance of surface manifestations
two areas of geothermal surface manifestation were par-
ticularly mentioned in claimant submissions .

Hot Springs or Boiling Ponds near Taupo Lake, 1844. The geothermal spots in the central North Island are part of a volcanic line that stretches from 
White Island to the Tongariro mountains.

15.2.2
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ngāti hikairo’s submissions referred to the loss of 
domestic geothermal pools in the tokaanu region . They 
pointed to claimant evidence showing how small thermal 
pools, valuable in the everyday lives of the local people, 
were lost when the tokaanu stream was diverted for the 
tongariro Development Project .47

The other area cited was the Ketetahi Springs on the 
tongariro–Ketetahi geothermal field . ngāti tūwharetoa, 
ngāti hikairo, and ngāti Waewae all made submissions 
about these springs, making clear that they regard them 
as a very significant geothermal surface feature . They 
said the springs were widely known as a site of healing, 

with many Māori travelling there to seek out physical and 
spiritual healing through the springs’ curative proper-
ties .48 The springs at Ketetahi represent ‘the genesis of te 
Ahi tamou’, formed from the actions of ngātoroirangi in 
bringing the geothermal resource to the region following 
his ascent of tongariro . Counsel for ngāti hikairo cited 
the evidence of tyronne (Bubs) Smith, who stated that

Ketetahi Springs is singularly the most significant site 
for tūwharetoa because of the actions performed by 
ngātoroirangi in his ascent of tongariro and in bringing the 
geothermal .49

Children in hot springs at Tokaanu, 1910–30. The claimants have noted the loss of many of their thermal pools as a result of the Tongariro power 
development project.

15.2.2
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15.2.3 The adequacy of the Native Land Court process
The claimants also made submissions about the adequacy 
of the court process in relation to the land at Ketetahi 
where the geothermal surface features are sited . When 
title to Ketetahi Springs was determined by the court on 
21 September 1887, ownership of the springs was vested 
in the names of seven rangatira only . tūwharetoa argued 
that although the idea was for these seven rangatira to 
‘hold’ the springs for all local hapū, the effect of the court 
system was that the seven ended up owning the block 
‘even though Ketetahi are of enormous significance to all 
the hapū’ .50 ngāti hikairo asserted that as a consequence 

of the policies and legislation individualising title, their 
interests in the springs were not reflected in the court’s list 
of owners .51 It is therefore alleged that the current Māori 
owners are severely limited in their ability to control and 
manage the springs .

The claimants further submitted that the court’s 1887 
order describing the block wrongly stated that it con-
tained only 20 acres  : it did not include the full extent of 
the springs (which amounted to around 90 acres) .52 This 
was because the court’s order was based on a sketch plan 
with ‘erroneous boundaries’ . The mistake was not rectified 
for many decades .53 Indeed, claimant counsel highlighted 

Hot mud pools near the Tokaanu Hotel. Mud pools and hot springs are surface features showing volcanic activity at the southern end of the Taupō 
volcanic zone.
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historical evidence presented by Dr Brad Coombes which 
suggested that through the first half of the twentieth cen-
tury, the Lands Department chose to exploit this error, 
insisting the block comprised only 20 acres ‘when it had 
been informed many times that it was over 90 acres’ .54

15.2.4 Crown pressure to sell and failure to respect 
property rights
The claimants allege that the Crown failed to ‘actively 
protect the rights of the owners’ by not respecting their 
decisions to retain the Ketetahi Springs for their people .55 
rather, the Crown placed the owners under consider-
able pressure to sell . however, with just one exception, 
the owners refused . It is claimed that no consideration 
was given to the possibility that Māori might simply 
have wanted to retain their springs . ngāti tūwharetoa 
submitted  :

The Crown failed to respect the owners clear and unequiv-
ocal decision that they did not wish to sell the block, and 
made repeated attempts to purchase, acquiring individual 
interests .56

Counsel emphasised Dr robyn Anderson’s observation 
that the very significance of Ketetahi Springs to local iwi is 
shown by their determination to retain the block in Māori 
hands, despite repeated attempts by Crown agents, over 
a number of decades, to purchase the land and absorb it 
into the tongariro national Park .57

Aside from this attempted acquisition of the springs, 
the claimants alleged that the Crown failed to actively pro-
tect their taonga and their rights as the landowners of the 
block throughout the twentieth century . In essence, ngāti 
tūwharetoa summed up the evidence of all the claimants  :

For many years (up to 1991), the Springs were openly 
accessed and used by people using the national Park, despite 
the Springs not being part of the national Park .58

The Ketetahi Springs block is surrounded on all sides 
by national Park land, and claimants say that the Crown 

has failed to protect their lands from park visitors . Despite 
the block being privately owned, the Crown allowed the 
construction of the tongariro Alpine Crossing track over 
the block, and allowed trampers access to the springs as 
if the springs were just another part of the national Park . 
unrestricted access to the springs continued until the 
1990s .59 During that time, misuse of the springs – includ-
ing litter and human waste left by trampers – has been 
deeply offensive to claimants and has desecrated the tapu 
of the springs .60

According to claimants, DOC still ‘does not adequately 
control and protect the Ketetahi Springs from unauthor-
ised access by users of the tongariro national Park’ .61 The 
claimants argued that, as the Crown’s agent, DOC should 
exercise control over people using the park to prevent 
unauthorised access to the springs . In this way, the Crown 
could protect the springs from adverse impacts . however 
ngāti hikairo maintains that Crown action, or rather lack 
of action, in failing to protect their land and sacred taonga 
is in blatant disregard to their rangatiratanga, property 
rights, and cultural values .62 The claimants allege that 
the Crown failed to provide for and actively protect their 
rights as property owners of their lands, and that this con-
stitutes a breach of the treaty .63

The claimants also submit that the Crown has failed to 
respect their intellectual property rights in the geothermal 
resource . They allege that the Crown has collected scien-
tific information from Ketetahi Springs and the surface 
features at tokaanu without their permission . The claim-
ants cited the evidence of Dr Severne who queried why 
the intellectual property law should recognise  :

the rights of the scientist who ‘discovers’ those [geothermal] 
properties, but not the hapū who have been kaitiaki of the 
resource for centuries and who possess extensive traditional 
knowledge on the properties of that resource .64

While claimant counsel recognised that intellectual 
property rights were, at the time of hearings, under con-
sideration by the Wai 262 tribunal, the claimants sought 
that, in the national Park inquiry district, the tribunal 
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find that such a breach is ‘a further aspect of failure to rec-
ognise customary rights and to respect the treaty guaran-
tee of rangatiratanga over the resource’ .65

15.2.5 Whanganui claimants do not seek geothermal 
findings
The Whanganui claimants have not made any submissions 
on geothermal issues, and ngāti rangi, for their part, do 
not seek findings in regard to te Waiamoe as a geothermal 
resource  ; rather, they ‘seek to have te Waiamoe protected 
as an urupā and wāhi tapu of ngāti rangi’ .66

15.3 Property Rights – Crown Submissions
The Crown considers that claims dealing with geothermal 
springs and resources are of two kinds  : first, those relat-
ing to the alienation of land with surface features, as hap-
pened at Ketetahi Springs, and secondly, claims relating to 
‘ownership and management of geothermal resources, per 
se’ .67 The Crown also noted that, in comparison to the CNI 
inquiry, the national Park inquiry did not receive sub-
stantial evidence and submissions on these issues  ; in the 
Crown’s view, there was ‘little fresh evidence presented in 
this Inquiry’ .68

First we summarise the Crown’s submissions relating to 
the issues of ownership and management of the geother-
mal resource . here, the Crown acknowledges ‘that geo-
thermal resources, and in particular the Ketetahi Springs, 
were and are of importance to Māori for purposes such 
as cooking, bathing and medicinal purposes’ and that ‘it 
has treaty responsibilities to protect customary use of the 
geothermal resource by Māori’ .69

Crucially, the Crown ‘does not consider that the geo-
thermal resource is capable of ownership’ .70 This stance 
is based on the Crown’s classification of the geothermal 
resource as a water resource which, under the common 
law, is not capable of being owned .71 Following this line 
of reasoning, the Crown does not consider that, in its 
subsequent management of the resource under specific 
legislation dating from 1952, ‘any rights to the geothermal 
resource have been appropriated’ .72 ultimately, the Crown 

‘does not consider that any treaty breach has arisen fol-
lowing Crown actions or omissions concerning geother-
mal resources within the national Park Inquiry district’ .73

In contrast to ngāti tūwharetoa’s claims of rangatira-
tanga over the geothermal resource itself, the Crown 
‘does not consider that the ownership of land with geo-
thermal surface manifestations, such as Ketetahi Springs, 
means ownership of the geothermal resource’ . rather  : 
‘ownership of such land simply allows the owner/s to con-
trol physical access to the resource .’74 The Crown considers 
that there was no evidence to suggest that, upon aliena-
tion, Māori retained interests in the geothermal resource, 
‘separate from the land’ .75 Furthermore, the Crown cited 
the retention by Māori of the Ketetahi Springs (and other 
sites in the neighbouring CNI district) as evidence that

Māori thought use rights regarding geothermal areas are 
closely linked to land use rights in general, and that alienation 
of land would carry with it the right of control and/or access 
and use of the geothermal resource in the land alienated .76

Following this line of argument, the Crown further 
submitted that ‘the nature of the geothermal resource, 
albeit water in the Crown’s view’ is ‘fundamentally dif-
ferent from a river resource’ and thus the tribunal’s find-
ings in the Whanganui River Report are not applicable 
to this case . While the sale of land adjoining the river 
by Whanganui Māori ‘did not necessarily result in the 
original Māori landowners no longer using the river, or 
continuing to claim ownership of it’, the situation was dif-
ferent for the geothermal resource  : in the Crown’s submis-
sion, alienation of land also meant alienation of the sur-
face features and the underlying geothermal resource, and 
Māori understood this at the time of alienation .77

The Crown sees its treaty duties as being met through 
the regulatory regime of the RMA . Although the 1993 
Ngawha Geothermal Resource Report made specific find-
ings on the managment of the geothermal resource under 
the RMA, the Crown rejects these findings, stating that 
that tribunal’s approach ‘goes too far and does not allow 
for the appropriate balancing of competing interests as 
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recognised by the Courts’ .78 Given that the geothermal 
resource is, in the Crown’s view, ‘incapable of private own-
ership’,79 the Crown’s core position is that  :

 ӹ The regulation of geothermal energy is a legitimate exercise 
of governance under Article 1  ; and

 ӹ The resource Management Act strikes an appropriate bal-
ance in recognising the interests of Māori .80

This right to manage the geothermal resource is based 
on ‘the reasonable state objective of common benefit’ .81 The 
Crown accepts a treaty responsibility to protect custom-
ary use of the resource, and argues that this responsibility 
is adequately covered by the provisions of the RMA and 
the Local Government Act 2002 .82 These submissions will 
be more fully explored in sections 15 .8 to 15 .14, where we 
revisit Crown submissions on geothermal development .

15.3.1 The significance of surface manifestations
The Crown submitted that it ‘acknowledges the spiritual 
significance of the Ketetahi Springs to ngāti tūwharetoa 
and national Park Māori’ .83 It also recognises the import-
ance of the physical properties of the springs to Māori, 
noting that customary uses included cooking, bathing, 
and medicinal purposes .84

however, the Crown rejected the ngāwha tribunal’s 
finding that it has a duty to protect Māori ‘from the 
actions of others which impinge upon their rangatiratanga 
by adversely affecting the continued use or enjoyment of 
their resources whether in spiritual or physical terms’ .85

15.3.2 The adequacy of the Native Land Court process
on the title determination process for Ketetahi Springs, 
the Crown has accepted that

the intention of the Māori owners of Ketetahi Springs was to 
reserve an area encompassing all of the Springs within the 
tongariro 1C block and to exclude the Springs from inclusion 
in the national Park .86

The Crown acknowledged that the original certificate of 
title delineating the boundaries of the springs was not 

based on an actual survey, yet it maintained that this was 
‘in accordance with the legislation in place at that time’ .87 
The Crown outlined its version of events surrounding 
the negotiations that ensued about correcting the bound-
ary size  : the area was mistakenly described as being of 20 
acres when, as much later events were to confirm, it was 
indeed over 95 acres .88 In light of this, the Crown acknow-
ledged that the 1894 certificate of title ‘did not accurately 
reflect the area intended by the owners to be reserved 
from the tongariro 1C block and the national park’ .89

With regard to the tribal interests represented in the list 
of owners made in the order, the Crown said that the court 
was working on the list handed to it by Keepa Puataata on 
4 February 1886 .90 Claims of exclusion from ownership 
of the block by ngāti hikairo are, the Crown submitted, 
a consequence of the tribes’ decision to list those seven 
rangatira on the title, as well as the operation of the native 
land laws . Furthermore the Crown argued that people 
such as Dr Severne, while not having legal rights to the 
block, have not been excluded from accessing the land 
and springs .91 having the seven rangatira on the title to 
the springs was, in the Crown’s view, in order to reflect 
the overlapping hapū interests and tribal leadership of the 
time, as noted in the submission of ngāti tūwharetoa .92

15.3.3 Crown pressure on owners to sell
The Crown acknowledged that as late as 1958 it pursued 
the purchase of Ketetahi ‘despite the clear intention of the 
owners to retain the whole of the Springs in private own-
ership’ .93 however, the Crown submitted that it ‘did not 
apply undue or considerable pressure on the owners to 
attempt to force a sale’ . The Crown’s efforts were ultimately 
unsuccessful ‘as the owners steadfastly maintained their 
opposition to alienation’ .94

15.3.4 Active protection of property rights where 
ownership was retained
Despite Māori retaining ownership of their land, the 
Crown accepted there ‘may have been instances where 
tourists have trespassed on Ketetahi Springs’ .95 The Crown 
submitted that where this has occurred, the Crown has 
taken an active role in informing the public that Ketetahi 
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Springs are on privately owned land .96 The Crown cited 
DOC and claimant evidence that indicated that the 
majority of tourists respected the signage telling them 
not to trespass .97 Where claimants took issue with the 
inadequacy of DOC signage informing trampers on the 
tongariro Alpine Crossing not to enter the springs site, 
the Crown pointed out that, while the signage was erected 
by DOC, the wording had been provided by the Ketetahi 
trust . DOC had earlier expressed concern about the word-
ing of the sign .98

The Crown did not address the related matter of the 
springs’ desecration – for example, through tourists leav-
ing rubbish .

15.4 Property Rights – Submissions in Reply
Counsel for ngāti tūwharetoa replied to the Crown’s 
reliance on the common law view that the geothermal 
resource cannot be owned, stating that this view failed to 
address the treaty rights of Māori  : ‘From the Māori point 
of view, the basis of the right to the geothermal resource 
is again derived from tikanga, as the evidence of Chris 
Winitana makes clear .’  99

15.5 Property Rights – Tribunal Analysis
In looking at property rights in the geothermal resource, 
we begin by investigating two questions  : was the resource 
a taonga of ngā iwi o te kāhui maunga, and how did 
Crown and Māori views of property rights in the resource 
differ  ?

15.5.1 Was the geothermal resource a taonga  ?
At 1840, the subterranean geothermal resource was shared 
by all the tangata whenua of the wider volcanic zone . At a 
more local level, iwi and hapū groupings maintained rela-
tionships to particular geothermal fields, and to surface 
features within them . The evidence given to this tribunal 
relating to the nature and extent of Māori customary 
rights over the geothermal resources was extensive and 
detailed . More was provided to the CNI generic hearings 
and some to the tūrangi township inquiry in 1994 .

under article 2 of the treaty, Māori were guaranteed 
tino rangatiratanga over their taonga . If a particular pos-
session is shown to be a taonga then it is incumbent on 
the Crown to actively protect Māori authority over that 
taonga . taonga is a broad term describing treasured pos-
sessions of great tangible and intangible value in Māori 
society . In the Whanganui river inquiry, for example, 
the tri bunal gave a useful explanation of how the river is 
conceptualised  :

as a manifestation of the Māori physical and spiritual concep-
tion of life and life’s forces . It contains economic benefits, but 
it is also a giver of personal identity, tribal cohesion, social 
stability, empathy with ancestors, and emotional and spiritual 
strength .100

This description is equally apt in describing tangata 
whenua connections to the geothermal fields in the 
national Park district, and indeed across the whole taupō 
volcanic zone .

In this inquiry district, the Crown has remained silent 
on whether it accepts that the geothermal resource gener-
ally, or the surface feature of Ketetahi Springs, are taonga . 
nor has it explicitly accepted that Māori exercised ranga-
tiratanga over this resource . We find such a lack of pos-
ition unhelpful . The Crown did, however, acknowledge 
the spiritual significance of Ketetahi Springs to ngāti 
tūwharetoa and national Park Māori .101 It also acknow-
ledged that geothermal resources such as Ketetahi Springs 
were and are important to Māori for purposes such as 
cooking, bathing, and medicinal purposes .102

In terms of existing tribunal discussion, the Wai 262 
tri bunal, which investigated law and policy affecting 
Māori culture and identity, said that it is possible to test 
whether a resource or place is a taonga .103 Summarising 
that tribunal’s discussion, the recent Stage  1 Report on 
the National Freshwater and Geothermal Resources Claim 
explained  :

If it is a highly valuable and prized resource, if it has whaka-
papa and matauranga associated with it, if it has a history of 
kaitiakitanga, and if it has kaitiaki today, then it is a taonga .104

15.5.1
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The Preliminary Report on the Te Arawa Repre sen ta tive 
Geothermal Resource Claims and the Ngawha Geo thermal 
Resource Report, both released in 1993, agreed that surface 
manifestations and the underlying resource were taonga 
of te Arawa and ngāpuhi respectively .105 The ngāwha 
tribunal found that,

Since the springs themselves lay within the territory over 
which ngapuhi had always exercised unchallenged their 
rangatiratanga, it follows that in their view such rangatira-
tanga would have extended over the entire resource equally 
above and below the surface of the land and throughout the 
extent of its manifestation . This, we believe, was the position 
at 1840 and, the claimants say, it is still the case today . on all 
major counts, then, the ngāwha springs and the underground 
resource are a taonga for ngapuhi .106

The CNI tribunal went on to adopt a similar test of 
taonga status in its assessment of whether the geother-
mal fields of the TVZ were taonga of local iwi . As with the 
earlier tribunals, the CNI panel looked at Māori tradi-
tions and stories about the geothermal resource, as well 
as the extensive and sustained customary uses by iwi . That 
tribunal found that

In 1840 the iwi and hapū of the Central north Island exer-
cised rangatiratanga and kaitiakitanga responsibilities over 
the use and enjoyment of all their geothermal surface fea-
tures, the geothermal fields, and the TVZ .107

The claimants in our inquiry drew the tribunal’s atten-
tion to their sustained customary usage of the geothermal 
resource, evident from 1840 through to the present day, 
and to the significance of their traditions about the geo-
thermal resource . This sustained spiritual and physical 
connection to the geothermal resource makes the case not 
only for the taonga status, but also reinforces the view that 
local iwi held rangatiratanga over the geothermal fields 

and surface features and saw their exercise of kaitiaki-
tanga as a legitimate exercise of this power .

Furthermore, the presence of geothermal heat tended to 
mitigate the sometimes harsh conditions of the mountain 
region, thus allowing some habitation in addition to more 
seasonal visiting . In terms of practical, everyday, use of 
the resource, a series of witnesses from a number of tribal 
interests spoke of the profound physical and spiritual 
curative power of Ketetahi Springs . The healing qualities 
of the springs, referred to by tūreiti te heuheu in 1920 
as ‘the most potent in new Zealand’, were widely known 
and respected by Māori .108 The springs were renowned for 
the relief provided for a range of ailments, including rheu-
matism, arthritis, and scabies .109 John te herekiekie Grace 
recorded in 1930 that

The Spring itself was  .  .  . boiling hot and naturally was not 
used . There is, however, a small hot stream flowing out of the 
spring and it was this stream which was used by the Māoris, 
their practice being to scrape holes in the bed of the stream 
and use these holes as baths . It is understood that the holes 
were made for hundreds of yards downstream – the distance 
downstream being regulated by the individual requirements 
as to the temperature of the water .110

Dr Severne also told us that the ‘ill and aged were car-
ried up the Mountain and would stay in temporary shelters 
during their treatments’ .111 Several prominent european 
travellers visiting the area in the mid-nineteenth century 
recorded their observations of such activity . The earliest 
of these, edward Wakefield’s Adventures in New Zealand, 
dated from 1841  :

half way up the steep NE face of this mountain, a boiling 
stream juts out, which is considered by the natives a sovereign 
remedy for some diseases  ; they travel from all parts to benefit 
by its healing qualities .112

This indicates that the curative powers of the springs 
were known to Māori from far afield . Given the remote-
ness of the location and the hostility of the climate for 
much of the year, those who came seeking relief from 

 l Steam rising from Ketetahi Springs on Mount Tongariro’s 
northern side. As well as being an important geothermal site 
for Māori, the springs are renowned for their healing powers.
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their ills would clearly have needed rather more than the 
permission of the hapū  ; they would have needed their 
active support and hospitality, especially if they were less 
than fully fit .

Similarly, the geothermal resource at tokaanu–Waihī 
was indispensable to Māori of the plateau area, enabling 
them to live and thrive in an environment that would 
otherwise have been cold and inhospitable, perhaps even 
uninhabitable, for many months each year . The signifi-
cance of the resource is best conveyed in the written evi-
dence of Paranapa rewi Ōtimi  :

In the old days with the onset of winter the snowline would 
reach the lake and tūwharetoa hapū would come to live dur-
ing the winter months because of the geothermal resource te 
Ahi tamou could sustain hundreds of people . houses were 
built to accommodate them some of which still stand today . 
Dried fish, preserved birds, pits of stored veges, raised pigs 
poultry and even hapū milking cows were shared commu-
nally during te wa o te hotoke (the cold season) . even up to 
the late 1940s and 1950s Waihi village would grow with hun-
dreds of people living there during this time of the year . As 
spring would arrive people would move back to their hapū 
areas around the lake resowing crops, planting hapū gardens 
and fishing various areas of the lake .113

The warmth from the geothermal resource also aided 
Māori in their food production, protecting their māra 
(vegetable gardens) . At our hearings, ringakapo Asher 
Payne described the technique by which the geothermal 
resource was harnessed to enable a diverse range of food 
to be grown  :

our people had dug two drains parallel with each other  .  .  . 
running from the  .  .  . hot springs and close to the ‘maara’ or 
cultivation areas . The steam from the hot water would rise at 
night and so protect the crops from the frost .114

Dulcie Gardiner gave the example of her koro Kuru, 
who, thanks to the presence of the geothermal resource, 
was able to grow corn, kūmara, kamokamo, and melons, 
despite the cold climate .115 She also commented how, along 

the tokaanu river, each family had its own natural ther-
mal pool for bathing .116

early Pākehā explorers to the area, like the botanist John 
Carne Bidwill, who visited in 1839, and ernst Dieffenbach 
(the naturalist for the new Zealand Company) in 1841, 
were favourably impressed with both the resources and 
the village of Waihī – as was the artist George French 
Angas, who famously depicted life in te rapa, including 
the use of geothermal surface features, when he visited 
in october 1844 . hochstetter observed in 1859 that there 
were more than 500 puia in the area around Waihī and 
tokaanu .117 It was hochstetter, too, who noted that Māori 
had a classification system for the various types of spring  :

The phenomena are quite similar to those of Iceland, and 
just as the Icelanders distinguish among their warm springs 
– hverjar, namur, and laugar – so the Māoris too, make a dis-
tinction, although not as sharp, between puia, ngāwha, and 
waiariki .118

hochstetter further observed that Māori in the area had 
‘special huts for the winter, erected on warm ground’ .119

of those who presented submissions in the national 
Park district, ngāti tūwharetoa and ngāti hikairo, in 
particular, have exhibited a sustained spiritual and phys-
ical connection to the geothermal resource . As we have 
described above, the underground heat and its outflows 
through surface features allowed them to live in the harsh 
central north Island conditions by providing a means of 
cooking, growing food, bathing, and heating . As to the 
Ketetahi Springs, not only were they revered for their 
healing qualities, but as several witnesses testified, there 
are several burial caves located in their vicinity . According 
to Dr Charlotte Severne, the last burials took place in 
the area in the early twentieth century . For that reason, 
the springs and land immediately surrounding them are 
regarded as wāhi tapu in their entirety .120

Geothermal heat and surface features also provide 
a spiritual link with the creation deities credited with 
providing the resource – Papatuanuku and ruaumoko 
(or ruaimoko) – and with ngāti tūwharetoa’s ances-
tor ngātoroirangi . As counsel for ngāti tūwharetoa 
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submitted to the tribunal, ‘[n]othing could be more 
sacred to ngāti tūwharetoa than the fire called up by their 
tupuna ngātoroirangi’ .121 The Whanganui river Inquiry 
draws a useful comparison here . In that inquiry claimant 
counsel Sian elias argued that there is no distinction to be 
made between the spiritual and physical significance of a 
resource . That tribunal agreed that ‘the river is a subject 
of veneration as well as a source of physical and mater-
ial sustenance and that there is no inconsistency between 
the two’ .122 For Whanganui iwi the river’s significance was 
not ‘symbolic’ but was and is integrally tied into the way 
that the hapū use the river on a daily basis . This state-
ment could equally be applied to the relationship ngāti 
tūwharetoa have with the geothermal resource in the 
national Park district . The spiritual connection to their 
ancient ancestor ngātoroirangi, through his actions in 
bringing geothermal heat to the region, is very closely tied 
to the physical and healing properties held in the surface 
manifestations .

In light of such evidence, it is clear that the geothermal 
resource was as central to, and essential for, Māori life 
and society in the central plateau area as any land, forest, 
and fisheries – arguably more so, as without the benefits 
of the geothermal resource to mitigate the effects of the 
climate it would not always have been possible to enjoy 
those other resources . Most of what has been comprehen-
sively covered in the CNI report is also applicable here  : the 
treaty guaranteed Māori their rangatiratanga over what 
they possessed as taonga as at 1840, and in finding that 
the geothermal resource was a taonga, the panel’s corol-
lary finding was that the Crown was necessarily obliged 
to protect Māori rangatiratanga over it . We agree, noting 
the particular importance of the geothermal taonga to the 
tangata whenua of the TVZ, especially ngāti tūwharetoa 
and its associated hapū . We adopt the finding of the 
CNI tribunal that, for the tangata whenua, the geother-
mal surface features, the geothermal fields, and the TVZ 
are all ‘taonga of great cultural, spiritual and economic 
importance’ .123

In our view the tokaanu–Waihī and tongariro–
Ketetahi geothermal fields are, and always have been, a 
taonga for ngāti tūwharetoa, enshrined in earliest legend, 

deeply imbued with spiritual significance and revered 
for healing, ritual, and other customary uses . ngāti 
tūwharetoa’s intellectual property rights in the resource 
are held by the hapū who have held kaitiaki status over the 
fields for centuries and who possess traditional knowledge 
on the properties of that resource .

It is also clear that from the earliest years of Crown con-
tact with the area, Crown officials such as William Fox 
quickly came to understand the significance of the geo-
thermal resources of the district . Fox, writing some years 
later in 1874, noted that the village of tokaanu had been 
erected in the midst of ‘active and quiescent springs’ which 
were ‘used for the various purposes of bathing, cooking, 
and other domestic uses, by a population of two or three 
hundred souls’ .124 The Crown cannot have been otherwise 
than well aware from the evidence given by its Ministers, 
officials, and agents that here was a well developed, suc-
cessful, and sophisticated society which had adapted to, 
was influenced by, and totally dependent upon, the geo-
thermal resource . It must also have been clear that Māori 
possession and control of the area and the geothermal 
resource there was effective and complete .

The importance of the springs to Māori was fur-
ther remarked on in parliament in 1887, when Premier 
John Ballance, introducing the (unsuccessful) tongariro 
national Park Bill of that year, stated  :

The natives attach more value to these mountains than they 
do to an equal area of the finest agricultural land in the colony 
 .   .   . The natives have attached the greatest possible value to 
the springs, which are known to be the finest in the colony, 
and the natives go to them from long distances on account of 
their healing qualities .125

These comments highlight that Crown officials were 
very aware of the significant relationship that Māori had 
with their geothermal resources .

15.5.2 Differences between Crown and Māori views of 
property rights in the geothermal resource
Critical to any discussion about ownership and property 
rights over the geothermal resource is an understanding 
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of what is meant by these terms . how did the Māori view 
of holding rangatiratanga over the geothermal resource 
marry with imported european views of how it should be 
allocated and managed  ?

(1) Māori views of resource ownership and management
As the CNI tribunal has remarked  : ‘Law grows out of, 
and needs to be supported by, the culture in which it 
operates’ .126 Before embarking on any discussion about 
resource ‘ownership’ and management, then, it is criti-
cal to note that Māori regarded both land and resources 
as part of an holisic whole . Further, there was no direct 
equivalent of the concept of ‘ownership’ . Māori saw them-
selves as part of the natural world, not owners of it . They 
were nurtured by the world around them and, in return, 
had responsibilities to it . When it came to customary law, 
a set of guiding principles applied  : rights in both land and 
resources were therefore mediated in similar ways, tak-
ing into account the dictates of whanaungatanga, mana, 
utu, tapu, and kaitiakitanga .127 Moreover, use rights in any 
given area were often not exclusive  : rather, a number of 
individuals or groups could be assigned use rights in the 
land and/or its resources, by the hapū or iwi holding mana 
there . Sometimes, ‘even a resource as particular as a single 
tree might be subject to multiple use rights, with different 
groups all agreeing on who should be allowed to set snares 
there’ .128 In short, there was not ‘ownership’ in the west-
ern sense of the word . rather, there were the kin groups 
who held mana and rangatiratanga in a particular area 
(comprising both its land and resources) and who held 
deciding power over what should happen there, and there 
were those who were assigned use rights within the area 
(who sometimes included external individuals or groups) . 
Moreover, the assignment of those use rights could be 
adjusted to suit changing circumstances .

over the centuries, Māori throughout new Zealand 
developed a deep physical and spiritual connection with 
their natural-resource taonga . In the case of the geother-
mal resource, those Māori who depend on it also learned 
how to monitor and care for it, and their solid understand-
ing of how the geothermal system worked was mirrored 

in the way they mediated its use amongst different groups, 
under customary law .

In assessing how this customary law worked in prac-
tice, the CNI tribunal considered there were three layers 
of Māori rights over the geothermal resource . These rights 
were  :

 ӹ over geothermal surface features that form part of 
the bundle of rights akin to those associated with 
land ownership  ;

 ӹ over the specific fields  ; and
 ӹ over the subterranean resource being the under-

lying common heat and energy systems known as the 
TVZ .129

rights to the first layer were held by the ‘particular 
hapū or iwi associated with the land and geothermal sur-
face features’ concerned . This group exercised authority 
and controlled access to the geothermal resource at the 
site in question, and was also the kaitiaki or stewards of 
the surface features .130 At the level of the field in which the 
surface manifestations occurred, rangatiratanga was held 
by all the associated hapū or iwi . Lastly the subterranean 
resource was held by all the hapū and iwi of the central 
north Island ‘because they all depend on the presence 
of the TVZ to sustain their fields and geothermal surface 
features’ .131 The customary rules of allocation, said the CNI 
tribunal, not only regulated who could use the resource 
but protected it from degradation . Furthermore, the iwi 
who have traditionally held rangatiratanga over particular 
aspects of the resource see themselves as having ‘a con-
tinuing responsibility to act as kaitiaki’ .132 We will return 
to the matter of rangatiratanga later, when we consider the 
present-day position .

Since the CNI inquiry, the Wai 262 tribunal has gone on 
to discuss kaitiakitanga in some detail and has expressed 
the view that a kaitiaki relationship  :

is not the transactional or proprietary kind of the Western 
market, and does not rest on ‘ownership’ . rather, like a fam-
ily relationship, it is permanent and mandatory, binding both 
individuals and communities over generations and enduring 
as long as the community endures .133
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(2) Crown views of resource ownership and management
When Pākehā arrived in new Zealand, they brought with 
them their own views of how the world worked and how 
matters of land and resources should be regulated . Integral 
to this view was that land and resources could indeed be 
owned, that ownership was generally exclusive, and that 
land boundaries were hard-edged . There were, however, 
inconsistencies in the system . While what was on and in 
a person’s land generally belonged exclusively to that per-
son, there was also the view that some natural resources 
were not to be regarded as part of the land bearing them 
and could be treated differently from that land in law . one 
such example is that the Crown has, since elizabethan 
times, claimed a prerogative right to any gold and silver 
discovered, thereby separating ownership of those miner-
als from ownership of the land bearing them .134 The idea 

of separating land and resources in this way is particularly 
important in our discussion of geothermal issues .

In May 1858, under the english Laws Act, the British 
Crown decreed that all english laws existing as at 14 
January 1840, ‘so far as applicable to the circumstances 
of the said Colony of new Zealand’, should be deemed 
to have come into force in new Zealand as of that date .135 
Māori custom law now had to be fitted into British law, 
or give way . however, given the very limited geothermal 
resources in Britain, there was understandably no parlia-
mentary legislation and little english case law dealing with 
the ownership or management of geothermal features or 
fields .136 Italy had volcanoes and active geothermal areas, 
as did Iceland (as referred to by hochstetter), but the only 
hot water springs in Britain were those at Bath, used for 
drinking and bathing, and that site appears to have been 

Geothermal surface features. 
Geothermal activity on 
the Tongariro–Ketetahi 
geothermal field is revealed 
in surface features like this 
flow of boiling water.
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under the control of successive local governing powers 
from the time of the romans onwards .

Given the British lack of experience with geothermal 
resources, the analogy of water was used by the colonial 
government in new Zealand as being the nearest equiva-
lent . As a result, geothermal resources were deemed inca-
pable of ownership in their natural state . however, while 
the water analogy was perhaps relevant in terms of ther-
mal fluids (including gases), it failed to take account of the 
heat and mineral aspects of the resource, and the first of 
these was later to acquire particular importance because 
of its centrality to the production of geothermal energy .

under imported english common law, ownership of 
water can occur only when the resource has been extracted 
and contained . This is known as the ‘doctrine of capture’ . 
That is, the water cannot be ‘owned’, until it is extracted 
and contained by either the landholder or another person 
who has been granted consent to extract the water . Where 
the water – for example, a spring or pond – is contained 
solely within one landholding, this is comparatively 
straightforward . however, the tribunal’s Petroleum Report 
had this to say about the doctrine of capture  :

under the common law, a landowner is unable to prevent 
a neighbour from draining the waters from under his or her 
land, providing that the means of abstraction (pumps and 
drills) remain within the neighbour’s property .137

As a ‘water’ resource, the implication for geothermal 
fluids running under the land of one or many owners 
was that any landowner could extract as much geother-
mal fluid as he or she liked, regardless of existing use else-
where on the geothermal field .138

This water analogy was retained in the first geother-
mal-specific legislation in the early 1950s, under which 
the Crown assumed management rights, in the interest of 
‘public good’ .139 When the Crown consolidated its regula-
tion of natural resources under the resource Management 
Act 1991 (RMA), it again retained the water analogy and 
that position has not changed in the years since then . 
Crown counsel thus argued before this inquiry that the 
resource is incapable of ownership and that the Crown’s 

assertion of the right to management is a ‘legitimate exer-
cise and reflection of kāwanatanga’ .140

Querying thst position, ngāti tūwharetoa claimant 
George Asher suggested to us that, under the Thermal 
Springs Districts Act 1881, the Crown had effectively rec-
ognised that Māori had ‘unfettered rights’ to the resource . 
he pointed out that, under section 5(3), the Gov ern or was 
empowered to ‘[t]reat and agree with the native proprie-
tors for the use and enjoyment by the public of all mineral 
or other springs, lakes, rivers, and waters’ .141 Furthermore, 
section 6 vested in the Governor the power to,

with the consent of the native proprietors, to be ascertained 
in such manner as he may think fit, do any of the following 
things  : Manage and control the use of all mineral springs, hot 
springs, ngāwha, waiariki, lakes, rivers and waters, and fix and 
authorise the collection of fees for the use thereof  .  .  .  .142

By Mr Asher’s reading, the Act constituted acknow-
ledgement by the Crown that in 1880 Māori were the pro-
prietors of the resource wherever it occurred . however, 
closer examination of the Act shows that its provisions 
were intended to apply only to specified areas (one of 
which was east taupō County, of which more below) . 
Furthermore, the natural meaning of the language used 
throughout the Act indicates that the resources were 
being regarded as surface features on the land . under that 
interpretation, where a parcel of land was acquired from 
Māori, their control over any geothermal feature con-
tained within it ceased . A natural and ordinary reading 
of the Act thus suggests that while the Crown may have 
acknowledged Māori as the proprietors of geothermal 
land in the areas covered by the Act, to which they could 
contol access, it did not explicitly recognise their rights 
over the resource itself .

An analysis of schedule 1 to the Counties Act 1876 
reveals that part of our national Park inquiry district 
came within the boundaries of what was east taupō 
County . This area was therefore covered by the Thermal-
Springs Districts Acts of both 1881 and 1908 .143 however, 
most of our district lies outside the bounds of what was 
east taupō County .
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A number of tribunal precedents apply to this dis-
cussion . The tribunal’s Mohaka River Report is relevant . 
The claimants in that inquiry argued that the Crown had 
usurped their rangatiratanga rights to control the river, by 
passing the Water and Soil Conservation Act 1967, which 
vested regulation rights in the Crown .144 That tribunal 
found that the Mohaka river was a taonga of ngāti 
Pahau wera as at 1840 and that possession was never ceded 
to the Crown . Any legislation which failed to give effect 
to the claimants’ rangatiratanga status over the river was 
therefore inconsistent with the Crown’s treaty obligations . 
As with other tribunal reports, the Mohaka River Report 
agreed that the Crown has important powers in the man-
agement of natural resources in the interest of conserva-
tion but that these rights are ‘qualified by the tribe’s tino 
rangatiratanga’ .145

Secondly, the petroleum tribunal and the CNI tribunal 
both looked at the relationship between land aliena-
tion and resource alienation . In 2003, the petroleum 
tribunal found that where Māori lose legal rights to land 
or resources ‘by means that are inconsistent with treaty 
principles’, they can nevertheless be deemed to retain what 
it termed a ‘treaty interest’ .146 Thus, for example, where 
Māori never knowingly or willingly alienated their rights 
to a resource, a ‘treaty interest’ in the resource remains . In 
relation to the geothermal resource in the central north 
Island, the CNI tribunal was of the view that in addition 
to a ‘treaty interest’, a ‘customary interest’ could be held to 
subsist in their inquiry area because, collectively, CNI iwi 
and hapū still held much of the land overlaying the vari-
ous fields  :

Therefore, and despite some of the land being alienated 
 .   .   . the claimants continued to have ongoing customary and 
treaty interests over their geothermal taonga, specifically 
their fields and the TVZ, where overlaid by or within the 
vicinity of Māori land .147

We take ‘customary interests’ to mean proprietary 
interests consistent with possession under customary 
law . The CNI tribunal further went on to comment that 
even if their view was not correct at law ‘it is certainly the 

position in terms of the treaty of Waitangi’ .148 In treaty 
terms, the onus is on the Crown to acknowledge and pro-
vide for Māori rights to their taonga .

We also draw attention to the findings of the Whanga-
nui river tribunal, which stressed that Māori had trad-
itionally not conceived of possession as ownership in the 
european sense . however, said the tribunal, possession 
had become ‘equated with ownership for the purposes 
english or new Zealand law’ . Similarly, it said, although 
Māori ‘thought in terms of territory rather than property’, 
what they possessed had been ‘deemed to be a property 
interest for the purposes of law’, and had been treated as a 
propery interest by the courts .149 Thus ‘possession of terri-
tory’ has been converted, under Pākehā law, to ‘ownership 
of property’ . of importance to our discussion of the goe-
thermal resource is that the Māori idea of ‘territory’ com-
prised both land and resources, which under Pākehā law 
can be treated separately from each other .

The Whanganui river tribunal concluded that what 
might be seen as ‘a modern Maori focus on matters of 
“property” and “rights” ’ derives from the fact that they 
had been ‘forced to reconceptualise their customs to make 
them cognisable in english law’ .150 Picking up on this com-
ment, the recent Stage 1 Report on the National Freshwater 
and Geothermal Resources Claim posed the question  : 
‘how are the rights and laws derived from Maori culture 
to be understood or given effect (so that they might be 
protected) in new Zealand’s laws  ?’

The Crown’s position from the 1950s, as we have noted, 
is that it has a right to manage the geothermal resource 
as a ‘legitimate exercise of kāwanatanga’ . The CNI tribunal 
found that the position with regard to thermal springs is 
that ‘[n]o special consideration was given in early legisla-
tion to ensure that Māori  .  .  . could participate in the man-
agement of the springs despite the alienation of land’ .151 
That finding applies equally to the development and 
management of the geothermal resource generally in the 
national Park district .

A question often raised in relation to other natural 
resources is also pertinent to the geothermal resource – 
namely, when Māori alienated land, did they understand 
that they were also losing control of related resources  ?
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A relevant case that can be cited is that of Lake Ōmā-
pere, where the Crown asserted ownership of the lake 
bed . When the matter of the lake was brought before the 
court in 1929, Judge Acheson, recognising that from a 
Māori perspective, bed and waters could not be divided, 
observed that had they considered that they were to lose 
their ownership of the lake, the chiefs of ngāpuhi would 
not have signed the treaty and their numbers would have 
been sufficient to ensure the rejection of the treaty in 
1840 . he concluded that there could be ‘no presumption 
either in law or in fact that the sales of some lands to the 
Crown adjoining Lake omapere carried with them rights 
to portions of the lake or of its bed’ .152

An analagous situation occurred in relation to the sign-
ing of the Fenton agreement in 1880, which led to the 
establishment of the township of rotorua . Years later, 
during the court’s inquiry into the rotorua Lakes in 1918, 
Captain Gilbert Mair, who lived among the te Arawa 
people, informed the court that Fenton would never have 
secured ngāti Whakaue’s agreement to his proposal had 
there been any suggestion that the lakes were not Māori 
property . had the government asserted otherwise, Mair 
contended, a situation potentially more serious than the 
Waitara affair might have arisen .153 The case is particularly 
relevant to the present discussion because in the rotorua 
area, water, geothermal heat, and steam were so often 
present in combination (and in the case of Lake rotorua, 
within the lake itself) . Mair’s opinion as to the conse-
quences of the Crown asserting ownership of the lakes 
might therefore be considered equally applicable to the 
geothermal resources of the area .

At the heart of the matter is possession and control of 
the resource as opposed to possession and control of the 
associated land . It is an important distinction to make . 
Māori maintain that through their customary ties and 
continued connection to the geothermal resource, they 
still hold communal rangatiratanga and kaitiakitanga over 
the underground resource regardless of whether they have 
retained the land above the resource .

Individualisation and alienation of land in and around 
the TVZ has however made it far more difficult for iwi to 

assert their rangatiratanga and kaitiakitanga over their 
taonga . ngāti tūwharetoa claimant Paranapa Ōtimi sub-
mitted in both the CNI and national Park inquiries that,

As a hapū, we need to maintain sustainable management . 
By individualising the land, the crown through its Māori 
Land Court processes have taken away hapū’s rights to exer-
cise their views on the resources under the land . That’s why it’s 
always been difficult for us to get hapū consent as opposed to 
landowners’ consent . If a geothermal power station was to be 
developed in the Waihī field, then legally it is the consent of 
the landowners that counts, not the hapū, and that is not the 
way it should be .

The issue of mana whenua in the first instance is the right 
of the hapū . rights given to individuals and others by the 
hapū must guarantee the resource sustainability on behalf of 
the hapū, and future generations of the hapū .154

This is to say that the Crown’s management regime 
has served to take the power away from the hapū or iwi 
groupings who have traditionally asserted authority over a 
particular geothermal field . The kaitiaki responsibilities of 
the tangata whenua have been bypassed by a management 
structure which, as Mr Ōtimi points out, requires consult-
ation with landowners only (be they Māori or Pākehā), 
rather than acknowledging the kaitiakitanga of Māori kin 
groups over the natural resources of that land .

The Crown’s position is that it does not consider that 
the geothermal resource is capable of ownership  ; that reg-
ulation of it is a legitimate exercise of governance under 
article 1  ; and that the RMA strikes an appropriate balance 
in recognising the interests of Māori . But the Crown is 
silent on how the article 2 property rights of Māori fit into 
this picture . When the Crown guaranteed to Māori ‘the 
full exclusive and undisturbed possession of their lands 
and estates, forests, fisheries and other properties’ (or 
taonga, in the Māori text) so long as it was their wish to 
retain them, it did not add a rider that the Crown itself 
would decide what constituted ‘other properties’, nor that 
it would restrict the manner and extent of their owner-
ship . In the case of the geothermal resource, it cannot be 
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said that there was a clash of legal understandings about 
ownership  : as we have already seen, english law was 
deemed to have been introduced as at 14 January 1840 
only ‘so far as applicable to the circumstances of the said 
Colony of new Zealand’ . The British effectively had no law 
governing the ownership of such phenomena and thus, in 
our view, the only law that was relevant at the time was 
Māori customary law . If the Crown subsequently wished 
to take the position that the resource was analogous to 
water and not capable of ownership, then the abrogation 
of Māori rights in the resource should at the very least 
have involved prior consultation . But there is no evidence 
that there was any discussion with Māori about them 
relinquishing property rights with respect to either water 
(where Māori customary law differed from British law) 
or the geothermal resource, and no evidence of informed 
consent . In our view, therefore, the tangata whenua who 
traditionally exercised rangatiratanga over the geother-
mal resource retain, at the very least, a treaty interest in 
it at all levels . In some instances, as we discuss below, they 
may also retain residual proprietary interests . In that con-
text, we note that the Crown has said, in the recent urgent 
inquiry into the claim about the freshwater and geother-
mal resources, that although full ownership of either of 
these resources is not an option, it is prepared to discuss 
with iwi ‘whether or not Maori have “property rights and 
interests” that amount to something other than full own-
ership of water’ .155

(3) Ketetahi  : a case study
how has the Crown treated Māori property rights in the 
geothermal taonga at Ketetahi  ? The claimants raised sig-
nificant issues with regard to the Crown’s actions through 
the court process in the nineteenth century, and its pur-
suit of their land and geothermal taonga in the twentieth 
century . The four issue questions that this case study will 
address are  :

 ӹ Did the native Land Court title determination pro-
cess for the setting aside of Ketetahi Springs oper-
ate to protect Māori possession of their taonga in 
accordance with custom  ?

 ӹ Did the native Land Court fairly represent the own-
ers’ wishes in its dealings with the Ketetahi block    ?

 ӹ Did the Crown respect the desire of Māori to retain 
ownership over time  ?

 ӹ has the Crown protected the owners’ property rights 
at Ketetahi  ?

We turn to the first question .

(a) Native Land Court title determination process for Ketetahi 
Springs  : The Ketetahi Springs and the associated geother-
mal resource were possessed according to Māori custom 
until the 1880s . During the latter part of the taupōnuiātia 
hearing in September 1887, however, the native Land 
Court issued its title order for the Ketetahi block, which 
was to be sectioned out from tongariro 1 and retained by 
the same seven tribal representatives who were listed in 
tonga riro 1  : te heuheu tukino, Matuaahu te Wharerangi, 
Paurini Karamu, Pātena Kerehi, Keepa Puataata, ngāhiti 
rangimanawanui, and tūreiti te heuheu .156 It seems that 
the seven rangatira had themselves sought to have Kete-
tahi sectioned out as a separate block, and in making the 
order it did, the court was giving effect to section 59 of 
the native Land Court Act 1886, allowing it to respect and 
implement ‘any arrangement voluntarily come to by the 
natives’ .157

The Ketetahi block is often referred to as a ‘reserve’ . 
however it is important to note here that it was not a 
‘reserve’ in the legal sense of being specifically set aside 
from purchase for use by Māori, to ensure a ‘sufficiency’ of 
land for them as defined by the legislation in force at the 
time . But the fact that people (including the Crown) kept 
referring to it as a reserve tends to suggest they under-
stood it as being something that should be protected – 
and possibly protected for Māori . on the Māori side, as 
we saw in chapter 7, it seems clear that the seven persons 
were intended to be, and were understood to be, repre-
sentatives of the community of owners . They were to hold 
and preserve their taonga at Ketetahi Springs for the spir-
itual and cultural, social, and medicinal use and benefit of 
the owning hapū .

The problem was, of course, that the land law of the 
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time did not provide for communal title . The seven were 
not legally charged with responsibility for management 
of the area on behalf of ngāti tūwharetoa, or even any 
particular hapū . They were absolute owners . In chapter 5, 
we concurred with the tūranga tribunal in its consider-
ation of nineteenth-century Māori land law . That tribunal 
found that the native Land Act 1873 ‘did not make provi-
sion for community ownership and management of Māori 
land’ . Instead, it said, the Act  :

 ӹ made Māori titles usable in colonial commerce only 
through sale or lease  ;

 ӹ made sale or lease achievable only by the transfer of 
individual undivided interests  ;

 ӹ rendered community decision-making irrelevant 
thereby  ; and

 ӹ did all this in the face of the clearly expressed wishes 
and actions of all but a few Māori .158

Article 2 of the treaty’s Māori text guaranteed tino 
rangatiratanga expressly in respect of ‘whenua’ (land), 
‘kāinga’ (villages), and ‘taonga katoa’ (all things treas-
ured) . Crucially, the promise was made explicitly to all 
levels of rights holders in Māori society  : ‘ki nga rangatira, 
ki nga hapū, ki nga tangata katoa’ (‘to the chiefs, hapū, and 
all the people’) .159 Individualisation of title breached this 
article by not offering the option of, for example, hapū or 
iwi title .

We agree entirely with earlier tribunals’ findings on the 
shortcomings of the land legislation in its ability to protect 
Māori possession and rangatiratanga over their taonga . In 
our view, their findings apply directly to the circumstances 
that claimants described in the Ketetahi Springs case – in 
particular, that the nineteenth-century title system was 
not an appropriate way of protecting tribal taonga . In 
essence, Māori owners obliged the Crown greatly by aqui-
escing in the Crown’s individualisation process .

Individualisation of title was compounded by the laws 
of succession determined by various native land Acts and 
policies . In 1865, legislation was introduced requiring 
succession to Māori land to be in accordance with new 
Zealand law ‘as nearly as it can be reconciled with native 
custom’ .160 traditional Māori custom or tikanga required 
occupation of or connection to the land . however, in the 

April 1867 Papakura succession case, Chief Judge Fenton 
found that, where a landowner died without a written will, 
all children should inherit equally the shares of both their 
parents .161 Despite the existing Māori custom, by the 1880s 
Māori had adopted the equality principle and as a result 
land was increasingly fractionalised among a growing 
number of owners .162

The CNI tribunal found that there were no titles avail-
able in British law appropriate to recognise Māori posses-
sion of areas that were ‘properties of especial importance 
to tribal communities’ .163 referring to the Whakarewarewa 
thermal springs, the tribunal said  :

Clearly what should have been available to the collective 
hapū at this point was a community title for the springs – per-
haps vested in a trust in which all the hapū were represented . 
The court knew that the springs were a resource that could 
not sensibly be divided up among them . From the point of 
view of the hapū, a collective title would have protected the 
springs from alienation, and enabled hapū management .164

Individualisation of title to land that was of importance 
to these large tribal communities left them particularly 
vulnerable . As in the case with Whakarewarewa example, 
the CNI tribunal argued that that the lack of an appro-
priate ‘community’ title to tribal land was ‘compounded’ 
when this land contained tribal taonga, and suggested that 
‘[s]uch taonga, no less than land, might have been held in 
trust’ .165 Māori were, in effect, ‘prejudicially affected by the 
failure to provide for a community title to important natu-
ral resources’ .166

Without such title there was little legal protection 
afforded Māori in their attempts to exercise tribal man-
agement and control of their taonga and to retain these 
resources for their descendants . taonga could be acquired 
simply through the purchase of land or shares in land .167 
This process effectively diminished Māori authority and 
‘disempowered communities’ wanting to enter the new 
economy . The CNI tribunal found that available forms of 
title ‘neither recognised customary imperatives nor met 
Māori aspirations for the future governance, management 
and use of their lands’ .168
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ngāti hikairo submitted that it was the lack of appro-
priate community title over the tribal taonga at Ketetahi 
which has caused them much grievance since the block 
passed through the native Land Court in 1887 . The laws 
of succession saw the block passing to the descendants of 
the seven rangatira, as owners of the block, ‘even though 
Ketetahi are of enormous significance to all the hapū’ .169 
Bubs Smith for ngāti hikairo summarised the essence of 
the problem  :

to me, there is anguish in the fact that the hapū has been 
individualised through the native Land Court process and 
disassociated [from] the whenua where only ‘representatives’ 
of the hapū were named as ‘owners’ . My concern is not really 
to do with ‘who was named as an owner’ but, more so with 
‘who was excluded’ from the list . [emphasis in original .]170

Concern for those excluded from the title was also 
raised by another ngāti hikairo claimant, Ariki Piripi 
(Alec Phillips) . Mr Piripi complained that the court, with 
its lists of owners, did not ‘reflect our interests in these 
areas’ – interests which included Ketetahi and tongariro 
maunga .171 he alleged that ‘people from outside the area 
ended up as owners on areas that belonged to us’ .172 A sig-
nificant part of the problem is that some ngāti hikairo 
descend from the line of te rangihīroa while oth-
ers descend from te Wharerangi, son of te Maari I . te 
Wharerangi was included in the list of seven owners, but 
te Maari’s elder brother te rangihīroa was not . Those 
who descend from the latter contend that their interests 
were disregarded .173

This example illustrates the consequences for Māori 
who were not direct descendants of the individuals listed 
in the original title . Simply put, many have been left out 
from their inheritance by the imposition of a process 
that was foreign to them . Dr Severne described a similar 
situation  :

My mother is not an owner in Ketetahi springs, even 
though her grandfather Kohatu Poinga is buried below the 
springs at Pāpakai with his sister tangiariki . Descendants of 
tangiariki are owners represented by the Ketetahi Springs 

trust . no one will question that Kohatu Poinga the tohunga 
was closely associated with Ketetahi . Clearly I whakapapa 
to the land but I have no legal right of access as a member 
of the hapū . This separation of land from hapū is the result 
of individualisation of the land, by the Crown through its 
Māori Land Court processes . In turn hapū rights to exer-
cise their views on the resources under the land have been 
marginalised .174

In our view, the case of Ketetahi Springs is a prime 
example of the harmful effects of the Crown’s land indi-
vidualisation policies . no matter how strong the associa-
tions of others, the court’s order accomplished an act of 
dispossession of all but those seven rangatira listed on 
the title . The Crown’s position that exclusion from own-
ership is a consequence of the tribes’ decisions to list 
those particular seven rangatira on the title to the block, 
is unsupportable .175 This position is to deflect responsi-
bility away from the system . The seven became the legal 
and sole beneficial owners as tenants in common and the 
share of each stood to be succeeded to on death by such of 
their respective descendants as might be named in their 
wills, or equally among their descendants where there was 
intestacy . Thereafter, the original act of dispossession was 
compounded as each inheritor died in his or her turn and 
further successions were cemented in place by the court . 
The Crown policy enacted in the native land legislation of 
the nineteenth century had effectively ended the possibil-
ity of community ownership and control, in breach of the 
express guarantee contained in article 2 of the treaty .

In the case of Ketetahi, the fractionation of interests has 
in turn created problems in terms of decision-making over 
the block . In 1887, there were seven owners . however, by 
1896 four of these rangatira had died and land had passed 
to their descendants  : by 1913 there were 21 owners and 
by 1955 the number had grown to 67 . But their individual 
holdings still added up to only seven shares in total .176 By 
2006, the seven shares were divided among 329 owners, 
some holdings being as small as 0 .0003 of a share . today, 
the land is vested in an Ahu Whenua trust – the Ketetahi 
trust – which is administered by eight trustees on behalf 
of over 500 owners . The total number of shares still has 
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not changed  : it remains at seven . Most owners therefore 
hold only a miniscule fraction of one share .

A few owners, however, are rather better placed . 
Amongst these are one owner at 0 .6667 shares and three 
each holding 0 .25 shares, one of whom is the Crown (we 
discuss the circumstances by which the Crown acquired 
this share in our next section) . Thus, the Crown, as a result 
of its policies over time, has risen to be one of the top four 
owners in the block, with only one whānau trust being a 
bigger shareholder .177 As a major shareholder, the Crown 
has potentially significant power to influence the fate of 
this block, should it chose to do so . At the same time, as 
noted above, many who can whakapapa to the land are 
excluded from any shareholding at all .

We now turn to assess the title Māori were left with as 
a result of the land court system . our concern here is to 
determine whether that system operated in the least to 
protect Māori possession of their taonga . We concluded in 
chapter 6 that it is likely that Pātena and tūreiti made the 
application with the concurrence of their co-owners . The 
reason for the application was to exclude the springs from 
the intended gift of the peaks or the sale to the Crown of 
the interests in the outer peak blocks .

The claimants argued that, although the intention was 
to section out the area containing the springs, so as to 
prevent their alienation to the Crown when it acquired 
tonga riro 1C, the court order describing Ketetahi con-
tained only 20 acres and did not include the springs . The 
order, according to the claimants, was based on ‘erroneous 
boundaries’, which the Crown later took advantage of in 
order to effectively deny them their rangatiratanga of the 
taonga .178

In order to assess the validity of this claim, we need to 
review the events surrounding the creation of the Ketetahi 
block . on 21 September 1887, the court issued the fol-
lowing interlocutory order for the tongariro 1 block, 
importantly detailing the court’s interpretations of the 
boundaries  :

Patena Kerehi or hokopakeke and tureiti te heuheu 
applied to the Court  .  .  . [for] a piece of land round Ketetahi to 
be contained within two lines drawn ten chains on each side 

of Ketetahi (marked upon plan) and five chains above towards 
the summit of the mountain, the two lines twenty chains 
apart to run parallel to the boundary of tongariro no 1 block .

This piece to be awarded to the seven owners of tongariro 
no 1 and block to be called Ketetahi .

The interests of te heuheu tukino in this portion to 
be equal with those of Patena hokopakake and Matuahu 
separately .
 . . . . .

Court ordered certificate of title should issue in favor of 
undermentioned individuals on properly certified plan being 
deposited in the native Land Court office Auckland .

te heuheu tukino
Matuaahu te Wharerangi
Paurini Karamu
Patena hokopakake
Keepa Puataata
ngahiiti rangimanawanui
tureiti te heuheu179

But how was the cadastral boundary of the block deter-
mined  ? The evidence on this point is slim . The minutes 
outlined above described the boundary presumably put 
forward by the applicants . Three days after these min-
utes were recorded, the court issued its final order for the 
Ketetahi block . The order vested the block in the seven 
owners and described the block as ‘containing by estima-
tion twenty acres’ .180 With no objections, Judge D Scannell 
directed that ‘a certificate of their title be issued in pur-
suance of the Act when a plan of the said area has been 
finally settled by the Court’ .181 unfortunately, that is the 
only contemporaneous evidence indicating how the court 
came to determine that the block comprised 20 acres .

When John te herekiekie Grace in the native depart-
ment reviewed the events in 1930 he puzzled over how 
the court, in 1887, had reached the estimated area of 20 
acres .182 his report concluded  : ‘one thing is certain, and 
that is, that the reserve cannot be restricted to an area 
of 20 acres and at the same time conform to the bound-
aries laid down by the applicants .’183 Mr Grace suggested 
two explanations for the initial error . The first was that the 
court had ‘arbitrarily’ decided to restrict the size of the 
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block to 20 acres, irrespective of the owners’ wishes laid 
out in their application . The second was that the court, in 
good faith, had intended to respect the wishes of the appli-
cants ‘but failed to do so owing to its being mistaken as to 
the site of the Spring[s] or as to the boundaries desired by 
the applicants’ . The 1930 report went on to determine that 
‘the latter explanation appears to be the only acceptable 
one’ .184

We agree that it is unlikely that the court deliberately 
disregarded the applicants’ wishes . There is simply no evi-
dence to suggest that was the case . Section 56 of the native 
Land Court Act 1880 stated that

It shall be lawful for the Court, in carrying into effect this 
Act, to record in its proceedings any arrangements voluntarily 

come to amongst the natives themselves, and to give effect to 
such arrangements in the determination of any case between 
the same parties .185

As discussed in chapter 5, the court was generally 
responsive to title arrangements brought forward by tribal 
representatives during the taupōnuiātia proceedings, and 
there is no reason to think the approach adopted by the 
court on this occasion was any different . That being so, 
how could the court be so mistaken in its title order for 
the springs  ? A likely reason seems to be that there was no 
firm identification, at the time, of the area under discus-
sion . Dr Coombes notes that the minutes of the first day’s 
proceedings did not make any reference to a precise area 
or location .186 Whether this reflects a lack of precision on 

The Ketetahi Springs area. Māori 
wanted this region protected 
and kept for future generations. 
In 1887, an area around the 
Springs was awarded to the 
seven owners of the Tongariro 1 
block to be called Ketetahi.
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the part of the judge or careless minute taking, it seems to 
have resulted in not all parties being clear on either the 
area or boundaries .

Much of the uncertainty appears to have come about 
through lack of any adequate map or plan . The evidence 
suggests that, at the time, all that the court had before it 
was a survey map of the large Ōkahukura block (plan WD 
2178), on which someone had then added in, by hand, 
the approximate site of the springs, marking them by ‘a 
small black circle (Indian ink)’ .187 no official, though, had 
gone up to the Ketetahi site to survey it on the ground . 
As we have already seen in chapter 5, proceeding with-
out a proper survey was permitted under the native 
Land Court Acts of 1880 in cases where original title was 
being determined, as long as full survey was carried out 
before the certificate of title was issued . Counsel for ngāti 
tūwharetoa probed with Dr Keith Pickens whether it was 
also the case where subdivisions were being made  :

Ms Feint  :  .  .  . you have indicated in your report that as a result 
of the subdivision of Ketetahi being undertaken by virtue of a 
sketch plan you ended up with this incongruous result where 
only 20 acres was initially realised .
Dr Pickens  : Yes that’s quite a farcical situation and it results 
from use of a sketch plan which is inconsistent with the 
amount of land that is contained in the Court’s minutes . It’s 
again a reflection of the need to make determination on the 
base of accurate survey plans .
Ms Feint  : Well how was it possible for the subdivision to pro-
ceed without there being a survey undertaken  ?
Dr Pickens  : Because under the 1880 Act you don’t need a sur-
vey, you need a sketch plan .
Ms Feint  : even for subdivision as opposed to initial title 
investigation
Dr Pickens  : Yes .188

As it happens, however, the native Land Court Act 1886 
had come into effect the year before the Ketetahi hearing . 
That Act stipulated that, if the court proceeded to subdi-
vision ‘in the course of or at the close of an investigation 
into the title to native land’, even the resulting subdivi-
sion orders were not to be signed until ‘a certified plan 

of [the land in question] shall have been furnished to 
and approved by a Judge’ .189 The court’s consideration of 
the application for Ketetahi to be cut out of tongariro  1 
came as a continuation of the subdivision hearings for 
tongariro 1, which in turn (as discussed in chapter 5) were 
a continuation of the initial taupōnuiātia title investiga-
tion .190 Thus, had the new Act been followed, a proper 
survey plan should have been drawn up before a subdiv-
ision order could be issued . however, a crucial flaw in the 
Act, from the point of view of the Ketetahi owners, was 
that section 115 allowed ‘any incompleted procedure’ (that 
is, commenced pre-1886) to be continued under the old 
1880 legislation if the presiding judge so chose .191 Judge 
Scannell, opting for this speedier alternative, signed the 
Ketetahi subdivision order on 24 September 1887, specify-
ing only that a ‘properly certified plan’ would be needed 
before the certificate of title was finalised, thereby comply-
ing with the 1880 legislation .192 By doing so, the case could 
be settled without the delay of waiting for a full survey .

not till 1930 did the native Land Department attempt 
to clarify what had occurred . on 30 January of that year, 
the under secretary wrote to the registrar of the court in 
Whanganui enquiring whether the subdivision order had 
actually been signed or not (presumably having in mind 
the 1886 legislation)  :

I shall now be glad to know if the order mentioned was 
actually drawn up and signed by the Judge who made the 
same (Judge Scannell) or to what extent such order was com-
pleted . If the order was drawn up and signed I shall also be 
glad to have a copy of the same showing the plan endorsed on 
the original order .193

notes supplied to the under-secretary the following 
month confirmed that ‘the Court order for the reserve 
[sic] was drawn up and signed by the presiding Judge 
(Judge Scannell)’ . A copy of the order, attached to the 
notes, had no accompanying plan .194

After the 1887 signing of the order, matters relating 
to Ketetahi appear to have lain dormant for a few years . 
Then, in 1892, officials at the survey office compiled a 
plan of the Ketetahi block based on the description in the 
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court minutes . This plan showed the block to contain 20 
acres, as the order of 24 September 1887 had described . 
But later internal correspondence revealed that neither 
the compiler of the plan nor anyone connected with its 
preparation had visited the springs or pegged the block 
on the ground . Consequently, the plan miscalculated both 
the location and extent of the springs . Despite these seri-
ous shortcomings, Judge Scannell approved the plan in 
november 1893 and issued a certificate of title on 24 June 
1894 .195 Thus did it come about that the title order held 
by ngāti tūwharetoa for over 80 years contained signifi-
cantly fewer acres than the tribe had originally sought 
and related to a plan denoting an area that did not even 
include the springs .

As we have discussed, the tribe wished to retain the 
springs for their own communal, spiritual, and therapeu-
tic use and benefit  : it was why they had sought separate 
title for them in the first place . Clearly, then, a plan which 
did not even include the main spring and hot stream (let 
alone any of the other springs) was entirely at odds with 
the obvious intentions of both the owners and the court . 
As Dr Pickens commented  :

Ketetahi and the other okahukura subdivisions demon-
strated the necessity for proper surveys of land to be made 
and the difficulties that could result if this was not done prior 
to issuing title orders . The essential point, of course, in these 
two cases was that sketch maps were being used to subdivide 
land . This was quite different from the use of a sketch map 
during an original title investigation, and much more risky .196

A short time later, however, an opportunity presented 
itself to rectify the serious error in the survey office’s 
plan . Government surveyor William Cussen surveyed 
the Ketetahi block in 1895 when in the region retraversing 
the boundaries of the ngāpuna and Ōkahukura 1 blocks . 
Cussen explained to the surveyor general in Wellington, 
Stephenson Percy Smith, why he departed from his brief  :

re Ketetahi – At the request of the natives and being in 
the neighbourhood I surveyed the above block although I 
hold no authority for the survey, and would respectfully ask 

that the necessary authority for survey to be obtained and my 
account for the same to be passed .197

Dr Coombes was unable to determine from the avail-
able evidence exactly how Cussen knew that a survey 
of the block was necessary . he speculated that Cussen 
understood the situation from either land court records or 
from communication with his brother, Laurence Cussen, 
who had previously surveyed the summit of tongariro . 
Whatever the case, the chief surveyor in Auckland advised 
Percy Smith that

Mr Cussen has surveyed without authority 93 acres taking 
in all the hot Springs – whilst the Court plea is strictly for 
about 20 acres and leaves some of the Springs outside .198

According to Dr Coombes, Percy Smith was clearly 
annoyed that Cussen’s survey did not conform to the 
court’s order . extending the size of the Ketetahi block to 93 
acres meant reducing the Crown’s interest in the springs, 
as it was in the process of purchasing the tongariro 1C 
block .199 Percy Smith, therefore, advised the chief surveyor 
that the order must be carried out for twenty acres, not 93 
acres, and instructed him  : ‘In the mean time, please do 
not pass the [Cussen] plan .’200

The Survey office responded in August 1896 by compil-
ing a further plan that did conform to the court’s order of 
20 acres . The plan simply cut off that amount of land from 
the western side of the Cussen survey and called it ‘the 
reserve’ .201 tellingly, Percy Smith advised the chief sur-
veyor (Auckland), in a memorandum on 18 August, that

I do not think the natives will be satisfied with the bound-
ary of Ketetahi as you have sketched it, for the reason that the 
two hot springs shown within your proposed reserve of 20 
acres are really nothing but fumaroles, whereas the springs on 
the main stream are good bathing places . I think before you 
definitely mark off the reserve on your map, that the 20 acres 
should be surveyed on the ground, and the surveyor be told 
to arrange with the natives, so far as the order of Court will 
allow him, so as to make a division of the springs between the 
Government and the natives .202
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We note here that the original court order was for a 
‘piece of land round Ketetahi’ and made no reference to 
the springs being divided between the Crown and Māori 
owners .203

The Crown acknowledged in closing submissions that 
Percy Smith’s August 1896 direction to ‘divide the Springs 
between the Government and Maori did not reflect 
the original intention of the owners to reserve all of the 
Springs from Crown ownership’ .204 In fact, as Dr Coombes 
highlighted, the idea that a future surveyor should nego-
tiate this division was entirely Percy Smith’s own sug-
gestion . Furthermore, since it was he who was to secure 
for the Crown a substantial interest in this taonga, it is 
difficult to ascribe honourable intent to his subsequent 

actions, as we will discuss below . Indeed, as Dr Coombes 
noted, Percy Smith adopted a similar stance in respect of 
the tokaanu hot springs, claiming (to considerable con-
troversy) that Māori and the Crown were to have half of 
the springs each because they were located on a Crown-
granted native reserve .205

It appears, therefore, that what began as a mistaken 
belief by the court as to the area of the Ketetahi block – an 
error that could have been avoided had the judge chosen 
to follow the (safer) 1886 requirement for a proper map 
to be drawn up before the subdivision order was signed – 
was then clung to stubbornly by the chief surveyor, Percy 
Smith, even in the face of the emerging facts . The Survey 
office requested a further survey to ‘correct’ Cussen’s map 
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and this was conducted by h J Biggs in 1896 . Providing 
instructions to Biggs, William Kensington, on behalf of 
Percy Smith, explained the problem with Cussen’s plan  :

This area is altogether wrong and not at all in consonance 
with the order of the native Land Court which is only for 
about 20 acres or so  .   .   . You will have to get the owners – 
or some of them – as shown on accompanying list to meet 
you on the ground to agree to a fair division of the springs 
between the natives and the owner [the Crown] as far as the 
order of the Court will allow (as indicated by the Surveyor 
General in his memo . of the 19th August .)206

In closing, Kensington emphasised to Biggs that his 
new plan should follow ‘as nearly as possible the Surveyor 
General’s instructions’ and that he (Biggs) ‘must make the 
natives thoroughly understand that there is no chance 
of their obtaining the area surveyed by Mr Cussen, and 
which was made without authority or instructions’ .

having surveyed and pegged the block on the ground, 
Biggs filed a plan with the Survey office in Wellington . 
In doing so, Biggs mentioned the difficulties of the task, 
including achieving a ‘fair division of the springs’ between 
Māori and the government  :

I must say that I do not quite understand what I was 
intended to do . The order of the Court  .   .   . says that the 
reserve is to be 20 chains wide and 5 chains up the hill, but 
it gives no boundary for the northern end . This order would 
not agree with the way the Surveyor General wished the 
reserve to be pegged . In his letter he states that a fair division 
of the Springs should be made between the Māoris and the 
Government . now if the reserve is made 20 chains wide it 
will take in Springs on Creek to the eastward of Ketetahi and 
hardly any springs would be left for the Government .

In my instructions I am told that I must get some of the 
seven owners to go on the ground with me, and I have found 
that four out of the seven are dead, and two in Wellington, so 
I could only get one to go with me, ‘Patena .’ he agrees with 
the reserve as shown on plan . The reason for making it so 
long is that at the NW corner there is an old Māori Camping 
Place which he wished to be included  .   .   . I may say that it 

seems to me that this reserve includes the very best of the 
springs as though there is a good spring or creek to the east 
and also one or two to the west I don’t think any of them are 
to be compared with Ketetahi itself, but I dont see how the 
springs which are included in portion marked pink on plan 
could be divided, and unless the Government had the head 
of the Creek, which is really ‘Ketetahi’ any other part would 
be useless .207

Biggs’s plan of the block was for 23 acres 20 perches, and 
Percy Smith was subsequently asked by officials at the sur-
vey office if what Biggs had done ‘would meet the case’ .208 
Smith simply noted that it seemed to be a ‘fair interpret-
ation of the order of the Court’ .209 however, neither this 
plan nor the previous two authorised plans ever made it 
to the court . Summing up the situation in February 1930, 
John te herekiekie Grace in the native Department 
explained  :

It is quite evident that neither the order or Certificate 
of the Court, nor any of the plans and surveys made of the 
reserve have met the requirements of the applicants as to 
boundaries . In three instances, viz, the plan compiled in 
1892, the Certificate of title, and the paper survey of 1896 the 
Spring, which was the hub of the application, was excluded 
entirely, while in all instances except one (Mr Cussen’s survey) 
the area of the reserve was reduced very considerably .210

What is clear, therefore, is that from 1895 the Crown 
persisted in its view of the inaccurate positioning of the 
boundaries and estimation of the Ketetahi block . It did so 
in the face of advice from its own surveyors that the court 
order as issued appeared to exclude a number of features 
important to Māori including the main spring, the bath-
ing stream, and the camping ground customarily used . 
When an opportunity arose to correct the boundaries 
of the block with the court, officials at the survey office 
refused that opportunity . even though Cussen’s on-the-
ground survey more accurately defined the boundaries of 
the land the tribe wished to retain, Percy Smith rejected 
it because it failed to comply with the area specified in 
the title order . Consequently, the plan was not passed to 
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the court for the owners’ inspection and authorisation of 
a judge . It remained at the survey office, as Percy Smith 
requested .

The whole purpose of setting aside the Ketetahi block 
was to keep ngāti tūwharetoa’s springs for their own 
use and enjoyment according to their traditions . What 
they sought to retain was a living spring, not some bar-
ren slopes containing only two dry fumaroles . Instead, the 
survey office commissioned further plans under specific 
instructions to confine the block to 20 acres . From the 
evidence available, the chief surveyor was attempting to 
capitalise on the court’s original error as to the size of the 
block by restricting later surveys to 20 acres . This would, 
he hoped, ensure that the Crown retained an interest in 
this nationally significant tourist attraction into the future .

Indeed, the actions of this Crown official saw the Crown 
asserting a stake in the springs area for several more dec-
ades and the owners did not obtain a proper title to their 
taonga until February 1959 . only then did the Māori Land 
Court at tokaanu correct the original fault, amending 
the block boundary to accord with a new map prepared 
from a ground survey and aerial photography . Ironically, 
the block’s dimensions were, on this map, very similar to 
the Cussen survey of 1895 . At a later hearing of the Māori 
Land Court in 1964, after a further survey had been com-
pleted and lodged, the area was finally determined to be 
larger still  : 95 acres 33 perches (38 .5286 hectares) .211 This 
remains the extent of the block today .

We now turn to the question of whether the native 
Land Court fairly represented the owners’ wishes in its 
dealings with the Ketetahi block   .

(b) The Native Land Court and the Ketetahi owners’ wishes  : 
Article 3 of the treaty underpins the principle of equity 
between Māori and Pākehā citizens . As the CNI tribunal 
has observed, this includes the ‘obligation to ensure that 
multiple owners were not disadvantaged because of the 
inadequate recording or surveying of their titles, and 
the obligation to ensure security of title under the Land 
transfer system’ .212 In the Ketetahi example, the Crown 
has failed on all these counts  : tribal ownership was not 
preserved as the tribe wished  ; the vast majority of tribal 

members were left with no legal interest in the block  ; a 
legal loophole (in the form of section 115 of the native 
Land Court Act 1886) enabled the judge to choose expe-
diency over safety and sign a subdivision order for the 
springs without first establishing their true extent and 
location  ; the boundaries and area of the block were 
wrongly recorded on several occasions  ; and Crown offi-
cials even tried to secure parts of the land and geothermal 
resource for the Crown without the owners’ understand-
ing or consent .

We have already established that Māori had held the 
springs for centuries and that they were the undoubted 
‘owners’ (in so far as that notion adequately interprets 
Māori customary law) of both the land and the springs, 
their tino rangatiratanga being unchallenged until 1886 . 
We have seen how the provisions of the native land legis-
lation relating to individualisation of title and succession 
set in train the erosion of the tino rangatiratanga of peo-
ple who in accordance with Māori customary law were 
entitled to be included in the ownership and who were 
excluded by those legislative provisions of the Crown . 
While this legislation applied to all Māori land from the 
time title was determined by the court, it had its worst 
impact in cases such as Ketetahi Springs where it was 
the clear intent of the owners that the entire property be 
retained for the cultural, communal, social, and therapeu-
tic benefit of the tribe and those it accepted as its guests . 
Compounding the grievance, Crown officials operated in 
a fashion to deny the owners a just settlement of their title 
when the opportunity arose . Consequently, in the 87 years 
between the court hearing of 1887 and that of 1959, the 
owners held title to only 20 acres of land which, to boot, 
did not even include much of the taonga the tribe wished 
to safeguard .

now, we turn to the question of whether the Crown 
respected the desire of Māori to retain ownership after 
title was issued .

 

(c) The Crown and the desire of Māori to retain owner-
ship  : Apart from the problems in getting the full extent 
of the Ketetahi block recognised in the title order, a 
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second factor at play was the Crown’s desire to extend the 
national Park by mopping up interests in surrounding 
lands . one focus of this desire was to acquire for the park 
the Ketetahi block and the geothermal features within it, 
despite the clear intentions set out by ngāti tūwharetoa 
rangatira in 1887 that the block be set aside for the use and 
enjoyment by their tribal community . Indeed, the tourism 
potential of the springs had been recognised very early 
on by both Māori and Pākehā and was the key motivator 
in the Crown’s attempts to alienate the block from Māori 
throughout the first half of the twentieth century . This sec-
tion investigates the actions and intentions of several gov-
ernment departments – the main ones being the native 
Affairs Department, the Lands and Survey Department, 
and the tourist and health resorts Department – and 
also looks at some key people involved in these attempts 
to purchase the block .

In 1908, conservationists edward Phillips-turner 
and Leonard Cockayne, both committed to preserva-
tion of wilderness, together undertook a survey of the 
park, accompanied by robert Speight, lecturer in geol-
ogy at Can ter bury College . The latter suggested that the 
national park area was one of the notable thermal districts 
of the world .213 Phillips-turner noted that the hot springs 
at Ketetahi were not included in the park – and ought to 
have been  :

As these springs are a feature of very great interest, and as 
they also are reputed to be exceptionally efficacious in rheu-
matism & similar complaints I would strongly urge the advis-
ability of their acquisition by the Crown .214

The 1908 draft national Park Bill was designed to give 
effect to this recommendation to extend the boundaries 
by increasing park acreage to 137,000 acres, which would 
take in Crown land, freehold, and Māori-owned land . 
That Ketetahi was within the sights of officials at this stage 
is evidenced by the draft Bill’s inclusion of a clause allow-
ing the board to construct bath houses and improve any 
hot springs or bathing places, or to authorise any depart-
ment or person to do so . The board could also fix a scale 
of fees to be charged to those using these facilities .215 The 

necessary survey of the park was completed for the gov-
ernment in 1908 . Among the lands it showed in Māori 
ownership were Ketetahi Springs .216 The general man-
ager of the Department of tourist and health resorts 
explained  :

it is not at present intended to develop the Ketetahi hot 
Springs either for medicine or bathing purposes, but it is 
merely proposed to appoint a caretaker at the Springs in order 
chiefly to protect native flora and possibly make some small 
provision for accommodation of tourists .217

The 1908 supplementary estimates set aside £600 for 
‘caretaker’s house at the Ketetahi hot Springs’ .218 There is, 
however, no evidence that this plan had been discussed 
with the block’s named owners or with any other tribal 
representatives . Indeed, under secretary for lands, William 
Kensington, who favoured taking the springs under the 
Public Works Act, wrote to his Minister in 1909  :

I know that the natives will offer the strongest objection to 
this being done, and it might be better to try to come to some 
arrangement with them by which the Government would 
obtain a lease of the Springs and pay the natives an annual 
rental . The Government could then erect baths and a caretak-
er’s house at the Springs .219

In these early years, it is clear that the acquisition of 
Ketetahi, either by lease or by purchase was a focal point 
for the Crown, as officals circled around the processes by 
which the acquisition might take place . In the years 1912 
to 1913, a string of correspondence neatly reveals the views 
of some key Crown officials . The exchange was initiated 
by member of parliament, conservationist, and park stal-
wart Dr Alfred newman . newman brought up the pur-
chase of Ketatahi in the house in August 1912, and a few 
months later he approached the Minister of native Affairs 
about the issue, stating that he had visited the park and 
found the owners were willing to sell the block to the 
Crown .220 newman was keen on the springs being ‘acces-
sible to sick people’ .221 When the native Minister sought 
the advice of his staff he was pointed to a memo written 
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by his under-secretary in August 1912 which stated quite 
clearly that ‘[t]he acquirement of these springs would be a 
distinct breach of faith, as the Ketetahi Springs were spe-
cially reserved for the use of the natives’ .222 This memo is 
a rare example of a Crown offical recognising Māori inter-
ests and acting with a degree of concern and protection 
towards ngāti tūwharetoa and their whanaunga .

his colleagues over in the Department of Lands and 
Survey did not share the same concerns, and nor did 
those in the tourist and health resorts Department . The 
Minister for tourist and health resorts stated in 1912 that 
Ketetahi should be acquired by the Crown, but noted that 
the ‘consent of the natives who donated this magnificent 
park will, however, have to be obtained’ and that ‘special 
legislation will be necessary’ to effect this .223 At much the 
same time the Department of Lands and Survey were 
making known similar intentions for the acquisition 
of Ketetahi . They clearly desired the springs to be freely 
accessible to the public and noted that this is what the 
park board had recommended .224 These two departments 
were far more willing to overlook treaty obligations than 
were native Affairs . It is clear from the exchanges at this 
early stage that the dominant view was that Ketetahi 
Springs must be brought inside the park’s confines . Dr 
Anderson argued that

The permanent retention of this area by Māori – for their 
own exclusive use, or for rent, or use by their permission only 
– was not contemplated . efforts would still be made to pur-
chase the area because this was seen as a prerequisite to any 
development for the tourist market .225

By mid-1914, preparations were underway for legis-
lation to be introduced that would create a newly con-
stituted national park board . At the same time, a distin-
guished deputation of leading conservationists led by 
George Thomson, the member of parliament for Dunedin 
north, began to demand that the park boundaries be 
‘defined’ and ‘extended’ . The group included Dr Leonard 
Cockayne, Professors harry Kirk and Thomas hunter, 
and other members of parliament and influential play-
ers such as Messrs Guthrie, Sidey, robertson, ell, Buick, 

Wilson, and robert Smith (the member of parliament for 
Waimarino) . They argued for the preservation of indigen-
ous vegetation for future generations and for track and hut 
development . Dr Cockayne went on to call the Ketetahi 
Springs ‘the finest curative hot springs in new Zealand’ .226 
But a Bill transferring power from Lands to tourism, 
passed in november 1914, still contained no provision for 
the taking of Māori land for additions to the park .227 In the 
case of Ketetahi, perhaps there were too many unresolved 
issues, mostly pertaining to its somewhat nebulous legal 
status, for its acquisition to proceed .228

In line with the Crown’s desire to purchase the Ketetahi 
block, officials had earlier, in 1913, commissioned a valuer 
to assess the area in question – despite there already being 
recent valuations . This valuer found the nominal value 
of the land itself to be of ‘say 1/- per acre’, as the springs 
were difficult to access at present and thus ‘of little or no 
commercial value’ . however, he stated that if access were 
improved, there ‘may be great possibilities for future 
development’, for example as a health resort . With that 
use in view, he fixed his overall valuation at 10 shillings 
an acre .229 The valuer-general confirmed the valuation at 
a capital and unimproved value of £47 – being 10 shilings 
an acre for 93 acres and 2 roods (not, we note, 20 acres) . 
In February 1918, the Minister of Lands directed the Aotea 
Māori Land Board to summon a meeting of owners so 
that they could consider an offer by the Crown to pur-
chase the block at government valuation . A meeting of 
owners was duly held at Kākahi, in the April, with an offer 
of £47 on the table . After the meeting, it was reported that 
‘as none of the owners were in favour of the alienation the 
resolution was lost’ .230

The following month, the native under-secretary wrote 
to the general manager of the tourist and health resorts 
Department, Mr B Wilson, indicating that the native 
Land Purchase Board wanted the department to provide a 
report on the springs, along with a recommendation as to 
the highest price the Crown could afford to offer for them . 
he commented that the 1913 valuation of £47 ‘did not 
include the value of the Springs’, presumably meaning that 
he considered it as a land valuation only, which did not 
take into account any additional value deriving from the 
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presence (and potential development) of the geothermal 
features . Wilson recommended that, in the circumstances, 
it seemed ‘advisable to let the matter of the acquisition of 
the springs stand over’ .231

In october of the following year, however, Wilson sug-
gested that Cabinet be asked to approve the purchase of 
additional land for the park up to the value of £7,000 – 
that sum including £600 for the purchase of the Ketetahi 
‘native reserve’ . In the event, Wilson obtained Cabinet 
authority to negotiate on the basis of a slightly lower sum 
– £500 – and this sum was included in the government’s 
estimates .232 The native under-secretary then directed the 
Aotea District Land Board to summon another meeting 
of owners to consider the new offer (although the board’s 
president somehow seems to have gained the erroneous 
impression that the department had placed £600 on the 
public works estimates for the block) .233

The new meeting was called for 16 January 1920, at 
tokaanu, but matters became somewhat heated and the 
registrar afterwards reported to the native under-secre-
tary, on behalf of the land board, that proceedings had 
‘had to be adjourned, as the owners were quite unwill-
ing to sell’ . he noted that the president of the land board 
had attended the meeting in person and had reported te 
heuheu and the other owners as being ‘very incensed at 
certain treatment alleged to have been received by them’ 
in connection with the park and other matters . The presi-
dent, he said, was ‘satisfied that the feeling of the natives is 
very strong against the sale’ .234

A particular bone of contention raised at the meeting 
had been ‘the hot Springs at taupo’ . Despite promises 
made when those springs had been handed over to the 
Crown many years before, said te heuheu, ‘nothing had 
been done’ . noting that the Ketetahi Springs were viewed 
by Māori as being ‘the most potent in new Zealand’, he 
said he feared that ‘if they sold Ketetahi to the Crown, the 
Springs would be reserved for the Pakeha, and the Maori 
debarred in practice if not in theory’ .235 This is precisely 
what had occurred at tokaanu .

Despite the clear message coming out of the meeting, 
the president of the Aotea board was not about to give 
up . Diplomacy, he suggested, was the path forward . he 

considered that advantage might be taken of the occa-
sion of the upcoming visit of the Prince of Wales to have 
the owners make a gift of the springs in the ‘old rangatira 
style’ . The springs might be renamed after the Prince, and 
as an act of reciprocity toward the natives, the board’s 
President suggested ‘some monument might be erected by 
the Government at the Springs to commemorate the gift 
of the Park and the Springs to the nation’ .236 The evidence 
is silent about what exchanges, if any, took place in pursuit 
of this outcome but certainly nothing came of his ideas .

In november 1920 a meeting took place in Wellington 
between tūreiti te heuheu and William nosworthy, 
Minister in charge of tourist and health resorts . tūreiti 
was there largely to discuss the park board and his place 
on it . In the middle of their conversation, the Minister 
inserted a parenthetical request about Ketetahi in which 
he prevailed upon tūreiti to lease Ketetahi to the depart-
ment . he sought two bathhouses, one for Māori, one for 
Pākehā .237 tūreiti made it clear that he was not at all keen 
on the idea of ‘a money-making concern’ based on the 
springs, although was more sympathetic to something 
directed at ‘curing invalids’ . nevertheless, he declined to 
give any immediate response .238

Throughout the latter months of 1920 the issue of te 
heuheu’s seat on any park board became linked with the 
Crown owning or leasing the springs . The unhappy state 
of the relationship between the Crown and tūreiti te 
heuheu is revealed in the closing paragraphs of a report 
on control of the tongariro national Park, sent by the act-
ing general manager to the Minister of tourist and health 
resorts . After commenting that ‘the development of the 
Mt . tongariro portion of the Park is not being proceeded 
with, pending the extinguishment of native interests in 
the Ketetahi native reserve’, he then went on  :

notwithstanding that the Government has made a most gen-
erous offer for the extinguishment of those rights, tukino’s 
influence is being used against the Government in this 
matter .239

Six months later, tūreiti te heuheu passed away, 
but this did not alter the deadlock over the springs  : in 
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novem ber 1921, the native under-secretary wrote to the 
general manager of tourist and health resorts saying 
no further progress had been made with respect to the 
springs and he thought there was still little prospect of the 
Crown purchasing them .240 Despite this (and not for the 
first time), the ruapehu Ski Club ‘urged the speedy pur-
chase of the Ketetahi springs’ .241

In 1922, the general manager of tourist and health 
resorts noted  :

The natives are  .   .   . holding closely to the Ketetahi hot 
Springs, in the hope of obtaining a large sum for them in the 
future . They are not as guileless as they would appear to be .242

This uncharitable attitude that greediness alone motivated 
local Māori, and that their only real aim in resisting sale 
to the Crown was to drive up the price, stands in stark 
contrast to the stance that had been taken by tūreiti at his 
meeting with nosworthy .

But the idea of the Crown obtaining ownership and 
control of the area containing the springs did not go away . 
William Field, the member of parliament for otaki and 
president of the tararua tramping Club, speaking to the 
tongariro national Park Amendment Bill on 25 october 
1927, reminded the house that it was largely through 
Lawrence Grace’s influence that te heuheu tūkino ‘gave 
this park to the country’ . he went on  : ‘I am satisfied that 
if Mr Grace were a member of the Board he would bring 
his influence to bear on the natives  .   .   . [and] the result 
will probably be that we will get that wonderful spring at 
Ketetahi’ .243

Significantly, Grace was instrumental, the following 
year, in the Crown purchasing the ½8 shareholding of his 
wife Kāhui te heuheu, daughter of te heuheu horonuku 
and sister of the late tūreiti . one official noted  : ‘Chance 
too good to let slip .’244 By then, it was the Department of 
Lands and Survey that was in charge of national Parks . 
Why Grace volunteered to the Crown that his wife was 
willing to offer her share for sale is not entirely clear . 
he understood the history of the ownership and critical 
events in the court in September 1887 . he knew about the 
issues regarding ownership of the maunga and the springs . 

Despite this, he was willing to facilitate the sale . he can-
not, however, have been motivated by money  : the couple’s 
financial circumstances would hardly have been improved 
for long by the £17 17s 1d paid for Kāhui’s share .245 rather, 
it seems that Grace may still have held the vision he had 
shared with native Minister Ballance, all those years 
before, of the Crown owning all the volcanic peaks and 
‘the principal thermal springs in the taupo Country’ .246

overall, between 1915 and 1921 an offer of £500 for 
the block was made several times by the Crown . Then, 
at tokaanu on 26 March 1929, a meeting of owners was 
called to consider a further offer of £500 . Three owners 

Kāhui Te Heuheu in traditional dress
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attended, one of them also bearing proxies for two others . 
together, they held only 9 .5 per cent of the total sharehold-
ing (which still stood at seven shares but was now divided 
among a larger number of owners) .247 The only owner in 
favour of the sale was, by proxy, Kāhui te heuheu, the 
purchase of her interest not yet having gone through . 
The situation became complex when others, such as a Mr 
hutchison, a solicitor from Auckland, showed an inter-
est in purchasing .248 however, the land purchase officer 
attending the meeting reported  : ‘The feeling of the own-
ers and other natives who were present at the meeting is 
very strong against the sale .’  249 The native under-secretary 
subsequently informed Lawrence Grace that ‘The own-
ers, led by the te heuheu family’, had refused the offer . At 
the same time, he raised the issue of whether Grace might 
therefore wish the purchase of Mrs Grace’s individual 
interest to be halted .250 As we shall see below, the purchase 
of her interest nevertheless went ahead .

Matters could have gone very differently . under the 
native Land Court Act 1909, a quorum for a meeting of 
owners was defined as ‘five owners present or represented’ 
– irrespective of the total number of owners in the block 
concerned .251 The Act also decreed that a resolution put 
to such a meeting ‘shall be deemed to be carried if the 
owners who vote in favour of the resolution own a larger 
aggregate share of the land affected thereby than the own-
ers who vote against the resolution’ .252 In the case of the 
meeting of 26 March 1929, where the five owners present 
or represented held less than a tenth of the shares, this 
effectively meant that an aggregrate holding of little more 
than 4 .75 per cent of the total shares constituted a majority 
vote . In this instance, those faced with the decision voted 
predominantly in favour of retaining Ketetahi . however, 
all too easily a tiny minority of owners, in both numbers 
and shares, could dispose of an entire property . Whatever 
the intentions of government policy, such a move facili-
tated the separation of Māori from their ancestral lands . 
This provision was held in the tribunal’s Mohaka ki 
Ahuriri Report to be ‘in flagrant breach of the article 2 
rights of Māori and the Crown’s duty of active protec-
tion’ .253 We agree completely with this finding .

Less than a fortnight after the March meeting, on 11 

April, the under-secretary for the native department wrote 
individually to three owners – Kerara te heuheu, takarea 
te heuheu, and hemopō Pākau – offering to buy their 
shares and indicating how much money this would yield 
for the person concerned . As an extra ‘nudge’ in the direc-
tion of selling, he ended by informing each of them that 
‘Kahui te heuheu (Mrs L M Grace) has sold her interest at 
this price’ .254 When this ploy failed, he tried a more oppor-
tunistic approach to acquiring further interests, writing to 
the native land purchase officer in Auckland saying  :

If you should be attending the sitting of the Court at 
tokaanu please note that interests may be acquired in the 
above block [Ketetahi] should any of the owners desire to 
sell .255

Meanwhile, hutchison, the solicitor from Auckland, 
was also still trying to get the owners to sell . The native 
land purchase officer, hearing of this, alerted the native 
under-secretary, who in turn recommended to the native 
Minister, in December 1929, that he move to prohibit 
alienation to private parties .256 A notice prohibiting pri-
vate sale, under section 363 of the native Land Act 1909, 
was gazetted in January 1930, extended twice, and then 
a third time in october 1932, the latter without a time 
limit .257

Around this time, the under-secretary of lands initi-
ated a more general investigation into the acquisition of 
Māori land within the national park, wanting to know 
what had been acquired, how, and when . A full report 
was supplied to him in December 1929 in which it was 
noted that native title had still not been extinguished in 
the ‘Ketetahi reserve’ and two or three other areas .258 The 
under- secretary took up the matter of Ketetahi with the 
commissioner of Crown lands, which triggered a series of 
investigations into the block  : various letters dating from 
January 1930 are on file from the deputy commissioner 
of Crown lands, the chief surveyor, and the native under-
secretary, all discussing the status of the block .259 These 
culminated in the rather more detailed report of John 
te herekiekie Grace of the native department, dated 17 
February, which we have referred to several times already . 
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It was a report that stressed the need for action to ensure 
that all the springs, as well as an old camping site, were 
included within the boundaries of the block, and kept out-
side the park .260

From around this time, the question of Crown owner-
ship seems to have been put on hold . Indeed, when George 
Moon, husband of Kerara te heuheu, wrote to the native 
Department in June 1933 offering to sell his wife’s inter-
est in Ketetahi, because she was sick and needed med-
ical treatment in tauranga, the department cabled back  : 
‘Crown not purchasing in Ketetahi at present’ .261

not till 1955, however, were steps were taken to clear 
up the Crown’s interest in the land, and the question by 
then was whether the Crown should sell back its 1/28th 
shareholding to the owners . In April of that year, the 
Department of Māori Affairs wrote to its district officer 
at Wanganui, noting that ‘Crown purchase operations 
were apparently abandoned because of the steady refusal 
of the owners to sell’ and enquiring whether the officer 
thought a new approach would yield any positive result 
or whether, to the contrary, ‘it would be better to try and 
dispose of the Crown’s interest to one of the other owners’ . 
he replied that the owners’ ‘sentimental attachment to the 
land is such as to preclude any likelihood of [further] pur-
chase’ .262 The director-general of lands and survey, in cor-
respondence with the secretary for Māori affairs shortly 
afterwards, commented that the Crown would still like to 
purchase the remaining interests in the block but went on 
in rather wistful tone  : ‘I note that this is not considered 
possible’ . he wondered instead whether the Māori owners 
would consider having ‘the area declared a Maori reserve 
and trustees appointed’ . The land, he said, would be very 
suitable as a reserve ‘[o]n account of the hot springs and 
the location of the area’, and if this aim could be achieved, 
the Crown would consider selling its share .263

At about this same time, the chairman of the tongariro 
national Park Board began urging that a plan for Ketetahi 
be developed as soon as possible so ‘that everything will be 
in readiness for the Board to commence its developent in 
this area when the title situation has been clarified’ . Lands 
and Survey began work on a new proposal, designing a 

series of baths on the Ketetahi block – with public con-
veniences, a public shelter, and a new accommodation hut 
to be located on adjacent park lands . In parallel with the 
baths and accommodation project, the subject of a vehic-
ular road to the springs was raised .264

The following year, the matter of ‘gifting, selling or leas-
ing the area to the [tongariro national Park] Board’ to 
enable a development including ‘buildings, access, baths 
etc’ was put, unsuccessfully, to owners at hīrangi Marae 
in tūrangi . The question of a lease in perpetuity at a token 
rental was again placed before an informal owners’ meet-
ing on 10 August 1956 . once more, nothing came of it .265

In 1959, the national Parks Authority decided that pro-
posals for the development of Ketetahi Springs would be 
deferred indefinitely, and for the first time in over half a 
century the Crown relinquished its ambitions for Ketetahi 
Springs .266 The land is now held in trust under sections 215 
and 219 of te ture Whenua Māori Act 1993 .267

In her evidential report for the Crown, Cecilia edwards 
expressed her view that ‘park administrators were not 
zealous in pressing for a territorial expansion of the park, 
in particular the areas which involved Māori lands’ .268 
however, we note from the evidence that lands and sur-
vey official V P McGlone admitted in 1970 that the ‘Lands 
and Survey Department had been trying to acquire these 
[Ketetahi Springs] for years’ .269 If the Crown failed to 
obtain ownership of the land containing the springs it was 
not through lack of persistence, but rather because of a 
firm and unwavering Māori refusal to contemplate such 
a loss . Indeed, we note the Crown’s acknowledgment that

until as late as 1958 the Government pursued the purchase of 
Ketetahi Springs despite the clear intention of the owners to 
retain the whole of the Springs in private ownership .270 

having ascertained that the owners were clearly opposed 
to sale, that should have been the end of the matter but 
it was not . Instead, the Crown persisted with calling 
meetings of owners and employing various other tactics 
which included attempting a division of the area between 
Crown and owners  ; using direct approaches to individual 
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owners  ; and encouraging Crown officers to approach 
owners at land court hearings – all with a view to secure 
acquisition of the block, or at least as much of it as pos-
sible . It was essentially a process of wearing them down 
over a long period of time . In some decades it was close to 
being unrelenting .

Given the evidence laid out, the Crown’s closing sub-
mission that ‘it did not apply undue or considerable pres-
sure [on] the owners to attempt to force a sale’ is one 
that in our view cannot be sustained for the period up to 
1959 .271 Yet, the first requirements under articles 2 and 3 of 
the treaty were that the Crown provide Māori with proper 
title and quiet enjoyment of their property . Such elemen-
tary entitlements of all citizens were actively denied them, 
effectively from first Crown involvement . We find that this 
was a serious breach of the treaty .

(d) The Crown’s protection of the owners’ property rights  : 
We have looked at the struggles that the Māori owners 
of the Ketetahi block had to face in ensuring that the title 
they held included the springs . Also, as we have seen, the 
Crown made repeated attempts to purchase the Ketetahi 
block . But did the Crown at least respect their land as pri-
vate property  ?

The Crown’s first attempts at constructing a road or 
track up the side of tongariro occurred around the turn of 
the nineteenth century and were aimed at enabling tour-
ists to visit the mountains, eventually making it possible 
for them, via horseback, to make it as far as the summit 
and crater lakes . Planning for this began in 1896 when 
Percy Smith asked for a road to be surveyed from rotoaira 
to the summit of tongariro .272 By 1898, the Appendix to the 
Journal of the House of Representatives reported that  :

a bridle road has been made, leading up by easy grades from 
near the picturesque otukou native village, close to Lake 
roto-a-Ira, up to the Kete-tahi hot-springs on the side of 
tongariro Mountain, which will enable visitors to ride to 
these springs, the great healing properties of which in certain 
cases are well known . Moreover, from Kete-tahi to the top of 
tongariro, an easy climb over the lava of an hour’s duration 

will take the visitor to the top of the mountain, and enable 
him to see the number of craters in that locality .273

The roading surveyor sent in plans to extend the track 
further . however, these plans were delayed for a few years, 
apparently due to funding constraints . In 1900 the annual 
report for the Lands Department stated that the bridle 
road had rendered access to the hot springs of Ketetahi 
and to the mountain-top of tongariro much easier, 
‘advantage of which has been taken by several visitors’ .274

By 1908, a plan of the tongariro national Park shows 
the bridle track going past the springs and right over the 
eastern side of the mountain to the Waihohonu hut .275 The 
extent to which ngāti tūwharetoa supported the build-
ing of such a track is, as Dr Coombes noted, unclear, 
although they were certainly interested in the develop-
ment of tourism at this stage, as will be discussed more 
fully in the second half of this chapter .276 The track up 
to Ketetahi remained well formed through the first half 
of the twentieth century and was suitable for horses as 
far as the springs .277 By comparison, as early as 1917 the 
track from Ketetahi onwards to Waihohonu was described 
as ‘now barely defined’ and remained in this condition 
until sometime in the late 1940s or early 1950s, when the 
first attempts at reforming this track began .278 Similarly, 
the tracks leading up to the huts at Waihohonu and 
Mangatepopo had deteriorated, with recreational inter-
ests complaining in 1934  : ‘The tracks to Mangatepopo 
and Waihohonu, once well poled and marked have been 
allowed to disappear altogether .’279

Around mid-century recreational interests began their 
push for a new track across tongariro . By this stage, tour-
ism in the park had increased following better roads being 
built through the central north Island and the completion 
of the main trunk line . It is doubtless no accident that this 
push for a new track up the mountain occurred at around 
the same time as significant changes to the makeup of the 
park board, which in 1949 saw new representation from 
recreational interests of the Ski Council, a member of 
the Federated Mountain Clubs of new Zealand, and sev-
eral others, including the local member of parliament . 
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recreational ventures were experiencing a boom in the 
years of relative post-war prosperity, and it is in this 
period that such ventures relating to the park began to 
encroach significantly on Māori interests .

At some stage in the late 1940s or early 1950s, the 
national Park board funded the placement of snow poles 
across the route from Mangatepopo to Ketetahi, but Dr 
Coombes found that in the instructions for installing these 
markers ‘no consideration of the private land or culturally 
significant status of the Ketetahi block is evident’ .280 Then, 
in late 1955, the new national Parks Authority approved 
the construction of a road to Mangatepopo and a track 
from there over to the Ketetahi springs .281 The authority 
granted £100 to aid the construction of this new track .282 
Much of the work was carried out by the tramping fra-
ternity and was completed relatively quickly in 1956 . The 
track was constructed largely with recreational interests in 
mind, and was to prove a boon to the walking public, but 
not to the owners of the Ketetahi block .

The extent of consultation with Māori at this stage is 
the central issue here . In large part, it appears that where 
the track passed through the Ketetahi block, that land was 
treated as if it were a part of the Park . In 1956, the tararua 
tramping Club recommended that

From Ketetahi hut down the old track needs to be cleared 
 .   .   . until the new road is bulldozed out, the bush logging 
track through Māori property should be cleared of light bush 
growth – mainly wineberry, horopito and celery pine .283

Soon afterwards, the board recorded that the ‘route 
through the bush in the Māori-owned block to Ketetahi 
[was] now quite clear and access easy’ .284 There is no sug-
gestion of any negotiation with the Māori owners having 
occurred, or even that it might be necessary .285

over the 40 or so years that followed, the popularity of 
the tongariro Alpine Crossing grew markedly, and Māori 
were obliged to tolerate regular intrusions upon their 
taonga and land . The Crown did not restrict the access of 
visitors at the springs . however, in 1995, the newly formed 
Ketetahi Springs trust directed that trampers should no 
longer approach the springs and that the track across their 

lands was to be closed .286 Arthur Smallman, the chairman 
of the Ketetahi trust, summed up that at this stage the 
owners of Ketetahi were

deeply concerned at the utter lack of respect shown for our 
wāhi tapu . human faeces, plastic bottles, beer cans and other 
rubbish were left in the stream flowing from the hot springs 
and on the rocks surrounding them . We were not happy 
with the misuse of the property, or trampers bathing in the 
springs .287

This move prompted discussions about the springs 
with DOC, with DOC refusing a payment to owners, saying 
they would build another track on national Park land .288 
however, this proved easier said than done . Following 
further negotiations, DOC secured an agreement from the 
trust to allow the track to remain on the trust’s land . The 
agreement was nevertheless subject to such conditions as 
repair of erosion, track maintenance, and the erection of 
signs to prevent entry to the springs .289

The promise of repair to the track was never fully met 
and it is clear that a double standard existed with regard to 
the Crown’s attitude to the Ketetahi block . on one hand, 
the block was largely treated as if it were a part of the park 
through much of the twentieth century, with the develop-
ment of the tongariro Alpine Crossing encouraging pub-
lic access across the land . on the other hand, DOC also 
identified the block as being outside the conservation 
estate it is charged with maintaining, and it thus failed 
to maintain the section of the track which passed across 
Māori land . As the tribunal itself witnessed at the time 
of hearings, when claimants took the panel up to their 
taonga, the section through Ketetahi block was both of 
lower standard and less well maintained than the track 
leading up through the national Park .

of the nearly one million visitors to the park each 
year, around 70,000 now walk the track .290 Given that 
the crossing is not suitable for unguided casual tramp-
ers through much of the winter, the majority of this foot 
traffic is concentrated in the spring and summer months 
and is particularly high on weekends and public holidays, 
with up to 1,000 walkers being recorded in a single day . In 
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places the track has been severely eroded by heavy tramp-
ing traffic .291

Beyond the erosion on the track, the second big issue 
facing the owners of the springs was the continued intru-
sion of visitors straying near the springs, bathing in them, 
and leaving rubbish and human waste . Claimant witness 
Shelly Christiansen told the tribunal that  :

The tongariro Crossing walk has had a huge impact on the 
environment . They have 2000 people a day in the middle of 
summer, and up there it can be a real mess . There is only one 
set of toilets every six hours, so you know what is happening 

in between them . We have been up to Ketetahi and pulled out 
bags full of rubbish and beer bottles .292

As per the 1995 agreement, the Crown has clearly 
taken an active role in informing the public that Ketetahi 
Springs is privately owned land, and Paul Green, the con-
servator of the tongariro taupō Conservancy, has given 
evidence that DOC has ‘worked hard in its publicity and 
through the Ketetahi hut warden to discourage walkers 
from visiting the springs and this has largely been success-
ful’ .293 tyronne (Bubs) Smith, however, stated that, while 
most tourists respected the signage ‘informing everyone 
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Map 15.5  : The Tongariro 
Alpine Crossing where it 
crosses the Ketetahi block
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 l Trampers on the Tongariro 
Alpine Crossing. The large 
numbers of people walking 
the crossing have created 
environmental problems 
of erosion and litter on the 
mountains.

 d Trampers approaching a 
spectacular volcanic area on the 
Tongariro Alpine Crossing
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that access through the private property has been granted 
by the Trust but this does not grant right of entry into the 
Springs area’ (emphasis in original), there were never-
theless still a few tourists who wandered into the springs 
and left rubbish .294 The Crown noted Arthur Smallman’s 
point that the ‘public might be more understanding if they 
were made aware of the reasons behind the closure’ .295 Mr 
Smallman commented  :

Part of the problem is that the DOC signs don’t explain the 
history and spiritual significance of Ketetahi, they only refer 
to the fact that the springs are on private land . This sends the 
wrong message to people . I should say that we agreed to the 
wording originally, but I think that it needs to be revised .296

Paul Green, in cross-examination, also commented on 
the wording on the DOC signage  :

Ms Feint  : What about the issue of the sign  ? Because there 
was a point made by one of the tribunal members that the 
sign that announces to the public that the Ketetahi Springs are 
private land doesn’t actually explain why that’s a sensitive area 
and it doesn’t ask people to respect the tapu of the area .
Mr Green  : I agree with you completely and the sign, the 
wording on the sign was provided by the Ketetahi trust rather 
than ourselves and we expressed concern about the wording 
of the sign .297

Mr Smallman explained to us the importance to the 
owners of closing the springs to public access, stating that 
their vision is ‘to uphold Ketetahi Springs as a wāhi tapu 
and a site of significance’ . however, he also acknowledged 
the need to balance that against other considerations, such 
as the site’s ‘environmental and economic well being’, bear 
ing in mind the needs of ‘the owners of Ketetahi and ngāti 

The sign at Ketetahi Hot Springs. 
Although the sign advises that 
the land is private and trampers 
may pass over it but do not 
have access to the springs, it 
bears no mention of the history 
or the significance of this wāhi 
tapu to Māori.
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tūwharetoa as a whole’ .298 Agreeing on new wording for 
the sign would seem to us to be a good first step forward .

overall, our view is that for many decades the Crown’s 
record on respecting the owners’ property rights was not 
at all good, and did not maintain the standard required 
under the treaty .

15.6 Property Rights – Tribunal Findings
15.6.1 Property rights to geothermal resources
The CNI tribunal’s report He Maunga Rongo has found 
that the taupō Volcanic Zone, the geothermal fields con-
tained within it, and the surface manifestations of these 
fields are taonga of great cultural, spiritual, and eco-
nomic importance .299 on the basis of this finding, the 
scientific and cultural evidence presented by Dr Severne, 
and the cultural evidence provided by kaumātua, we find 
that the tongariro–Ketetahi and tokaanu–Waihī fields, 
and the surface manifestations of these fields as found, 
for example, at Ketetahi Springs and Lake rotoaira, are 
taonga of cultural, spiritual, and economic importance . As 
at 1840 Māori possessed and exercised rangatiratanga over 
the three layers of the geothermal resource . Because these 
geothermal resources of te kāhui maunga are taonga, the 
Crown is bound under article 2 of the treaty to actively 
protect the iwi, hapū, and people of the area in their pos-
session and use of the resource .300 For ownership to be 
removed, there must be consultation with, and informed 
consent by, those affected . Because there was no such 
consultation and informed consent, we find that affected 
claimants retain at least a treaty interest in the geothermal 
resource in and under the inquiry district .

The Crown’s application of British common law relat-
ing to water resources to geothermal resources in new 
Zealand failed to respect existing Māori possession and 
management of the geothermal resource . The Crown 
contends that, according to common law, the geothermal 
resource cannot be owned, and the regulation of it is there-
fore a ‘legitimate exercise’ of kāwanatanga . In our view, 
however, Māori affected by the Crown’s expropriation of 
rights still retain kaitiaki rights in accordance with their 
treaty interest (and augmented by residual proprietary 

interests where these exist), which should in all cases give 
them a say in what happens to the resource . In the recent 
Stage 1 Report on the National Freshwater and Geothermal 
Resources Claim, that panel drew attention to the Wai 262 
tribunal’s views on kaitiakitanga, and described it as ‘the 
key treaty right in all cases, no matter what the ownership 
status of the taonga’ . As discussed previously (see section 
14 .13 .2(7)), it noted that the Wai 262 tribunal had found 
that kaitikitanga rights exist on a sliding scale .301

We further note the CNI tribunal’s view that, in any bal-
ancing of interests, ‘Maori rights cannot be balanced out 
of existence’, and neither is it sufficient to grant affected 
Māori ‘a limited right to be consulted’ .302 We agree, and 
will have more to say on this in the second half of our 
chapter .

The Crown has breached its obligations under article 2 
by ignoring or sidestepping Māori kaitiaki rights and 
responsibilities, which traditionally derived from their 
possession of all three layers of the geothermal resource (a 
possession still extant at the time of the treaty) and which 
still subsist owing to their ongoing treaty interest in the 
resource . We find this position unsustainable in the face of 
what already existed – a highly developed system of man-
agement and allocation of use according to tikanga . In 
light of that, we further find that the claimants have a right 
to be intimately involved in the ongoing management and 
control of the resource, including decision-making about 
the resource .

15.6.2 Ketetahi Springs
Those who held rangatiratanga over the Ketatahi geother-
mal taonga saw this as an indivisible entity and sought a 
communal title . The Crown made no provision for this . 
The nineteenth-century title system was not an appropri-
ate way of protecting the tribally-held geothermal taonga 
at Ketetahi Springs . The Crown has shown no acceptance 
in its submissions of the effect of its policies and legisla-
tion on ngā iwi o te kāhui maunga, and apparently sees 
nothing wrong with just seven representatives being put 
on the title at the hearing in 1887 . nor does it recognise 
the consequences of its actions  : despite knowing the great 
value of the springs to the tangata whenua, the Crown is 
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responsible for the loss of connection by some hapū mem-
bers to their sacred taonga .

For decades, the Crown failed to recognise the  tangata 
whenua’s tino rangatiratanga over the springs by continu-
ally denying to ngāti tūwharetoa and its hapū the true 
extent of the area that the tribe, in 1886, requested to retain 
for themselves out of the tongariro 1C block . What began 
as a mistaken belief by the court as to the area was seized 
upon by the Crown and persisted in, even in the face of 
the emerging facts . We find that the Crown breached its 
duty of active protection by failing to remedy the error 
until 1959, despite knowing of it . The Crown was wrong 
in its attempts to achieve a ‘division’ of the springs, when 
it was clear that the owners wanted to retain the whole of 
the springs and surrounding area for themselves and their 
descendents .

The Crown did not ensure that the court followed good 
processes . Although legislation was introduced in 1886 
making it compulsory for ‘a certified plan’ to be deposited 
before a subdivision order could be signed, the Crown left 
open the loophole of being able to use the less stringent 
1880 legislation where proceedings were already under-
way but not yet completed . By treating Ketetahi as a con-
tinuation of the taupōnuiātia subdivision proceedings, 
Judge Scannell was able to opt for this expedient and, as 
a result, the subdivision order contained a serious error 
in the area of the springs . The court did not deliberately 
miscalculate the size of the block, but the lack of insist-
ence on a proper survey before the court order was signed 
considerably raised the likelihood of a mistake . We find 
that the title determination process followed in the case 
of Ketetahi Springs served the needs of speed rather than 
safety, and was not adequate in treaty terms .

The Crown also breached the clear text of article 2 of 
the treaty, which guaranteed Māori their ‘exclusive and 
undisturbed possession’ of their properties (emphasis 
added) . For almost seven decades, the Crown relentlessly 
sought the purchase of the springs and pursued its own 
agenda in the face of clear opposition from the owners of 
the Ketetahi block .

The Crown allowed a major tramping track to cross 
Māori land in the Ketetahi block, thus compromising the 

Māori owners’ private property rights . The owners were 
not consulted about this use, nor did they consent to it .

15.7 Property Rights – Recommendations
We have addressed issues to do with the tongariro Alpine 
Crossing, and the negative impacts on Ketetahi lands and 
waters, in both this chapter and in the DOC chapter . our 
overall recommendations on the matter are those set out 
in the DOC chapter .

Aside from that, a particular concern is that of the 
Crown shareholding in Ketetahi . Because of the Crown’s 
purchase of Kahui te heuheu’s interest in 1928, which 
amounted to a quarter of one share, it currently holds 
1/28th of all shares in the block . The remaining shares, 
meanwhile, have become fractionalised into smaller and 
smaller parts with each succeeding generation, to the 
point where they are now divided among over 500 own-
ers . That the Crown has in this way become one of the 
four largest shareholders in the block is greatly resented 
by the tangata whenua and makes reconciliation between 
them and the Crown very difficult .

We recommend that the Crown offer to return its share 
in the Ketetahi block as part of a wider settlement process . 
While it is essentially up to the owners to decide how best 
to manage their land, one possibility is that the Crown’s 
share in the block could be used as a way of bringing all 
iwi and hapū members who whakapapa to the block into 
its ownership . This change could be reflected in a change 
from the current Ahu Whenua trust to a Whenua topu 
trust, which would mean that the landowners are no 
longer individually named  ; the land could be vested in the 
name of a common ancestor such as ngātoroirangi .

15.8 The Development of the Resource –  
Introduction
This section looks at development possibilities against the 
background of Crown legislation relating to geothermal 
resources and geothermal areas .

The first phase of legislation, in the nineteenth cen-
tury, involved the identification of geothermal features 
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(springs, geysers, hot pools) as areas of interest to tourism . 
In this inquiry district, Ketetahi Springs were identified 
for their tourism potential in the latter part of that cen-
tury . on top of its moves to acquire the Ketetahi block, the 
Crown’s encroachment on the land around the springs, via 
construction of the track, arose out of a desire to facili-
tate visitors being able to visit and view the mountain cra-
ters, and to bathe in the hot springs at Ketetahi on their 
way . The case study section of this chapter will assess the 
intent and actions of both Māori and Pākehā with regard 
to tourism opportunities at Ketetahi Springs .

The second avenue for development of the geothermal 
resource lies in the possibility of finding scientific and 
technological applications for one or more of its various 
aspects – for example, its heat, its fluids, or its minerals . 
In our inquiry district, the harnessing of geothermal heat 
for energy production was identified by ngāti tūwharetoa 
as a possible development option on both geothermal 
fields .303 We will therefore review the legislative history 
of geothermal power generation, and in the case study 
sections assess the situation with both of the geothermal 
fields .

A point of agreement between the parties was that 
there is a treaty-compliant way forward with respect to 
developing the geothermal resource . Both parties pointed 
to the Mokai power development as evidence of this . The 
claimants pointed out that Mokai, situated to the north 
of taupō, is a precedent for the successful and sustain-
able small-scale development by iwi of their geothermal 
field .304 The Crown agreed that, given the success of the 
Mokai station, ‘[d]evelopment of the geothermal resource 
by Māori under the current regulatory framework is 
possible’ .305

15.9 The Development of the Resource – 
Claimant Submissions
15.9.1 A right to development
Counsel for ngāti tūwharetoa submitted that under art-
icle 2 of the treaty ‘the Crown has guaranteed that ngāti 
tūwharetoa may possess and exercise rangatiratanga over 
their taonga, which clearly includes te Ahi tamou’ .306 This 

submission has been dealt with in the first half of this 
chapter . here we address ngāti tūwharetoa’s development 
claim that ‘[o]ne aspect of the guarantee of tino rangatira-
tanga is that Māori have a consequential right to develop 
their taonga as they see fit, and the Crown has an obliga-
tion to protect and foster development’ .307

Claimant submissions focused on past, current, and 
future development options for the geothermal resource . 
These development options included use for tourism and 
geothermal energy production . The core of the claimants’ 
submissions lay in the premise that geothermal develop-
ment rights are ‘an incident of the right to possess and 
exercise rangatiratanga over that resource’ .308 For example, 
counsel for ngāti Waewae argued that the claimants’ 
interests in their geothermal taonga are not ‘confined by 
traditional or pre-treaty technology or needs’  ; rather, cit-
ing the evidence of Graeme everton, the claimants’ inter-
ests include ‘development of the resources for economic 
benefit and by use of modern technology’ .309 The claimants 
allege that the Crown has breached the treaty principles 
of active protection and the right to development .310

ngāti tūwharetoa go a step further and claim that ‘[t]he 
Crown has a duty to facilitate ngāti tūwharetoa’s develop-
ment of its resources’, saying that ‘[t]his duty stems from 
the duty of active protection requiring the Crown actively 
to protect Māori interests’ .311

15.9.2 Tourism development
The claimants submitted that the Crown, frustrated in its 
aim of obtaining ownership of the Ketetahi Springs, acted 
to remove the owners’ own ability to develop their land 
and taonga . This in turn had the effect of preventing the 
owners from developing and benefiting from independ-
ent tourism ventures . Added to the fact that springs are 
surrounded on all sides by the national Park, this severely 
curtailed the rangatiratanga of the owners .312

As part of ngāti tūwharetoa’s wider submissions on the 
commercial development of the mountains, counsel said 
of Ketetahi Springs  :

The Crown has failed actively to protect Māori interests . 
An example of this is DOC’s action in constructing part of 
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Geothermal power station at Mokai, Taupō. Behind the station are glass houses, a dairy factory, and a worm farm.

the tongariro Crossing track across the Ketetahi trust’s land, 
and its complicity in allowing walkers to access the Ketetahi 
springs . Further, although DOC received payment from con-
cessions for the tongariro Crossing, it made no payment to 
the trust for the use of its land . As Chairman of the Ketetahi 
trust explained, ‘In effect, DOC were using the Ketetahi block 
as if it was part of the Tongariro National Park’ . It wasn’t until 
proactive action was taken by the Ketetahi trustees that 
DOC took the matter seriously . now an agreement has been 
reached that the trust will be consulted on concessions relat-
ing to the tongariro Crossing . however, DOC does not pay 
compensation for a right of way or lease over the trust’s land . 
The trust is now considering the possibility of tourism ven-
tures . [emphasis in original .]313

15.9.3 Geothermal power development
In the claimants’ view, the Crown has breached its duty 
to act reasonably and in good faith by not recognising 
and respecting their right of ownership and tino ranga-
tiratanga over the geothermal resource which would have 
allowed them an active voice in decisions made about 
the geothermal resources .314 This includes their ability to 
develop the resource as a right of possession .

Counsel for ngāti tūwharetoa claimants reinforced evi-
dence they gave in the CNI inquiry, where George Asher 
argued that the customary relationship with water and 
geothermal resource was established by tūwharetoa’s 
ancestor, ngātoroirangi . Asher contended that this 
ongoing relationship and association with special land 
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features had been ‘sidelined in the interests of the “public 
good” ’ .315 Loss of tino rangatiratanga has meant that ngāti 
tūwharetoa were now subject to the Crown’s regulatory 
controls and the Crown’s decision-making as to what con-
stitutes appropriate protection, use, and development of 
the resource .

ngāti tūwharetoa claimants pointed the tribunal to 
their intention of submitting a hapū-driven management 
plan to environment Waikato for inclusion in the agency’s 
geothermal policy statements and management policies . 
Their specific concerns for their taonga were expressed as 
follows  :

 ӹ The control and management of geothermal resources has 
been removed from our hands

 ӹ We cannot ensure that the resource is used in a sustainable 
manner .

 ӹ our ability to protect an important taonga in accordance 
with tikanga and kawa of nga hapu o ngati tuwharetoa has 
been removed .

 ӹ We have lost the ability to use the resource according to our 
needs and for our benefit according to our own tikanga .

 ӹ We do not have the capacity to make up our own minds 
about the commercial development of our taonga .316

15.9.4 Legislation
The claimants submitted that the Crown’s regulation of 
geothermal resources in the inquiry district has ‘severely 
constrained’ their ability to sustainably develop the 
resource .317 Counsel for ngāti tūwharetoa argued that the 
Crown has breached the treaty principles of active protec-
tion and the right to development .

The claimants cited the Geothermal energy Act 1953 
as the leading legislative move which usurped the rights 
of Māori to develop their geothermal resources . Through 
this legislation, which remained in force until 1991, the 
Crown expropriated control over the use of geothermal 
resources . The resource Management Act 1991 then con-
tinued to treat geothermal resources in the same way as 
the earlier legislation .318

regarding the Crown’s expropriation of the manage-
ment of geothermal resources under these pieces of 

legislation, claimants for ngāti Waewae asked the tribunal 
to note the ngāwha tribunal’s findings that  :

the Crown has acted in breach of the principles of the treaty 
in failing to ensure that the Geothermal Act 1953 and s 354 of 
the resource Management Act 1991 contain adequate provi-
sions to fully protect the treaty rights of the claimants in their 
geothermal resource .319

15.9.5 Development possibilities
Drawing on the evidence of Dr Severne, counsel for ngāti 
tūwharetoa noted that it has been confirmed that some 
level of geothermal development is viable on the tokaanu–
Waihī field from within the inquiry district .320 The claim-
ants have identified a ‘desirable location’ to access the geo-
thermal resource on the southern flanks of Kakaramea, 
which is on the opposite side of the hill from tokaanu .321 
Stephen Asher submitted in his brief of evidence that 
‘[t]he land over which the field is located is owned by 
ngati tuwharetoa owners who control access to the blocks 
comprising the geothermal field’ .  322 however, the claim-
ants submitted that their ability to develop the resource 
from this point would be hindered by the proximity of the 
national Park, DOC’s attitude, and environment Waikato’s 
categorisation of the field as a ‘limited development’ field .

Counsel for ngāti tūwharetoa also underlined Dr 
Severne’s evidence that a ‘small-scale development on the 
flanks of the tongariro system [that is, in the tongariro–
Ketetahi field] is technologically feasible’ . Dr Severne had 
stressed that she was speaking of the ‘hypothetical poten-
tial’ of such a development and she made ‘no judgments 
as to whether such development is culturally or environ-
mentally appropriate’ . She considered that the decision 
was one for the hapū that holds mana over the resource .323

on the subject of the technology, the claimants noted 
that lessons had been learned from the ‘widespread sub-
sidence and a destruction of surface features’ at Wairakei, 
further north, after development of a geothermal power 
station there in 1958 . They pointed to Dr Severne’s evi-
dence about more recent developments in technology 
meaning that small-scale geothermal energy generation 
is now a viable and sustainable option and would have a 
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much lower impact on the resource and the environment . 
This has, they said, direct relevance to fields other fields 
in their rohe, including those at both tokaanu–Waihī and 
tongariro–Ketetahi .324 While conceding the difficulties 
associated with the tongariro–Ketetahi site, including 
being surounded by the national Park and having been 
designated by environment Waikato as ‘protected’, coun-
sel for ngāti tūwharetoa noted that a small-scale develop-
ment might nevertheless be feasible .325

15.9.6 Limitations on use and development
We look here at submissions by the claimants about limi-
tations on their use and development of the geothermal 
resource as a result of actions that can be traced back to 
Crown policy, practice, or legislative measures . Most such 
submissions focused on limitations on development, but 
ngāti hikairo pointed to loss of personal amenity as a 
result of at least one geothermal pool at tokaanu being 
covered over during the diversion of the tokaanu Stream 
for the TPD project .326

ngāti tūwharetoa submitted that ‘[p]rior development 
has hindered the ability to develop the existing fields’ .327 
They particularly note that the TPD has limited the pos-
sibility of geothermal development near the hydro power 
station at tokaanu because of the fear that extraction 
could cause subsidence leading to cracking there .328

A further concern raised by claimants in relation to 
the tokaanu–Waihī field was the geothermal leakage 
from a bore made by the government in 1942 known as 
the healy bore . ngāti tūwharetoa claimants submitted 
that this leakage ‘causes significant waste and runs down 
the system and hampers the chances of development’ .329 
The claimants allege that the Crown has breached the 
treaty principle of active protection by failing to protect 
the geothermal resource and surface manifestations from 
degradation .330

Another issue raised was the limiting effect of the 
national park . ngāti Waewae witness Graeme everton, 
a trustee of various Māori trusts in the region, said  : ‘It 
feels like our people are penalised because they hold land 
around a national Park’ . he was but one of a number 
who commented on the park’s negative impact on their 

development goals . referring particularly to the geother-
mal resource, he said  :

I think there are potential activities for our hapū, and oth-
ers of tūwharetoa, using this geothermal resource that will be 
in harmony with the environment . I don’t think that DOC are 
at all motivated to assist us or even contemplate supporting 
us using this resource . In contrast I think that DOC, in con-
cert with the regional Council, have made it difficult for us to 
use that resource . We effectively can not use our geothermal 
resources as a source of business development for our hapū . 
It is my view that the conservation values have overrun the 
values of protecting the economic status of the hapū .331

The final limitation the claimants identified was the 
regulatory restriction placed on the fields by environment 
Wai kato . This body is the regional authority, which, under 
the RMA, has statutory decision-making powers over the 
tongariro–Ketetahi and tokaanu–Waihī geothermal 
fields . environment Waikato has classified the former 
field as ‘protected’ and the latter field as ‘limited develop-
ment’ .332 Counsel for ngāti tūwharetoa argued that this 
management system impacts ‘upon the capacity of hapū 
to undertake development on hapū and Lake rotoaira 
Forest trust land in this field’ .333

In sum, the claimants viewed the barriers to their ability 
to develop the geothermal resource as all directly attribut-
able to Crown actions . The claimants have been ‘severely 
constrained’ by loss of land, the creation of the national 
park, the existence of the TPD, and the Crown’s nationali-
sation of geothermal development rights resulting in their 
loss of rangatiratanga and kaitiakitanga over the resource .

15.10 The Development of the Resource – 
Crown Submissions
15.10.1 A right to development
The Crown did not accept that it has a ‘positive obliga-
tion to foster Māori commercial development’ of the 
geothermal resource in the national Park inquiry dis-
trict .334 rather, it pointed to the Court of Appeal’s 1993 
decision in Te Runanganui o Te Ika Whenua Inc Society v 
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Attorney-General that ‘the right to development does not 
extend to the right to generate electricity from water’ .335 The 
Crown argued that this ruling ‘must also apply to the claim 
to a development right to generate power from geothermal 
resources’ .336 It did, however, hold out the possiblity that 
settlement with local iwi could include ‘greater opportun-
ity for iwi and hapū to commercially develop geothermal 
resources should they consider that appropriate’ .337

Addressing the right to development in a wider sense, 
the Crown submitted that

any right of development must co-exist with other rights and 
other principles of the treaty . As such, the notion of a right of 
development must be compatible with the basic standards of 
reasonableness and balancing of interests .338

15.10.2 Legislation
With regard to the legislative governance of the geother-
mal resource, the Crown repeated the position it took in 
the CNI inquiry  : it argues that the legislative progression 
from the Geothermal energy Act 1953 and the Water and 
Soil Conservation Act 1967 to the RMA has not at any point 
extinguished Māori customary rights to geothermal water 
or fluids . The Crown maintains that ‘[i]f any rights do 
exist, then these have been regulated not appropriated’ .339 
That said, the Crown is of the view that in this inquiry dis-
trict the tribunal did not receive enough evidence on the 
‘underlying basis’ of the legislative regimes governing geo-
thermal resources for it to determine whether the legisla-
tion was treaty-compliant for national Park Māori .340

The Crown contends that the RMA, as the current legis-
lative regime governing the geothermal resource, allows 
for both the continuation of Māori traditional use of the 
resource, as well as Māori participation in the commer-
cial development of the resource, ‘as has occurred with 
the Mokai geothermal system’ .341 on top of the RMA, the 
Crown also points to the provisions of sections 4 and 81 
of the Local Government Act 2002 as providing ‘adequate’ 
scope for Māori consultation in decision-making regard-
ing the management of the geothermal resource .342

The Crown rejects the tribunal’s findings in the Ngāwha 
Geothermal Resources Report . That tribunal examined the 

Crown’s delegation of powers for the management and 
allocation of resources under the RMA and found that 
the ‘Crown cannot avoid its treaty duty of active protec-
tion by delegation to local authorities or other bodies’ .343 
It further found that the Crown had a duty of active pro-
tection which should ensure that ‘Māori are not unneces-
sarily inhibited by legislative or other administrative con-
straint from using their resources according to their cul-
tural preferences’ .344 The Crown argued that the ngāwha 
tribunal went too far and that the regulation of geother-
mal energy under the RMA and earlier geothermal legisla-
tion is a ‘legitimate exercise of governance under Article 1’ . 
The RMA, in the Crown’s view, ‘strikes an appropriate bal-
ance in recognising the interests of Māori’ .345 The Crown 
submitted that the control and regulation of geothermal 
resources is

based on the reasonable state objective of common benefit  ; as 
the resource is considered incapable of private ownership the 
Crown controls and regulates the conservation and manage-
ment of the resource in the interests of all citizens .346

15.10.3 Development possibilities
The Crown submitted that ‘[i]t is not clear from the evi-
dence presented in this Inquiry to what extent develop-
ment of the geothermal resource in the national Park 
Inquiry District is feasible’ .347

15.10.4 Limitations on use and development
With respect to Māori use and development of the 
Ketetahi Springs, the Crown acknowledged that their 
location within the overall area of the national Park ‘may 
inhibit the use of the springs by owners in some respects’ 
and ‘would likely impact on potential development’ .348

The Crown acknowledged that the status of neighbour-
ing land as conservation estate ‘will influence the avail-
able options for use of the Ketetahi Springs’ in that there 
might be ‘competing interest between conservation of the 
national Park and the wishes of the owners of the springs’ . 
The Crown regarded the regulatory framework it had put 
in to deal with such competing interests as a ‘legitimate 
exercise and reflection of kāwanatanga’ . In any case, said 
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counsel, given that Māori had not yet made any proposals 
of their desire to participate in either tourism or geother-
mal power development at Ketetahi, it was difficult for 
the Crown to elaborate more on exactly what impact the 
status of the neighbouring park land would have on iwi 
development ambitions .349

The Crown made no submission in response to claims 
of loss of amenity caused by a geothermal pool being cov-
ered over during the diversion of the tokaanu Stream for 
the TPD project .

15.10.5 Tourism development
The Crown did not make any specific submissions relating 
to the use of Ketetahi for tourism purposes . In relation to 
the concession system that DOC is operating, the Crown 
accepts that ‘legislation has been enacted that regulates 
the tourism industry (for example, through the need 
to apply for concessions to operate within the national 
Park)’ .350 however, it does not accept that iwi have been 
shut out from economic opportunities in the national 
Park .351 There is

no evidence that Māori have been excluded from applying 
for concessions within the national Park, or elsewhere in 
the inquiry district, or from undertaking or participating in 
enterprise around the national Park .352 

The Crown further submitted that ‘DOC evidence has 
demonstrated a willingness to facilitate tangata whenua 
participation in appropriate concession activities’ .353 
regarding tourism opportunities as a right of develop-
ment, the Crown denied any responsibility for facilitat-
ing Māori involvement, stating that ‘the treaty does not 
require the Crown to facilitate Māori entry or participa-
tion in any form of commercial industry, be it tourism or 
otherwise’ .354

15.11 The Development of the Resource – 
Submissions in Reply
In response to the Crown’s rejection of the Ngawha 
Geothermal Resource Report, counsel for ngāti hikairo 

repeated their earlier submission that the ngāwha tri-
bunal’s findings are directly applicable to the national 
Park inquiry .355 ngāti hikairo also restated their submis-
sion that the Crown’s regulation of geothermal resources 
through various legislation ‘has failed to provide a system 
according sufficient priority and scope for the exercise of 
authority in the geothermal resource particularly in rela-
tion to their management’ .356 In response to the Crown’s 
dismissal of any obligation upon the Crown to promote 
Māori development of the geothermal resource, coun-
sel for ngāti tūwharetoa argued that their rights were 
‘based on property rights protected by the treaty’ . In the 
iwi’s view, ‘the Crown has a heightened duty of active 
protection in this regard given the insufficiency of ngāti 
tūwharetoa’s remaining lands, their inability to fully uti-
lise them, and the concomitant importance of the geo-
thermal resource for future development’ . Counsel added 
that it was ‘disappointing that the Crown has not engaged 
on this issue’ .357

15.12 The Development of the Resource – 
Tribunal Analysis
The Crown’s initial interest in geothermal areas was from 
the perspective of tourism . Therefore, we begin with legis-
lation and policy for tourism, and then look at that cover-
ing the generation of energy .

15.12.1 Tourism in thermal areas  : legislation and policy
The first piece of legislation relating to geothermal areas in 
new Zealand was the Thermal Springs Districts Act 1881 . 
The main aim was to open up the central north Island to 
international and domestic tourism development .358 The 
notion of public good, or national use, was encapsulated 
in the Crown’s intention for the thermal springs to attract 
both domestic and international visitors .359 The legislation 
enabled the Crown to target and more readily acquire any 
land containing springs and other geothermal features . 
This had serious implications for Māori land, potentially 
giving the Crown a purchasing monopoly over areas that 
were valuable to Māori . As early as 1874, William Fox 
was urging the Crown to purchase the major geothermal 
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features, and the Crown was ever alert for opportunities to 
acquire them .360

The legislative landscape over the central north Island 
thermal areas until the 1950s was thus characterised by 
the Crown’s targeting of thermal areas for tourism devel-
opment . Crown aspirations and actions with regard to 
Ketetahi Springs were driven by the potential for tour-
ism development of the springs and the national park . 
While the legislation never actually alienated the geo-
thermal fields in the national Park inquiry district itself, 
the Crown had a clear policy of purchasing geothermal 
surface features as part of its drive to open up the central 
north Island for tourism .

15.12.2 Thermal energy generation  : legislation and policy
The first state regulation of the geothermal resource for 
energy production came in 1952 in the form of the Geo-
thermal Steam Act 1952, which vested in the Crown the 
‘sole right to take, use, and apply geothermal steam for 
the purpose of generating electricity’ .361 As the Ngawha 
Geothermal Resource Report has noted, it was an Act that 
gave the Crown ‘wide-ranging powers to facilitate its own 
involvment in the production, transmission and sale of 
electricity generated from geothermal steam’ .362 As part 
of this endeavour, one objective of the Act was effectively 
to ‘protect the areas which the Crown had selected for 
electricity generation’ .363 It did this by instituting, in pro-
claimed areas, a licensing regime for the sinking of any 
new bores . The Act did, however, allow the continued use 
of pre-existing bores at the same or lesser levels, and no 
permit was required for such continuing use, unless the 
relevant Minister, having regard to the public interest, 
directed otherwise .364 The statute did not expressly termi-
nate Māori customary rights in respect of their geother-
mal resources .

It is interesting here to note the definitions outlined in 
1952 . Firstly, a ‘bore’ meant  :

any well, hole, or pipe which is bored, drilled, or sunk in the 
ground for the purpose of investigating, prospecting, obtain-
ing, or producing geothermal steam, or which taps or is likely 
to tap geothermal steam .

The definition of ‘geothermal steam’ included ‘steam, 
water, water vapour, and every kind of gas, and every 
mixture of all or any of them, that has been heated by the 
natural heat of the earth’ .365 We are not aware of any proc-
lamation of a geothermal steam area under the 1952 Act 
in or near our inquiry district, but we note that that the 
passing of the Act precluded Māori from any future use of 
geothermal steam to generate electricity, should they have 
wished to do so .

The Geothermal Steam Act, however, was inadequate 
to serve the Crown’s increasing interest in the use of geo-
thermal energy . The ngāwha tribunal surmised that in 
part this was because ‘other industrial uses of geother-
mal steam and heat were being embarked upon or con-
templated’ .366 The following year, the Geothermal energy 
Act 1953 was enacted . The widened coverage of that Act is 
evident from its definition of ‘geothermal energy’, which 
included ‘every kind of matter derived from a bore and 
for the time being with or in any such steam, water, water 
vapour, or mixture’ .367 It thus also covered minerals in 
solution in geothermal systems .368

The Act now vested in the Crown ‘the sole right to tap, 
take, use and apply geothermal energy on or under the 
land  .   .   . whether the land has been alienated from the 
Crown or not’ (emphasis added) .369 And if the Crown did 
alienate land by lease or sale, it retained exclusive rights to 
use the geothermal resource on that land .370 With regard 
to non-Crown land, the Act gave the Crown special pow-
ers to take land of ‘national importance’, in a similar man-
ner to takings under the public works legislation .371

In addition to vesting in the Crown the sole right to 
extract the geothermal resource for power generation, the 
Act also put in place further measures to control or limit 
the sinking of bores for other purposes . As with the 1952 
legislation, the Minister could declare designated ‘geo-
thermal energy areas’, within which the Crown had the 
sole right to ‘sink any bore, or to tap or take, use, or apply 
geothermal energy’ .372 Within these areas, the Crown also 
retained the sole right of geothermal energy exploratory 
investigation . outside of these areas, however, landowners 
retained the right to sink bores, without the requirement 
of a licence, for investigating geothermal activity .373
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Claimant counsel in the ngāwha inquiry offered this 
useful summary of the Geothermal energy Act 1953, 
which the ngāwha and CNI tribunals have also found fit 
to reproduce  :

The purpose of the Geothermal energy Act 1953 (and its 
predecessor, the Geothermal Steam Act 1952) was to put geo-
thermal resources on a similar statutory footing to electric-
ity generation from water . As noted by Boast, the legislative 
framework therefore links geothermal resources with water, 
rather than with other energy resources such as petroleum, 
coal or uranium . Interestingly, the legislation does not vest 
the ownership of the geothermal resource in the Crown – as 
the Petroleum Act 1937 currently does with regard to petrol-
eum – but instead treats it as an energy resource akin to water . 
The fact that water itself is an energy resource highlights the 
conceptual difficulties of adequately categorising geothermal 

water (particularly in view of its mineral content) . [emphasis 
in original .]374

The 1953 legislation did not expressly extinguish any 
existing rights . Thus, as the CNI tribunal has said, ‘any 
customary or aboriginal title of the claimants’ to the 
geothermal energy of the taupō volcanic zone (TVZ) 
were arguably left intact along with their treaty rights .375 
however, in practice the significant extension of Crown 
control over geothermal resources did not leave any 
space for Māori to exercise tino rangatiratanga over the 
resource . Furthermore, as the CNI tribunal found, the 
Act’s restriction of usage to existing domestic purposes 
did not adequately reflect Māori connection with their 
taonga . As that tribunal said, ‘the resource was important 
for much more than domestic purposes  ; it was a resource 
that people depended on to sustain their way of life’ . We 

Geothermal vent and pool. 
Steam and gas rise from a 
thermal pool reminiscent of the 
Pink and White Terraces.
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agree that the Māori relationship with their taonga cannot 
be reduced to ‘domestic purposes’ .376

two legislative moves in the 1960s further changed the 
way that the geothermal resource was managed, essentially 
devolving the administration of the Act to local author-
ities . The Geothermal energy Amendment Act 1966 pro-
vided for local authorities to construct and operate geo-
thermal works themselves and also allowed the Minister 
of Works to delegate to them the Crown’s power of licens-
ing others’ use of the geothermal resource .377 Following 
this amendment, the Water and Soil Conservation Act, 
which was passed in 1967, classified ‘geothermal steam’ 

as ‘natural water’ . A later amendment in 1981 widened 
the classification further to include ‘water or steam or 
vapour heated by geothermal energy, whatever its tem-
perature’ . The result of this was that people wishing to 
use these aspects of the geothermal resource for gener-
ating electricity (as opposed to using them for domestic 
purposes) faced greater administrative demands as they 
were now required to obtain a water right from a regional 
water board as well as a geothermal licence under the 1953 
legislation .378

15.12.3 The Resource Management Act 1991
The RMA consolidated legislation governing land, air, and 
water resources in new Zealand with the principal pur-
pose being to ‘promote the sustainable management of 
natural and physical resources’ .379 under section 5(2), ‘sus-
tainable management’ means  :

managing the use, development, and protection of natural and 
physical resources in a way, or at a rate, which enables people 
and communities to provide for their social, economic, and 
cultural well-being and for their health and safety while—

(a) sustaining the potential of natural and physical resources 
(excluding minerals) to meet the reasonably foresee-
able needs of future generations  ; and

(b) safeguarding the life-supporting capacity of air, water, 
soil, and ecosystems  ; and

(c) avoiding, remedying, or mitigating any adverse effects of 
activities on the environment .

(1) Geothermal resources  : section 354
The substantive provisions of the Geothermal energy Act 
1953 were repealed by section 354(1) of the RMA . With 
regard to geothermal resources, the section maintained 
the key provisions of the earlier legislation, stating essen-
tially that the Crown would retain its existing rights of use 
and regulation .380 The RMA is still the current legislative 
control on the regulation of geothermal resources in new 
Zealand .381

The Act also stated that the new legislative regime did 
not affect ‘any right, interest, or title, to any land or water 
acquired, accrued, established by, or vested in, the Crown’ 

Stream with steam and boulders. The steam arising from this stream is 
evidence of geothermal activity.
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before the date on which the 1991 Act came into force, and 
‘every such right, interest, and title’ was to continue after 
that date as if the Geothermal energy Act had not been 
repealed .382

Three issues will be central to our analysis of the 
adequacy of the RMA in regard to the relationship between 
Māori and their geothermal taonga in the national Park 
inquiry district  :

 ӹ the adequacy of customary use rights  ;
 ӹ the granting of sufficient priority to Māori inter-

ests in the allocation and regulation of geothermal 
resources by local government  ; and

 ӹ whether the Crown is acting in a treaty-compliant 
manner by delegating the control of geothermal 
resources to local government authorities .

(2) The adequacy of customary use rights
under section 14(3)(c) of the RMA, Māori retained their 
customary use rights in the geothermal resource . The Act 
stipulated that Māori were not prohibited from ‘taking, 
using, damming, or diverting’ geothermal water if

the water, heat, or energy is taken or used in accordance 
with tikanga Maori for the communal benefit of the tangata 
whenua of the area and does not have an adverse effect on the 
environment .383

two issues arise out of this clause which, at face value, 
is designed to allow for the continued use of the resource 
by the tangata whenua of the area . First, by limiting their 
rights to solely customary uses, it does not provide for 
the full extent of Māori interests in the taonga . As vari-
ous tribunals have argued, use rights in natural resources 
should not be frozen at 1840 and thus limited to trad-
itional uses . This will be explored more fully in the discus-
sion of the right to development and with reference to the 
specific case studies of tokaanu and Ketetahi .

The second issue that arises with reference to section 
14(3)(c) is that these customary use rights are conditional . 
The clause at the end of paragraph (c) allows for the ‘take’ 
of geothermal fluids only if it ‘does not have an adverse 
effect on the environment’ .384 Thus, if a field is being 

over-exploited, by any number of users, the Māori right 
to take for customary purposes can be affected . As the CNI 
tribunal stated  :

It appears that the RMA procedures cannot guarantee prior-
ity for Māori even in terms of customary use of the surface 
and subsurface resources on their land as regulated by Māori 
law and for Māori cultural purposes, where over-exploitation 
of the resource in an area is leading to adverse environmental 
effects .385

(3) Balancing of interests
under section 6 of the RMA, persons exercising functions 
and powers under the Act ‘shall recognise and provide for’ 
matters of national importance . Among the seven items 
listed, two are particularly relevant here  :

(e) the relationship of Maori and their culture and traditions 
with their ancestral lands, water, sites, waahi tapu, and 
other taonga  :

 . . . . .
(g) the protection of recognised customary activities .386

under section 7, authorities were also required to ‘have 
particular regard to’ a list of other interests, including, at 
paragraph (a), kaitiakitanga . In Ko Aotearoa Tēnei, the 
tribunal was of the view that,

Where, in the balancing process, it is found that kaitiaki 
should be entitled to priority, the system ought to deliver 
kaitiaki control over the taonga in question . [emphasis in 
original .]387

The Crown’s view, however, is that through the provi-
sions of the RMA, an appropriate balance is already struck 
between the public’s geothermal energy needs and the 
interests of Māori . In this district inquiry, as in the CNI 
inquiry, the Crown adopted the opinion of the chief just-
ice in Attorney-General v Ngāti Apa 2003, namely that

[the RMA’s] system of management of natural resources is 
not inconsistent with existing property rights as a matter of 
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custom . The legislation does not effect any extinguishment of 
such property .388

The Crown argued that customary rights have been 
‘regulated not appropriated’ .389 The Crown’s position is 
that it does not consider the geothermal resource capable 
of ownership, and that the regulation of it is a legitimate 
exercise of kāwanatanga under article 1 of the treaty .390

In that context, we note the view of the ngāi tahu sea 
fisheries tribunal, which said  :

The Crown in the exercise of its powers of governance in 
the national interest clearly has a right, if not a duty, to make 
laws for the conservation and protection of valuable resources 
such as the sea fisheries . But such power should be exer-
cised with due regard to the interests of the owners of such 
resources . In the case of their sea fisheries guaranteed to 
Maori by the treaty, the Crown should first consult with Maori 
on proposed conservation measures and ensure that Maori 
interests are not adversely affected, except to the extent neces-
sary to conserve or protect the resource . Failure by the Crown 
to so act is inconsistent with Maori tino rangairatanga over 
their sea fisheries .391 [emphasis added .]

Although the Crown does not regard the geothermal 
resource as capable of ownership, we have already noted 
that the tangata whenua possessed it at the time of the 
treaty, and have never knowingly and explicitly relin-
quished that possession . We therefore found that tangata 
whenua who exercised customary rights over the geother-
mal resource retain a treaty interest in it .

In Ko Aotearoa Tēnei, the tribunal has argued that, 
at present, the RMA provides a nominal accommoda-
tion of kaitiaki control and partnership, but that it is not 
delivering . That tribunal concludes that the RMA has

not delivered appropriate levels of control, partnership, and 
influence for kaitiaki in relation to taonga in the environment . 
Indeed, the only mechanisms through which control and 
partnership appear to have been achieved are historical treaty 
and customary rights settlements .392

(4) Crown delegation to local authorities
The implication of the treaty of Waitangi Act 1975 is that 
the Crown is expected to act consistently with the prin-
ciples of the treaty, in that, where any Act, proposed legis-
lation, regulation, order in Council, policy, or practice is 
inconsistent with the principles of the treaty, Māori may 
bring a claim about the matter to the tribunal .393

The Crown has delegated most of its authority to carry 
out the duties of the RMA to local authorities . Along with 
that delegation is the requirement for the local authority to 
‘take into account the principles of the treaty of Waitangi’ 
when making decisions (emphasis added) .394 however, as 
the ngāwha tribunal noted  :

Implicit in the requirement to ‘take into account’ treaty 
principles is the requirement that the decision-maker should 
weigh such principles along with other matters required to be 
considered, such as the efficient use and development of geo-
thermal resources .395

In short, whereas the Crown itself is required to act 
consistently with the principles of the treaty, that respon-
sibility was significantly watered down under the Crown’s 
delegation of authority to regional councils . essentially, 
local authorities were not obliged to be treaty-compliant 
in their decisions . The ngāwha tribunal found that this 
aspect of the legislation was ‘fatally flawed’ .396

The ngāwha and CNI tribunals recommended that the 
RMA be amended so that Crown delegates are required to 
‘act in a manner that is consistent with the principles of the 
treaty of Waitangi’ .397 The tauranga stage 2 tribunal, how-
ever, has pointed out that it is the Crown that is the treaty 
partner, not local bodies, and that, despite a delegation of 
functions, the Crown itself remains responsible for the 
overall treaty compliance of the functions so delegated . 
That tribunal noted that, under the Local Government 
Act 2002, the auditor-general has a responsibility to moni-
tor local government performance and expenditure, but 
pointed out that the measure used is the letter of the law, 
not the standards of the treaty .398 The CNI tribunal, for its 
part, commented that Māori concerns are ‘merely being 
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listed or selectively integrated into RMA planning docu-
ments with fleeting references to tikanga, kaitiakitanga 
and the identification of taonga for protection’ .399

Worth noting here is that central government can offer 
further direction to local authorities by issuing national 
policy statements and national environment standards . 
national policy statements outline objectives and policies 
for matters of national significance that are relevant to 
achieving the purpose of the Act .400 A national environ-
ment standard is a regulation under sections 43 and 44 of 
the RMA which prescribes technical standards, methods, 
or requirements for environmental matters .401 A national 
policy statement in respect of freshwater management has 
recently been issued, and one already exists for electricity 
transmission .402 however, at present there is no such doc-
ument or direction from the Crown regarding geothermal 
resources . The CNI tribunal found in 2008 that  :

The legislative scheme of the RMA is deficient without 
some guidance from the Crown through the development of 
a national policy statement recording the nature and extent 
of Māori rights . That is because the Act on its own does not 
accord Central north Island Māori sufficient protection to 
ensure that their customary rights and their treaty interests 
are provided for .403

There is also no relevant national environmental stand-
ard . The nearest is perhaps electricity transmission, and 
there are standards in development for ‘ecological flows 
and water levels’, among other things .

The recent Ko Aotearoa Tēnei report reinforced these 
earlier tribunals’ comments about the lack of guidance 
from central government, observing that

national standards and policies could have removed a great 
deal of work for local authorities by providing necessary guid-
ance for them to apply and implement in a manner suited to 
the expertise and resources available at council level .404

In short, beyond the general requirements of part two of 
the RMA, there is currently no direction from the Crown 

to its delegates on how they could provide for the nature 
of Māori interests in geothermal resources .405 The CNI 
tribunal recommended that the Crown should ‘promul-
gate a national policy statement and guidelines’, and it fur-
ther suggested that CNI Māori should play a central role 
in this . This has not yet occurred, nor are we aware of any 
Crown intentions to do so .

The Ko Aotearoa Tēnei report is the most recent in a 
series of tribunal reports calling for reform of the RMA .

(5) Environment Waikato and regional planning
The origins of the provisions in the environment Waikato 
regional plan relating to geothermal fields may be found in 
a paper by Katherine Luketina of environment Waikato, 
in conjunction with ronald Keam and Leonie Pipe of 
the university of Auckland Physics Department . This 
paper was aimed at determining ‘a rational approach for 
establishing criteria for protection by defining Significant 
Geothermal Features’ . Among the criteria used were rarity, 
vulnerability to natural changes, and vulnerability to arti-
ficial changes .406 Leading on from that work, environment 
Waikato drew up a classification framework to help it 
‘determine the most suitable management approach for 
each system’ . using this framework, it has classified all the 
region’s geothermal systems into five categories  : ‘devel-
opment’  ; ‘limited development’  ; ‘research’  ; ‘protected’  ; 
and ‘small’ . The tokaanu–Waihī field is classified as lim-
ited development, which means that ‘takes that will not 
damage surface features are allowed’ . tongariro–Ketetahi 
is however classified as protected, with a note that it is 
‘mostly within tongariro national Park, a World heritage 
Area’ . The website explains  :

Protected systems contain vulnerable geothermal features 
valued for their cultural and scientific characteristics . Their 
protected status ensures that their underground geothermal 
water source cannot be extracted and that the surface features 
are not damaged by unsuitable land uses .407

on the iwi and hapū side, ngāti tūwharetoa drew up an 
Environmental Iwi Management Plan as long ago as 2003 . 
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Sections 61, 66, and 74 of the RMA say that local author-
ities must take such plans into consideration when formu-
lating district plans, regional plans, and regional policy 
statements . A whole section of ngāti tūwharetoa’s plan 
is devoted to the geothermal resource, and other sections 
are also of potential relevance – notably those mentioning 
flora and fauna (which could conceivably cover the ‘extre-
mophiles’ that live in geothermal environments) and the 
extraction of sulphur . Issues mentioned in relation to the 
geothermal resource include concerns that  :

 ӹ the management of geothermal resources is con-
trolled by statutory authorities as opposed to ngā 
hapū o ngāti tūwharetoa  ;

 ӹ the geothermal resource is not being sustainably uti-
lised and managed  ;

 ӹ lack of scientific information relating to particu-
lar geothermal areas may lead to an ineffective and 
wasteful use of the resource  ; and

 ӹ intellectual property rights issues are not being dis-
cussed with ngā hapū and opportunities are not 
being made available to them .408

Alongside that, hapū with mana whenua in the area 
under which the tokaanu–Waihī field sits came together 
in 2004 to form a working group . Their aim was ‘to pre-
pare a hapu-driven management plan for the field based 
on their tikanga and cultural values, to determine the pro-
tection and sustainable management and use of the geo-
thermal resource’ . The intention was for the plan to feed 
in to environment Waikato’s ‘regional geothermal policy 
statements and management policies’ .409

environment Waikato’s current regional plan largely 
came into force on 28 September 2007, although 
‘Variation 2’, the geothermal module, did not become 
operative until late the following year . A further minor 
variation and some new geothermal maps were put out 
in late 2010 .410 under section 7 .4 (policies relating to the 
geothermal resource), the plan provides for ‘limited 
new extractions’ in the tokaanu–Waihī field, as long as 
these can be undertaken ‘without adverse effects on the 
Significant Geothermal Features’ . For protected systems 
such as tongariro–Ketetahi, however, provisions for use 
are limited to ‘[o]nly existing and small-scale new uses 

including scientific investigation and remediation or miti-
gation of past adverse effects’ . The policy also indicates 
that it is possible for ‘any person’ to request a change in 
the classification of a particular system and sets out the 
procedure for doing so .411 under a heading of ‘Geothermal 
Characteristics Valued by tangata Whenua’, section 7 .5 of 
the plan specifies that the regional council will

encourage and assist tangata whenua as Kaitiaki to identify 
particular geothermal surface features and specific geother-
mal resource management matters of traditional and contem-
porary cultural value . [emphasis added .]  412 

The section makes no reference to any other ‘traditional 
and contemporary values’ of tangata whenua, such as 
those relating to their health or their economic wellbeing .

Section 8 then sets out the rules and regulations for 
obtaining resource consents for activities within each 
category of field and identifies the assessment criteria .413 
(We note that ngāti tūwharetoa’s Environmental Iwi 
Management Plan carries helpful information to assist 
any of its hapū, whānau, or individual members wish-
ing to apply for such a consent .414) under ‘environmental 
results Anticipated’ (section 7 .7), the regional plan identi-
fies one of the benefits of regulation as  :

People and communities being able to provide for their 
social, economic and cultural wellbeing through the appro-
priate use, development and protection of the regional 
Geothermal resource .415

We assume that ‘people and communities’ can be taken to 
include the tangata whenua .

15.12.4 A Treaty right to development
As we stated in the introduction to this report, the right 
to development arises from the treaty principles of active 
protection, partnership, reciprocity, mutual benefit, and 
equity .

We have noted the Crown’s position, based on the deci-
sion of the Court of Appeal given by President Cooke 
in Te Runanganui o Te Ika Whenua Society v Attorney 
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General .416 Based on this decision, the Crown submitted 
that ‘the Courts have held that a right to development 
does not extend to the right to generate electricity from 
water’ .417 The court held that

however liberally Maori customary title and treaty rights may 
be construed, one cannot think that they were ever conceived 
as including the right to generate electricity by harnessing 
water power . Such a suggestion would have been far outside 
the contemplation of the Maori chiefs and Governor hobson 
in 1840 .418

It went on  :

The essence of what has been said above is that neither 
under the common law doctrine of aboriginal title, nor under 
the treaty of Waitangi, nor under any new Zealand statute 
have Maori, as distinct from other member of the general 
new Zealand community, had preserved or assured to them 
any right to generate electricity by the use of water power .419

The Crown submitted that, since the technology to gen-
erate electricity from geothermal resources did not exist 
until after the Second World War, the Court of Appeal’s 
view ‘must also apply to the claim to a development right 
to generate power from geothermal resources’ .420

In the subsequent Te Ika Whenua Rivers Report of 1998, 
the tribunal responded to the Court of Appeal  :

We do not disagree with the comment of the Court of 
Appeal that Maori, as distinct from other members of the 
community, have not had preserved or assured, through cus-
tomary title, any right to generate electricity by the use of 
water power . What we do say is that under the treaty Maori 
were entitled to the full, exclusive, and undisturbed posses-
sion of their properties, which would include their rivers . As 
part of that exclusive possession, they were entitled to the full 
use of those assets and to develop them to their full extent . 
This right of development would surely include a right to gen-
erate electricity . The ability to exercise that right, however, 
depends on present-day circumstances, not on the position as 
at 1840 .421

We concur with this tribunal . During our inquiry, the 
Crown made no submissions in response to this finding . It 
did, however, submit that ‘the Crown does not accept as a 
general rule that it has a positive obligation to foster Māori 
commercial development of the geothermal resource’ .422

We therefore now turn to examine development rights 
to geothermal resources as they have been interpreted by 
the tribunal and the courts during the last three decades . 
As background, since the 1988 Report on the Muriwhenua 
Fishing Claim, the tribunal has been clear that Māori were 
entitled to develop their resources, take up new technolo-
gies, and access new markets . And, as early as 1983, the 
Motunui–Waitara claim rejected the notion that Māori 
rights were to be ‘fossilised’ as at 1840 .

Three levels of development rights have been identified 
and applied in previous inquiries before the tribunal and 
the courts . These three levels were first accepted in the 
majority finding of the Radio Spectrum Management and 
Development inquiry in 1999 . These were  :

 ӹ the right to develop resources to which Māori had 
customary uses prior to the treaty (development of 
the resource)  ;

 ӹ the right under the partnership principle to the 
development of resources not known about in 1840 
(development of the treaty)  ; and

 ӹ the right of Māori to develop their culture, lan-
guage, and social and economic status using what-
ever means are available (development of Māori as a 
people) .423

With respect to the geothermal claim before us, all 
three levels of development are relevant  : the geothermal 
resource was used by Māori prior to the treaty  ; as a treaty 
partner Māori would have equal right and opportunity 
to develop uses for the resource, in accordance with new 
technologies that were not known or available to them 
before 1840  ; and there is a clear link to be made between 
the development of geothermal resources and a potential 
benefit to the local iwi and hapū’s economic status .

of greatest relevance to the issues before this tribunal, 
the nature of the treaty right to develop, and the role and 
duties of the Crown, have been recently reviewed and sys-
tematically considered by the CNI tribunal . In doing so, it 
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drew on over 10 other tribunal reports, from 1988’s Report 
on the Muriwhenua Fishing Claim to the more recent, 
and it considered key Court of Appeal and Privy Council 
cases . At the request of the Crown, the tribunal set out 
its view of how the treaty right of development applies 
to the geothermal resource in today’s circumstances . The 
tribunal expressed its views in a set of general proposi-
tions relating to several key areas of development, namely 
tourism (centred on geothermal features, volcanic moun-
tains, and rivers and lakes, including recreational fishing), 
energy (geothermal and hydro), forestry, and farming . 
Most of these are common to both the CNI and national 

Park inquiry districts . We set out the CNI tribunal’s key 
findings below .

The CNI tribunal further highlighted the prejudice that 
Māori suffered as a result of the Crown vesting in itself 
the exclusive right to develop the geothermal resource for 
power generation, under the Geothermal energy Act 1953 . 
The Crown failed ‘to inform itself of the nature and extent 
of Maori customary rights in the resource’ and ‘to recog-
nise and provide for the customary rights  .   .   . of Central 
north Island Maori’, and thus it ‘foreclosed on Maori 
opportunities to participate in joint-development ventures 
for geothermal power’ .424 There is a clear connection to be 

The CNI Tribunal’s Findings on Treaty Development Rights

in its 2008 report He Maunga Rongo, the CNI tribunal wrote  :

in agreement with other tribunals, we find that Central north 

island Māori have the following treaty rights  :

 ӹ as property owners, Maori have a right to develop the 

properties and taonga guaranteed to them by the treaty 

if they so choose and under their own authority (tino 

rangatiratanga).

 ӹ They have a right to develop their properties and taonga 

by any means that they consider appropriate. This includes 

new uses or technologies that were unknown in 1840.

 ӹ They have a right to retain a sufficient land and resource 

base to develop in the Western economy, in accordance 

with their preferences, and to be actively protected in the 

retention of such a base.

 ӹ They have a right to share in the mutual benefits envisaged 

by the treaty and promised repeatedly by ministers and 

officials.

 ӹ They have a right to develop as a people in terms of their 

culture, language, and socio-economic advancement.

in agreement with other tribunals, we also find that the 

treaty right of development extends to  :

 ӹ intangible as well as tangible taonga  ;

 ӹ ‘other properties’ not necessarily specified in either of the 

treaty texts  ; and

 ӹ the right of Maori property owners to develop or profit 

from resources in which they can be shown, on the facts, to 

have had a proprietary interest under Māori custom (and 

that this is so even where the nature of that property right 

is not recognised, or has no equivalent, in British law, and 

therefore encompasses rivers, lakes, and the water resource 

contained therein).

We further find that this right of development includes  :

 ӹ equal access to development opportunities for the above 

properties and taonga, on a level playing field with other 

citizens  ;

 ӹ positive assistance from the Crown where appropriate in 

the circumstances, which may include assistance to over-

come unfair barriers to development, some of them of the 

Crown’s making  ; and

 ӹ the opportunity for Maori to participate in the devel-

opment of Crown-owned (formerly Maori) or Crown-

controlled property, resources, or industries in their rohe, 

and to participate at all levels.
1
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made between the loss of property rights and the loss of 
the right to the development of the geothermal resource, 
and thus the loss of the financial benefits from the use of 
the resource . The CNI tribunal found that  :

Central north Island Māori have been prejudiced by the 
Crown failure to acknowledge their treaty rights and interests 
in the geothermal resource, resulting in their being excluded 
from the process of managing and developing the resource, 
despite its central importance in their everyday life .425

Also, in the CNI tribunal’s view  :

The Crown ought to have paid a royalty or rental for each 
of the geothermal stations to those Māori who owned the land 
within which the geothermal resource was contained, and the 
hapū or iwi who exercised tino rangatiratanga over it .426

The above extract is only a short summary of a very thor-
ough treatment of the issue in chapter 20 of He Maunga 
Rongo, and we direct readers to that chapter for more detail . 
however, we would note that we are in overall agreement 
with the CNI tribunal’s characterisation of the modern 
treaty right to develop the geothermal resource . ngā iwi o 
te kāhui maunga have been prejudiced in the same manner 
as central north Island Māori, and we acknowledge that a 
large part of this prejudice is iwi and hapū loss of financial 
benefit from the use of the resources – notably, in the case 
of our inquiry, for ngāti tūwharetoa and ngāti hikairo . In 
that context, we notice a comment by Crown counsel in 
the recent urgent inquiry into the claim about freshwater 
and geothermal resources, to the effect that, although the 
ownership of these resources was not on the table for nego-
tiation, there were mechanisms that could provide cultural 
redress and sometimes also ‘commercial redress tailored to 
the resource in question’ .427

As to the issue of whether the Crown had a duty to 
foster the development of the resource, this issue was not 
substantially argued before us with regard to geothermal 
power or in regard to tourism development at Ketetahi 
and on the tongariro Alpine Crossing .

15.12.5 Case study 1  : the Tokaanu–Waihī field
having discussed the relevant legislation, and noted the 
Crown’s ambitions for tourism development based around 
geothermal features in the TVZ, we now take a more 
intensive look at both areas of geothermal activity within 
the national Park inquiry district .

The evidence and submissions of claimants in our in-
quiry were focused on actions of the Crown that they argue 
have prevented and continue to actively prevent Māori 
from developing their specific geothermal  resources . The 
claimants submitted that all of these  actions are in breach 
of article 2 and the principles of the treaty . We again 
 reiterate that the Crown, for its part, ‘does not consider 
that any treaty breach has arisen following Crown actions 
or omissions concerning geothermal resources within the 
national Park Inquiry district’ .428

As we have noted earlier in this chapter, the tokaanu–
Waihī field overlaps the boundary between the tribunal’s 
national Park and CNI inquiry districts . It likewise over-
laps block title boundaries . Claimant evidence further-
more indicates that several hapū hold mana whenua 
there – namely, ngāti Kurauia, ngāti turumākina, ngāti 
tūrangitukua, and ngāti rongomai . Those hapū also 
acknowledge that ‘[o]ther hapu of ngati tuwharetoa may 
have claim to customary rights over this resource’ .429

no surface features of the tokaanu–Waihī field (such as 
hot pools, geysers, or springs) lie within our inquiry dis-
trict, so its tourism development potential is not a mat-
ter for this inquiry . of direct relevance, however, are the 
options identified by claimants to develop the resource 
for power generation purposes from within the inquiry 
district .

That said, it is not clear in the evidence put to the 
tribunal how far south into the inquiry district the geo-
thermal field does extend, and the tribunal’s assessment 
of the claimants’ right to develop the resource is necessar-
ily hypothetical at this point . Furthermore, we must assess 
the case as it is put to us currently, as we do not know what 
technologies will become available in the future .

environment Waikato submitted in evidence a map 
showing the geothermal field extending to the Kakaramea 
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saddle then on in a slight curve round to Mount tihia . 
The field would thus appear to be beneath three blocks – 
namely, Part tokaanu B, Waimanu, and Part Waimanu430 
– of which the affected areas would all appear to be con-
tained within the Crown-owned Pīhanga Scenic reserve 
(added to the national Park in 1975, as we saw in chapter 
8) .431 however, given that we did not have the benefit of 
evidence before us as to how environment Waikato fixed 
this southern boundary on their map, we must consider 
the possibility that the field could extend further south, 
under Māori-held land around Lake rotoaira and other 
Waimanu blocks . Indeed, Dr Severne’s doctoral thesis 
on the tokaanu–Waihī geothermal system noted the dif-
ficulty of defining the southwestern boundary ‘on the 
flanks of the Kakaramea–tihia massif ’ . She cited access 
to the area, as well as the effect that the terrain had on 
the hydrology of the system, as the main reasons for that 
uncertainty .432

Some claimant witnesses also mentioned the pres-
ence of puna (springs) around Lake rotoaira . The Lake 
rotoaira Indigenous Knowledge Project submitted in 
evidence that ‘There were many puna in the lake at the 
lower end of this area, hence the name commonly asso-
ciated with this area being ngapuna’ .433 They noted that 
nancy hallet ‘recalls the existence of warm puna near the 
shoreline  .  .  . [and] steam rising from the water line’ .434 It is 
not known whether these puna are connected with either 
the tokaanu–Waihī system or the tongariro system . We 
note this evidence here for the sake of completeness, and 
further note that scientists have discounted the possibil-
ity of the tongariro and tokaanu fields themselves being 
interconnected .435

George Asher, speaking for ngāti Kurauia, was one 
who expressed frustration over the impact of the Crown’s 
legislation relating to geothermal resources, contrasting 
former times, where the tangata whenua had complete 
freedom of decision-making and action with regard to the 
tokaanu field, with the present, where the hapū finds itself 
‘though no conscious act on its part, having to go cap in 
hand to the local authorities and the Crown to enjoy and 
utilize its precious taonga’ .436

(1) Development potential
What are the possibilities for geothermal power develop-
ment on the tokaanu field  ? Irrespective of whether the 
rotoaira puna form part of the tokaanu–Waihī field, Dr 
Severne was of the view that ‘[t]he tokaanu system can be 
accessed from the national Park side of the Saddle on the 
southern flanks of Kakaramea (within the national Park 
Inquiry District)’ . her assessment was that the southern 
side of the tokaanu–Waihī field was ‘a desirable location 
for development due to the lack of surface manifestations 
and the fact that it is a remote location removed from 
tokaanu’ .437 In contrast to the large and damaging power 
developments at Wairakei and ohaaki, Dr Severne noted 
that ‘advances in technology for small geothermal genera-
tion (5–10MW) provide a low impact alternative for hapū 
investigating the possibility of electricity development’ .438 
She explained what this might comprise  :

Such technological advancements include operating with 
small-scale fluid withdrawl, no surface discharge or total fluid 
reinjection, and a discreet station footprint to minimise visual 
impacts .439

The Mokai geothermal power station on the tuaropaki 
lands approximately 25 kilometres northwest of taupō 
was cited by claimants as an example of a well designed 
iwi-led geothermal power initiative .440 We note from 
the tuaropaki trust’s website that in addition to its 
small power plant, it has set up a hydroponic horticul-
ture operation using the geothermal resource to heat the 
greenhouses .441

(2) Proximity to the Tokaanu hydroelectric power station
We also heard from the claimants, however, about sig-
nificant obstacles that stood in their way, limiting their 
ability to realise their development ambitions . In her evi-
dence to the CNI tribunal and to this inquiry, Dr Severne 
made the point that the presence of the tokaanu hydro-
electric power station on the Waihī-tokaanu field posed 
significant difficulties in the development of the tokaanu 
field for geothermal power generation, as the ‘effect of 
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extraction could cause the tokaanu power station to sink 
and crack’ . This possibility would make it very unlikely 
that ‘resource consents would be granted, at least in that 
vicinity’ .442

We note that the TPD has also affected surface geother-
mal features at tokaanu . In particular, Merle ormsby of 
ngāti hikairo pointed to the loss of her family’s thermal 
pool known as hinekapa, which was covered with land-
fill when the tokaanu Stream’s course was diverted, to suit 
the needs of the project .443 her sister, tiaho Mary Pillot, 
added that the area concerned had ‘been completely cov-
ered over with large boulders, concrete slabs, and chunks 
of asphalt, taken from taumaranui where there had been a 
recent road slip . Lastly, pumice and top soil were added’ .444

As recorded by the CNI tribunal, other hot pools and 
springs in the area had also been lost when the level of 
Lake taupō was raised after the installation of control 
gates at the lake’s northern end .445 This, too, was an impact 
of the TPD, although related to its Waikato section rather 
than the tokaanu phase with which we are concerned in 
this report .

These combined impacts were suffered as a result of 
the Crown’s need to advance the TPD . We are not clear 
whether the resulting prejudice has been compensated 
for in the settlement ratified by the ngāti turangatukia 
Claims Settlement Act 1999 . We understand that the 
settlement was confined to the areas included in the 
turangi township Act 1964 . to the extent that the losses 
have not been addressed they await the attention of and a 
response by the Crown .

our particular concern here, however, is that any limi-
tations now placed on the ability of the hapū to develop 
the geothermal field tend to compound the prejudice 
already suffered through those earlier losses of amenity .

(3) Impact of the flow of Healy’s bore on the field
In 1996, ngāti Kurauia, one of the hapū with with mana 
whenua over the field, formed a joint working group to

explore ways in which it could influence the management 
regime of the Field and consider effective regimes for both 

protection and utilisation of the resource in a sustainable 
manner in keeping with our tikanga .446

one of a number of initiatives carried out by this group 
was a survey of the draw-offs from the field . All of the 
main draw-offs were found to have been created by the 
Crown . healy’s bore was reported to be discharging ‘copi-
ous amounts of hot water onto the land surface and has 
been since the 1940’s’ .447

While lying outside of this inquiry’s boundaries, healy’s 
bore is of interest to this tribunal because it has a nega-
tive impact on the development capacity of the tokaanu–
Waihī geothermal system . Dr Severne told us about the 
origins of this bore, sunk in the mid-twentieth century as 
part of a government test programme in the area  :

In 1942 the Crown drilled four shallow bores to a maxi-
mum depth of 107 m in tokaanu to further assess the value of 
the unusually high boron concentration . These were the first 
geothermal wells in new Zealand drilled outside the rotorua 
area . These wells were grouted in the 1960s . however they are 
not stable and pose a danger .448

healy’s bore was one of these four bores and ‘remains a 
concern as it has broken through and has been discharging 
reservoir fluids into a nearby stream for several years’ .449 It 
thus weakens the development potential of other parts of 
the field, including the part within our boundaries that has 
been identified by claimants for prospective small-scale 
power development in the future . Dr Severne emphasised 
to us that ‘[t]his mismanagement should be remedied as it 
is wasteful and the system is being run down as a result’ .450 
environment Waikato themselves admitted that healy’s 
bore ‘loses geothermal fluid at a rate equal to the sum of 
all other takes’ .451

other information, however, indicates that the bore 
has created impressive silica sinter flats covered, in part, 
by yellow algae . Situated on the western boundary of 
the DOC-administered tokaanu Thermal Park, the bore 
outflow is described as now being a ‘spectacular site’ .452 
Another study describes how thermal water erupts 
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continuously from the bore, to a maximum height of two 
metres, and then ‘flows out over a sinter apron 40 m long 
composed of numerous sinter terraces’ .453 That said, the 
site is surrounded by bush and not easily accessible, so 
unlikely to be visible from the visitor track in the thermal 
park .454

The regional authority, environment Waikato, does not 
appear to have been charged with the task of properly cap-
ping the bore under the RMA, and nor does it appear to 
have developed any particular policy regarding it .

(4) Environment Waikato regulations
At this point, we return to environment Waikato and the 
regulations we mentioned earlier . We did not have the 
benefit of receiving evidence directly from environment 
Waikato but we note that the council appeared at length 
before the CNI tribunal . That tribunal’s report records 
that environment Waikato has aimed to ‘achieve a balance 
in developing resources while also protecting them for 
future generations’ .455

As we noted in our previous section, the tokaanu–Waihī 

Healy’s bore, Tokaanu. Drilled by the government in 1942, the bore has since been abandoned, and geothermal activity has created a natural-
looking mound of mineral deposits, as well as a geyser.
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field has been classified as a ‘limited development’ system . 
The environment Waikato website describes the field as 
consisting of

Many geysers, sinter-depositing springs, geothermal habi-
tats, mud pools, and other vulnerable surface features, that do 
not appear to be significantly adversely affected by the many 
small to medium existing extractions . Limited new extrac-
tions may be accommodated without adverse effects on the 
Significant Geothermal Features but larger extractive uses 
would be likely to have significant adverse effects .456

The CNI tribunal noted that, according to environment 
Waikato,

large scale energy extraction [from the tokaanu–Waihi field] 
has the potential to exacerbate, damage, or destroy the remain-
ing geothermal features . It may also cause heating of the 
ground and hydrothermal eruptions in populated areas, pos-
sibly resulting in ground subsidence causing the settlements 
of tokaanu and Waihi to become flooded by Lake taupō .457

When the ‘limited development’ classification was first 
applied, the affected hapū lodged a formal protest with the 
environment Court . Stephen Asher, giving evidence in 
our inquiry, explained to us that the hapū challenged the 
Crown’s ‘assertion of the right to impose its own manage-
ment regime over [their] geothermal taonga pursuant to 
legislation’ . Furthermore, he said, environment Waikato 
had not consulted with either the hapū or the legal land-
owners when it decided to impose the new classification 
of ‘limited development’ .458

George Asher, for his part, told us that his hapū’s objec-
tion to Crown actions around the tokaanu field is that 
‘we do not believe that this protection regime has been 
imposed with due regard to the exacting science that is 
required to base such decisions on’ .459 By failing to consult 
ngāti tūwharetoa, Mr Asher contended that the regional 
council’s designation and rule is ‘therefore arbitrarily 
based and predicated on a status quo notion that defies 
logic and is contrary to our tikanga’ .460

referring to the Crown’s assumption of regulatory 

powers, Mr Asher contended that the Crown has ‘com-
pletely ignored’ the claimants’ customary relationship to 
this taonga, ‘as established by our ancestor ngātoroirangi’, 
in contravention of the treaty . rather, their rights and 
customary associations have been ‘sidelined in the inter-
ests of the “public good” ’ .461

We shall return later to the issues raised here by the 
claimants, but first we need to look at our second case 
study .

15.12.6 Case study 2  : the Tongariro–Ketetahi field
With regard to the tongariro–Ketetahi field, the claim-
ants raised the issues of both tourism development and 
geothermal power development . Predominantly, the site 
has been identified since the late nineteenth century for 
tourism development . however, the claimants also com-
mented that, were it culturally and logistically feasible, a 
small-scale power development would also be possible on 
the flanks of Mount tongariro .462 This section will assess 
what has occurred in the history of development on the 
field and at the springs – from both Crown and iwi actions 
– and what could potentially occur in the future . The anal-
ysis is aimed at ascertaining whether any Crown actions 
or omissions have impeded Māori in their development 
ambitions for their taonga at Ketetahi .

As background and context to this case study, we briefly 
traverse the Crown’s tourism development in the wider 
central north Island . From the 1880s, the Crown began 
to target geothermal lands more directly for control and 
acquisition . In large part, the rationale for this targeting 
was because these areas had been identified for their tour-
ism potential . In 1881, the government passed the Thermal 
Springs Districts Act, which gave the Crown exclusive 
alienation rights over lands it proclaimed to be ‘Thermal 
Springs Districts’ . Dr Coombes notes that the Act was 
intended to apply to all of what William Fox had identified 
as the ‘hot Springs District’,  463 and Fox’s 1874 memoran-
dum to Premier Vogel shows that he viewed the ‘district’ 
as including the geothermal features at tongariro and the 
southern end of Lake taupō at tokaanu .464 In the event, 
however, no land in the national Park inquiry district was 
actually declared under the Act .

15.12.6
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As the CNI tribunal articulated, under the Thermal 
Springs Districts Act the Crown had ‘legislated for itself 
a possibility of developing the lands and resources  .   .   . 
in partnership with Māori’ but that this is not what hap-
pened in practice  : ‘Instead, it concentrated on purchas-
ing the parts it wanted under monopoly conditions, and 
ignored the rest .’465 That tribunal further found that the 
practice of ‘targeting’ under the Thermal Springs Districts 
Act and later the Scenery Preservation Act, ‘including the 
imposition of a form of Crown pre-emption for the pur-
chase of land with geothermal features’ was ‘in breach of 
the principles of the treaty of Waitangi and the Crown’s 
duty to act reasonably and in good faith’ .466

(1) Early tourism developments
If there was ever an opportunity for ngāti tūwharetoa to 
be able to participate culturally and commercially within 
a growing tourism framework, it was at Ketetahi from 
late in the nineteenth century . As a stream of new visitors 
began to arrive, many from overseas, seeking what today 
has become a commonplace tourism experience, Māori 
could have been active partners in the development of 
tourism in an emerging national park, the nation’s first . 
however, as will be seen from what follows, this was not 
to be .

The development of a track across tongariro has been 
discussed earlier in this chapter, and we noted there that 
it was clearly aligned with the Crown’s ambitions to facili-
tate tourist movement up to the mountains . We also noted 
how the Crown allowed the track to be built on the Māori-
owned Ketetahi block .

The era around the turn of the twentieth century stands 
out as a brief interlude of consultation between the Crown 
and Māori regarding tourism possibilities at Ketetahi 
Springs . As at 1898 the ‘road’ to Ketetahi consisted of 
bridle track extending from Ōtūkou native village to the 
Ketetahi Springs .467 Percy Smith reported to Murray, the 
Whanganui roading surveyor, about his plans to erect huts 
at Ketetahi Springs and at Waihohonu on the eastern side 
of tongariro . he had met with te heuheu that year about 
the construction of these huts . te heuheu was particularly 
interested in a hut at Ketetahi which would provide his 

people with good potential to guide tourists up to their 
springs and further up the maunga . Smith wrote  :

te heuheu was here yesterday and at his request I have 
told him that you will arrange with him as to their erection . 
Possibly he will supply the timber and cartage .  .  .  . he desires 
that Keepa Pouatata should be appointed to act as guide for 
tongariro, ngauruhoe and ruapehu and that he and his peo-
ple would supply to visitors their coaches and conveyances, 
charging them a rate to be fixed between you and him . They 
proposed to require visitors to pay 5/-for any time from one 
day to a month which they may wish to spend at Ketetahi 
hot Springs in any of the houses, or that the scale should 
be fixed by the Government . te heuheu will be at tokaanu 
on Monday next so I wish you to confer with him and try to 
co-operate .468

This piece of correspondence tells us three things . First 
that te heuheu desired ngāti tūwharetoa be involved 
in guiding visitors up to the springs . Secondly, that this 
was clearly identified as a commercial venture, with ngāti 
tūwharetoa aiming to gain as income a standard rate of 
five shillings from each visitor they took to their land . 
Thirdly that they wished for a hut to be built at Ketetahi 
to house visitors . Most importantly the building of this 
hut was to be seen as a joint venture between te heuheu 
and the Crown, with te heuheu providing the ‘timber and 
cartage’ and Murray arranging construction .

Subsequently another surveyor, robert reaney, fol-
lowed up on te heuheu’s proposal, and continued cor-
respondence with the chief . te heuheu told reaney that 
four other chiefs (unnamed by reaney) were also inter-
ested in the matter .469 The Crown also desired a hut to be 
built on the eastern side of the mountain at Waihohonu . 
however te heuheu had, according to Percy Smith, ‘no 
interest’ in the Waihohonu site and further restated his 
focus on the establishment of a hut at Ketetahi so as to 
benefit from the tourist route from tokaanu  :

It appears that the majority of tourists go to tokaanu and 
arrange there with the guides to take them up the moun-
tains, and that what te heuheu requires is a whare for these 
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people to stay the night in as it is at present too far to get from 
tokaanu to the springs and up the mountains and back in a 
day .470

historian Cecilia edwards points out that reaney and 
Percy Smith agreed that te heuheu’s proposed fee was 
too high  ; reaney suggested two shillings per visitor for 
guiding by tūwharetoa and accommodation at the hut . 
An arrangement was made whereby huts were erected at 
both the Ketetahi and Waihohonu sites by 1904, but Ms 

edwards states there was ‘no direct evidence’ in the files 
she consulted ‘to suggest whether tūwharetoa did in fact 
provide tourist transportation and guiding services in the 
park at this time’ .471 Indeed she notes that the Department 
of tourist and health resorts had ‘arranged to have a Mr 
McSweeney from tokaanu available to guide people visit-
ing the mountain’ . Ms edwards comments  : ‘If he had no 
connections to tuwharetoa, this would lend weight to 
the assumption that te heuheu’s aspirations for securing 
guiding services had not been realised .’472

Ketetahi Hut on the northern slope of Mount Tongariro, circa 1900. Before 1900, the Crown and Maori had discussed a number of development 
opportunities at Ketetahi Springs.
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It seems, then, that, although te heuheu and ngāti 
tūwhare toa were initially keen on engagement in tour-
ism opportunities with regard to the springs, little came of 
it . From the evidence before the tribunal, it appears that 
despite the hope held out in the initial correspondence 
between te heuheu and Percy Smith, Māori had little 
opportunity to participate actively in tourism initiatives 
in those early days . rather, Ms edwards characterised the 
relationship concerning the development of tracks and 
huts ‘to be one of consultation, not co-management’ .473 As 
we shall see, this would continue to be the case later in 
the century, when the Department of tourist and health 
resorts went on to work with recreational groups to 
establish tourism infrastructure more widely thoughout 
the park .

In hearings, counsel for ngāti tūwharetoa questioned 
Dr Coombes about why joint tourism ventures never 
came to anything in the early days . he cited a number of 
reasons, among them a lack of finance from the govern-
ment side . The idea for a joint venture at Ketetahi, he said, 
was dependent on Crown finance and Māori land and 
labour, ‘but the Crown had to invest some money to see it 
happen and they just didn’t have the money to do that’ .474 
he also noted the limited roading infrastructure in the 
central north Island as a major obstacle to Māori ambi-
tions to participate in tourism development  : ‘tongariro 
continued to be a distant side-trip from the main tourism 
destinations’ .475

of the early twentieth century, Dr Coombes summa-
rised the position as being that,

With the entrenchment of ‘scenery preservation’ ideals after 
1907, any efforts to negotiate for joint projects at Ketetahi were 
abandoned in favour of attempts to acquire Māori land .476

In 1908, the Crown set aside further funds for the devel-
opment of the springs area, keeping in mind its intention 
to ultimately purchase the land and integrate it into the 
park . £600 was allocated to spend on a caretaker’s hut at 
the springs ‘in order chiefly to protect native flora and 
possibly make some small provisions for accommoda-
tion of tourists’ .477 Dr Coombes notes that ‘[i]t is unclear 

whether these possibilities had been negotiated with the 
owners’ .478 Despite financial provision, no caretaker’s hut 
or additional tourist accommodation was ever built at 
Ketetahi .

In 1914, administrative responsibility for the park was 
transferred to the Department of tourist and health 
resorts, where it remained until 1921 . This has been 
detailed in chapter 11 . Following the initial gestures of col-
laboration over the building of the visitors’ hut at Ketetahi, 
in 1904, the hut’s use and maintenance was bedevilled for 
many years afterwards by confusion over whether or not 
it was on park land . If it was, the implications were that 
it could be used by park visitors and also that it was the 
park board’s responsibility to maintain .479 If it was not, 
and was, rather, on the Ketetahi block, the implication 
was that it was both the property and the responsibility 
of ngāti tūwharetoa . Much of this debate was confused 
by the Crown’s repeated attempts to limit the size of the 
Ketetahi block to 20 acres, rather than the 92 acres it actu-
ally was . By mid-century, the hut had fallen into consider-
able disrepair .

The hut had obviously continued in use, however . In 
1925, the park board received a complaint that ‘Māoris 

Advertisement extolling the virtues of the thermal district, 1902
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 .  .  . are in the habit of using the Spring for curing various 
skin diseases and that they camp in the hut while there 
and leave it not only dirty but probably infected with 
loathsome diseases’ . Asked by the park board to investi-
gate, the warden commented that neither he nor his pre-
decessor had ever seen Māori at the hut . Irrespective of 
who responsible for the untidiness, however, the hut was 
clearly being used . The warden went on to comment on 
the question of ownership and responsibility  :

The building is situated about half a mile below the Ketetahi 
Springs and although the hut is well within the Park area it 
has been built too near the Springs and possibly the Maoris 
claim the rights to the hut . [emphasis in original .]480

Dr Coombes argues that when the warden described 
the hut as being ‘well within the Park area’ he must have 
been relying on the Biggs survey, which Dr Coombes 
characterises as ‘highly compromised’ .481

In 1949, representations were made by recreational 
interests that both track and hut were in need of repair . 
Patrick Kearins, the member of parliament for Waimarino 
and soon to become a member of the national park board 
himself, relayed these concerns to the board and sought 
to clarify the situation regarding facilities at Ketetahi . 
In response, the board’s secretary wanted to know if the 
access road, which was legal up to the boundary between 
Ōkahukura 8M and tongariro 1C, had been formalised the 
rest of the way too, right up to ‘the blowhole’ . As to the hut, 

Trampers at Ketetahi Hut, 1954. By the time this photograph was taken, the hut was in definite need of repair.
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he wanted clarification on whether it was located within 
the Park or the ‘reserve’ . The board indicated it would not 
repair the hut until it was sure that it was ‘under any liabil-
ity to repair it’ .482 After the hut was almost lost in a storm, 
the ranger suggested it would be ‘better to pull the hut 
down and re-erect it a few chains higher up on a better 
site’ .483

Meanwhile, Crown officials’ concerns for the hut were, 
as we saw earlier, still grounded in ambitions to develop 
baths and accommodation at the springs .484 however, 
these plans were contingent upon the Crown either pur-
chasing or leasing the land from ngāti tūwharetoa – a 
situation which, as we have already discussed, was not 
considered an option by the tribe . ultimately the Crown’s 
inability to acknowledge Māori aspirations, namely that 
the block remain in iwi hands, foreclosed the possibility 
of realising either Crown or Māori tourism options at 
Ketetahi, and stymied any hope of a collaborative venture .

(2) Contemporary tourism issues
We have discussed the issues of tourism and guiding in 
chapters 11 and 12 . In chapter 12, we looked at the different 
ways that the department managed concessions, leases, 
licences, permits, and easements within the park . In the 
context of the present chapter, we note claimants’ con-
cerns about DOC’s practice of issuing concessions to tour-
ism operators to guide visitors across the tongariro Alpine 
Crossing, and therefore across the Ketetahi block in Māori 
ownership . The claimants stressed their role as kaitiaki of 
the Ketetahi Springs and were concerned about their cul-
tural history being appropriated by tourist guides on the 
alpine crossing . ngāti hikairo raised these concerns in a 
meeting with DOC in 2000 and te Maari Gardiner sug-
gested that the guiding concessionaries should be required 
to pass a cultural awareness course .485

As tyronne (Bubs) Smith from ngāti hikairo set out  :

The Department has not consulted with ngati hikairo 
since 2002 on the process of concessions, where we have 
always been highly critical of non-Māori advertising that 
their guides will give the Cultural history of the mountains .486

under cross-examination by the Crown, Mr Smith 
expanded on this point  :

Mr Soper  :  .  .  . just to clarify then, your concern isn’t so much 
about guiding per se but the way in which those guiding con-
cessions are allocated and granted  ?
Mr Smith  : Ah, yes, yeah . The biggest concern, I suppose, for 
us is  .  .  . of non-Māori basically advertising that they will give 
their clients our cultural history . And we believe that’s our 
story to tell . And it’s kinda like, like a Māori boy like me being 
on the Great Wall of China and telling people their history .487

Mr Smith appended to his evidence a list of people or 
groups who have been granted concession permits or 
research permits in the tongariro national Park since the 
early 1990s . he noted, furthermore, that the department 
appears to have found what he called a ‘back door’ way of 
granting greater numbers of concessions on the tongariro 
Alpine Crossing by ‘omitting the “tongariro Crossing” 
name and then using the “northern Circuit” and the 
“round the Mountain” track names’ instead .488

The list of over 250 concessionaries operating in the 
national Park is heavily dominated by Pākehā-led organi-
sations . According to Mr Smith, perhaps only half a dozen 
concessionaries, at most, were tangata whenua .489 We did 
not receive evidence on the extent to which the number of 
concessions granted in each case reflected the number of 
concessions applied for . We accept, however, that limited 
Māori participation does not necessarily mean Māori sat-
isfaction with the status quo .

In chapter 12, we discussed in detail DOC’s treatment of 
the role of Māori in tourism . In its management plan for 
the period from 2006 to 2016, DOC makes a statement that 
it will ‘encourage the ngāti tūwharetoa and ngāti rangi 
people to take an active role in guiding and interpretation 
of cultural World heritage values in the park’ .490 We have 
already suggested that this policy could be made more 
specific and operational in relation to guiding and inter-
pretation (see chapter 12, section 12 .5 .2(3)(i)) . This pos-
ition accords with that put forward by the tribunal in Ko 
Aotearoa Tēnei, that DOC should ‘formalise its policies for 
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consultation of tangata whenua about concessions within 
their rohe’ .491

But claimant concerns did not only focus on the cul-
tural and intellectual property side of concessions . The 
claimants noted, too, that when DOC received payment 
for concessions on the tongariro Alpine Crossing, it 
was understood between the parties that the concession 
covered guides taking visitors across the Ketetahi block . 
Furthermore, in Arthur Smallman’s view, DOC had sanc-
tioned the use of the Ketetahi trust’s property by con-
structing the track over trust land . however, no payment 
had ever been offered to the trust for these people access-
ing their land .492

Mr Smallman told us that the Ketetahi trust is now 
considering the possibility of its own tourism ventures  :

Some interested parties have approached us for discus-
sions . For instance, multisports events organisers have asked 
for permission to cross our land and to work in conjunction 
with the trustees and employ members of tūwharetoa .493

It is clear that the Ketetahi trust is still considering the 
extent to which it wishes to engage in tourism develop-
ment, and has yet to reach a firm decision . As we have 
seen in earlier references to the degradation of the track 
through the Ketetahi block and desecration of the springs, 
existing tourism ventures involving the land and its 
resources have not been without their negative effects for 
Māori .

however, there is a deeper malaise, rooted in the tang-
ata whenua’s long history of interaction with government 
departments, of which their interaction with DOC has now 
become a part . This was revealed in cross-examination of 
te hokowhitu taiaroa by claimant counsel  :

Ms Wakefield  : So, are you saying that DOC see tangata 
whenua as just one of a number of interest groups with inter-
ests in the Park  ?
Mr Taiaroa  : Definitely, definitely – and that’s very very clear 
in the make-up of the Conservation Board . Yeah, not to 
belabour the point you just have everyone else, in terms of 

whatever society  .  .  . whatever fishing club, represented there, 
and then the people, the tribe that has most to with our thing, 
our mountains here, and the tribes that bestowed it upon the 
nation are not being involved all that much in terms of the 
numbers game .494

In short, DOC is found wanting by the owners of 
Ketetahi in terms of its performance, as measured against 
its legislative obligation to ‘give effect to the treaty’ . 
Mr Smallman summed up best practice from a tribal 
standpoint  :

The vision is to uphold Ketetahi Springs as a wāhi tapu and 
a site of significance, while balancing its cultural, spiritual, 
environmental and economic well being for the owners of 
Ketetahi and ngāti tūwharetoa as a whole .495

(3) Potential science- or technology-related developments
As we have already noted, ngāti tūwharetoa claimant wit-
ness Dr Severne says that there is potential for geothermal 
energy development in the tongariro field .496 She refers to 
work by Fraser Walsh from 1997 .497 Speaking from a scien-
tific point of view, she states that

[a] small scale development on the flanks of the tongariro 
system is technologically feasible and would provide the land-
owners with an economic asset that could potentially have 
low visual and environmental impact .498

But Dr Severne properly points out that there are many 
and complex cultural and environmental issues to weigh 
up in reaching a decision on a development of this nature . 
In her view, the hapū having ‘mana over the [geothermal] 
resource in question’ should be afforded the ‘right to con-
sider whether development is appropriate or not’ .499 Dr 
Severne stressed that

protecting and nurturing the resources for future generations 
is of primary importance for tūwharetoa, and this is particu-
larly true for the tongariro system, which is unique and still 
largely in a pristine state .500
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At present, neither ngāti tūwharetoa nor ngāti hikairo 
have this right because environment Waikato has classi-
fied the tongariro–Ketetahi geothermal system as ‘pro-
tected’ . The ‘protected’ category assigned to the tongariro 
system denotes  :

systems where only sustainable use can occur . These are geo-
thermal systems that require particular care to ensure that any 
use of the geothermal resource is sustainable and has no dis-
cernable effect on significant natural geothermal characteris-
tics because  :

1 . the system supports a substantial number of surface 
features that are moderately to highly vulnerable to the 
extraction of fluid  ;

2 . the system is largely or wholly within a national park or 
world heritage area  ; or

3 . there is evidence of a flow of subsurface geothermal 
fluid to or from a system described in 2 .

As we have already noted, ‘the tongariro system’, which 
includes Ketetahi, is classified as protected because it is 
‘mostly within tongariro national Park, a World heritage 
Area’ .501 In its closing submissions, the Crown affirmed Dr 
Severne’s realistic acknowledgement that proximity to the 
national park may hinder any investigation of geothermal 
development potential at Ketetahi .502 Perhaps more lim-
iting still, however, is environment Waikato’s indication 
that a ‘protected’ status also means a field’s underground 
geothermal water source is not allowed to be extracted .503 
We have no indication as to whether ngāti tūwharetoa 
or ngāti hikairo have considered any other science- or 
 technology-based possibilities .

(4) Scientific sampling at Ketetahi Springs
on top of the issues around trampers crossing their land, 
the claimants further raised concerns about the intru-
sion and indeed the trespassing on their land and taonga 
by scientists . Dr Severne agreed that government scien-
tists and others, even in the recent past, had sometimes 
been cavalier as to the rights of the owners of the Ketetahi 
Springs  :

Mr Soper  : And just to further clarify  .   .   . [you] say the 
research was initiated by Crown organisations . Can you tell us 
which organisations that was  ?  .  .  .
Dr Severne  : DSIR and university of Auckland and university 
of Waikato .
Mr Soper  : And do you know when that was  ? Was that some 
time ago or  ?  .  .  .
Dr Severne  : ’60s, ’60s through to late ’80s .
Mr Soper  : okay, thank you .  .   .   . you refer to this being fre-
quent and disguised under conservation research permits . 
And again, could you just clarify what you mean by ‘dis-
guised’ under those permits ‘cause my understanding would 
have been that those permits would only relate to DOC-owned 
land  ?
Dr Severne  : Yes, exactly . They would need a permit to go up 
to the areas around red Crater and tama Crater . And they 
would sample, while they would sample that area they would 
come back and sample Ketetahi Springs and obviously the 
DOC permits don’t cover Ketetahi Springs .
Mr Soper  : So, was it not so much disguised under the permits 
but they went beyond what the permits allowed them to do  ?
Dr Severne  : Yes .

taking this line of thought further, counsel for ngāti 
tūwharetoa also raised the issue of intellectual property .504 
noting that samples taken without the owners’ consent 
had been sent offshore and held in archives in foreign 
universities, and also that the same taking of samples had 
occurred at tokaanu, she highlighted Dr Severne’s point 
that

The ownership of ideas and discoveries has no regard for 
the knowledge of tangata whenua accumulated through gen-
erations of traditional use and care for such taonga, and nor 
does it recognise their rights of rangatiratanga over those 
taonga .

In short, the problem was not only the entry and taking 
without permission but also the controlling thereafter of 
the ‘knowledge gained from that research and intellectual 
property rights in “discoveries” made’ .505
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The situation, in respect of Ketetahi, is somewhat mud-
died by the Crown shareholding, which we understand 
is administered by DOC . however, the attitude is con-
sistent with the Crown’s longstanding disregard of the 
owners’ rights – their rangatiratanga and kaitiakitanga – 
over the springs . It will be addressed in part by our rec-
ommendation in relation to Ketetahi Springs and serves 
to strengthen the case for return to Māori of the Crown 
shareholding .

Counsel acknowledged that, at the time of hearing, the 
Wai 262 tribunal was considering the issue of intellectual 
property in relation to the treaty and its principles but 
invited us to make findings .506 We prefer to point readers 
to chapter 6 of that tribunal’s report .

We now consider whether any Crown actions or omis-
sions have impeded Māori in their science- or technology- 
related development ambitions for their geothermal 
taonga .

15.12.7 Crown impediments to Māori science- or 
technology-related development ambitions
The Geothermal energy Act 1953 removed the possibilities 
for Māori to develop their geothermal taonga for pur-
poses such as power generation, by vesting in the Crown 
the regulation of the resource and an almost exclusive 
right to develop it . The section of that Act (retained in the 
RMA) which limited customary use to ‘domestic use’, does 
not go far enough in acknowledging the interest of iwi and 
hapū in their taonga . Māori should not be constrained to 
their pre-treaty needs and use in respect of their geother-
mal resources and their right to develop these resources . 
under the 1953 legislation, continued usage by Māori 
changed from being that of people in possession and con-
trol, akin to ownership of the resource, to total manage-
ment and control by the Crown .

environment Waikato is the designated consent author-
ity which governs the use of the geothermal resource in 
our inquiry district . Currently consent authorities must 
act in accordance with the RMA statutory regime . That 
regime requires authorities only to ‘have particular regard 
to kaitiakitanga’ .507 Again, the provision is neither wide 

enough nor strong enough to cover the Māori interest 
in use of the geothermal resource . We endorse the rec-
ommendation of the ngāwha and CNI tribunals that the 
RMA should be amended so that Crown delegates, in this 
case environment Waikato, be required to ‘act in a man-
ner that is consistent with the principles of the treaty of 
Waitangi’ .508

The claimants see the environment Waikato classifi-
cations of ‘limited development’ over the tokaanu field, 
and ‘protected’ status over the tongariro–Ketetahi field, 
as major obstacles . In classifying the fields without ref-
erence to the tangata whenua, the delegated authority is 
impinging upon iwi and hapū’s tino rangatiratanga and 
their status as kaitiaki . Their right to be involved in deci-
sions over the resource derives from it being a recognised 
taonga, over which they traditionally had rangatiratanga 
and of which they were kaitiaki . In our inquiry district, we 
have no doubt that Māori wished to retain that rangatira-
tanga, as demonstrated not least by their ongoing struggle 
to retain ownership of Ketetahi Springs . But their ranga-
tiratanga, even where the ownership of land with surface 
manifestations has been retained, has been diminished 
in that they can no longer exercise full control . By appro-
priating control, and delegating management to regional 
authorities under the RMA without sufficient safeguard 
of Māori treaty rights, the Crown has failed to fulfil its 
treaty obligations .

That is not to say, however, that we would expect Māori 
tino rangatiratanga over the resource to be unfettered . As 
the Crown has often said, there needs to be a balancing . to 
give tino rangatiratanga virtually full sway, in every case, 
with little or no place for the Crown or the interests of the 
people of new Zealand more generally, would be no more 
just than the present situation which gives kāwanatanga 
virtually full sway . The treaty envisaged partnership . By 
the same token, this cannot be achieved, in the case of the 
geothermal resource, by limiting Māori to domestic uses 
and requiring local authorities to merely ‘have regard to’ 
their kaitiakitanga role .

At this point, we feel it is important to stress that, as 
with the Crown, the tangata whenua have strong interests 
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in the sustainability of the resource . here again we cite 
the evidence of Dr Severne who insisted that the primary 
obligation of tangata whenua as kaitiaki is to protect and 
care for the geothermal taonga .509 In terms of development 
options, we note with approval the Crown’s submission 
that an agreed settlement with local iwi and hapū could 
include ‘greater opportunity for iwi and hapū to commer-
cially develop geothermal resources should they consider 
that appropriate’ .510 In this context, it is important to clarify 
that ‘commercial development’ need not be limited to, or 
even imply, power generation . We have already noted that 
the tuaropaki trust operates a hydroponic horticulture 
venture using their geothermal resource . We also note 
with interest a comment on environment Waikato’s web-
site to the effect that ‘DNA analysis, a multi-billion dollar 
industry world-wide, is only possible with the use of a 
microbe discovered in Yellowstone national Park, USA’ .511 
of course, there is no guarantee that research at Ketetahi 
would result in anything as momentous . however, the site 
has already been described as ‘a very good quality example 
of a nationally uncommon habitat type’ and the field’s 
‘protected’ status does not seem to preclude investiga-
tion as long as the surface features remain undamaged .512 
Furthermore, to judge from the Yellowstone example, the 
presence of a national park does not represent an insur-
mountable barrier either . In the case of the tokaanu–
Waihī field, there are of course no surface features within 
our inquiry district so we presume that research of that 
nature is not an option . however, we have already noted 
that environment Waikato accepts it might be possible 
to accommodate ‘[l]imited new extractions  .   .   . without 
adverse effects on the Significant Geothermal Features’ on 
the field .513 Certainly the concerns about possible damage 
to the tokaanu hydro station need to be taken seriously, 
but in light of Dr Severne’s assessment that the southern 
side of the tokaanu–Waihī field might represent a pos-
sible location for power development, given its ‘remote 
location removed from tokaanu’, it seems that a small 
low-impact project of some sort may not be beyond the 
realms of possibility .514 That said, we also note her com-
ment about the difficulty of defining the southwestern 
boundary of the field, due in part to uncertainty about 

the effect of the terrain on the hydrology of the system, 
meaning that the field may not, in any case, extend under 
Māori-held land .515 Again, research would seem to be in 
order to clarify what opportunities might exist .

As to the healy bore, it has now been discharging geo-
thermal fluid for more than six decades, at a rate which is, 
by environment Waikato’s admission, ‘equal to the sum of 
all other takes’ . While it appears the site may have acquired 
a degree of intrinsic value over the years, by virtue of the 
‘impressive  .  .  . sinter flats’ that have developed below the 
outflow, there is no evidence that the regional authority, or 
anyone else, has conducted an evaluation of whether that 
consideration is important enough to outweigh the impli-
cations of fluid loss for the field as a whole .516 We note in 
particular that a failure to take action with regard to cap-
ping the bore may be prejudicing the claimants in respect 
of their development rights, by lessening the possibility of 
a resource consent being granted for any activity involving 
extraction elsewhere on the field . In our view, it is a mat-
ter requiring urgent attention, where the Crown, iwi, and 
the regional council need to work together to evaluate the 
situation and resolve a long standing grievance .

We now consider whether any Crown actions or omis-
sions have impeded Māori in their tourism development 
ambitions for their geothermal taonga .

15.12.8 Crown impediments to Māori tourism 
development ambitions
ngāti tūwharetoa, through te heuheu, showed clear 
interest in tourism and guiding opportunities around 
the turn of the nineteenth century . however, Crown 
ambitions, focused on the acquisition of Ketetahi for 
the national Park, meant Māori were accorded minimal 
opportunities for involvement in tourism ventures .

over the second half of the twentieth century, the 
Ketetahi Springs, despite remaining in Māori owner-
ship, became part of the hugely popular tramping track 
called the tongariro Crossing (now the tongariro Alpine 
Crossing), which so far as we are aware still crosses 
the Ketetahi land block held by the Ketetahi trust . 
Throughout these years, Māori owners have demon-
strated a steadfast determination to retain possession of 
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the springs, as we have discussed in the first part of this 
chapter . however, the Crown has essentially treated the 
Ketetahi block as if it were a part of the park . In particu-
lar, it has allowed the granting of large numbers of con-
cessions to tourism operators, including concessions 
that allowed non-Māori guides to take visitors across 
the tongariro Alpine Crossing and the Ketetahi block – 
an activity which often included recounting aspects of 
tribal history and traditions in relation to the springs and 
maunga . DOC received revenue from these concessions, 
none of which was passed on to the owners of the Ketetahi 
block . More recently, we are told, an agreement has been 
reached that the trust will in future be consulted on con-
cessions relating to the tongariro Crossing . however, at 
the time of our hearings, DOC still did not pay compensa-
tion for a right of way or lease over the trust’s land .517 These 
Crown actions and omissions have resulted in prejudice 
to the iwi and hapū who uphold the springs as a sacred 
taonga . In particular, they led to the desecration of the 
area containing the springs, and indeed even the springs 
themselves – although we welcome the fact that since 1995 
the Crown has taken more active steps to warn visitors not 
to stray from the track . The Crown has also excluded the 
tangata whenua from any share of the financial benefit it 
has derived from concessionaries’ use of the trust’s land 
and the tribe’s intellectual property .

The trust has indicated that they are still ‘considering 
the possibility of tourism ventures’ .518 Consequently we 
cannot find the Crown has specifically failed in its duty 
to protect Māori right to development in recent years  ; 
there is no specific evidence that the Crown actions have 
obstructed such endeavours . nor, on the other hand, is 
there any evidence that the Crown has encouraged and 
facilitated such activities .

In terms of past history, however, the evidence tends to 
demonstrate that within our inquiry district ngā iwi o te 
kāhui maunga in general, and particularly the owners and 
kaitiaki of Ketetahi Springs, have been marginalised in 
terms of participation in tourist development relating to 
their geothermal resource . The Court of Appeal’s findings 
in Ngāi Tahu v Director General of Conservation, already 
discussed in chapter 12, again have particular relevance .519 

As we noted there, the court found that ngāi tahu should 
be afforded a ‘degree of priority’ in their commercial 
whale watching activities off the Kaikoura Coast . That 
finding has been taken up in the Waitangi tribunal’s Ko 
Aotearoa Tēnei . emphasising the ‘special relationship 
between tangata whenua and taonga within their rohe’, 
that tribunal recommended that ‘DOC amend its policies 
and practices to give tangata whenua interests in taonga 
“a reasonable degree of preference” when the department 
makes decisions about commercial activities in the con-
servation estate’ .520 We agree . In particular, we recommend 
that ngāti tūwharetoa be afforded ‘a reasonable degree of 
preference’ if they decide they wish to set up or participate 
in tourism ventures involving their geothermal taonga at 
Ketetahi .

15.13 The Development of the Resource – 
Tribunal Findings and Recommendations
15.13.1 Scientific and technological development
In 1840, the Crown guaranteed to actively protect the 
owners under article 2 of the treaty in their possession, 
use and enjoyment of their taonga so long as they wished 
to retain it . At the point where the treaty of Waitangi 
was signed, the geothermal resource was a taonga widely 
used for domestic and customary purposes by ngā iwi o te 
kāhui maunga and was integral to their survival through-
out the area of the TVZ .

We agree with the Motunui-Waitara tribunal’s 1983 
finding that the treaty did not intend to ‘fossilise a status 
quo’ .521 That tribunal argued that the ‘treaty is capable of 
a measure of adaptation to meet new and changing cir-
cumstances provided there is a measure of consent and 
an adherence to its broad principles’ .522 In the geother-
mal context, we endorse the CNI tribunal’s finding that 
Māori also have the right to ‘develop their properties and 
taonga by any means that they consider appropriate . This 
includes new uses or technologies that were unknown in 
1840’ .523 Any other view would be to argue the case that 
Māori should be fishing with bone fishhooks and going to 
war with taiaha .

Māori in the national Park inquiry district have been 
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significantly prejudiced by the Crown’s appropriation of 
control and management of geothermal resources under 
the Geothermal Steam Act 1952, the Geothermal energy 
Act 1953, and currently under the RMA . In particular, 
Māori tapping and use of the resource since 1953 has 
effectively been limited by legislation to ‘domestic’ pur-
poses, which severely curtails their rangatiratanga over 
their taonga and their ability to undertake any science- or 
techology-based commercial development of it .

With regard to the management of the two geother-
mal fields in this inquiry district, environment Waikato 
is the Crown’s designated consent authority and has clas-
sified the geothermal fields as ‘limited development’ for 
tokaanu–Waihī, and ‘protected’ for tongariro-Ketetahi . It 
appears from the evidence that this classification system 
has been applied without consultation with Māori, thus 
failing to recognise their treaty rights and interests in the 
geothermal fields .

We reject the Crown’s position that the RMA effec-
tively balances the interests of Māori with other interests . 
The Crown should not be permitted to hide behind this 
proviso if it means that the Crown, via local authorities, 
is failing to protect Māori customary rights and rights 
to development . Local authorities require more explicit 
guidance than that currently provided . The CNI tribunal 
has recommended that the Crown consult with Māori 
to prepare and promulgate a national policy statement 
to guide regional planning processes in respect of the 
geothermal resource .524 We endorse this recommenda-
tion and draw attention to our parallel recommendation 
regarding a national policy statement on Māori partici-
pation in resource management (see section 14 .14 .4) . 
Māori and Crown both have a clear interest in sustain-
able management of the geothermal resource and the 
management regime should recognise this partnership . 
to that end, we recommend that the Crown find mecha-
nisms that will allow iwi and hapū to become involved, 
along with environment Waikato, in joint management of 
the tokaanu–Waihī and tongariro–Ketetahi geothermal 
fields .

Given the prejudice which has occurred, we recom-
mend that the Crown provide resources for further 

research into the possibility of small scale geothermal 
energy projects or other geothermal-related development 
opportunities within the national Park inquiry district .

We draw attention to the situation with regard to the 
uncapped healy bore, which has now been discharging 
significant amounts of geothermal fluid for over six dec-
ades . The bore’s impact on the tokaanu–Waihī field is 
such that it lessens the possibility of a resource consent 
being granted for any activity involving extraction else-
where on the field . A failure to cap the bore thus preju-
dices national Park claimants in respect of their devel-
opment right . While the bore site itself appears to have 
acquired a degree of intrinsic value, by virtue of the sinter 
terraces that have built up there over the years, there is no 
evidence that this has been a decisive factor in failing to 
cap the bore . Indeed, there is no evidence that any par-
ticular policy has been developed with respect to the bore . 
It is time this matter was resolved . We therefore recom-
mend that the Crown, iwi, and the regional council work 
together to evaluate what might be the best way forward 
and, in doing so, resolve a long standing grievance .

15.13.2 Tourism development
Crown actions in allowing tongariro Crossing conces-
sionaries to guide tourists through the Ketetahi block 
have impinged upon the owners’ article 2 rights as land 
and resource owners . These actions have prejudiced the 
iwi and hapū who uphold the springs as a sacred taonga . 
Crown actions and omissions relating to these conces-
sions have also prejudiced opportunities for the owners of 
Ketetahi Springs to engage in, and benefit from tourism 
ventures involving their taonga .

our discussion of Crown actions and omissions in rela-
tion to tourism development of the geothermal resource 
is closely interlinked with our discussion relating to DOC, 
in the period 1987 to 2007, discussed in chapter 12 . The 
failures of the Crown to address issues to do with the 
Ketetahi block and the tongariro Alpine Crossing has 
been one of the factors in the recommendation there that 
the tongariro national Park be taken out of DOC control, 
vested in a new form of title, and managed by a statutory 
authority which will enable the Crown and iwi to engage 
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in the type of co-management which was envisaged by 
horonuku te heuheu in 1887 .

15.14 Concluding Comment
ownership of the geothermal resource raises extremely 
complex issues . For one thing, Māori views of rangatira-
tanga, custodianship, possession, and use do not translate 
neatly into a european view of ownership . For another, the 
resource itself is complex . each geothermal system exists 
at three levels . In our own inquiry area (like that of the 
CNI inquiry), there is at the deepest level the underground 
heat resource of the TVZ . Then there are individual fields 
within the TVZ . Lastly, within the fields, there are various 
surface manifestations . In addition, the resource com-
prises several different elements, notably the heat, water, 
steam, vapour, and minerals mentioned in new Zealand’s 
legislation . There are, too, associated life-forms that can 
live nowhere else, some of which may themselves prove 
quite valuable one day, with further research . All these 
matters have implications for the control, management, 
preservation, and use of the resource . We have touched 
upon some implications in the present chapter, but there 
is doubtless more that could be said .

The resource goes much wider than our national Park 
inquiry district, and looks likely to grow in importance in 
terms of the nation’s economy . The Crown told us that its 
legislation has not at any point extinguished Māori cus-
tomary rights to geothermal water or fluids  ; rather, ‘If any 
rights do exist, then these have been regulated not appro-
priated’ .525 This in itself invites further discussion about 
which Māori rights in the resource might subsist and 
how they can be better recognised – noting that Māori 
saw (and see) themselves as not only having rights but 
also responsibilities, such as kaitiakitanga . The Crown has 
said that no-one (including the Crown) can have outright 
ownership of the geothermal resource . It seems to us that 
outright rangatiratanga and possession in the traditional 
style is no longer an option in modern world, either . 
however, the treaty was predicated on partnership, and a 
pragmatic way forward needs to be found . Perhaps a more 
fruitful approach, therefore, might be to analyse both 

world views and identify exactly what attributes go to 
make up each . Which attributes are likely to be most help-
ful to ensuring that the resource can be of ongoing bene-
fit to the nation  ? Where there is not congruity between 
the systems, how can some or all of the differing attributes 
best be accommodated  ? Given the complexity of the geo-
thermal resource, it seems to us important to ensure that 
both partners are fully involved so as to be able to draw on 
the best of what each partner has to offer .
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29. Counsel for Ngāti Hikairo ki Tongariro, closing submissions, 28 
May 2007 (paper 3.3.42), pp 184, 186
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267. Document A53, p 193  ; Māori land section draughtsman to chief 
surveyor, 2 March 1959, ABWN 7609 W5021/825 22922, Archives New 
Zealand, Wellington, pp 1–2 (doc I1(a), pp 101–102  ); Wanganui Māori 
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Environmental Iwi Management Plan  : 2003’, 2002, pp 32, 34–35, 38
409. Document G38, p 15
410. Waikato Regional Council, ‘Waikato Regional Plan’, Waikato 
Regional Council, http://www.waikatoregion.govt.nz/Council/Policy-
and-plans/Energy/Waikato-Regional-Plan/, accessed 13 June 2012
411. Waikato Regional Council, ‘Geothermal Module 7.4  : Policies’, 
Waikato Regional Council, http://www.waikatoregion.govt.nz/
Council/Policy-and-plans/Energy/Waikato-Regional-Plan/, accessed 
13 June 2012
412. Waikato Regional Council, ‘Geothermal Module 7.5  : Geothermal 
Characteristics Valued by Tangata Whenua’, Waikato Regional 
Council, http://www.waikatoregion.govt.nz/Council/Policy-and-plans/
Rules-and-regulation/Regional-Plan/Waikato-Regional-Plan/7-
Geothermal-Module/75-General-Non-Regulatory-Implementation-
Methods/751-Geothermal-Characteristics-Valued-by-Tangata-Whenu-
a/, accessed 13 June 2012
413. Waikato Regional Council, ‘Geothermal Module 7.6  : Regional 
Rules’, Waikato Regional Council, http://www.waikatoregion.govt.nz/
Council/Policy-and-plans/Energy/Waikato-Regional-Plan/, accessed 
13 June 2012
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ChAPter 16

ngā WhaKarāpopototanga :  

suMMary and conclusions

16.1 Introduction
This chapter provides an overview of our report summarising our findings and recom-
mendations . In part I, we set the scene . In part II, we looked at political and military 
engagement . In part III, we considered land issues and the establishment of tongariro 
national Park . Finally, in part IV, we examined the management of tongariro national 
Park, and the ownership and development of natural resources .

16.2 Ngā Iwi o te Kāhui Maunga
This is the inquiry district characterised in legend and landscape by te kāhui maunga, 
the chiefly cluster of mountains . Iwi within the district have strong whakapapa links to 
each other . They are bound together by connections to te kāhui maunga . There are also 
strong whakapapa connections to some iwi who reside outside this district, who also see 
the mountains as symbols of identity . each of the claimant iwi and hapū has its own his-
tory and identity and its own set of relationships with the Crown, historically and in the 
contemporary world . In this part of the north Island, Crown–iwi relationships have been 
honed over many generations in the case of ngāti tūwharetoa, or just one or two genera-
tions in the case of Whanganui .

This district, inland and elevated, had a demanding winter climate but a richness of 
seasonal resources, ika and manu especially . Small communities lived here year round, 
in favourable ecological niches around Lake rotoaira in particular, and exercised mana 
whenua . Larger numbers of people travelled up the rivers each season, to share in the 
bounty of lakes and waterways, forest, and high altitude tussock lands . There were shared 
use rights and overlapping interests  : the mat of whakapapa connections thickened with 
each harvest visit .

Because of the unique status of te kāhui maunga, this district was separated out from 
the Central north Island and the Whanganui inquiry districts . A large proportion of the 
district makes up the national park or some other form of conservation estate . today, 
very little land is in Māori hands or in private ownership . The state owns more than eight 
out of every 10 hectares, and is by far the largest landowner .

The tongariro national Park, visited by large numbers of winter and summer recrea-
tionalists and overseas visitors, gives a national importance to this district . So, too, does 
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the tongariro Power Development (TPD), which cap-
tures and diverts water from the streams and rivers flow-
ing from te kāhui maunga and uses the water to generate 
electricity for the national grid . Many of the claims heard 
by this tribunal have arisen out of the creation of the 
national park, the current management of the park, or the 
operations of the tongariro Power Development . The evi-
dence brought to this inquiry sits alongside that brought 
to the Central north Island tribunal (which has already 
put out its report), and to the Whanganui tribunal . The 
three inquiries are closely interrelated .

In chapter 2, we discussed the traditional relationships 
of te kāhui maunga, where we found that whānau and 
hapū were the operational groups on the ground . Iwi were 
looked on as whakaruruhau, or a sheltering place in time 
of need . With the arrival of the Crown in this district, iwi 
played a much more proactive and strategic role in rela-
tionships with the Crown .

We need to acknowledge the central role of horonuku 
te heuheu and his act of tukunga of the mountain peaks 
in our inquiry . But we set, alongside this, the import-
ance of ruapehu as the ancestral mountain of several of 
our claimant groups, and the acknowledged failure of the 
Crown to consult with Whanganui iwi at the point where 
the park was created . The long-term relationship between 
successive generations of the te heuheu line on behalf of 
ngāti tūwharetoa and the Crown is an asset for ngā iwi o 
te kāhui maunga and the Crown . It should not, however, 
be allowed to overshadow the needs and interests of the 
Whanganui iwi . to do so would perpetuate injustices, 
triggered by past actions of the Crown .

16.3 Towards Conflict, 1840–70 : He Riri kei te 
Haramai
War came to the district in 1869, when Crown troops pur-
sued te Kooti . They pursued him at the request of ngāti 
tūwharetoa rangatira . Fighting occurred at Poutū and 
te Pōrere in September and october and more than 40 
people were killed . An intelligent strategist, horonuku te 
heuheu was committed to protecting his people and their 
lands . While he may initially have been a hostage of te 

Kooti, he later became that leader’s willing supporter, until 
defeat at te Pōrere necessitated a re-examination of his 
position for the benefit of his people .

The ambiguity of te heuheu’s allegiance to te Kooti 
may explain why the Crown never considered confisca-
tion and only fleetingly discussed a ‘cession’ of land . The 
Crown initially kept a close eye on te heuheu after the 
wars, but he quickly resumed his leadership role in the 
tribe .

While the wars in and outside our inquiry district 
undoubtedly had detrimental effects for ngā iwi o te 
kāhui maunga, we found there was insufficient evidence 
in this inquiry to link those effects to Crown actions . As 
te Kooti had made his intention to visit the region clear, 
and te heuheu and other ngāti tūwharetoa rangatira had 
requested Crown military assistance, ‘invasion’ is not an 
appropriate term for the Crown’s military presence in the 
district . We have also heard no evidence of the execution 
of wounded or captured male prisoners at the battle of te 
Pōrere . We do note that te Pōrere is a significant historic 
site, and should be preserved accordingly .

16.4 Political Engagement, 1870–86 : Ka Nui Ra 
te Raruraru o tēnei Whenua
In the wake of the wars of the 1860s, ngā iwi o te kāhui 
maunga worked hard to find ways to participate in the 
new economy and to ensure that peace prevailed . For 
many Māori in the 1870s and 1880s, their initial prefer-
ence was to lease lands, and some chose to share in joint 
endeavours with Pākehā financiers and pastoralists . ngāti 
rangi and ngāti tama, who held lands at rangipō–Waiū 
and Murimotu in the south of the district, were willing 
to provide grazing lands and hapū labour which would 
be matched with Pākehā capital and knowledge . ngāti 
tūwhare toa, similarly, had lands at Ōkahukura which 
they intended to combine with Pākehā finance, livestock, 
and expertise . The Crown, however, wished to have a 
direct involvement and, in the 1870s and 1880s, used pre-
emption to block the option of private leases because it 
sought to acquire the land for its own purposes . Although 
the Crown’s right to pre-emption was provided for by 
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the treaty, in this instance the Crown advanced its own 
agenda at the expense of Māori, and iwi and hapū were 
denied the opportunity to manage or develop their own 
lands .

Leasing was not the only option, however . There were 
those of ngā iwi o te kāhui maunga who wished to use 
some lands themselves while releasing other lands to 
Pākehā settlers . Māori and Pākehā, they believed, would 
both benefit from such arrangements . Whanganui iwi and 
ngāti tūwharetoa followed similar but not identical strat-
egies . te Keepa, along with Pākehā lawyers Sievwright and 
Stout, created Kemp’s trust for Whanganui iwi, because 
the native land legislation did not provide for collective 
land management by Māori owners . The Crown, however, 
opposed the trust, considering it a threat to government 
processes and, in particular, to the goal of Crown purchas-
ing . Kemp’s trust was one of many opportunities for the 
Crown to empower Māori to collectively manage their 
lands .

Another opportunity was the negotiations between the 
Crown and the tribes of the rohe Pōtae alliance between 
1882 and 1885 . The negotiations will be discussed in more 
detail by the rohe Pōtae tribunal . Suffice to say here that 
the iwi involved in the negotiations, which included ngāti 
tūwharetoa and Whanganui iwi, saw them as an oppor-
tunity to determine an external boundary to their lands, 
with Māori komiti empowered to determine the internal 
boundaries . however, the Crown neither reformed the 
native Land Court adequately, nor granted tribal komiti 
sufficient powers . negotiations between native Minister 
John Ballance and iwi leadership in the mid-1880s were 
positive, but in the end, Māori owners had reason to 
believe that Ballance’s legislation would not provide them 
with sufficient control over their own lands, and the legis-
lation was not used .

The taupōnuiātia application to the native Land 
Court in 1885 echoed many of the priorities expressed 
by the tribes involved in the rohe Pōtae ‘compact’ . ngāti 
tūwharetoa saw the application as a way to protect tribal 
lands and control sales to avoid fragmentation . But the 
application was also due to te heuheu’s anxiety that oth-
ers were claiming ngāti tūwharetoa lands  ; he intended 

it to be an assertion of mana which would protect the 
ngāti tūwharetoa rohe . Despite Ballance’s promises, and 
the fact that a ngāti tūwharetoa komiti had a role in 
arranging subdivisions, ultimately ngāti tūwharetoa were 
not empowered to collectively manage their own lands 
through their komiti . overall, from the 1870s to the 1890s, 
the Crown had a number of opportunities to empower 
Māori to control alienation and manage their lands for 
the benefit of both Māori and settlers, but these were not 
adequately embedded in legislation or practice . Instead, 
the Crown pursued its own land acquisition agenda in the 
district .

16.5 The Operation of the Native Land Court 
in the 1800s
Previous tribunals have reported on the native land title 
system in detail . In our inquiry, the Crown conceded that 
the ‘failure to take adequate or timely steps to provide for 
communal governance mechanisms’ breached the treaty 
principles . That the Crown awarded titles to individuals 
rather than hapū or iwi was a breach of the treaty, because 
it meant that land was more prone to partition, fragmen-
tation, and alienation – and the Crown conceded that this 
contributed to the erosion of tribal structures . The Crown 
also acknowledged that survey costs were a burden on 
Māori, which it could have done more to alleviate .

Because Māori were subjected to the tenancy in com-
mon land tenure system, they were forced to take part in 
the tedious and costly process of hearing, subdivision, 
survey, and acquisition of individual shares, partition, 
and further acquisition of remaining individual shares, ad 
nauseum . The bitter irony was that in virtually all cases 
the effort and expense were wasted because the land 
ended up back in one title and under Crown ownership . 
In our inquiry, the Crown acknowledged that the impos-
ition of tenancy in common exposed each Māori owner 
individually (and generally unadvised) to the determined, 
persistent, and often privileged attentions and intentions 
of purchase agents who, in our district, were more likely 
than not to be Crown agents, often acting under pre-emp-
tive provisions in the legislation .

16.5
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on the basis of the findings of other tribunals, and the 
evidence presented to us, we found that the native land 
legislation led to processes that breached the Crown’s 
treaty obligations of partnership, good faith, and active 
protection .

16.6 Crown Purchasing in the 1800s
The evidence suggested that the Crown acquired 89,217 
acres in the 1880s and 83,834 acres in the 1890s . of these 
Crown acquisitions, 82 per cent were through purchase 
of individual shares, with the other 18 per cent via Crown 
survey awards and cessions . A further 8,700 hectares of 
rangipō–Waiū was purchased in 1900 . These two decades 
were the most intensive in terms of land alienation in this 
district . over half of the total area of Māori land within 
our inquiry boundary had been acquired between 1880 
and 1900, the great majority of it by the Crown .

The Crown has argued that purchases here were 
directed towards the preservation of the mountains and 
their surrounds as inalienable public lands . We found oth-
erwise . The majority of the lands purchased through until 
1900 were not used to this end . From the 1870s onwards 
the Crown embarked on a nationwide policy of purchas-
ing land for settlement . Large areas of land purchased in 
this district were an extension of these policies . Indeed, 
there was a period when Crown purchases in other dis-
tricts were curtailed because of lack of funds, yet the 
Crown still borrowed money under the authority of the 
north Island railway Loan Application Act 1882 and used 
this to purchase lands in the upper Whanganui and south-
ern taupōnuiātia districts . Purchases in this district were 
part of a long-term goal of fostering economic develop-
ment and settlement, and the Crown was not deterred 
by a lack of information about soil quality and farm-
ing potential . Lands were purchased here and on-sold to 
Pākehā settlers in the 1880s and 1890s .

In 1887, some 6 .5 per cent of land in our inquiry dis-
trict was awarded to the Crown to cover survey debts . 
Substantial liens remained in place after that point . As 
the Crown acknowledged, the burden of survey costs on 
Māori in this district was unduly heavy . We would add 

that it was particularly inequitable given that much of the 
land in the district ended up in the national Park where 
Māori interests were to a large degree sidelined . We found 
that the Crown did not uphold the principle of mutual 
benefit .

The Crown held pre-emption rights over our inquiry 
district for the majority of the last two decades of the 
nineteenth century . While the purchase monopoly was 
enacted in part to protect Māori from land speculation, 
it conferred on the Crown a serious obligation to protect 
Māori interests when conducting its operations . Based on 
the evidence available, the Crown paid owners in the low-
est part of a range of values identified by officials at the 
time . In our view, that did not meet the standard of fair-
ness expected under the treaty .

The purchasing methods used in this district were 
similar to those used in other districts and documented 
in other reports . There was monopoly purchasing by the 
Crown, there were advance payments made to individu-
als before blocks came to the native Land Court, and 
undivided share purchases . Purchase agents, sometimes 
salaried, sometimes paid on commission, were given 
conflicting responsibilities, and there were potential con-
flicts of interest . From the evidence available to us, the 
supervision of the Crown purchase agents, including the 
Grace brothers, did not meet the standard expected of the 
Crown under the treaty .

The Crown obtained most of the land in our inquiry 
district through the standard practice of undivided share 
purchase . Previous tribunals have found this practice 
undermined community ownership and collective deci-
sion-making and was in breach of the treaty . We endorse 
those findings . In our district, this practice allowed the 
Crown to purchase substantial quantities of land in a rela-
tively short amount of time – in breach of the principles of 
partnership, autonomy, and active protection .

16.7 Te Kāhui Maunga : The ‘Gift’ and Creation 
of the Tongariro National Park
At a meeting with John Ballance in January 1887, 
te heuheu agreed to tuku the mountains into joint 
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trusteeship to safeguard them . This was an invitation by 
te heuheu to the Queen to share his rangatiratanga and 
kaitiakitanga of the mountain blocks, thus forever guaran-
teeing the tribe’s special relationship with their maunga . It 
was not te heuheu’s confirmation of an english-style gift 
of the mountains to the Crown . having examined all of 
the evidence put before us about the initial formation of 
the tongariro national Park, we are of the firm view that 
using the phrase ‘noble Gift’ to describe the transaction 
over the maunga is to misrepresent what was intended .

te heuheu’s fundamental objective was to use Pākehā 
law to protect the mountains for the benefit of both Māori 
and Pākehā forever  ; as the Crown acknowledged, he 
intended to ensure he and his tribe would never lose their 
association with the maunga . The tuku was, in reality, the 
acceptance of a partnership with the Queen . The manner 
in which the Crown gave effect to the agreement reached 
between Ballance and horonuku te heuheu was a drawn 
out process, fraught with difficulties . With hindsight, we 
can see that the minds of te heuheu and Ballance had 
not met, and there was a misunderstanding on the part 
of Ballance’s agents as to how the agreement would be 
implemented .

The Crown should have inquired into the conditions of 
the tuku, and carefully recorded them at the time . When 
Ballance introduced the 1887 tongariro national Park 
Bill in parliament, some Māori objected . The Crown did 
not explore or address these objections, or later com-
plaints that arose in 1889 . When the deed, which defined 
the ownership of the peaks, was drawn up to be signed 
in September 1887, the english text and the Māori text 
were incompatible . The Crown has conceded that the 
legal mechanisms which were used to give effect to the 
tuku were perfunctory . We agree . The Crown did not 
adequately consult with horonuku te heuheu or ngāti 
tūwharetoa (still less with the other tribes of te kāhui 
maunga) or obtain informed consent when the tongariro 
national Park Act was passed by parliament in 1894 .

The Crown conceded that there was no evidence of 
any consultation or discussions with Whanganui Māori 
regarding the creation and establishment of the park, and 
that this was a breach of treaty principles . The Crown 

legislated to establish the tongariro national Park and 
included te heuheu in the governance of that park, yet 
failed to include Whanganui Māori, or to recognise their 
customary interests in ruapehu and their rangatiratanga 
in the area . The Crown was fully aware of Whanganui 
interests in the southern portions of the park through 
the activity of its purchasing agents, but it chose to ignore 
them . The park as we know it today would not exist with-
out the inclusion of ruapehu and its surrounding lands . 
This failure to consult is a breach of the duty of good faith, 
as well as the principles of equal treatment and active 
protection .

The Crown conceded that it failed to honour the two 
express commitments made to te heuheu at the time of 
the gift . The first was that on horonuku’s death, his son 
tūreiti would replace him as trustee for life . In 1914, the 
Crown abolished tūreiti’s trusteeship and did not re-
establish it until 1922 after tūreiti protested . The Crown’s 
failure to consistently fulfil this condition was a breach of 
treaty principles . The second was that Mananui’s remains 
would be removed and a memorial erected to his memory . 
The Crown failed to facilitate the removal of Mananui’s 
remains and the memorial that was erected (not until 
1953) was to horonuku rather than Mananui . The Crown’s 
failure to adequately honour this commitment was also 
inconsistent with treaty principles .

We note the Crown’s acknowledgment that it did not 
erect a memorial to te heuheu until 1953, but would 
observe that the Crown has missed the point . A condition 
of the tuku was that a memorial be erected specifically to 
Mananui te heuheu . one hundred and twenty-four years 
after the tuku, there is still no memorial to Mananui in 
the tongariro national Park  : those memorials that exist 
are, rather, to his son horonuku . The Crown’s laxity in this 
matter is a breach of the principle of reciprocity and of its 
duty of good faith .

After compulsorily acquiring land for the park, the 
Crown never initiated compensation proceedings and it 
has conceded that its failure to act was a further breach 
of the treaty and its principles . In particular, the Crown 
acknowledged its failure to purchase rangipō north 8 
(the location of a substantial part of tūroa ski field) from 
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its owners, or identify or compensate them, before includ-
ing the block in the national Park in 1907 . Furthermore, 
the Crown consistently failed to address the situation in 
ensuing years . The Crown conceded that these actions 
prejudiced those who had interests in the block and 
constituted a breach of the treaty and its principles . The 
Crown should now take prompt action to address its 
treaty breaches .

16.8 Twentieth-century Land Alienation Issues
Land purchase legislation, which was reworked in 1900 
and again between 1905 and 1913, was tested out when a 
new round of Crown purchasing began towards the end 
of the First World War . More than 32,000 hectares of 
land deemed suitable for small farm settlement was pur-
chased in the northern and eastern portions of the district 
between 1919 and 1928, and further purchases continued 
through until the 1980s, although at a diminishing rate . 
As the Crown conceded, provisions to prohibit aliena-
tion to parties other than the Crown were not always used 
fairly and reasonably . Provisions to prevent landlessness 
were inadequate and the Crown failed to monitor their 
effects on Māori . Survey charges continued to be a burden 
which fell unfairly heavily on the sellers of land . We have 
reviewed the evidence presented to us, and found that the 
policies and practices followed by officials often benefitted 
the Crown at the expense of Māori landowners . neither 
the legislation nor the Crown’s purchasing practices pro-
vided active protection for Māori who wished to retain 
their land and resources .

In the twentieth century, some Māori land was acquired 
by the Crown to add to the tongariro national Park and 
the rongokaupō and Pīhanga Scenic reserves, contrary to 
the wishes of the owners who wished to develop it eco-
nomically . The Crown was entitled to take action in the 
national interest . however, in some instances, land was 
acquired without due regard for the owners’ economic 
interests and without consulting them concerning the rea-
sons for expanding the national park or seeking to gain 
their informed consent and willing cooperation . Where 

this occurred, there was a breach of the principle of 
partnership .

Many of the lands in the northern, western, and south-
ern parts of the inquiry district, some of them adjacent to 
the north Island Main trunk railway, were covered with 
indigenous forest . Some blocks were purchased by the 
Crown and some retained by Māori . Milling and defor-
estation began in the 1900s and 1910s, but this was soon 
slowed by Crown policies designed to manage the remain-
ing indigenous forests in a more careful manner . These 
were formalised in the Forests Act 1921–22 and the setting 
up of the State Forest Service .

With respect to forested Māori land, Crown policy 
went in two directions  : the Crown would, if possible, pur-
chase Māori land containing good timber  ; or where land 
was retained by Māori, the Crown would exercise control 
over the cutting of native trees on it . If Māori sold land to 
the Crown they lost potential income from logging and 
also lost access to customary foods . If they retained the 
land, they lost management control . The Crown’s policy 
objectives were to  : (a) protect the interests of Māori tim-
ber owners and ensure that they received full value for 
their timber  ; (b) curb the excessive exploitation of natu-
ral resources  ; and (c) in respect of land purchased for the 
rongokaupō and Pīhanga Scenic reserves and the exten-
sion of the tongariro national Park, preserve the forest 
environment by putting it into the national conservation 
estate . There is little evidence, however, that the Crown 
consulted with the Māori owners of forest land, compen-
sated them for any loss of economic opportunity, or took 
steps to involve them in a mutually beneficial endeavour . 
The Crown exercised its rights without consultation, thus 
failing to uphold the principle of partnership . In the par-
ticular case of urewera 2A2, the Crown’s adoption of a 
tendering structure that made it impossible for the owners 
to succeed in purchasing the land was a failure to meet 
the obligation to act in good faith . The principle of equity 
was ignored when logging companies were permitted to 
cut timber on land desired for the park, or even already 
acquired for it, but Māori owners were often not permit-
ted to do the same .
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Finally, in this section we note that parts of Ōkahukura 
8M2 were incorporated into the tongariro national Park 
in 1907 . We recommend that the Crown undertake further 
research, and act upon the outcome, to ascertain whether 
or not compensation was ever paid for this acquisition . In 
regard to the gifting of Pīhanga peak to the Crown in 1921, 
we noted that in both Māori and British culture acts of 
generosity often create something of an obligation, at least 
of friendship and courtesy, for the recipient to reciprocate . 
Although in this case the expectations of the donors were 
not met at the time of the gift, there is now room for the 
Crown to reciprocate with a generous gesture . We recom-
mend an expression of recognition and respect for the 
spiritual regard that the claimants express for this ‘very 
special maunga’, perhaps in the form of joint management 
of this part of the tongariro national Park by the Crown 
and the former owners .

16.9 Twentieth-century Development Issues
The Crown did not monitor the rate of purchasing of 
Māori land in the nineteenth and twentieth centuries, 
yet it had a statutory and treaty obligation to ensure 
that Māori were left with a sufficiency of land . however, 
it was the Crown itself that did most of the purchasing . 
The Crown also had an obligation to ensure that Māori 
had the opportunity to participate and prosper in the 
new economy, but Māori in this district were left with 
insufficient lands and resources to provide incomes in 
the cash economy or subsistence from customary foods . 
They received an insufficient return from the sale of lands 
to capitalise new economic ventures . They were, from 
the 1890s onwards, increasingly marginalised within the 
district’s economy . We were given some evidence of dep-
rivation among the Māori population in this area, and 
lack of access to electric power, despite being next to the 
TPD, but did not have enough information to make a full 
study of the causes or extent of socio-economic disad-
vantage . Loss of land clearly played some part in it, mak-
ing it all the more important, in a situation where Māori 
retained less than 15 per cent of the total land area in the 

inquiry district, that economic development opportun-
ities emerged to provide employment and livelihood, and 
build up capacity and business experience . Furthermore, 
we note that the small communities at rotoaira, although 
situated right next to the TPD’s main storage lake, still had 
to shoulder a high burden of cost if they wished to obtain 
a power connection . They did not automatically gain 
access to electricity .

In addition to reviewing the impact of Crown policies 
on the ability of Māori land owners to benefit from the 
industry based on indigenous forests in the district, we 
examined the success, or lack of success, of two land-
based ventures, both involving the Crown and Māori, 
which operated in this district in the twentieth century . 
The first is a land development scheme at taurewa  ; the 
second (and larger of the two) is an exotic forestry scheme 
at rotoaira .

When the Crown set up a Māori land development 
programme in 1929, it made a genuine attempt to assist 
Māori landowners grappling with problems of multiple 
ownership and multiple titles to land . There was just one 
such scheme within the national Park district, namely the 
taurewa scheme, which was set up in 1939 and operated 
under Crown management until 1991 . There were prob-
lems at taurewa from the outset that cannot be laid at the 
feet of the Crown  : the land was of poor quality for farm-
ing, the access to the farm was difficult, and no one would 
know that the economics of pastoral farming would head 
into decline . owners expected to benefit from govern-
ment financial inputs and farm management experience, 
and obtain incomes, employment, and training . There 
were hopes that, ultimately, owners would be established 
on their own farms . These things were not to be  : despite 
the funds expended, the scheme did not prosper or break 
even . There was a hope in the 1950s that five farms might 
be created but shifts in the profitability of back country 
farming precluded this . The scheme was wound up in 1991 
and the land returned to the Māori owners free of debt . It 
is now leased to a non-owner .

The limited success of the taurewa development 
scheme did not itself indicate a treaty breach . The Crown 
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did, however, infringe the treaty rights of taurewa owners 
by inadequate consultation from the outset, and the fact 
that some owners’ interests were amalgamated into the 
scheme without their knowledge or consent . The Crown 
also failed to facilitate owner participation in the working 
of the development scheme, or build up their capacity to 
farm and manage the land themselves . This did not accord 
with the principles of partnership and autonomy . The 
experience at taurewa was not a happy one for Māori or 
for the Crown .

By the end of the 1960s the profitability of exotic for-
ests on the Volcanic Plateau was well established . The new 
Zealand Forest Service and the forest industries wanted 
an assured supply of exotic timber, and the Department of 
Māori Affairs saw tree planting and forestry as a profitable 
way to use Māori land and provide employment for rural 
Māori . There were also environmental concerns that alter-
native forms of land use, such as farm development on 
the shores of Lakes taupō and rotoaira, would increase 
eutrophication of lake waters . The Crown was especially 
concerned that its investment in the TPD should be pro-
tected by tree planting in the Lake rotoaira catchment .

These concerns were brought together when the 
Crown met with Māori owners to propose a 29,000-acre 
(11,741-hectare) forest in the Lake rotoaira catchment 
area . The benefits to the Crown and Māori were canvassed 
and the Crown agreed to increase the area covered by the 
scheme . The Lake rotoaira forest lease, covering an area 
of 47,987 acres (19,420 hectares) was signed and came 
into effect in April 1973 . The lease is administered by the 
Lake rotoaira Forest trust on behalf of the (now) 9,000 
owners . Some of the owners did not wish their lands to be 
included, so their concerns were heard and a process was 
set up for them to opt out .

The harvesting of the first crop began in 1999 and, 
under a variation in the lease, harvested areas are now 
removed from the lease and returned to the trust . The 
trust is now in a position to act as kaitiaki and entrepre-
neur . Māori interests and Crown interests have converged . 
The motivations of both parties were mutually understood 
at the point where the lease was signed and the forest 
established . Both parties have benefited, and both parties 

continue to benefit . In general, this partnership was posi-
tive and upheld treaty principles .

16.10 Public Works Takings
Māori lands in this district were also taken for public 
works purposes  : some 135 blocks in all with a total area 
of 6,000 hectares . The most numerous takings were for 
roads from the 1890s onwards, and for the TPD in the 
1960s and 1970s . The largest takings were for military pur-
poses  : at Waimarino in the lead up to the First World War, 
and adjacent to Waiōuru during the Second World War . 
We have, in chapter 10, examined the takings in detail 
and the manner in which land was taken  : all too often it 
occurred without proper consultation, and without con-
sideration of alternatives or of the impact of the takings 
on Māori landowners .

We have made specific findings with regard to par-
ticular blocks in that chapter . We include a case study on 
Ōtūkou, where quarrying provided construction materials 
for the TPD . huimako Bluff, adjacent to Ōtūkou Marae, 
was a very special place . Caves within the bluff provided 
burial places for tūpuna, and an urupā at the top of the 
bluff contained graves of more recently deceased loved 
ones . The bluff itself was a commanding site from which 
signals could be sent out in times of celebration or danger . 
It was a place of traditional importance and a wāhi tapu .

rarely has a site like this seen such an array of treaty 
breaches . Ministry of Works officials arrived in october 
1964 and told the residents that the bluff was needed for 
TPD materials and that quarrying was about to begin . 
There would be blasting and flying rock  ; in the inter-
ests of safety, they should relocate to housing that would 
be provided . Quarrying initially took place for up to 24 
hours a day and lasted for around six years (although the 
pace tailed off over that period) . Some kōiwi had been 
removed to another burial place, but others had not – per-
haps because their exact location was no longer known . 
Be that as it may, the Ministry of Works certification, part 
way through the operation, that there was no cemetery or 
burial ground there is, to us, unconscionable . The quarry 
site and the metal pit were not restored, but were instead 
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taken under public works legislation . Minimal compensa-
tion was paid for the land, and no payments have as yet 
been made for the metal taken . There have been multiple 
treaty breaches and clear prejudice .

We recommend that land used for quarrying and metal 
extraction should not only be returned but be made clear 
and safe and returned in a usable condition, at no cost to 
the former owners or their successors . In addition, we 
recommend there should be compensation for the dam-
age and destruction caused to the land and the ances-
tral remains, and in recognition of the distress caused . 
Further, in light of the Court of Appeal’s judgment in 
Minister of Works and Development v Hura, it is our view 
that the Crown now owes a debt of honour in respect of 
any unpaid royalties on metal or rock extracted . In our 
view, not to make such a payment would in itself be a 
breach of the Crown’s treaty duty to act in good faith .

With regard to public works, we are especially con-
cerned that lands which were taken by the Crown and 
which later became surplus to requirements, have not, as 
a matter of course, been returned . We have followed the 
Tauranga Moana and Wairarapa ki Tararua reports and 
underlined the pressing need for legislative reform . Public 
works takings have added to the burden of land loss in 
this district .

16.11 The Administration of the Tongariro 
National Park, 1887–1987
We have looked at the various legislative frameworks 
which applied to tongariro national Park prior to 1987 . As 
the Crown noted, it failed to consult with Whanganui iwi 
when it prepared the legislation, and it did not provide for 
Whanganui or ngāti rangi representation on the board 
from 1894 to 1987 . We note that this included the tribes’ 
relationship with and kaitiakitanga of taonga, and was in 
breach of the Crown’s duties of good faith and active pro-
tection . rather than just ngāti tūwharetoa, other tribes 
with interests in the park area should have been repre-
sented in the park’s governance . The principle of equal 
treatment required it .

The Crown had a double responsibility in the case of 

ngāti tūwharetoa . The tuku signalled the release of te 
kāhui maunga into the protective custody of Pākehā law, 
to be held jointly and governed jointly for the benefit of 
both Māori and Pākehā . The two rangatira, Ballance and 
horonuku te heuheu, agreed that life membership of 
the board for te heuheu and his successors was an addi-
tional component of that agreement . The 1887 tongariro 
national Park Bill, brought to parliament by Ballance but 
never passed, offered the possibility of partnership in gov-
ernance . however, when the tongariro national Park Act 
was finally passed in 1894, it offered te heuheu’s repre-
sentative, tūreiti, only a seat on a park board . There had 
been no proper consultation about this change to the legis-
lation, nor tribal approval . In ensuing years, the role of te 
heuheu and his successors was diminished each time the 
size of the board was enlarged . te heuheu was not granted 
the role of a true partner with the Crown, either in high-
level decision-making about government policy for the 
park or at the board table . The Crown acknowledged that 
it failed to consistently uphold te heuheu’s position on 
the park board . The legislative framework, as far as ngāti 
tūwharetoa was concerned, fulfilled neither treaty stand-
ards nor the terms of the tuku, and was inconsistent with 
the Crown’s duty to act in good faith . It also meant that 
ngāti tūwharetoa were restricted in their ability to pre-
vent harm to their taonga .

In our view, the failings of the statutory regime intensi-
fied the Crown’s duty of active protection . The Crown sub-
mitted that there was little evidence that Māori suffered 
prejudice from park governance . We disagree . The Crown 
has sanctioned and supported a governance body which 
gave priority to non-Māori recreational use and enjoy-
ment, and tangata whenua suffered the consequences . In 
particular  :

 ӹ The tongariro national Park Board, under the 
authorisation of the Crown, has allowed certain 
taonga within the park to be developed for com-
mercial and recreational purposes, without any eco-
nomic benefit to ngā iwi o te kāhui maunga .

 ӹ The tongariro national Park Board has failed to pre-
vent environmental degradation .

 ӹ The Crown has imposed its own view of which areas 
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within the park should be designated for special 
protection .

 ӹ The Crown has failed to protect tapu areas, particu-
larly the peaks of te kāhui maunga, from culturally 
insensitive action .

 ӹ The Crown enshrined certain principles in the law 
that interfered with Māori customary rights to 
indigenous flora and fauna . The approach that was 
adopted legislated Māori rights out of existence 
without consultation or consent, and at a time when 
other groups, such as the Prison Service and the 
Army, were given special dispensation to continue 
certain practices within the park . Dispensations were 
not extended to Māori until 1983 .

 ӹ The Crown, and the tongariro national Park Board, 
failed to adequately respond to known threats to 
native birds and flora in the circumstances of the 
time . This interfered directly with Māori kaitiaki and 
customary rights .

We have found that the Crown, in its operation of the 
tongariro national Park from 1894 to 1987, failed to rec-
ognise the rangatiratanga of Whanganui iwi, neglected to 
provide a partnership in the governance of the taonga of 
tongariro national Park, and breached the principle of 
active protection of Māori interests . For ngā iwi o te kāhui 
maunga, this has had an irreversible effect . We do acknow-
ledge, however, that the concept of the national park is a 
positive one, and looking towards the future, it has the 
potential to be a site of genuine partnership between the 
Crown and ngā iwi o te kāhui maunga .

16.12 The Department of Conservation, 
1987–2007
The Conservation Act 1987 was an important pivot point 
in terms of Crown–iwi relationships . The treaty clause in 
section 4 had the potential to remove the treaty breaches 
evident from the earlier period . The wording of section 4 
is very explicit  : those who interpret or administer the Act 
are required to give effect to the principles of the treaty 
of Waitangi . The Department of Conservation (DOC), 
set up by this Act, was charged with the management of 

conservation lands, and the administration of a set of 24 
other Acts listed in the schedule to the Conservation Act .

DOC had been in operation for two decades by the time 
we received evidence and scrutinised the legislation, the 
policy documents, and the performance of DOC on the 
ground in the national Park district . We investigated  : if 
ngā iwi o te kāhui maunga now have access to custom-
ary materials and wāhi tapu with the tongariro national 
Park  ; if iwi and hapū are able to exercise kaitiakitanga 
there  ; if ngā iwi o te kāhui maunga are able share in the 
economic opportunities generated by the national Park  ; 
if the taonga o te kāhui maunga are now protected  ; if the 
environmental damage of the previous hundred years 
has been remedied  ; and if DOC–iwi relationships are 
now treaty compliant . In particular, we wanted to know 
whether the Crown has now provided opportunity for 
ngā iwi o te kāhui maunga to exercise rangatiratanga over 
their taonga .

There are some important instances of knowledge shar-
ing and joint endeavour, but in spite of the promise pro-
vided by section 4 of the Conservation Act 1987, we found 
that the Crown still fell short in treaty terms . There are 
minimal opportunities for iwi and hapū to exercise kai-
tiakitanga over customary materials, wāhi tapu, and wāhi 
taonga within the conservation estate . Consultation has 
been used by DOC as a substitute for shared decision-
making . Furthermore, consultation processes have been 
intermittent, partial, and incomplete . DOC has not worked 
in partnership with iwi to protect the peaks of te kāhui 
maunga . It has allowed the encroachment of infrastruc-
ture into sensitive areas and has failed to adequately 
address problems relating to rubbish and erosion caused 
by trampers crossing the slopes of Mount tongariro, and 
the offence caused by sewage escaping downslope from 
the ski fields and villages . These are breaches of partner-
ship and the active protection of Māori interests .

Despite their close attachment to these mountains, 
their knowledge of these special places, their tradition of 
manaakitanga, and their long history of playing host to 
those who visit, tangata whenua are marginal players in a 
tourism industry which brings substantial benefits to the 
regional and national economy . In this respect, ngā iwi o 
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te kāhui maunga have been limited in their ability to exer-
cise rangatiratanga . Contrary to the principle of mutual 
benefit, Māori have been given only very limited or short-
lived opportunities to participate in the commercial activ-
ities which bring visitors to tongariro national Park .

The Crown presented us with a wide range of policy 
documents, which tended to prioritise the kāwanatanga 
of the Crown and find little place for the rangatiratanga 
of iwi . As we have already noted, the interplay between 
kāwanatanga and tino rangatiratanga is at the core of the 
treaty relationship  ; neither is absolute . There are few clear 
provisions – in the legislation, the general policy docu-
ments, or in the management plan for the park – for ngā 
iwi o te kāhui maunga to effectively exercise rangatira-
tanga over their taonga .

At this point we link together our findings on the tuku 
in 1887, the taking of additional lands for the park, and on 
the operation of the tongariro national Park from 1887 to 
2007 . The relationship – which promised so much in 1887 
when te heuheu agreed to the sharing of the mountains, 
and when the Conservation Act was passed in 1987 – has 
delivered little . neither the treaty partnership, nor the 
partnership embedded in the tuku, has been honoured . 
There are no provisions for the iwi and hapū of te kāhui 
maunga to exercise rangatiratanga over their lands, their 
resources, and their taonga .

In this situation, we make recommendations that are 
specific to the tongariro national Park . our intention 
is to recognise the intentions of horonuku te heuheu 
tūkino IV in his act of tukunga when he invited the 
Queen to share with him rangatiratanga and kaitiakitanga 
of the mountains . This, in our view, will restore rangatira-
tanga to ngā iwi o te kāhui maunga, recognise the Crown–
iwi partnership, and to provide livelihood and economic 
opportunity for iwi and hapū . We recommend that the 
park be taken out of DOC control and instead managed 
jointly by a statutory authority, on which both the Crown 
and ngā iwi o te kāhui maunga are represented . under 
this arrangement, we recommend that title to the park be 
held jointly by the Crown and tangata whenua and made 
inalienable . This will require a new tongariro national 
Park Act and a new form of title  : we suggest a treaty of 

Waitangi title which indicates that that is the result of a 
Waitangi tribunal process .

The creation by this Act of a Statutory Authority, com-
prising the Crown and ngā iwi o te kāhui maunga for the 
governance and management of tongariro national Park . 
This authority shall be responsible to the treaty partners 
of the tongariro national Park, and report directly and 
evenly to both . The specifics of this arrangement will be 
worked out as part of the treaty settlement process .

The World heritage status of tongariro national Park 
will be confirmed within the terms of reference of the stat-
utory authority .

16.13 Waterways and Customary Fisheries
over centuries, ngā iwi o te kāhui maunga forged myr-
iad ties to awa, puna, and moana  : the connections were 
founded on whakapapa and kaitiakitanga . Control over 
waterways was exercised in accordance with tikanga 
Māori . For ngā iwi o te kāhui maunga, the waterways 
are, and have always been taonga, and their significance 
is manifold . Because of this, the Crown is bound under 
article 2 of the treaty to actively protect customary own-
ership and use of the resource, until ngā iwi wish to relin-
quish it .

The Water and Soil Conservation Act 1967 and its suc-
cessor, the resource Management Act 1991, enabled the 
Crown to assume the right to determine and allocate water 
use rights . We found the Crown’s assumption of these 
powers to be in breach of the Crown’s duty to actively pro-
tect Māori in the possession, use, and enjoyment of their 
taonga . This breach was perpetuated by the RMA .

Despite the 1991 Act’s express provision for Māori inter-
ests, we found that these aspects were generally not given 
the appropriate weight by those making decisions under 
the Act . The RMA fell short of its potential . We endorsed 
the recommendation of Ko Aotearoa Tēnei for a reform 
of the RMA regime, to ensure that ‘those who have power 
under the Act are compelled to engage with kaitiaki in 
order to deliver control, partnership, and influence where 
each of these is justified’ .

In terms of customary fisheries, kōaro, kōura, īnanga, 
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kākahi, and tuna are among the species that ngā iwi o te 
kāhui maunga fished customarily and are the subject of 
much traditional knowledge . We agree that these fisheries 
are their taonga . The introduction of species such as trout 
into the waterways of the inquiry district occurred with-
out the consent of ngā iwi o te kāhui maunga, and thereby 
breached the principle of partnership . Prioritising the 
interests of anglers in this way over those of ngā iwi o te 
kāhui maunga was also a breach of the principle of equity .

The introduction of trout, without checks and balances, 
also amounted to a breach of the plain text of article 2 of 
the treaty, the english text of which specifically guaran-
teed to Māori ‘full exclusive and undisturbed possession 
of their  .   .   . Fisheries  .   .   . which they may collectively or 
individually possess so long as it is their wish and desire 
to retain the same’ . The liberation of trout into the water-
ways of the inquiry district had a devastating effect on 
customary species and particularly on the population of 
kōaro residing in rotoaira . The Crown’s failure to actively 
protect Māori in the enjoyment of their customary fishery 
was exacerbated by the continued introductions that took 
place despite increased awareness of the negative impact 
of exotic species on customary fisheries from the 1930s .

We consider that the ability of the Lake rotoaira trust 
to control access to rotoaira through the issue of access 
permits is an acknowledgement of the rangatiratanga of 
ngāti tūwharetoa . The provisions of part I of the Maori 
Purposes Act 1959, which sets out the management 
regime for Lake rotoaira under the control of the trust, 
are unique in new Zealand’s freshwater fisheries .

The principle of redress requires the Crown to use its 
best endeavours to help restore the tribal base and mana 
of ngā iwi o te kāhui maunga, and provide a remedy to 
the grievance caused by the Crown act or omission . In 
the case of fisheries, steps in this direction could include 
efforts to improve the health and ecology of waterways, 
including lakes rotoaira and rotopounamu .

16.14 The Tongariro Power Development
The TPD is one of the most important parts of this 
inquiry . It involves waters of great importance to ngā iwi 

o te kāhui maunga, and of considerable economic value to 
the Crown and the nation . The TPD was designed by the 
Public Works Department in the 1950s and constructed 
between 1964 and 1984 . It covers a catchment of some 
26,000 hectares and diverts waters from the Whanganui 
and tongariro river systems into Lake rotoaira, which 
provides temporary storage . electricity is generated at 
rangipō and tokaanu and the waters released are then 
used to boost the capacity of the Waikato river power 
stations .

The Crown met with only ngāti tūwharetoa dur-
ing the planning stages of the TPD . It met with the ngāti 
tūwharetoa trust Board, but the primary intent of these 
meetings was to obtain land for the construction town 
which was built at tūrangi . Māori who were present at 
these meetings were told about some dimensions of the 
scheme and were promised more information . The Lake 
rotoaira trustees, who hold the title on behalf of the 11,310 
beneficial owners, should have been consulted, but were 
not, and Whanganui iwi were neither informed nor con-
sulted and gave no consent . The Crown bypassed the con-
sultation requirements of the Public Works Act when it 
used an order in Council, promulgated in october 1958, 
to proceed with the scheme . The Crown failed to consult 
fully and effectively with Māori  ; it privileged kāwanatanga 
over tino rangatiratanga and did not act in accordance 
with the principle of partnership .

The Crown acknowledged that Whanganui Māori were 
not consulted in relation to the TPD, and particularly were 
not consulted or notified of the 1958 order of Council . 
The Crown further conceded that this was inconsistent 
with the Crown’s duty of good faith, and demonstrated a 
breach of the treaty . It follows from this concession that 
there can have been no disclosure of information, no 
negotiations, and no provision for compensation for dam-
age done to the lands and waters of the Whanganui iwi .

As construction proceeded between 1964 and 1984, the 
impacts of the TPD across the volcanic plateau, and more 
specifically at Lake rotoaira, became apparent . Māori 
were concerned and the general public were concerned . 
The condition of Lake rotoaira became a contentious 
issue . Indeed, before construction had even started, the 
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Crown had withheld information about the lake’s condi-
tion . Faced with the possibility of losing ownership of the 
lake, the Lake rotoaira trustees had given the Crown an 
assurance that no claim for compensation would be made . 
Weighing up the evidence, we found that in its discus-
sions and negotiations with respect to Lake rotoaira, the 
Crown once more breached the principle of partnership .

The TPD, completed in 1984, has impacted on lakes and 
rivers . There has been loss of water quality, loss of habi-
tat, and loss of kai . The largest impacts are those at Lake 
rotoaira, which has been changed from a slow moving 
lake, well stocked with indigenous species of lake plants, 
indigenous fish, and trout, to a much faster moving water 
body . Kōaro have largely disappeared and the trout catch 
has been much reduced . Invasive species of water weed 
have appeared . The TPD is the major contributing factor 
to these changes  ; the impacts of the TPD on Lake rotoaira 
are breaches of the Crown’s duty of active protection 
towards Māori in the possession and enjoyment of their 
taonga . The Crown’s actions have resulted in irreversible 
damage to what was formerly a bountiful larder (te kāpata 
kai) for the tangata whenua .

The evidence with respect to rivers and the fisheries 
in rivers is less complete . Barriers to fish migration have 
been created, either in the form of concrete structures or 
stretches of minimal flow or even dry river bed down-
stream from intakes . numbers of long-finned eels above 
the TPD intakes on the Whanganui and Whakapapa riv-
ers have declined . operational releases of water, surplus 
to TPD needs, have resulted in surges of water on the 
Whanganui river . Claimants have expressed concerns 
about the losses of indigenous fish, and there is a need for 
more fisheries research, especially research that is better 
informed by indigenous knowledge . We see a need for 
comprehensive research to monitor the waterways of te 
kāhui maunga, including Lake rotoaira, and to identify 
the mitigations which will best meet the needs of each iwi . 
We recommend that the Crown funds this research .

We have examined and reported in some detail on the 
operation of the regulatory regimes for the TPD . This has 
led us to make a set of recommendations designed to 
bring ngā iwi o te kāhui maunga into a decision-making 

partnership with the Manawatu-Wanganui and Waikato 
regional Councils (horizons MW and environment 
Waikato) . We have recommended that the Crown fund the 
preparation of a joint iwi management plan specifically for 
the waters of te kāhui maunga, and that the regional coun-
cils and the iwi enter into a partnership arrangement for 
the management of these waters . to add support to this 
arrangement, we have recommended that the Crown pre-
pare a national policy statement for Māori participation in 
resource management . each of these recommendations is 
designed to mesh with the current provisions in the RMA .

We further recommend the re-establishment of ‘cul-
tural flows’ in ngā wai o te kāhui maunga to restore 
habitat, assist where practicable the recovery of indigen-
ous fish, restore customary use, optimise tira hoe waka 
experience, and retain mana . Were this to be carried out, 
the evidence suggests that any attendant loss of water to 
the scheme could be more than compensated by better 
harnessing the power-potential of the water remaining .

We also recommend that the deed of 30 november 1972 
be set aside and the Lake rotoaira trustees be compen-
sated, not just for damage done, but also for the value of 
the lake for water storage from the date of commercialisa-
tion . It is for the Crown to determine if the ongoing pay-
ments should be carried by the Crown or Genesis .

There is also a broader issue: the Crown’s failure to pay 
for its use of any of the waterways in the TPD . on this 
issue, we have found a breach of the claimants’ treaty 
development right . This arose primarily in two ways . First, 
ngā iwi o te kāhui maunga retain residual property rights 
in their waterways . For Lake rotoaira, they even retain 
full legal ownership of the bed . We recommend that these 
property rights be given due recognition . Licensing and 
leasing are options that have been rejected in the past but 
are still available . The claimants were (and are) entitled 
to be paid for the use and infringement of their property 
rights in the generation of electricity .

Secondly, we agreed with the claimants that the Crown 
‘misappropriated’ to itself the sole benefit from the devel-
opment of their taonga for hydroelectricity . This was not 
in keeping with treaty promises and guarantees . While 
the TPD did create significant employment for local Māori 
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during its construction, this was a finite benefit, long since 
over . There is still, however, an opportunity today for ngā 
iwi o te kāhui maunga to become partners with the Crown 
in the hydroelectricity industry in their rohe, where that 
is their wish . We recommend that the Crown give effect 
to that development opportunity, partly to redress past 
breaches and partly to deliver on the treaty development 
right and its promise that settlement would benefit both 
Māori and settlers, not just settlers .

In our view, the Crown nationalised all the benefits of 
the TPD while privatising its costs and burdens on the 
customary owners of its waterways . That situation must 
change if the Crown is to restore its treaty relationships 
with ngā iwi o te kāhui maunga .

16.15 Geothermal Issues
Geothermal fields are important for Māori . on the basis 
of He Maunga Rongo and the scientific and cultural evi-
dence presented to us, we found that the geothermal 
resources of te kāhui maunga – the tongariro–Ketetahi 
and tokaanu–Waihī fields, and the surface manifestations 
of these fields as found, for example, at Ketetahi Springs 
and Lake rotoaira – are taonga of cultural, spiritual, and 
economic importance . For ownership to be removed, 
there would have to be consultation with, and informed 
consent by, those affected . Because there was no such con-
sultation and informed consent, we found that the claim-
ants retain, at the least, a treaty interest in the geothermal 
resource in and under the inquiry district . Māori retain 
kaitiaki rights, which entitle them to a say in what hap-
pens to the resource . We found that the claimants have 
a right to be intimately involved in the ongoing manage-
ment and control of the resource .

Both the claimants and the Crown pointed to the Mokai 
power development as evidence of a way to develop a geo-
thermal resource . ngāti tūwharetoa have included geo-
thermal development in their iwi management plans .

The treaty did not intend for the world to remain static 
at 1840 . In the geothermal context, we endorse the CNI 
tribunal’s finding that Māori have the right to ‘develop 
their properties and taonga by any means that they 

consider appropriate, and that this includes new uses or 
technologies that were unknown in 1840’ . We believe that 
new Zealand must move beyond the Court of Appeal’s 
Ika Whenua decision, which, taken to its logical conclu-
sion, would shut Māori out of meaningful involvement in 
any technology or field of endeavour not known at 1840 .

Those who held rangatiratanga over the Ketetahi geo-
thermal taonga saw the springs as an indivisible entity and 
sought a communal title . The Crown made no provision 
for this . The Crown attempted to achieve a ‘division’ of 
the springs, when it was clear the owners wanted to retain 
the whole of the springs and surrounding area for them-
selves and their descendents . For almost seven decades, 
the Crown relentlessly sought the purchase of the springs 
and pursued its own agenda in the face of clear opposi-
tion from the owners of the Ketetahi block . The Crown 
breached its duty of active protection, and clearly went 
against the text of the treaty which guaranteed Māori the 
‘exclusive and undisturbed possession’ of their properties 
(emphasis added) . For many years, the Crown allowed a 
major tramping track to cross Māori land in the Ketetahi 
block, thus compromising the private property rights of 
the Māori owners . The owners were not consulted about 
this use, nor did they consent to it .

We recommend that the Crown offer to return the 
quarter of one share that it currently holds in the Ketetahi 
block, as part of a wider settlement process .

In terms of tourism, for many years, the Crown allowed 
tongariro concessionaries to guide tourists through the 
Ketetahi block . This prejudiced the iwi and hapū who 
uphold the springs as a sacred taonga, and impinged upon 
the owners’ rights under article 2 . Crown actions and 
omissions relating to these concessions have also affected 
opportunities for the owners of Ketetahi Springs to engage 
in, and benefit from, tourism ventures involving their 
taonga .

Māori in the national Park inquiry district have been 
prejudiced by the Crown’s appropriation of control and 
management of geothermal resources under the Geo-
thermal Steam Act 1952, the Geothermal energy Act 1953, 
and the resource Management Act 1991 . In terms of man-
agement, environment Waikato has classified the two 
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geothermal fields apparently without consulting Māori . 
Despite the Crown’s position that the RMA effectively bal-
ances the interests of Māori with other interests, we found 
this not to be the case . Māori and the Crown both have a 
clear interest in sustainable management of the resource 
and the management regime should recognise this part-
nership . We recommend the preparation of a national 
policy statement on the geothermal resource . In addition, 
given the prejudice which has occurred, we recommend 
that the Crown provide resources for further research into 
possible small scale geothermal energy projects or other 
geothermal-related development opportunities within the 
national Park inquiry district .

We draw attention to the Crown’s failure to cap the 
healy bore, opened in 1942, which impacts negatively on 
the tokaanu–Waihī geothermal field . This omission prej-
udices the claimants in respect of their development right 
by lessening the possibility of a resource consent being 
granted for any activity involving further extraction . We 
recommend that the Crown, iwi, and regional council 
work together to evaluate what might be the best way for-
ward and thus resolve a long standing grievance .

16.16 Towards a Settlement
The focus of this inquiry has been on the tongariro 
national Park . We have reviewed the circumstances in 
which the park was created, and the boundaries extended, 
in part III and the manner in which the Crown has exer-
cised management in part IV . on the basis of our find-
ings in those chapters, and our examination of overseas 
case studies, we have suggested a better way forward, 
one which captures the spirit of the encounter between 
horonuku te heuheu and John Ballance in January 1887 . 
We recommend that the park be owned jointly by the 
Crown and ngā iwi o te kāhui maunga, and that it be man-
aged and governed jointly by ngā iwi o te kāhui maunga 
and the Crown . te kāhui maunga is a taonga of great 
importance  : one to be held in trust for ngā iwi o te kāhui 
maunga and all new Zealanders .

We have found that the Crown committed numer-
ous serious breaches of the terms of the treaty and the 

treaty principles . These breaches have had considerable 
economic, social, cultural, environmental, and spiritual 
repercussions for ngā iwi o te kāhui maunga . We have 
made our recommendations . Some of these pertain to 
specific blocks only  ; any additional details will need to 
be settled in negotiations between the parties with the 
Crown . For the treaty breaches we have identified, sub-
stantial and culturally appropriate compensation is due, 
and quantum should be settled without delay .

16.17 Taurewa Forest
In June 2008, the Crown and eight iwi (ngāi tūhoe, 
ngāti Manawa, ngāti rangitihi, ngāti tūwharetoa, ngāti 
Whakaue, ngāti Whare, raukawa, and te Paumautanga o 
te Arawa) signed a deed to settle their forestry claims in 
the central north Island . This settlement took effect on 1 
July 2009 and included the taurewa Forest .

The preamble to the Central north Island Forests Land 
Collective Settlement Act 2008 states that  :

under the terms of the deed of trust, 90% of the beneficial 
interest in the CNI forests land is to be held for the CNI Iwi 
Collective and the individual beneficial entitlement of each 
member of that Collective is to be determined by reference 
to the allocation process that has been agreed amongst those 
members and is set out in this Act . The remaining 10% of the 
beneficial interest in the CNI forests land is to be held by the 
Crown for a period of 6 years beginning on the date of vest-
ing of the land in the company . The Crown agreed proportion 
will allow claims to the forests land by other CNI claimants 
who are not represented by the CNI Iwi Collective to be set-
tled during that period of 6 years .

The taurewa Forest is one of several areas1 in the CNI 
licences that the Crown has identified as having claims 
from non-collective iwi . Consequently, the Crown is hold-
ing a share of the accumulated and future rentals relating 
to the taurewa Forest for the settlement of these non- 
collective iwi claims .

Just prior to the signing of the deed, ngāti hikairo and 
groups affiliated to Whanganui iwi filed applications for 
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urgency with the tribunal . These applications alleged that 
the settlement would affect their interests in the taurewa 
Forest . on 22 May 2008, Judge Wainwright adjourned 
sine die those applications, but reserved leave for par-
ties to renew their applications should the need arise . 
Judge Wainwright also recommended that the Crown 
and claimants meet to discuss the taurewa Forest . Public 
meetings were held soon after, one at the Whanganui race 
Course . office of treaty Settlements and treasury officials 
attended to answer claimant questions .

The tribunal refrains from any comment on the erua 
and Karioi forests, the other two Crown forests in our 
inquiry district . The erua Forest is outside the national 

Park inquiry district and the Karioi forest is substantially 
outside our district . We leave the Whanganui tribunal to 
report on both these forests .

In respect of the taurewa forest, the tribunal finds that 
ngā iwi o te kāhui maunga retain beneficial interests in 
the forest and recommend the return of the proportion-
ate Crown share of that asset to those groups not already 
covered by the CNI forestry settlement .

Notes
1. The others are Marotiri Forest, Waituhi Forest, Pureora Forest, and 
Waimihia Forest.

16.17
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Dated at          this       day of         20

Chief Judge Wilson W Isaac, presiding officer

The honourable Sir Douglas Lorimer Kidd KNZM, member

Professor Sir hirini Mead KNZM, member

Dr Monty Soutar, member
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APPenDIx I

neW claiMs

As a result of a government policy change, 1 September 2008 was nominated as the last 
date on which historical claims could be filed with the Waitangi tribunal (see section 
6AA of the treaty of Waitangi Act 1975) . once established, this deadline encouraged many 
claimants to submit claims .

The tribunal received claims relating to districts where the tribunal’s inquiry had gone 
past the point at which new claims could be admitted . The national Park inquiry was one 
of them . By 1 September 2008, the hearings had closed a year earlier and the tribunal’s 
report was well underway . This meant that the new claims relating to this district could 
not be incorporated into this tribunal’s inquiry . however, because it is uncertain when, 
or whether, further inquiries will ever be held into claims in the districts where there 
have already been inquiries or treaty settlements (or both), we felt that it was important 
to record for posterity the information that we hold about the new claims in this district .

This appendix to the report therefore serves as an acknowledgement of each of the five 
new claims that relate to this district . In relation to each, the following table  :

 ӹ identifies who the claimant is (individual, group, or organisation)  ;
 ӹ says how each new claim relates to other claimants and claims already in the inquiry  ;
 ӹ records our understanding of the matters alleged in the claim  ; and
 ӹ identifies where the report addresses similar claims issues .

This tribunal makes no findings or recommendations specifically in relation to the 
claims listed below .

Mir 6043 – Taurewa 1
Claimant
ronald David Waldrom aka harry aka ronald David ngahiraka aka ronald David 
erickson (Palmerston north)

Group or organisation
The claimant is of the ngāti Pouroto hapū of ngati tūwharetoa ki taupo . 

Relationship to existing Wai 1130 groups
The principal claimant is the brother of an existing (now deceased) claimant, Leonard 
erickson . Mr erickson’s claim was incorporated into the ngāti hikairo consolidated 
claim, represented by raewyn Wakefield and Kensington Swan .
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Key issues
The key issue concerns the taking by the Crown of the 
taurewa 1 block for the purpose of forestry from people 
who had not sold the land . This claim was first brought to 
the tribunal’s attention by the claimant’s brother .

The claimant states that he would like to essentially 
duplicate his brother’s claim to the tribunal in the name 
of his children (whom he lists in his claim) . however, he 
later states that he would like to have his claim on record 
‘as a succession’ to his brother’s claim .

From the documentation provided, it appears that the 
claimant believes that since his brother is now deceased, 
the status of the original claim is in limbo . In particular, 
he refers to the fact that in July 2002 his brother amended 
his claim to no longer be a representative one on behalf of 
himself and ngāti Pouroto but to be one for himself only .

however, this change in his brother’s claim does not 
affect its validity in the report . It is still live and will be 
reported on by the tribunal in the native Land Court 
chapter of the national Park report .

Mir 6621 – Operation of the Native Land Court
Claimant
Casey taupiri herbert (Manurewa)

Group or organisation
The claim is made on behalf of the claimant and the ngāti 
Parekawa, ngāti urunumia, and ngāti hari hapū .

Relationship to existing Wai 1130 groups
The hapū groups named do not appear on the existing 
Wai 1130 statement of claims .

Key issues
The key issue concerns the operation of the native Land 
Court .

The claimant alleges that, owing to the policies, prac-
tices, actions, and omissions of the Crown in the native 
Land Court, she has been prejudicially affected by the 
alienation of land in the national Park inquiry district .

The particular lands affected include hauhungaroa 1C, 

hauhungaroa 1D2D3, Whareroa Stream, Kowhai Flat, the 
rangitukoia block, and the Whareroa Stream reserve .

however, neither the claimant nor claimant counsel 
appear to have realised that the lands specified in this 
claim are not part of the national Park inquiry district . 
rather, they form part of the central north Island (taupō) 
region and should therefore be considered with the other 
MIR CNI claims .

Mir 6719 – Urewera 2a2 Wai 1181
Claimant
Alexander tatana (Foxton)

Group or organisation
The claimant is of ngāti raukawa and ngāti toa descent .

Relationship to existing Wai 1130 groups
The claim forms part of the Wai 1181 Perigo claim con-
cerning the acquisition of the 12,000-acre urewera block 
on the western slopes of Mount ruapehu, for which Mr 
tatana provided evidence in the national Park hearings .

Key issues
The key issue concerns officials at the Māori Land Court, 
especially those in the Māori trust Section, who deprived 
Mr tatana of a secured farming future .

The claimant alleges that the people employed in the 
Māori Land Court and the Māori trust Section were 
deceitful in their dealings with him regarding the urewera 
2A2 block . he states that he tried to follow the process 
necessary to gain control of the block, as described by the 
then Māori Land Court district officer J e Cater, but that 
ultimately his wishes were ignored and the officials did as 
they pleased with the block .

The claimant alleges that these actions prejudicially 
affected himself and his family, depriving him of the 
future he was trying to build, and were inconsistent with 
the principles of the treaty of Waitangi .

This particular claim already forms part of the Wai 1181 
claim, which is still being considered by the national Park 
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tribunal and, as such, this separate claim was not entirely 
necessary . It is possible that the claimant was concerned 
that amalgamation into the larger Wai 1181 claim would 
negatively affect his particular claim’s status . however, 
tribunal findings specifically relating to the issues raised 
in this claim will be made in the final report in the near 
future . At present, the claimant’s grievances will be dealt 
with as a case study in the report’s twentieth-century land 
and development chapter .

Mir 6729 – Turangapito Te Rangihiro Waimauri 
Claim
Claimant
richard John te tupu turanga (taumarunui) and 
Amanda Gawith

Group or organisation
The claim is made on behalf of turangapito iwi and te 
rangihiro, the first chief of Ōkahukura rotoaira .

Relationship to existing Wai 1130 groups
neither the iwi nor the chief mentioned appear in the 
existing Wai 1130 statement of claims .

Key issues
The key issues of this claim are the imposition of govern-
ment legislation on tangata whenua without agreement, 
resulting in landlessness, imprisonment without trial, and 
treatment like rebels .

The claim does not include enough specifics to be able 
to report on them in the national Park inquiry .

Wai 2192
Claimant
te ngaehe Wanikau (tūrangi)

Group or organisation
The claim is made on behalf of ngā uri o te upoko o 
tataia .

Relationship to existing Wai 1130 groups
Mr Wanikau is also a ngāti hikairo ki tongariro claimant 
in the national Park inquiry district .

Key issues
The key issue concerns the forcible removal of the te 
upoko o tataia Marae .

The claimants allege that, owing to the actions of the 
new Zealand government and its agents, ngā uri o te 
upoko o tataia were prejudicially affected, in that they 
were made homeless and their urupā left alone, by the 
removal of te upokou o tataia Marae .

In the 1960s, as part of the tongariro power develop-
ment scheme, the Crown acquired hapū land and estab-
lished the Ōtūkou quarry, where it began blasting for 
metal . This action forced the relocation of the marae with 
no compensation paid out .

This claim regarding the removal of the marae has 
already been brought to the tribunal’s attention as part 
of the ngāti hikairo ki tongariro consolidated claim . As 
such, the particulars of the marae removal will be included 
in the national Park report .

Appi

Downloaded from www.waitangitribunal.govt.nz 

Downloaded from www.waitangitribunal.govt.nz 



Downloaded from www.waitangitribunal.govt.nz

Downloaded from www.waitangitribunal.govt.nz 



1297

APPenDIx II

notes of an intervieW betWeen  

te heu heu tuKino and W nosWorthy

notes of an Interview between the hon te heu heu tukino, MLC, (of LYALL BAY, and 
tOKAANU), Chief of thess nGATA tUWHARETOA tribe, and the hon W nosworthy, 
Minister in Charge of the Department of tourist and health resorts, at WELLINGTON, 
on 13/11/20 . Captain Vercoe, native Interpreter, was also present .

Subject  : tongariro national Park .
Captain Vercoe  : The hon tukino desires to see on the subject of the tongariro 

national Park in which he is very much interested – especially in regard to the origination 
of it .

Hon Tukino  : The native land contained in that Park was partitioned by the Court, 
and there were only two partitions made in 1887 . The first sub-division was the four peaks 
of the mountains, and for a mile from the top of each peak there was a sort of circle made 
around each peak . now that subdivision was made in favour of my Father by the Court . 
he was the only one in the title of that partition, but I am not quite sure of the area . I 
think about 22,000 acres, but the remainder outside this boundary my Father put the 
Chiefs ot the different tribes on to . That year Mr Ballance heard about the sub- division 
being made . Mr Grace was Member for tauranga . Mr Ballance wanted a report, and 
wired to Mr Grace . he took my Father to rotorua to see him – my Father went there . 
When my Father arrived at rotorua he saw Mr Ballance, and Mr Ballance made a request 
to him that he should sell the Mountains so that they might be made into a national 
Park  ; and my Father asked him how he desired the sale to take place, and Mr Ballance 
explained that his reason for buying the Mountains was in order that the property could 
become the property of the public of this country for all time . My Father then said to 
him that he was quite agreeable for all those Chiefs that he had put into the land (that is 
the other partition – being the land outside that boundary set out above) to sell, but he 
would not sell himself because his prestige depended on his retaining these Mountains 
which were the proud possessions of his forefathers from their very first ancestor . They 
had always been the property of the ruling Chief – not only that but his own Grandfather 
is buried on the top of tongariro, and that is the reason why he would not sell the peaks 
of the mountains inside that boundary – outside that boundary the Government might 
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purchase  ; when my Father agreed to have the rest of the 
land bought by the Government, he asked Mr Ballance 
to have an Act passed by Parliammt making sacred the 
peaks of those mountains, and for those mountains to 
be his own property . When my Father made application 
to the Court to have those parts set aside as sacred, the 
Court told him that they had no power to do it, but that 
if he made application to the Prime Minister he would 
no doubt have that power conferred . Mr Lewis . who was 
then under Secretary for native Affairs, accompanied Mr 
Ballance at that time . When my Father returned to taupo 
township, Mr Lewis followed him there . It was then that 
an agreement was entered into between my Father and Mr 
Lewis setting out the request made to the Prime Minister, 
whicn they agreed to, that this portion of the mountains 
should be held sacred . Mr Lewis made a statement to my 
Father in this manner  :

That seeing the other rangatiras my Father put into 
the other sub-division had consented to sell, and the 
Government were acquiring that part or the country, and 
also that the Prime Minister had agreed that the portion 
asked for by my Father be set aside for himself, and should 
be held sacred, he made a request at that time (Mr Allan 
Grace was native Interpreter at this meeting) (that is, Mr 
Lewis made the request) that my Father should agree that 
the Queen be put into the title along with himself, so that 
the Crown should be represented in the title of that par-
tition . I was present, and my Father (I was his only son) 
asked me what I thought about that arrangement . I then 
said to my Father that I thought he should agree to the 
request made by Mr Lewis, as it would be a very great hon-
our to him to have the name of the Queen as co-owner, as 
it were, in that partition . It was decided that that should be 
– and that Queen Victoria should be a life member . When 
the Board was set up the Queen’s name was mentioned as 
being a 1ife-member of the Board – my Father was to be a 
life member of the Board, and at his death I was to take his 
place, and be also appointed a life member of that Board 
durring my life-time . Then he signed that agreement .

An Act was brought down in 1894 – it was then Mr 
Ballance was defeated at the elections, and another Prime 

Minister came into power . In that year – 1894 – I was 
appointed an Assessor to the native Land Court, and I 
came down to Wellington, and was present at the time this 
Bill was brought down . hone taipea (  ?) was at that time 
Maori Member for the Western electorate, and he asked 
me if I knew about this Bill being brought down . I told 
him that I knew about the arrangement with my Father 
and the under Secretary, and Mr Ballance – my Father 
died in 1888, and I had taken his place . he told me to go to 
Captain Mair who was then native Interpreter here . The 
Bill was to be pre sented to the house at 7 .30 that even-
ing – the contents of the Bill were set out in this manner  : 
that there were no Maori rights at that time – I wrote my 
obje tion at that time and it was translated into english by 
Captain Mair . Mr Shelton was under Secretary for native 
Affairs at that time . Sir robert Stout received my letter in 
Parliament . When the Bill was put before the house to be 
passed, and the Speaker asked if there were any objections, 
(I was present there at the time) Sir robert Stout objected 
to the Bill passing through . The Speaker again put it to the 
house, thinking that perhaps it was just an objection not 
really meant, but Sir robt Stout again objected to the Bill 
passing through . When he was asked why he objected to 
the Bill passing through the house, Sir robert Stout said 
he had received a letter from the son of tukino . The Bill 
was then held up . It was then referred to the Committee of 
native Affairs of the Legislative Council . I was sent for by 
that Committee shortly afterwards to be present in con-
nection with this matter . The Chairman of the Committee 
asked me if I was the son of tukino, and how many chil-
dren he had . I said I was his son, and that he had five, I 
being the only male . In the agreement it was stated that 
at my Father’s death I was to take his place in connection 
with this matter . he then asked me where this agreement 
was . I told him that Mr Lewis had the agreement . We had 
a copy of it but Mr Grace had it at that time . The proceed-
ings in connection with the Bill were then adjourned for a 
week until they had time to find where the agreement was . 
It was found, the Committee again assembled, and I was 
sent for . The agreement was written on a blue form . Mr 
Laurie Grace wrote the agreement out . I was then asked if 
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I could recognise the agreement, and said ‘yes’, and when 
it was shown to me, I recognised it . The Committee then 
undertook to have the Bill so framed that it would con-
tain all the matters set out in the agreement . If you should 
be in possession of that Bill you will see that what I say is 
absolutely correct’ .

Hon Mr Nosworthy  : ‘I will look it up’ .
Captain Vercoe  : ‘You will find it in the Maori Land 

Act, 1894’ .
Hon Tukino  : ‘That Bill was passed, and made law . 

It is my wish that the Department should do the best it 
can to further the interests of the Park because it is to my 
advantage – being one of the owners in that district . In 
1914 Mr Grace told me that my name had been struck off 
this particular Board .’

Hon Mr Nosworthy  : ‘That is the Board of trustees, 
is it not  ?’

Hon Tukino  : ‘Yes . When I heard that, of course I felt 
very grieved over it . My reason for being so grieved about 
the matter was that I am the only one in the title to the 
Land . It was the wish of the then Minister in power that 
the name of the Sovereign should be included along with 
my name in the title to the land . This is what I want to get 
at . As you are the Minister in Charge of tourist resorts, I 
want you to have my name put back as one ot the govern-
ing people in connection with that Park, and I want you 
to see that the Act of 1914 is either adjusted or struck out .’

Captain Vercoe  : ‘Perhaps you would explain 
whether the whole Board was struck out, or whether it 
was just the hon tukino’s name’ .

Hon Minister  : ‘I would have to look that up’ .
Hon Tukino  : ‘I want to tell you that I shall not cease 

being active in connection with this matter  ; if my name is 
not shown as one of the trustees I shall certainly take steps 
and will continue to take steps to have my right asserted . I 
want you to understand that I would not consider money 
in any shape or form in connection with this matter . The 
prestige of my people depends upon our holding those 
Mountains for all time, or an interest in them  ; and money 
is nothing . If you gave me a million pounds tomorrow, I 
would not give the prestige which is contained in those 

Mountains . It is my mana . My grandfather’s bones are 
resting on those places . That is all’ .

Hon Minister to Captain Vercoe  : ‘You ask 
the hon tukino what attitude he takes up in connection 
with the Katitahi Springs, whether he will interlet to the 
Department if it is for part of the national Park  ?’

Hon Tukino  : ‘no, I cannot . Those Springs are 
included in the Boundary which was awarded under the 
Court of 1887 to that set out as the sub-division belong-
ing to my Father . They are included in the mile described 
above – but there were about 20 acres in the ownership 
of which he allowed other Chiefs to participate . This was 
done because he recognised that they were medicinal 
Springs for the whole of the people’ .

Hon Mr Nosworthy  : ‘I want to put up a Bathhouse 
there . I thought of putting up a Bathhouse for the Pakeha 
and one for the Maori . I cannot spend money on property 
which is not under the control of my Department’ .

Hon Tukino  : ‘I would not like you to make it a 
money making concern, but if it for the purpose of curing 
 invalids or anything like that, I would be quite agreeable 
to give way to you’ .

Hon Mr Nosworthy  : ‘I make no definite state-
ment . I am willing to talk things over again . I would like 
to know from you whether there is any prospect of get-
ting a settlement over that matter . I am not wanting it for 
the Pakeha alone . I recognise that the Maori has his rights, 
and equal rights with the european in regard to the use of 
the Springs . It is no use my asking Pakeha to spend money 
there if no security of tenure exists’ .

Hon Tukino  : ‘I would like this particular matter left 
over between us just now to give me time to think about 
it . of course I can see that the matter is a very important 
one, and should be considered’ .

Hon Mr Nosworthy  : ‘The position as it stands 
today is almost foreign to me, and I must have time to 
consider the thing . and look into it . In regard to your own 
matter, if you will give me time, I will look into that’ .

Hon Tukino  : ‘With regard to the Springs, I will look 
into it and see if I can help meet Pakeha in connection 
with the matter . regarding the question about which I 
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came to see you  : I have all the orders of the Court in con-
nection with the partition of the land surrounding these 
Mountains’ .

Hon Mr Nosworthy  : ‘It is quite correct that sub-
section 1 of section 4 of The tongariro national Park Act, 
l894, makes provision for the appointnment of te heu 
heu tukino to hold office as trustee for life on the Board 
of trustees constituted under that Act’ .

Hon Mr Nosworthy (To Captain Vercoe)  : 
‘Does he just want to get back on to the Board of trustees  ? 
Would he be satisfied with that  ?’

Captain Vercoe  : ‘Is there such a thing as a Board of 
trustees in existence – was it not washed out by the Act of 
1914  ? I think you will find that that is so’ .

Hon Mr Nosworthy  : ‘I will look into it’ .
Captain Vercoe  : ‘his point Sir is this  : he does not 

in any way wish to take an active part in the conduct or 
control of the national Park . All he wants is the right of 
his Father, and his Father before him to that land in his 
name’ .

Hon Mr Nosworthy  : ‘he wants his name perpetu-
ated alongside of the ruling Monarch of the empire, as 
trustees in joint with the Sovereign . he wants to be hon-
orary trustee of the national Park  ?’

Captain Vercoe  : ‘That is just it . he does not want 
the name of his Father or his own name lost in connec-
tion with the thing’ .

Hon Tukino  : ‘If the governing body should at any 
time be operating in connection with the reserve, I would 
like to know what is going on around there in the interests 
of myself and my people’ .

Hon Mr Nosworthy  : ‘I will 1et him have a record of 
what is being done’ .

Hon Tukino  : ‘My reason for making this request is 
that I may be of considerable assistance to you, because 
if my people understand the position they would perhaps 
be of assistance to those officers of your Department who 
would be operating there, instead of being detrimental’ .
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Appendix iii

deed betWeen the trustees of laKe rotoaira  

and her Majesty the Queen

tHIS DEED made the 30th day of november 1972 BETWEEN
THE TRUSTEES OF LAKE ROTOAIRA a trust duly constituted pursuant to Section 438 
Maori Affairs Act 1953 together with their successors in title executors administrators and 
assigns (hereinafter called ‘the trustees’) .
AND HER MAJESTY THE QUEEN her heirs and successors in title and permitted assigns 
acting by and through the Minister of Works (hereinafter called ‘the Crown’) .

Whereas pursuant to section 438 of the Maori Affairs Act 1953 by order dated 12 october 
1965 the Maori Land Court at tokaanu vested all that piece of land being the bed of Lake 
rotoaira in the trustees subject to certain trusts terms and conditions AND WHEREAS 
the trustees are employed among other things by that order to make arrangements or 
contracts with the Crown or any department thereof for the use of the water from the 
same Lake for hydro electric or other purposes and to arrange and decide on behalf of 
the Maori beneficial owners upon the conditions affecting the rights to carry out such 
works including fixing the consideration of compensation payable to the owners thereof 
AND WHEREAS the Crown is undertaking the construction operation and maintenance 
of certain public works known as the tongariro Power Development for the generation 
of electricity AND WHEREAS the Crown has already made payments in full settlement of 
certain claims by the trustees relating to their jetties, houses, buildings, installations and 
improvements at Lake rotoaira AND WHEREAS construction operation and maintenance 
of the said public works may from time to time require altering the level or condition of 
Lake rotoaira and may from time to time require entering on Lake rotoaira and may 
from time to time require doing other things necessary for the construction operation 
and maintenance of the said public works AND WHEREAS the construction operation and 
maintenance of the said public works for the generation of electricity is in the public inter-
est AND WHEREAS the provisions of the Public Works Act 1928 empower the Minister of 
Works from time to time to enter on any private land and carry out government works 
thereon AND WHEREAS the provisions of the electricity Act 1968 empower the Minister 
of electricity from time to time to construct provide and use such works appliances and 
conveniences as may be necessary directly or indirectly for generating electricity and alter 
the level or condition of any lake or stream for the generation of electricity AND WHEREAS 
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the Minister of electricity in maintaining and operating 
the said public works and altering the level and condition 
of Lake rotoaira for the generation of electricity will in 
normal circumstances raise and lower the level of Lake 
rotoaira between 1850 .5 feet above sea level and 1852 .5 feet 
above sea level (Moturiki datum) AND WHEREAS in alter-
ing the level and condition of Lake rotoaira as aforesaid 
the level of Lake rotoaira may rise to 1854 .5 feet above sea 
level (Moturiki datum) in times of extraordinary flood 
AND WHEREAS in altering the level and condition of Lake 
rotoaira as aforesaid it may be necessary to lower sub-
stantially the level of Lake rotoaira for killing and clear-
ing lakeweed AND WHEREAS the Governor-General is 
empowered by Proclamation pursuant to the Public Works 
Act 1928 to vest land in the Crown for the generation of 
electricity AND WHEREAS the Maori beneficial owners of 
Lake rotoaira have first derived their title thereto by the 
ancient customs and usages of the Maori people and the 
Maori beneficial owners of Lake rotoaira bear a natural 
affection towards the Lake AND WHEREAS the Maori ben-
eficial owners of Lake rotoaira and the trustees wish to 
retain their present title thereto AND WHEREAS the Maori 
beneficial owners have agreed and assured the Crown that 
the Crown may exercise its said lawful powers over the 
said Lake without paying compensation AND WHEREAS 
in consideration of the waiver by the trustees of any rights 
to compensation the Crown has agreed to certain requests 
of the trustees as herein contained NOW THEREFORE in 
consideration of and in pursuance of these premises THIS 
DEED WITNESSETH as follows AND the trustees and the 
Crown COVENANT AND AGREE one with the other as 
follows  :—

1 . tHAT the Crown shall have full power in respect 
of the said Lake to exercise all the rights and pow-
ers conferred on it by the Public Works Act 1928, 
the electricity Act 1968 and the Soil and Water 
Conservation Act 1967 and any re-enactment or 
amendment of any of those Acts for the purpose of 
the maintenance and protection of the tongariro 
Power Development Scheme and in particular the 
Crown may from time to time hereafter as it thinks 
fit alter the level and condition of the said Lake, 

construct operate and maintain such works as it may 
require to alter the level or condition of the said Lake 
and enter upon the said Lake to enable it to exercise 
and enjoy the rights and powers referred to herein .

2 . tHE trustees shall not do cause to be done or per-
mit to be done in or about Lake rotoaira any act or 
thing which in the opinion of the General Manager 
of the new Zealand electricity Department damages 
or threatens the said public works or the operation or 
maintenance of the said public works .

3 . tHE trustees and the beneficial owners release and 
discharge the Crown and its successors in title its 
servants and agents from all liability to pay com-
pensation under the Public Works Act 1928 or any 
re-enactment thereof or to pay valuable consider-
ation or damages recoverable by action or otherwise 
or to make any other recompense whatsoever to the 
trustees for any loss suffered by the trustees or the 
beneficial owners arising out of the reasonable exer-
cise and enjoyment by the Crown of the rights and 
powers referred to herein including the exercise from 
time to time of powers of entry and the alteration or 
condition of the said Lake

4 . tHAT except as hereinbefore provided the trustees 
and the beneficial owners shall enjoy the rights pow-
ers and privileges available to them by law .

5 . tHE trustees shall advise the Commissioner of 
Works or the General Manager of the new Zealand 
electricity Department of their address and change 
of address for receipt of communications from the 
Crown AND any communication from the trustees to 
the Crown may be addressed to the Commissioner of 
Works or the General Manager of the new Zealand 
electricity Department at Wellington .

6 . tHAT the trustees complying with their covenants 
and agreement herein expressed or implied the 
Crown will not exercise any statutory powers of com-
pulsory acquisition of the title to the Lake for the 
purpose of the tongariro Power Development .

7 . tHAT the Crown will amend the rotoaira trout 
Fishing regulations 1959 so as to extend the opera-
tion of entry permits to include  :—
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(i) Any part of the Lake the title to which is not 
vested in the trustees,

(ii) That portion of the Wairehu Canal from the 
Lake up to the first hurdle,

(iii) That portion of the Poutu Canal between Lake 
rotoaira and the Poutu Dam that does not 
form part of the Poutu Stream,

(iv) Those portions of the streams running into 
the Poutu Stream between Lake rotoaira and 
the Poutu Dam as become suitable for fishing 
or spawning as a result of the raising of the 
level of the Lake,

AND the covenants and agreements herein expressed 
or implied and on the part of the trustees to be 
observed and performed shall extend to all the 
lands and/or waters to which the said regulations as 
amended apply .

8 . tHE Crown acknowledges that the trustees consider 
that the new lakes created by the tongariro Power 
Development and known as Lake otamangakau and 
Lake te Whaiau should be included with the waters 
subject to the rotoaira trout Fishing regulations 
1959 and agrees that after these Lakes have been 
established and the fishing potential can be deter-
mined by the Crown shall review the responsibil-
ity for administration with a view to delegating to 
the trustees such authority in relation to public use 
of the lakes as the Crown agrees is desirable in the 
interests of the trustees, the general public and the 
new Zealand electricity Department .

IN WITNESS WHEREOF these presents have been executed 
the day and year first hereinbefore written .

SIGNED by PERCY BENJAMIN ALLEN the Minister of 
Works for and on behalf of her Majesty the Queen in the 
presence of
Witness  : [R T Feist]
Address  : [Solicitor]
occupation  : [Wellington]

SIGNED by hepi te heuheu as a trustee for the time 
being of Lake rotoaira in the presence of

Witness  : [R T Feist]
Address  : [Solicitor]
occupation  : [Wellington]

SIGNED by Paterika hura as a trustee for the time 
being of Lake rotoaira in the presence of
Witness  : [R T Feist]
Address  : [Solicitor]
occupation  : [Wellington]

SIGNED by [John Takakopiri Asher] as a trustee for the 
time being of Lake rotoaira in the presence of
Witness  : [R T Feist]
Address  : [Solicitor]
occupation  : [Wellington]

SIGNED by [John Te Herekiekie Grace and Pei Te Hurinui 
Jones] as trustees for the time being of Lake rotoaira in 
the presence of
Witness  : [R T Feist]
Address  : [Solicitor]
occupation  : [Wellington]

SIGNED by [Maraenui Iwikau] as a trustee for the time 
being of Lake rotoaira in the presence of
Witness  : [R T Feist]
Address  : [Solicitor]
occupation  : [Wellington]

SIGNED by [Sam Karatea and Te Awhina K Wikaira] as 
trustees for the time being of Lake rotoaira in the pres-
ence of
Witness  : [R T Feist]
Address  : [Solicitor]
occupation  : [Wellington]

SIGNED by [John Hura and Arthur Smallman] as trustees 
for the time being of Lake rotoaira in the presence of
Witness  : [R T Feist]
Address  : [Solicitor]
occupation  : [Wellington]

Appiii

Downloaded from www.waitangitribunal.govt.nz 

Downloaded from www.waitangitribunal.govt.nz 



Downloaded from www.waitangitribunal.govt.nz

Downloaded from www.waitangitribunal.govt.nz 



1305

APPenDIx IV

select record of inQuiry

Select Record of Proceedings
1.  Statements of Claim
1.1.1 Wai 37
Margaret Makariti Poinga, statement of claim on behalf of ngāti hikairo, concerning the 
Ōkahukura block, undated, received 31 March 1987
(a) Margaret Makariti Poinga, statement of claim on behalf of ngāti hikairo, concerning the 
Ōkahukura block, undated, received 7 october 1991
(b) Margaret Makariti Poinga et al, amended statement of claim on behalf of ngāti hikairo, 
8 December 2004
(c) Margaret Makariti Poinga and Alec Philips, amended statement of claim on behalf of ngāti 
hikairo, 8 December 2004
(d) Margaret Makariti Poinga, amended statement of claim on behalf of ngāti hikairo, 27 April 
2006

1.1.2 Wai 48
te Aroha Ann ruru Waitai, statement of claim on behalf of tamaupoko, concerning Waimarino 
and other lands, undated, received 9 october 1987
(a) te Aroha Ann ruru Waitai, amended statement of claim on behalf of tamaupoko, undated, 
received 1 May 1992

1.1.3 Wai 61
Stephen Asher, statement of claim on behalf of rotoaira Forest trust et al, concerning Kaimanawa 
to rotoaira lands, 9 June 1988
(a) Stephen Asher, amended statement of claim, not dated

1.1.4 Wai 81
te Aroha Ann ruru Waitai, statement of claim on behalf of tamaupoko, concerning the tongariro 
national Park, 26 February 1988

1.1.5 Wai 146
Kevin Amohia et al, statement of claim, concerning King Country lands, 13 June 1990
(a) Kevin Amohia et al, amended statement of claim, 27 June 1990
(b) Kevin Amohia et al, amended statement of claim, 27 September 2001

1.1.6 Wai 151
ropata Matiu Koroniria Gray et al, statement of claim on behalf of ngāti rangi, concerning 
Waiōuru and other lands, not dated
(a) ropata Matiu Koroniria Gray et al, amended statement of claim Amendment, 6 April 2002
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1.1.7 Wai 178
Stephen Asher, statement of claim on behalf of Lake rotoaira 
trust, concerning Lake rotoaira, 25 February 1991
(a) Stephen Asher, amended statement of claim, 10 December 
2001

1.1.8 Wai 221
Joan Akapita, statement of claim on behalf of tamaūpoko, con-
cerning Waimarino no 1 and other railway lands

1.1.9 Wai 226
George Asher, statement of claim on behalf of rotoaira Forest 
trust & tūwharetoa trust Board, concerning tūwharetoa 
Geothermal, 24 June 1991

1.1.10 Wai 227
Matiu Mareikura and others, statement of claim, concerning 
raetihi and Mangaturuturu blocks, 19 February 2002
(a) Matiu Mareikura and others, amended statement of claim, 
9 April 2002
(b) Matiu Mareikura and others, amended statement of claim, 
5 December 2002

1.1.11 Wai 467
noel Akapita, statement of claim, concerning the tongariro 
national Park, undated, received 30 June 1994

1.1.12 Wai 480
Sir hepi te heuheu, statement of claim on behalf of ngāti 
tūwharetoa, concering the conservation management strategy 
for tongariro/taupō, 1 March 1995

1.1.13 Wai 490
Karauia hapū of ngāti tūwharetoa, statement of claim on behalf 
of Karauia hapū of ngāti tūwharetoa, concerning the tokaanu 
hot springs reserve, 22 February 1994
(a) Karauia hapū of ngāti tūwharetoa, amended statement of 
claim, not dated

1.1.14 Wai 502
Mahlon nepia, statement of claim on behalf of ngāti 
tūrangitukua, concerning tongariro national Park, 4 April 1995
(a) Lana te rangi, statement of claim on behalf ngāti 
tūrangitukua, concerning the tongariro national Park, 8 May 
2007

1.1.15 Wai 554
hune rapana and others, statement of claim concerning taupō 
lands in te Makotuku and ruapehu survey districts, 12 october 
1994

1.1.16 Wai 555
Mark Koro Cribb and others, statement of claim concerning the 
taumatamahoe block, 12 September 1995
(a) Mark Koro Cribb and others, amended statement of claim, 
16 February 1996
(b) Mark Koro Cribb and others, amended statement of claim, 
26 March 2000
(c) Mark Koro Cribb and others, amended statement of claim, 
13 March 2002

1.1.17 Wai 575
tumu te heuheu, statement of claim on behalf of the 
tūwharetoa Māori trust Board, concerning ngāti tūwharetoa 
land and resources, 26 April 1996
(a) tumu te heuheu, amended statement of claim, 5 november 
2004
(b) tumu te heuheu, amended statement of claim, 
16 november 2004
(c) tumu te heuheu, amended statement of claim, 8 December 
2004
(d) tumu te heuheu, amended statement of claim, 
14 December 2004

1.1.18 Wai 833
Wiparaki Allen Pakau, statement of claim on behalf of ngāti 
hikairo and ngāti tūwharetoa, concerning te Moana rotoaira 
and resources, 17 August 1999
(a) Wiparaki Allen Pakau, amended statement of claim, 
8 December 2004
(b) Wiparaki Allen Pakau, amended statement of claim, 
7 December 2007
(c) Claimant counsel, memorandum, 12 June 2008

1.1.19 Wai 836
Patricia henare and another, statement of claim on behalf of te 
Puawaitanga Mokopuna trust, elenore Anaru Whānau trust 
and tira taurerewa, concerning the Makotuku block IV, 26 July 
1999
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1.1.20 Wai 843
Barbara Ann Lloyd, statement of claim, concerning Waimarino 
blocks and Waikune Prison, 23 March 2000

1.1.21 Wai 933
Margaret Makariti Poinga and another, statement of claim on 
behalf of ngāti hikairo, concerning Lake rotoaira and the 
Wairehu Stream, 20 August 2000
(a) Barbara Ann Lloyd, amended statement of claim, 
8 December 2004
(b) Barbara Ann Lloyd, amended statement of claim, 
8 December 2004

1.1.22 Wai 954
robert Wayne Cribb, statement of claim on behalf of tamakana 
Iwi, concerning tamakana Waimarino 1 block, 2 october 2001
(a) robert Wayne Cribb, amended statement of claim, 13 March 
2002
(b) robert Wayne Cribb, amended statement of claim, 
23 January 2003

1.1.23 Wai 965
Leonard hiraka erickson, statement of claim on behalf of ngāti 
Pouroto of ngāti tūwharetoa, concerning taurewa 1 block
(a) Leonard hiraka erickson, amended statement of claim, 
17 July 2002
(b) Leonard hiraka erickson, amended statement of claim, 
8 December 2004
(c) Wai 965, 903, 1200
Leonard hiraka erickson, amended statement of claim, 12 June 
2008

1.1.24 Wai 998
John Manunui, statement of claim on behalf of ngāti hikairo 
and ngāti Manunui of ngāti tūwharetoa, concerning the 
Whanganui river, 29 november 2001
(a) John Manunui, amended statement of claim, 14 october 
2004

1.1.25 Wai 1029
Monica Matamua, statement of claim on behalf of the descend-
ants of tamakeno and ngāti hinewai, concerning the taurewa 
blocks, 24 october 2002

1.1.26 Wai 1044
rawinia Konui-Paul and others, statement of claim on behalf 
of the descendants of te huri hokopakeke and ngāti te Ika of 
ngāti hikairo ki tūwharetoa, concerning ngāti te Ika of ngāti 
hikairo ki tūwharetoa lands and resources, 16 September 2002
(a) rawinia Konui-Paul and others, amended statement of 
claim, 8 December 2004
(b) rawinia Konui-Paul and others, amended statement of 
claim, 8 December 2004

1.1.27 Wai 1072
Mathew haitana, statement of claim on behalf of ngāti 
ruakopiri, concerning the Waimarino block, 23 December 2002

1.1.28 Wai 1073
Chris ngataierua, statement of claim on behalf of ngāti 
Kōwhaikura, concerning the Waimarino block, 10 January 2003

1.1.29 Wai 1170
rangi Bristol and others, statement of claim on behalf of te 
tangata Whenua o uenuku, concerning the lands of te tangata 
Whenua o uenuku, 14 April 2004

1.1.30 Wai 1181
Maria Annette Perigo, statement of claim on behalf of the 
descendants of Winiata te Kakahi, concerning the urewera 2A2 
block, 12 May 2004

1.1.31 Wai 1189
Kahukura taiaroa, statement of claim on behalf of ngāti 
Matakaha, concerning loss of lands in Waimarino block

1.1.32 Wai 1192
Dean hiroti, Patrick te oro, and Aiden Gilbert, statement of 
claim on behalf of ngāti Maringi, concerning Waimarino block, 
23 June 2004

1.1.33 Wai 1196
Merle Maata ormsby and others, statement of claim on behalf 
of ngāti tūwharetoa and ngāti hikairo, concerning the 
tongariro Power Development Scheme lands, 01 February 2004

1.1.34 Wai 1202
rangi Bristol, raymond rapana, Dean hiroti, Geraldine 
taurerewa, ngaire Janine Williams, and others, statement of 
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claim on behalf of themselves and the te tangata Whenua o 
uenuku, concerning the Whanganui river trust Board Act, 22 
July 2004

1.1.35 Wai 1224
robert Wayne Cribb and another, statement of claim on behalf 
of the descendants of uenuku tūwharetoa, concerning the loss 
of lands and minerals, 23 September 2004
(a) robert Wayne Cribb and another, amended statement of 
claim, 24 october 2006

1.1.36 Wai 1260
John reweti and others, statement of claim on behalf of ngāti 
Waewae of ngāti tūwharetoa, concerning the lands in national 
Park and taihape Inquiry, 14 February 2005
(a) John reweti and others, statement of claim, 8 December 
2005

1.1.37 Wai 1261
Aiden Gilbert, statement of claim on behalf of ngāti tara, con-
cerning the lands in national Park and Whanganui Inquiry, 
17  May 2005

1.1.38 Wai 1262
tyronne Smith and another, statement of claim on behalf of 
ngāti hikairo ki tongariro of ngāti tūwharetoa, concerning 
lands in the national Park, 2 June 2005
(a) tyronne Smith and another, amended statement of claim, 
8  December 2005

1.1.39 Wai 1263
James read and others, statement of claim on behalf of te uri 
o rangiteauria, concerning the Waiōuru army base, tongariro 
Power Development Scheme, Karioi State Forest, and railway 
lands, 8 June 2005
(a) James read and others, amended statement of claim, 
14  August 2006

1.1.40 Wai 1264
Peter Clarke, statement of claim on behalf of tutemohuta, con-
cerning lands in the national Park, 10 June 2005

1.1.41 Wai 73
te Mataara Pēhi and others, statement of claim, concerning 
Waimarino lands, 11 october 1988

(a) te Mataara Pēhi and others, amended statement of claim, 
29 January 1998
(b) te Mataara Pēhi and others, amended statement of claim, 21 
november 2002
(c) Vacant

4. Transcripts and Translations
4 .1 .1 transcript of cross-examination of G Park during Wai 262 
hearing week 13, 20–23 May 2002

4 .1 .2 transcript of cross-examination of G Park during Wai 262 
hearing week 14, 4–7 June 2002

4 .1 .3 transcript of cross-examination of t Walzl during Wai 
1200 hearing week, 7–11 March 2005 (Wai 1200, 4 .1 .4)

4 .1 .4 transcript of cross-examination of t hearn during Wai 
1200 hearing week, 14–18 March 2005 (Wai 1200, 4 .1 .5)

4 .1 .5 transcript of cross-examination of B Coombes during Wai 
894 hearing week, 28 november–3 December 2004

4 .1 .6 transcript of first hearing, held at Maungārongo Marae, 
Ōhakune, 20–23 February 2006

4 .1 .7 transcript of second hearing, held at Grand Chateau, 
national Park, 13–17 March 2006

4 .1 .8 transcript of fourth hearing, held at te Puke Marae, 
raetihi, 15–19 May 2006

4 .1 .9 transcript of fifth hearing, held at Powderhorn Chateau, 
Ōhakune, 28 August 2006, and tirorangi Marae, Ōhakune, 29 
August–1 September 2006

4 .1 .10 transcript of sixth hearing, held at Papakai Marae, 
tūrangi, 18–22 September 2006

4 .1 .11 transcript of seventh hearing, held at Ōtūkou Marae, 
national Park, 11–13 october and 16–20 october 2006
(a) transcription of evidence and cross-examination of 
P Ōtimi, 2 April 2007, seventh hearing, held at Ōtūkou Marae, 
national Park, 11–13 october and 16–20 october 2006
(b) transcription of evidence and cross-examination of 
J Koning, 2 April 2007, seventh hearing, held at Ōtūkou Marae, 
national Park, 11–13 october and 16–20 october 2006
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4 .1 .12 transcript of eighth hearing, held at Ōhakune RSA 
Working Men’s Club, 27–30 november and 1 December 2007

4 .1 .13 transcript of extra evidential day, held at Waitangi 
tribunal offices, Wellington, 14 February 2007

Select Record of Documents
* Document is confidential and unavailable to the public without leave 
from the tribunal

A Series
A1 robyn Anderson, ‘tongariro national Park Project – First 
Progress report’ (commissioned progress report, Wellington  : 
Crown Forestry rental trust, 2004)

A2 Angela Ballara, ‘tribal Landscape overview, c1800 – c1900 
in the taupō, rotorua, Kaingaroa and national Park Inquiry 
Districts’ (commissioned research report  : Wellington, Crown 
Forestry rental trust, 2004)
(a) Angela Ballara, ‘Summary of “tribal Landscape overview, 
c1800 – c1900 taupo, rotorua, Kaingaroa and national Park” ’ 
(commissioned summary report, Wellington  : Crown Forestry 
rental trust, 2006)

A3 robyn Anderson, ‘tongariro national Park Project – 
Second Progress report’ (commissioned progress report, 
Wellington  : Crown Forestry rental trust, 2004)

A4 nicholas Bayley, ‘Murimotu and rangipō–Waiū 1860–2000’ 
(commissioned research report, Wellington  : Waitangi tribunal, 
2004)
(a) nicholas Bayley, ‘revised version of Murimotu and 
rangipō–Waiū 1860–2000’ (commissioned research report, 
Wellington  : Waitangi tribunal, 2006)
(b) nicholas Bayley, ‘Summary of “Murimotu and rangipō–
Waiū 1860–2000” ’ (commissioned summary report, 
Wellington  : Waitangi tribunal, 2006)
(c) nicholas Bayley, ‘Answers to Questions of Clarification’, 
23 February 2006

A5 Paula Berghan, ‘Block research narratives of the tongariro 
national Park District’ (commissioned resource document, 
Wellington  : Crown Forestry rental trust, 2004)
(a) Paula Berghan, comp, ‘Document Bank to “Block research 
narratives of the tongariro national Park District” ’, 15 vols 

(document bank, Wellington  : Crown Forestry rental trust, 
2004)

A6 nicholas Bayley and Mark Derby, ‘tongariro national Park 
Management from 1980 to Present’ (commissioned scoping 
report, Wellington  : Waitangi tribunal, 2004)
(a) nicholas Bayley and Mark Derby, ‘Summary of 
“tongariro national Park Management from 1980 to Present” ’ 
(commissioned summary report, Wellington  : Waitangi 
tribunal, 2006)

A7 James Mitchell and Craig Innes, ‘Whanganui and national 
Park Alienation Study’ (commissioned research report, 
Wellington  : Waitangi tribunal, 2004)
(b) Craig Innes and James Mitchell, ‘Summary of “Whanganui 
and national Park Alienation Study” ’ (commissioned summary 
report, Wellington  : Waitangi tribunal, 2006)
(c) Craig Innes and James Mitchell, ‘Correction to Summary 
of “Whanganui and national Park Alienation Study” ’, 10 March 
2006

A8 tony Walzl, ‘hydro-electricity Issues  : The tongariro Power 
Development Scheme report’ (commissioned research report, 
Wellington  : Crown Forestry rental trust, 2005)
(a) tony Walzl, comp, ‘Document Bank to “hydro-electricity 
Issues – The tongariro Power Development Scheme report” ’, 
2 vols (document bank, Wellington  : Crown Forestry rental 
trust, 2005)
(b) tony Walzl, ‘Presentation Summary of “hydro-electricity 
Issues – The tongariro Power Development Scheme report” ’ 
(commissioned summary report, Wellington  : Crown Forestry 
rental trust, 2006)
(c) tony Walzl, ‘Answers Provided in response to Direction of 
the Presiding officer, paper 2 .3 .50’, 10 october 2006

A9 robyn Anderson, ‘tongariro national Park – An 
overview report on the relationship between Maori and the 
Crown in the establishment of the tongariro national Park’ 
(commissioned overview report, Wellington  : Crown Forestry 
rental trust, 2005)
(a) robyn Anderson, comp, ‘Supporting Documents 
to “tongariro national Park – An overview report on 
the relationship between Maori and the Crown in the 
establishment of the tongariro national Park” ’
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A10 ‘Conference of Wanganui, taupo and Waikato Maoris’, 
February 1876

A11 A Walton, ‘Settlement Patterns in the Whanganui river 
Valley, 1839–1864’, New Zealand Journal of Archaeology, vol 16 
(1994), pp 123–168

A12 John te herekiekie Grace, Tuwharetoa  : A History of the 
Maori People of the Taupo District (Auckland  : reed, 1959)

A13 Alan Ward, ‘Whanganui ki Maniapoto  : Preliminary 
historical report for Wai 48 and related Claims’ 
(commissioned research report, Wellington  : Waitangi tribunal, 
1992)

A14 John Koning, Lake Rotoaira  : Maori Ownership and Crown 
Policy towards Electricity Generation 1964–1972 (Wellington  : 
Waitangi tribunal, 1993)
(a) John Koning, brief of evidence, 13 September 2006

A15 Cathy Marr, Public Works Takings of Maori Land, 1840–
1981, Waitangi tribunal rangahaua Whānui Series (Wellington  : 
Waitangi tribunal, 1997)

A16 Donald M Loveridge, Maori Land Councils and Maori 
Land Boards  : A Historical Overview, 1900 to 1952, Waitangi 
tribunal rangahaua Whānui Series (Wellington  : Waitangi 
tribunal, 1996)

A18 Gary hawke, brief of evidence, September 2000

A19 robert hayes, brief of evidence, 17January 2001

A20 Geoff Park, Effective Exclusion  ? An Exploratory Overview 
of Crown Actions and Maori Responses Concerning the 
Indigenous Flora and Fauna, 1912–1983 (Wellington  : Waitangi 
tribunal, 2001)
(a) Geoff Park, ‘Summary of “effective exclusion  ? An 
exploratory overview of Crown Actions and Maori responses 
Concerning the Indigenous Flora and Fauna, 1912–1983’ 
(commissioned summary report, Wellington  : Waitangi 
tribunal, 2006)
(b) Geoff Park, ‘Summary of Part one of “effective exclusion  ? 
An exploratory overview of Crown Actions and Maori 
responses Concerning the Indigenous Flora and Fauna, 

1912–1983” ’ (commissioned summary report, Wellington  : 
Waitangi tribunal, 2006)
(c) Geoff Park, ‘Summary of Parts II and III of “effective 
exclusion  ? An exploratory overview of Crown Actions and 
Maori responses Concerning the Indigenous Flora and Fauna, 
1912–1983” ’ (commissioned summary report, Wellington  : 
Waitangi tribunal, 2006)

A21 Donald M Loveridge, ‘executive Summary of “Maori 
Lands and British Colonization 1840–1865 – A Preliminary 
Analysis” ’ (commissioned summary report, Wellington  : Crown 
Law office, 2001)

A22 tahu Kukutai, Ian Pool, and Janet Sceats, ‘Central north 
Island Iwi – Population Patterns and trends’ (commissioned 
research report, Wellington  : Crown Forestry rental trust, 2002)

A23 robert hayes, ‘Protection Mechanisms’ (commissioned 
research report, Wellington  : Crown Law office, 2002)

A24 robert hayes, ‘Summary of “Protection Mechanisms” ’ 
(commissioned summary report, Wellington  : Crown Law 
office, 2002)

A25 Gary hawke, ‘Capital, Finance and Development  : 
reflections on economic Concepts and the Gisborne Inquiry’ 
(commissioned research report  : Wellington  : Crown Law office, 
2002)

A26 robert hayes, ‘native Land Court (Leasing)’ 
(commissioned research report, Wellington  : Crown Law office, 
2002)

A27 robert hayes, ‘Summary of “native Land Court 
(Leasing)” ’ (commissioned summary report, Wellington  : 
Crown Law office, 2002)

A28 robert hayes, ‘Summary of “Crown Purchasing” ’ 
(commissioned summary report, Wellington  : Crown Law 
office, 2002)

A29 robyn Anderson, ‘Whanganui Iwi and the Crown, 
1865–1880’ (commissioned research report, Wellington  : Crown 
Forestry rental trust, 2004)
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A30 robyn Anderson, ‘Whanganui Iwi and the Crown, 
1880–1900’ (commissioned research report, Wellington  : Crown 
Forestry rental trust, 2004)

A31 Keith Pickens, ‘Introduction and operation of the native 
Land Court in the Central north Island’ (commissioned 
research report, Wellington  : Crown Forestry rental trust, 
2004)

A32 Keith Pickens, ‘Summary of “Introduction and operation 
of the native Land Court in the Central north Island” ’ 
(commissioned summary report, Wellington  : Crown Forestry 
rental trust, 2004)

A33 Michael Macky, ‘Crown Purchasing in the Central north 
Island Inquiry District 1870–1890’ (commissioned research 
report, Wellington  : Crown Law office, 2004)

A34 Michael Macky, ‘Summary of “Crown Purchasing 
in the Central north Island Inquiry District 1870–1890’ 
(commissioned research report, Wellington  : Crown Law office, 
2004)

A35 Peter Clayworth, ‘ “Located on the Precipices and 
Pinnacles”  : A report on the Waimarino non-Seller Blocks and 
Seller reserves’ (commissioned research report, Wellington  : 
Waitangi tribunal, 2004)
(a) Peter Clayworth, ‘Summary of ” ’Located on the Precipices 
and Pinnacles’  : A report on the Waimarino non-Seller 
Blocks and Seller reserves” ’ (commissioned summary report, 
Wellington  : Waitangi tribunal, 2006)
(b) Peter Clayworth, responses to Written Questions from 
Claimant Counsel, 15 May 2006

A36 Philip Cleaver, ‘The taking of Maori Land for Public 
Works in the Whanganui Inquiry District, 1850–2000’ 
(commissioned research report, Wellington  : Waitangi tribunal, 
2004)
(a) Philip Cleaver, ‘Summary of “The taking of Maori 
Land for Public Works in the Whanganui Inquiry District” ’ 
(commissioned research report, Wellington  : Waitangi tribunal, 
2004)

A37 Crown Law office, ‘Summary Details of the Crown 
Acquisition of Central north Island Forest Lands’, not dated

A38 Peter McBurney, ‘Scenery Preservation & Public Works 
takings (taupo–rotorua) c 1880–1980’ (commissioned research 
report, Wellington  : Crown Forestry rental trust, 2004)

A39 Bruce Stirling, ‘taupo–Kaingaroa nineteenth Century 
overview’, 2 vols (commissioned overview report, Wellington  : 
Crown Forestry rental trust, 2004)
(a) Bruce Stirling, ‘Presentation Summary of “taupo–
Kaingaroa nineteenth Century overview” ’ (commissioned 
summary report, Wellington, Crown Forestry rental trust, 
2006)
(b) Bruce Stirling, comp, ‘Supplementary Supporting 
Documents to “taupo–Kaingaroa nineteenth Century 
overview” ’

A40 tony Walzl, ‘Whanganui Land, 1900–1970’ (commissioned 
research report, Wellington  : Crown Forestry rental trust, 
2004)

A41 tony Walzl, ‘ngati rangi Land Issues, 1840–1970’ 
(commissioned research report, Wellington  : Crown Forestry 
rental trust, 2004)
(a) tony Walzl, ‘Summary of “ngati rangi Land Issues, 1840–
1970” ’ (commissioned summary report, Wellington  : Crown 
Forestry rental trust, 2006)

A42 tJ hearn, ‘taupo–Kaingaroa twentieth Century 
overview  : Land Alienation and Land Administration, 
1900–1993’ (commissioned research report, Wellington  : Crown 
Forestry rental trust, 2004)

A43 Cathy Marr, ‘The Waimarino Purchase report  : The 
Investigation, Purchase and Creation of reserves in the 
Waimarino Block, and Associated Issues’ (commissioned 
research report, Wellington  : Waitangi tribunal, 2004)
(a) Cathy Marr, ‘Summary and response to Statement of 
Issues for “The Waimarino Purchase report” ’ (commissioned 
summary report, Wellington  : Waitangi tribunal, 2006)

A44 tony Walzl, ‘Maori and Forestry (taupo–Kaingaroa–
rotorua), 1890–1990’, 2 vols (commissioned research report, 
Wellington  : Crown Forestry rental trust, 2005)
(a) tony Walzl, ‘Presentation Summary of “Maori and Forestry 
(taupo–Kaingaroa– rotorua), 1890–1990’ (commissioned 
summary report, Wellington  : Crown Forestry rental trust, 
2006)

Appiv

Downloaded from www.waitangitribunal.govt.nz 

Downloaded from www.waitangitribunal.govt.nz 



Te  Kāhui  Maunga :  The  National  Park Distr ic t  Inquiry  Report

1312

A45 Donald Loveridge, ‘The origins of the native Land Acts 
and native Land Court in new Zealand’ (commissioned 
research report, Wellington  : Crown Law office, 2000)

A46 Donald Loveridge, ‘Précis of “The origins of the 
native Land Acts and native Land Court in new Zealand’ 
(commissioned summary report, Wellington  : Crown Law 
office, 2005)

A47 Donald Loveridge, ‘Summary of “The Development of 
Crown Policy on the Purchase of Maori Lands, 1865–1910  : 
A Preliminary Survey’ (commissioned summary report, 
Wellington  : Crown Law office, 2005)

A48 Crown Forestry rental trust, ‘Maps of the national Park 
Inquiry District – A Thematic overview Map Book to Support 
the Waitangi tribunal hearings’, 2005
(a) Crown Forestry rental trust, ‘national Park overview 
Mapbook, Part 2 – A District overview Map Book to Support 
Waitangi tribunal Proceedings’, 2006

A49 Michael o’Leary, ‘A report on upper Whanganui District 
Claims’ (commissioned research report, Ōhakune  : Central 
Cluster Claimants, 2005)
(a) Michael o’Leary, comp, ‘Supporting Documents to 
“A report on upper Whanganui District Claims”  : native Land 
Court Minute Book transcripts and Copies’
(b) Charlotte Castle, comp, Michael o’Leary, ‘Supporting 
Documents to Michael o’Leary, “A report on upper 
Whanganui District Claims”  : historical Material on ngāti 
uenuku, tamakana, tamahaki’
(c) Michael o’Leary, ‘Summary of “A report on upper 
Whanganui District Claims” ’ (commissioned summary report, 
Ōhakune  : Central Cluster Claimants, 2006)

A50 Keith Pickens, ‘operation of the native Land Court 
in the national Park Inquiry District in the 19th Century’ 
(commissioned research report, Wellington  : Crown Law office, 
2005)
(a) Keith Pickens, ‘Summary of “operation of the native 
Land Court in the national Park Inquiry District in the 19th 
Century” ’ (commissioned summary report, Wellington  : Crown 
Law office, 2006)
(b) Keith Pickens, ‘Some Key Dates and Documents  : taupo, 
Wanganui and hastings native Land Court Sittings, 1885–1887’, 
november 2006

(c) Keith Pickens, reply to questions in writing regarding 
‘operation of the native Land Court in the national Park 
Inquiry District in the 19th Century’, 2 February 2007

A51 Marian horan, ‘The tongariro Power Development  : 
Selected Issues’ (commissioned research report, Wellington  : 
Crown Law office, 2005)
(rr) Marian horan, ‘Summary of “The tongariro Power 
Development  : Selected Issues” ’ (commissioned summary 
report, Wellington  : Crown Law office, 2006)

A52 Marian horan, ‘Government Lease negotiations for 
Murimotu, ruanui, rangiwaea and rangipō–Waiū, 1874–1885’ 
(commissioned research report, Wellington  : Crown Law office, 
2005)
(c) Marian horan, ‘Summary of “Government Lease 
negotiations for Murimotu, ruanui, rangiwaea and rangipō–
Waiū, 1874–1885’ (commissioned summary report, Wellington  : 
Crown Law office, 2006)
(d) Marian horan, reply to questions in writing regarding 
‘Government Lease negotiations for Murimotu, ruanui, 
rangiwaea and rangipō–Waiū, 1874–1885’, 2 February 2007

A53 Cecilia edwards, ‘tongariro national Park  : The Legislative 
regime and Park Management, 1894–1952’ (commissioned 
research report, Wellington  : Crown Law office, 2005)
(g) Cecilia edwards, ‘Summary of “tongariro national Park  : 
The Legislative regime and Park Management, 1894–1952” ’ 
(commissioned summary report, Wellington  : Crown Law 
office, 2006)
(h) Cecilia edwards, reply to questions in writing regarding 
‘tongariro national Park  : The Legislative regime and Park 
Management, 1894–1952’, 2 February 2007

A54 Paul Meredith, ‘upper Whanganui ki tongariro  : A Brief 
Paper Prepared for the Central Cluster Charitable trust, 
national Park Inquiry’ (commissioned research report, 
Wellington  : Central Cluster Charitable trust with Crown 
Forestry rental trust, 2005)
(a) Paul Meredith, ‘Amended report for “upper Whanganui 
ki tongariro  : A Brief Paper Prepared for the Central Cluster 
Charitable trust, national Park Inquiry” ’, April 2006
(b) Paul Meredith, ‘Second Amended report for “upper 
Whanganui ki tongariro  : A Brief Paper Prepared for the 
Central Cluster Charitable trust, national Park Inquiry” ’, 
May 2006
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(c) Correspondence between ngāti rangipōutaka and te Manu 
tute and te Wananga, 3 March 1877

A55 Michael Macky, ‘Kemp’s trust’ (commissioned research 
report, Wellington  : Crown Law office, 2005)
(a) Michael Macky, comp, ‘Document Bank to “Kemp’s trust” ’
(b) Michael Macky, ‘Summary of “Kemp’s trust” ’ 
(commissioned summary report, Wellington  : Crown Law 
office, 2006)
(c) Michael Macky, ‘errata and Clarification for “Kemp’s trust” ’, 
28 november 2006

A56 Andrew Joel, ‘The origins of the Gift of the Peaks and the 
establishment of the tongariro national Park’ (commissioned 
research report, Wellington  : Crown Law office, 2005)
(a) Andrew Joel, comp, ‘Document Bank to “The origins of 
the Gift of the Peaks and the establishment of the tongariro 
national Park” ’
(b) Andrew Joel, ‘Summary of “The origins of the Gift of the 
Peaks and the establishment of the tongariro national Park” ’ 
(commissioned summary report, Wellington, Crown Law 
office, 2006)
(c) Andrew Joel, ‘tongariro national Park Peak timeline of 
Selected Key events’ (commissioned timeline, Wellington  : 
Crown Law office, 2006)

A57 Leanne Boulton, ‘Contextual Material on Maori and 
Socio-economic Issues in the national Park Inquiry District, 
1890–1990  : A Scoping report’ (commissioned scoping report, 
Wellington  : Waitangi tribunal, 2006)
(a) Leanne Boulton, ‘Summary of “Contextual Material on 
Maori and Socio-economic Issues in the national Park Inquiry 
District, 1890–1990  : A Scoping report” ’ (commissioned 
summary report, Wellington  : Waitangi tribunal, 2006)
(b) Leanne Boulton, ‘Appendix 2  : number of Maori Voters 
by Location and Iwi/hapu Affiliations, 1908, to “Contextual 
Material on Maori and Socio-economic Issues in the national 
Park Inquiry District, 1890–1990  : A Scoping report” ’, March 
2006

A58 russell Kirkpatrick, Kataraina Belshaw, and John 
Campbell, ‘Land-Based Cultural resources and Waterways 
and environmental Impacts (rotorua, taupo and Kaingaroa), 
1840–2000’ (commissioned research report, Wellington  : Crown 
Forestry rental trust, 2004)

(a) russell Kirkpatrick, Kataraina Belshaw, and John Campbell, 
‘Summary of “Land-Based Cultural resources and Waterways 
and environmental Impacts (rotorua, taupo and Kaingaroa), 
1840–2000” ’ (commissioned summary report, Wellington  : 
Crown Forestry rental trust, 2006)
(b) russell Kirkpatrick, Answers to Statement of Issues  : Lake 
rotoira, August 2006

A59 Bruce Stirling, ‘Kingitanga to te Kooti  : taupo in the 1860s’ 
(commissioned research report, Wellington  : Crown Forestry 
rental trust, 2005)
(a) Bruce Stirling, ‘Presentation Summary for “Kingitanga to 
te Kooti  : taupo in the 1860s” ’ (commissioned summary report, 
Wellington  : Crown Forestry rental trust, 2006)

A60 tony Walzl, ‘Maori and Forestry (taupo–rotorua–
Kaingaroa), 1890–1990’ (commissioned research report, 
Wellington  : Crown Forestry rental trust, 2005)

A61 Che Philip Wilson, brief of evidence, 10 February 2006

A62 Colin richards, first brief of evidence, 10 February 2006
(a) Colin richards, replacement first brief of evidence, 22 
February 2006

A63 Colin richards, second brief of evidence, 10 February 2006

A64 Keith William Paetaha Wood, brief of evidence, 
10 February 2006

A65 te Whetumarama Mareikura, brief of evidence, 
10 February 2006

A66 tony James Davis Waho, brief of evidence, 10 February 
2006

A67 raana Virginia Mareikura, brief of evidence, english 
translation, 10 February 2006
(a) raana Virginia Mareikura, brief of evidence, te reo Māori, 
10 February 2006
(b) raana Virginia Mareikura, replacement brief of evidence, 
16 February 2006

A68 Mark tumanako Gray, brief of evidence, english 
translation, 10 February 2006
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A68—continued
(a) Mark tumanaku Gray, brief of evidence, te reo Māori, 
10 February 2006
(b) Mark tumanako Gray, replacement brief of evidence, 
22 February 2006

A69 toni Waho, Che Wilson, tūrama hāwira, esther tinirau, 
and hinurewa Poutu, ‘te Kāhui Maunga, te Ahi Kā o Paerangi, 
te Mana Whenua o ngāti rangi  : ngāti rangi Customary 
tenure report’, confidential, February 2006*
(a) Crown Forestry rental trust, ‘te Kāhui Maunga, te Ahi Kā 
o Paerangi – Map book’, confidential, February 2006*
(c) Correspondence between Alan Ward and Paul harman 
regarding Wai 48, 27 June to 30 August 1991, confidential
(d) r Broughton, ‘Legend translation  : A unique Sketch 
Published for the First time’, confidential, not dated*
(e) Lease agreement produced by tony Waho on behalf of 
ngāti rangi, confidential, February 2006*

A70 robert Matthew Koroniria Gray, brief of evidence, 16 
February 2006
(a) robert Matthew Koroniria Gray, appendices to brief of 
evidence, 16 February 2006

A71 robyn Anderson, brief of evidence, 17 February 2006

A72 Donald Loveridge, ‘The Crown and the opening of the 
King Country, 1882–1885’ (commissioned research report, 
Wellington  : Crown Law office, 2006)
(a) Donald Loveridge, ‘Summary of “The Crown and the 
opening of the King Country, 1882–1885” ’ (commissioned 
research report, Wellington  : Crown Law office, 2006)

A73 Map 9, ‘turoa Ski Area (with rangipo north 8 shown)’, not 
dated

A74 Keith Wood, ‘Karioi rahui  : ngati rangi Perspectives’, 
February 2006

A75 Crown documents relied on cross-examination of tony 
Walzl, February 2006

A76 B Gray, ngāti rāngi hearing week 1 powerpoint 
presentation, 23 February 2006

A77 B Gray, ngāti rāngi hearing week 1 DVD, 23 February 2006

A78 Memorandum of Agreement between Department of 
Conservation and ngāti rangi trust, 5 December 1996

B Series
B1 ‘Ski-field Project to boost ruapehu’, Dominion Post, 
10 March 2006, p A8

B2 robyn Anderson, ‘Interpolations regarding reports A9, A29, 
and A30’, 13 March 2006

B3 Cathy Marr, The Alienation of Maori Land in the Rohe Potae 
(Aotea Block), 1840–1920, Waitangi tribunal rangahaua Whānui 
Series (Wellington  : Waitangi tribunal, 1996)

B4 extract from J te h Grace, Tuwharetoa  : A History of the 
Maori People of the Taupo District (Auckland  : reed, 1959)

B5 Definiton of ‘Gift’

B6 Documents relied on during cross-examination of Bruce 
Stirling
(a) native Land Court Gazette notices

B7 ‘notes of native Meetings held in upper Wanganui, 1869’

B8 Map of taupōnuiātia block showing inroads on 1884 rohe 
Potae boundry

B9 ngāti hikairo ki tongariro trust, submission to draft 
tongariro national Park management plan, January 2003

B10 Crown documents relied on during cross-examination of 
Philip Cleaver

B11 Crown Forestry rental trust, ‘te reo Maori Sources 
Project, Part 1  : Catalogue of unpublished Material’, 2006
(a) Crown Forestry rental trust, ‘te reo Māori Sources 
Project, Part 2  : Catalogue of Published Material’, 2006
(b) Crown Forestry rental trust, ‘te reo Maori Sources 
Project, Part 3  : unpublished Material’, Alexander turnbull 
Library, vols 1–5
(c) Crown Forestry rental trust, ‘te reo Maori Sources 
Project, Part 4  : unpublished Material’, Alexander turnbull 
Library, vols 6–11
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(d) Crown Forestry rental trust, ‘te reo Maori Sources 
Project, Part 5  : unpublished Material’, Alexander turnbull 
Library, vols 11–15 and Auckland City Library, vols 1–3
(e) Crown Forestry rental trust, ‘te reo Maori Sources 
Project, Part 6  : unpublished Material, Auckland Museum 
Library 1–4
(f) Crown Forestry rental trust, ‘te reo Maori Sources 
Project, Part 7  : unpublished Material’, national Archives MA 
1–13
(g) Crown Forestry rental trust, ‘te reo Maori Sources 
Project, Part 8  : unpublished Material’, national Archives MA 71  ; 
MA Wang  ; Crown Purchase Deeds
(h) Crown Forestry rental trust, ‘te reo Maori Sources 
Project, Part 9  : Published Material’, photocopies from Māori 
language newspapers  ; copies from Alexander turnbull Library 
of the Māori language versions of the tongariro national Park 
Bill 1887, tongariro national Park Bill 1893 and tongariro 
national Park Act 1894

C Series
C1 Bruce Stirling, transcript of key documents from MA 71/6, 
tauponuiatia royal Commission of Inquiry Papers, Archives 
new Zealand, 24 March 2006

C2 Site information, notes and maps for first day of site visits, 
10 April 2006

C3 Site information, notes and maps for second day of site 
visits, 11 April 2006

C4 Site information, notes and maps for third day of site visits, 
12 April 2006

D Series
D1 Māori language source documents from niupepa Māori 
newspapers translated by Prof h Mead

D2 Three Foot Six permit for the filming of the Lord of the 
rings, as well as the variation to the permit that allow filming in 
the tongariro national Park

D3 Current tongariro national Park Management Plan, draft 
tongariro national Park Management Plan and the tongariro 
taupō Conservation Management Plan

D4 horizons regional Council plans and strategies, 
environment Waikato Plan and Statement, ruapehu District 
Council district plan, and taupō District Council proposed 
District Plan

D5 ruapehu Alpine Lifts, licence documents for the 
Whakapapa Ski field including amendments to the licence 
Crown

D6 ruapehu Alpine Lifts, licence documents for the tūroa 
Ski field including amendments to the licence and a deed of 
assignment

D7 Information relating to the resource consent application for 
the Whakapapa/Iwikau sewerage scheme

D8 Information relating to the resource consent application for 
the lahar bund

D9 Department of Conservation, Environmental and Risk 
Assessment for Mitigation of the Hazard from Ruapehu Crater 
Lake, April 1999

D10 Information regarding the Crater Lake of Mt ruapehu 
issue including submissions to the Minister of Conservation

D11 Jamie Mitchell, ‘Quantitative Study of Māori Land 
Alienation and Management in the national Park Inquiry 
District’ (commissioned research report, Wellington  : Waitangi 
tribunal, 2006)
(a) Jamie Mitchell, ‘Summary of “Quantitative Study of 
Māori Land Alienation and Management in the national Park 
Inquiry District” ’ (commissioned summary report, Wellington  : 
Waitangi tribunal, 2006)

D12 Supporting documents to Crown memorandum 3 .2 .59, 
dated 28 April 2006, regarding the Ōtūkou Quarry

D13 Supporting documents to Crown memorandum 3 .2 .59, 
dated 28 April 2006, regarding the Ōtūkou Quarry

D14 Wharehuia hemara, ‘Central Claims Charitable trust oral 
and traditional history Project’ (commissioned research report, 
Ōhakune  : Whanganui Central Claims Charitable Cluster, 2006)
(a) Wharehuia hemara, ‘Summary of “Central Claims 
Charitable trust oral and traditional history Project” ’ 
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(commissioned summary report, Ōhakune  : Whanganui Central 
Claims Charitable Cluster, 2006)

D15 Grant Young and Michael Belgrave, ‘northern Whanganui 
Cluster  : oral and traditional history report’ (commissioned 
research report, Wellington  : Crown Forestry rental trust, 
2006)
(a) Grant Young and Michael Belgrave, ‘Summary of Initial 
Draft of “northern Whanganui Cluster  : oral and traditional 
history report” ’ (commissioned summary report, Wellington  : 
Crown Forestry rental trust, 2005)

D16 Matu Alexander tatana, brief of evidence, 4 May 2006
(a) Matu Alexander tatana, brief of evidence, 31 May 2006

D17 Waimarino County Council, application for vesting of 
Māori freehold land, 14 october 1966

D18 Māori Land Court, order vesting urewera 2A2 block, 
7 February 1967

D19 V P McGlone, commissioner of Crown lands, to district 
officer, Department of Māori Affairs, letter, 24 June 1968

D20 Alienation notice for the urewera 2A2 block, 19 December 
1968

D21 extract from the New Zealand Gazette, 3 July 1969

D22 Māori trust office File  : 4/4463 (vol 1  : 22 .09 .25 to 24 .12 .47), 
supporting documents to memorandum 3 .2 .65

D23 Māori trust office File  : 4/4463 (vol 2  : from 24 .02 .48), 
supporting documents to memorandum 3 .2 .65

D24 Māori trust office File  : 12D/16 to 4/4463 (was 12B–132), 
supporting documents to memorandum 3 .2 .65

D25 Monica Matamua, brief of evidence, 5 May 2006
(a) Monica Matamua, appendix A to brief of evidence, 5 May 
2006
(b) Monica Matamua, appendix B, letter from Department of 
Māori Affairs to Judge Durie, regarding the amalgamation of 
titles in the taurewa Development Scheme

(c) Monica Matamua, appendix C, letter from Judge Durie to 
Department of Māori Affairs, regarding the amalgamation of 
titles in the taurewa Development Scheme
(d) Monica Matamua, appendix D, additional submissions in 
support for taurewa Development Scheme
(e) Monica Matamua, appendix e, meeting of owners of the 
taurewa Development Scheme, 28 July 1965

D26 ‘Land Alienated with the national Park Inquiry District 
circa 1881 – circa 1892’

D27 robert ‘Boy’ Cribb, brief of evidence, 5 May 2006

D28 ross Wallis, brief of evidence, 5 May 2006
(a) ross Wallis, appendix to brief of evidence, 5 May 2006
(b) ross Wallis, amended brief of evidence, 12 May 2006
(c) ross Wallis, ‘Appendix A  : Correspondence to tamahaki 
Incorporated Society’, 12 May 2006
(d) ross Wallis, ‘Appendix B  : resume of involvement in tribal 
Authorites, 12 May 2006
(e) ross Wallis, ‘Appendix C  : notice to the external agencies 
wishing to communicate with tamahaki’, 12 May 2006
(f) ross Wallis, ‘Appendix D  : Correspondance between 
tamahaki Council of hapū and ngāti rangi trust and 
the Proprietors of Waimarino Forests and Winstone Pulp 
International’
(g) Charlotte Sunde, tod taiepa, and Peter horsley, ‘exploring 
Collaborative Management Initiatives between Whanganui 
Iwi and the Department of Conversation’ (Palmerston north  : 
Massey university, 1999)
(h) te Puni Kōkiri, ‘review of the Department on 
Conservation, te Papa Atawhai  : Service Delivery to Māori’, 1998
(i) te Puni Kōkiri, ‘Department of Conservation te Papa 
Atawhai  : Service Delivery to Māori  : Key Stakeholder 
Interviews’, 1998
(j) te Puni Kōkiri, ‘Follow up review of the Department of 
Conversation’s “relationships with Māori” ’, 2002
(k) native Land Purchases documents in relation to the gifting 
of the Maunga

D29 turuhia (Jim) edmonds, brief of evidence, 5 May 2006

D30 rangimarie Ponga, brief of evidence, 5 May 2006
(a) Copy of the certificate of title for the three acres of land 
gifted by rangimarie Ponga’s grandfather
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(b) Copy of the New Zealand Gazette notice for the taking of 
land from Waitahuparae Marae

D31 roberta rose Williams, brief of evidence, 5 May 2006

D32 Don robinson, brief of evidence, te reo Māori, 5 May 2006

D32 (a) Don robinson, brief of evidence, english version, 26 
May 2006
(b) Don robinson, appendices to brief of evidence, May 2006
(c) Don robinson, amended brief of evidence, te reo Māori, 
9 May 2006
(d) Don robinson, amended brief of evidence, 9 May 2006
(e) Don robinson, amended appendices to brief of evidence, 
te reo Māori, 9 May 2006

D33 Matiu haitana, brief of evidence, 5 May 2006
(a) Matiu haitana, second brief of evidence, 26 May 2006

D34 Aiden hapimana Gilbert, brief of evidence, 5 May 2006

D35 rosita rauhina Dixon, brief of evidence, 5 May 2006
(a) rosita rauhina Dixon, replacement brief of evidence, 8 May 
2006

D36 Morehu Paranihi Wana, brief of evidence, te reo Māori, 
5 May 2006
(a) Morehu Paranihi Wana, brief of evidence, 5 May 2006
(b) Morehu Paranihi Wana, replacement brief of evidence, 
te reo Māori, 5 May 2006
(c) Morehu Paranihi Wana, replacement brief of evidence, 
5 May 2006

D37 rangihopuata rapana, brief of evidence, 5 May 2006
(a) rangihopuata rāpana, appendix to brief of evidence, 5 May 
2006

D38 Dean te oro hiroti, brief of evidence, 5 May 2006

D39 Adam haitana, brief of evidence, 5 May 2006

D40 rangi Joseph Bristol, brief of evidence, 5 May 2006
(a) Correspondence between Department of Conservation and 
Mark McGhie, 18 May 2006
(b) rangi Joseph Bristol, second brief of evidence, 26 May 2006

D41 Kahukura ‘Buddy’ taiaroa, brief of evidence, te reo Māori, 
5 May 2006
(a) Kahukura ‘Buddy’ taiaroa, brief of evidence, 5 May 2006

D42 Maria Perigo, brief of evidence, 5 May 2006
(a) Maria Perigo, appendix A to brief of evidence, 5 May 2006
(b) Map of urewera block, 5 May 2006
(c) Maria Perigo, amended brief of evidence, 25 May 2006

D43 Chris ngataierua, brief of evidence, 5 May 2006

D44 raymond rapana, brief of evidence, 5 May 2006
(a) raymond rapana, appendices to brief of evidence, 11 May 
2006
(b) raymond rapana, oral presentation, 16 May 2006

D45 ngā Waiata Booklet, 5 May 2006

D46 te Mataara Pēhi, brief of evidence, 5 May 2006
(a) te Mataara Pēhi, amended brief of evidence, 11 May 2006
(b) Photo of celebration after the gifting of land for a school
(c) Panorama photo of tongariro, ngauruhoe, and ruapehu 
mountains from Waimarino Plains
(d) Waiata
(e) topia Peehi tūroa Biography
(f) hinewai whakapapa
(g) te Korimako article regarding topia tūroa
(h) Whakapapa
(i) Minutes of General Meeting of ngāti uenuku at raetihi Pa
(j) ‘taurewa evidence – Conversation with Chris Kelly from 
Landcorp’, 18 May 2006 (no official or duplicate copy held)
(k) te Mataara Pēhi, attachment D to brief of evidence, not 
dated

D47 Barbara Lloyd, brief of evidence, 5 May 2006
(a) ngāti ruakopiri whakapapa
(b) Legal boundries of Waikune Prison

D48 Don robinson, brief of evidence, 5 May 2006
(a) Don robinson, amended brief of evidence, 11 May 2006
(b) Sandra Thomas, ‘report for Wai 221 Waimarino Claim’ 
(commissioned research report, Wellington  : treaty of Waitangi 
Policy unit, c 1991)
(c) Memorandum from the Department of Lands and Survey, 
15 September 1902
(d) Whakapapa line from tamakana, 11 May 2006
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D48—continued
(e) Whakapapa line from tamaupoko, 11 May 2006
(f) Great-grandparents and te Kai-o-roto hamuera’s obituary
(g) Articles from Te Tiupiri, 10 May 1898
(h) Articles from Te Tiupiri, 7 June 1898
(i) Articles from Te Tiupiri, 9 november 1898
(j) Whakapapa – Aotea line showing link to tamakehu
(k) Articles from Te Waka Māori o Niu Tirani
(l) Don robinson, second amended brief of evidence, 11 May 
2006

D49 June Cain, brief of evidence, 8 May 2006

D50 Arin Matamua, brief of evidence, 8 May 2006

D51 Aiden hapimana Gilbert and Clive te Iwimate, joint brief 
of evidence, 5 May 2006
(a) Picture of Wanganui and West Coast (north Island) 
Platoons, Māori Pioneer Battalion
(b) Family tree of tuatapa
(c) tamakana to Matiu
(d) Family tree of tūwharetoa
(e) Family tree of Maringirangi
(f) Family tree of rakauri
(g) Family tree of tamatea-Pokai-Whenua
(h) Family tree of Marokowhara
(i) Family tree of Maahuta
(j) ‘All-in-one tree of tuwharetoa  : toi-te-hua-tahi to 
tamakana’
(k) Family tree of rongomaihuia
(l) Family tree of Glenis tonihi
(m) Family tree of hinewaitai

D52 Central Claims Cluster, map book, not dated

D53 Correspondance between Department of Conservation 
and uenuku tribal Authority

D54 Documents concerning raetahi block

D55 native Land Court documents

D56 Documents concerning rangataua block

D57 Documents concerning Waimarino block

D58 Documents concerning urewera block

D59 ngāti hinewai, map book, not dated

D60 Maraekowhai, minutes, te reo Māori
(a) Maraekowhai, minutes, english

D61 Census data from Appendix to the Journal of the House of 
Representatives, 1881

D62 Department of Lands and Survey memorandum, 24 June 
1968

D63 extracts from James Belich, Making Peoples (new Zealand  : 
Penguin Press, 1996)

D64 Plan of national Park proposed to be made at tongariro

D65 te herenga Manganui a te Ao, Powerpoint presentation on 
compact disc

D66 ‘te Maemae A tamahaki’ waiata with translation

D67 Answers to issues raised from fourth hearing week from 
A  Gilbert, briefs of evidence, documents D51 and D34
(a) Answers to issues raised from fourth hearing week from 
A Gilbert, briefs of evidence regarding Mata Ihaka and Winiata 
te Kakahi, documents D51 and D34

E Series
E7 Cathy Marr, ‘Answers to Written Questions of Clarification 
regarding Waimarino Purchase  : the Investigation and Creation 
of reserves in the Waimarino Block and Associated Issues’, June 
2006

E8 tracey hickman, brief of evidence, 24 July 2006

E9 Jarrod Bowler, brief of evidence, 24 July 2006

E11 Grant Young and Michael Belgrave, ‘ngati haua  : oral and 
traditional history report’ (commissioned research report, 
Wellington  : Crown Forestry rental trust, 2006)
(a) Michael Belgrave and Grant Young, ‘Summary of ‘ngati 
haua  : oral and traditional history report” ’ (commissioned 
summary report, Wellington, Crown Forestry rental trust, 
2005)
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(b) Grant Young and Michael Belgrave, answers to written 
questions, october 2006

E12 tony Walzl, ‘environmental Impacts of the tongariro 
Power Development Scheme’ (commissioned research report, 
Wellington  : Crown Forestry rental trust, 2006)
(a) tony Walzl, ‘Presentation Summary of “environmental 
Impacts of the tongariro Power Development Scheme” ’ 
(commissioned summary report, Wellington  : Crown Forestry 
rental trust, 2006)

E13 Che Philip Wilson, brief of evidence, 11 August 2006*

E14 turuma Thomas hawira, brief of evidence, 11 August 2006*

E15 tony Waho, brief of evidence, 11 August 2006

E16 Janice Arahanga-epiha, brief of evidence, 11 August 2006

E17 ngāti rangi Waterways Policy Document, 2002

E18 ross Wallis, brief of evidence, 14 August 2006

E19 rangi Bristol, brief of evidence, 14 August 2006
(a) rangi Bristol, amended brief of evidence, 16 August 2006

E20 Merle Maata ormsby, brief of evidence, 14 August 2006

E21 tiaho Mary Pillot, brief of evidence, 14 August 2006

E22 nyree nikora, brief of evidence, 14 August 2006
(a) nyree nikora, map of national Park district showing sites 
of significance

E23 raana Virginia Mareikura, brief of evidence, 11 August 
2006

E24 Kevin Amohia hikaia, brief of evidence, 15 August 2006
(a) Map of ngāti hāua rohe by Percy Smith, 1800s

E25 Gerrard Albert, brief of evidence,18 August 2006

E26 tony Waho, brief of evidence, 18 August 2006

E27 Jim turuhia edmonds, brief of evidence, 18 August 2006

E28 neil Wood, brief of evidence, 18 August 2006

E29 Ida rahera taute, brief of evidence, 18 August 2006

E30 Karen Wood, brief of evidence, 18 August 2006

E31 Whetumarama Mareikura, brief of evidence, 18 August 
2006

E32 Anihira henry, brief of evidence, 18 August 2006

E33 Archie taiaroa, brief of evidence, 18 August 2006
(a) Archie taiaroa, picture of niu poles
(b) Archie taiaroa, picture of topine te Mamaku
(c) Archie taiaroa, picture of tamahina pou site

E34 ‘Bo’ rangi, brief of evidence, 18 August 2006

E35 tony Walzl, ‘exotic Forestry Leases’ (commissioned 
research report, Wellington  : Crown Forestry rental trust, 
2006)
(a) tony Walzl, ‘Summary of “exotic Forestry Leases” ’ 
(commissioned summary report, Wellington  : Crown Forestry 
rental trust, 2006)
(d) tony Walzl, answers provided in response to direction 
2 .3 .50 of the Presiding officer, 10 october 2006

E36 ngāti hāua Claimant Mapbook, 25 August 2006

E37 Ann Beaglehole, ‘The taurewa Development Scheme 1939–
2006’ (commissioned research report, Wellington  : Waitangi 
tribunal, 2006)
(a) Ann Beaglehole, answers to questions in writing regarding 
‘The taurewa Development Scheme 1939–2006’, 24 november 
2006

E38 Correspondence of Manawatu–Wanganui regional 
Council regarding resource consents

E39 environment Waikato, resourse consent certificate in 
regards to rotoira Channel desilting, 27 May 2002

F Series
F1 Matthew howell, brief of evidence, 4 September 2006

F2 Iwikino Sonny Piripi, brief of evidence, 4 September 2006
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F3 edwina Moana, brief of evidence, 4 September 2006

F4 Patrick Piripi Phillips, brief of evidence, 4 September 2006

F5 te Wharerangi Sonny te Ahuru, brief of evidence, 
4 September 2006

F6 tiaho Mary Pillot, brief of evidence, 4 September 2006

F7 terrill Campbell and Georgina Poinga, brief of evidence, 
4 September 2006
(a) B Bargh and B Young, ‘okahukura and taurewa Blocks, 
ngati rakeipoho/hikairo  : Progress report’, 10 June 1992

F8 Shelly Christensen, brief of evidence, 4 September 2006

F9 Merle Maata ormsby, brief of evidence, 4 September 2006
(a) Merle Maata ormsby, powerpoint presentation, 
19 September 2006

F10 Ariki Piripi (Alec Phillips), brief of evidence, 4 September 
2006
(a) Ariki Piripi (Alec Phillips), brief of evidence, 12 September 
2006

F11 Patricia henare and Vivienne Kopua, brief of evidence, 
6 September 2006

F12 robynne Anaru, brief of evidence, 8 September 2006

F13 tia Bayley, brief of evidence, 11 September 2006

F14 Peter tukiterangi Clarke, brief of evidence, 11 September 
2006
(a) Correspondence from Woodward Law to Landcorp 
regarding hikuwai Lands Group, 15 September 2006
(b) Correspondence from Woodward Law to hon Mark Burton 
regarding purchase of Landcorp’s taupō basin lands by tangata 
whenua, 15 September 2006

F15 ratana Wall, brief of evidence, 11 September 2006
(a) ratana Wall, lineage of Kurapoto and Maruwahine, 
21 September 2006

F16 Matiu Pitiroi, brief of evidence, 11 September 2006

F17 Jim hill, brief of evidence, 11 September 2006

F18 Kathryn rose, ‘Whanganui Maori and the Crown  : Socio-
economic Issues’ (commissioned research report, Wellington, 
Crown Forestry rental trust, 2004)

F19 te tuari heremaia, brief of evidence, 15 September 2006

F20 tuatea Smallman, brief of evidence, 15 September 2006
(a) tuatea Smallman, ‘nga Pakanga ki tongariro’, 19 September 
2006

F21 Lana te rangi, brief of evidence, 15 September 2006
(a) Lana te rangi, amended brief of evidence, 20 September 
2006

F22 Genesis energy, ‘Volcanic Activity Management Plan for 
the tongariro Power Scheme’, issue 1, September 2006

F23 Maps of the tongariro power development scheme

F24 Arthur Grace, brief of evidence, 15 September 2006

F25 Arthur Parish, brief of evidence, 15 September 2006
(a) Map of tongariro Prison lands
(b) Map of tongariro Prison Farm
(c) hautu 4 map
(d) Map of tongariro Prison Farm land acquisitions
(e) Map of tongariro Prison Farm disposals
(f) Map of tongariro Prison Farms current land holding
(g) Plan of hautu block 4B2BA and 4B2BB
(h) taupo District Council, ‘hautu Block 4B2B1, ortho – 
photography flown 9/99’
(i) Arthur Parish, ‘excerpt from Work-in-Progress concerning 
the hautu Block Determinations’, 21 September 2006
(j) Bibliography to Mr Parish’s work

F26 George Asher, ‘Māori Plantation Forests – A Challenge for 
Sustainable Forest Management’

F27 P Majurey, aids for questioning tony Walzl, 20 September 
2006

F28 George Asher, ngāti tūwharetoa powerpoint document
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F29 ‘tongariro Power Development hearing Committee 
Decision’, 30 August 2001

F30 environment Court decision on tongariro Power 
Development, 2004

F31 high Court judgment on tongariro Power Development 
Decision, 29 August 2006

F32 Power point presentation of photos of ngāti hikairo site 
visit, 18 September 2006

G Series
G1 Chris Winitana, brief of evidence, 20 April 2005

G2 Dulcie Gardiner, brief of evidence, 22 April 2005

G3 George Ketu, brief of evidence, 22 April 2005

G4 Whakapumautanga Darkie Downs, brief of evidence, 
26 April 2005

G5 James hemi Biddle, brief of evidence, 26 April 2005

G6 Paranapa rewi Ōtimi, second brief of evidence, 27 April 
2005
(a) Paranapa rewi Ōtimi, third brief of evidence, 27 April 2005

G7 George Asher, brief of evidence, 29 April 2005

G8 russell Feist, brief of evidence, 13 September 2006

G9 Charles Mitchell, brief of evidence, 13 September 2006

G10 Bruce Stirling, brief of evidence, 13 September 2006
(a) Bruce Stirling, supporting documents to brief of evidence, 
September 2006

G11 Charlotte Severne, brief of evidence, 15 September 2006

G12 Brad Coombes, ‘Making “Scenes of nature and Sport” – 
resource and Wildlife Management in te urewera, 1895–1954’ 
(commissioned research report, Wellington  : Crown Forestry 
rental trust, 2003)

G13 Brad Coombes, ‘Preserving “A Great national Playing 
Area” – Conservation Conflicts and Contradictions in 
te urewera, 1954–2003’ (commissioned research report, 
Wellington  : Crown Forestry rental trust, 2003)

G14 Crown counsel, fourth memorandum, posing questions of 
clarification for witnesses in the eighth hearing week, 8 october 
2004

G15 Brad Coombes, responses to questions of clarification from 
Crown counsel, 2004

G17 Wai 575 Claims Cluster Steering Committee, ‘te 
taumarumarutanga o ngati tuwharetoa, The Shadow of 
ngati tuwharetoa  : A traditional and oral history report’ 
(commissioned research report, Wellington  : Crown Forestry 
rental trust, 2006)*
(b) translation of selected pages from ‘te taumarumarutanga 
o ngati tuwharetoa, The Shadow of ngati tuwharetoa  : A 
traditional and oral history report’, 24 november 2006*

G18 ngāti tūwharetoa, map book, not dated*

G19 ngaiterangi Smallman, brief of evidence, 28 September 
2006

G20 hineumu Daisy Curran, brief of evidence, 28 September 
2006

G21 te ngaehe Wanikau, brief of evidence, 28 September 2006
(a) te ngaehe Wanikau, second brief of evidence, 28 September 
2006
(b) te ngaehe Wanikau, photos presented during first brief of 
evidence
(c) te ngaehe Wanikau, photos presented during second brief 
of evidence

G22 harold te Pikikotuku Maniapoto, brief of evidence, 
28 September 2006

G23 tui Adams, brief of evidence, te reo Māori, 28 September 
2006
(a) t Adams, brief of evidence, 28 September 2006

G24 tyronne Smith, brief of evidence, 28 September 2006

Appiv

Downloaded from www.waitangitribunal.govt.nz 

Downloaded from www.waitangitribunal.govt.nz 



Te  Kāhui  Maunga :  The  National  Park Distr ic t  Inquiry  Report

1322

G25 Chris Winitana, brief of evidence, 28 September 2006

G26 tūroa Karatea, brief of evidence, 28 September 2006

G27 John Manunui, brief of evidence, 28 September 2006

G28 Dennis te Watene Manunui, brief of evidence, 28 
September 2006

G29 Lois Jean tutemahurangi, brief of evidence, 28 September 
2006

G30 Daniel Winiata Paranihi, brief of evidence, 28 September 
2006

G31 Puruhi Smith, brief of evidence, 28 September 2006

G32 John reweti, brief of evidence, 28 September 2006*
(a) John reweti, second brief of evidence, 29 September 2006*

G33 topia rameka, brief of evidence, 28 September 2006
(a) topia rameka, amended brief of evidence, 18 october 2006

G34 Arthur Smallman, brief of evidence, 28 September 2006
(a) Arthur Smallman, replacement brief of evidence, 29 
September 2006
(b) Arthur Smallman, Map  : tongariro Crossing, Ketetahi 
Springs, 20 october 2006

G35 te teira tibble, brief of evidence, 29 September 2006

G36 Graeme everton, brief of evidence, 29 September 2006

G37 ringakapo Asher Payne, brief of evidence, 29 September 
2006
(a) ringakapo Asher Payne, brief of evidence, 26 April 2006

G38 John Asher, brief of evidence, 1 october 2006

G39 Stephen Asher, brief of evidence, 2 october 2006

G40 rangikamutua henry Downs, brief of evidence, 2 october 
2006

G41 ‘Lake rotoaira Indigenous Knowledge Project’, 2 october 
2006

(a) Maps accompanying ‘Lake rotoira Indigenous Knowledge 
Project’, 2 october 2006
(c) ‘Lake rotoira Indigenous Knowledge Project’, maps, 
compact disc, 21 november 2006

G42 Maria nepia, brief of evidence, 4 october 2006

G43 rangi Bristol, affidavit in support of urgent 
recommendations, 2 october 2006

G44 tony Smallman, brief of evidence, 4 october 2006
(a) tony Smallman, amended brief of evidence, 20 october 
2006

G45 te hokowhitu taiaroa, brief of evidence, 4 october 2006
(a) te hokowhitu taiaroa, map showing Whakapapa ski area 
boundaries, 18 october 2006

G46 Arthur Grace, brief of evidence, 4 octobter 2006

G47 ‘effective Governance – Case Study  : Lake taupo Forest 
trust’, 5 october 2006

G48 new Zealand Forest owners Association, ‘Forestry 
Bulletin  : George Asher, “A tangata Whenua Perspective” ’, 2003

G49 robert Severne, brief of evidence, 6 october 2006

G50 Dickson ellis Chapman, brief of evidence, 29 April 2005

G51 Louis Chase, brief of evidence, 6 october 2006

G52 Georger Asher, brief of evidence, 6 october 2006
(a) George Asher, amended brief of evidence, 18 october 2006
(b) George Asher, photograph showing vandalised private road 
sign, 18 october 2006
(c) George Asher, collection of correspondence between 
J Asher, Secretary Lake rotoaira trust, and W Birch, Minister of 
energy, 18 october 2006

G53 Te Ao Hou, Māori Magazine, 13 october 2006, extract

G54 translation of deed of conveyance, 23 September 1887

G55 ngāti Waewae maps, 16 october 2006
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G56 Wh Grace, ‘Clear Statement in the Maori Language’, 23 
September 1887

G57 Paranapa Ōtimi, whakapapa chart, 17 october 2006

G58 ngāti Maniapoto map, 17 october 2006

G59 extract from tokaanu Māori Land Court minute book 39, 
17 August 1960

G60 tumu te heuheu, statement on behalf of ngāti 
tūwharetoa, 20 october 2006

G61 Sir hepi te heuheu, foreword, in robert Greenway, The 
Restless Land  : Stories of Tongariro National Park (tūrangi  : 
tongariro–taupō Conservancy, Department of Conservation, 
and tongariro natural history Society, 1998)

G62 tumu te heuheu, ‘The tongariro heritage – A Personal 
Perspective’

G63 Waitangi tribunal, ‘The tongariro national Park, new 
Zealand’, 20 october 2006

G64 Sir hepi te heuheu, foreword, in Craig Potton in 
Tongariro  : A Sacred Gift (Auckland  : Lansdowne Press, 1887)

G65 ‘$11m raised from Life Ski Passes’, Dominion Post, 
5 September 2006

G66 Donna hall, M taylor, and L Dickson, answers to written 
questions to Arthur Grace, 31 october 2006

G67 Counsel for tamakana Council of hapū, memorandum 
regarding copy of map 14 from Central Claims Cluster map 
book (map A) and map as returned by Mr Downs showing the 
boundary of rangipō north 8 agreed to in the 1990s

H Series
H1 tJ hearn, ‘Crown Land Purchasing in the national District 
Park Inquiry District, 1900–2000’ (commissioned research 
report, Wellington  : Crown Forestry rental trust, 2006)

H2 Doris Johnston, brief of evidence, 10 november 2006

H3 Paul Green, brief of evidence, 10 november 2006

(k) Paul Green, amended brief of evidence, 20 February 2007

H4 Department of Conservation, Tongariro National Park 
Management Plan  : Te Kaupapa Whakahaere mo Te Papa 
Rēhia o Tongariro, 2006–2016, tongariro/taupō Conservation 
Management Planning Series 4 (tūrangi  : Department of 
Conservation, 2006)

H5 Marriage certificate for te Kahui te heuheu and LM Grace, 
13 March 1885

H6 Whanganui no 9 timeline

H7 Map showing Mt ruapehu, gift area, pristine area, and 
skifield facilities

H8 ronald Whittier Little, brief of evidence, 1 December 2006

I Series
I1 Brad Coombes, ‘tourism development and its influence 
on the establishment and management of tongariro national 
Park’(commissioned research report, Wellington  : Crown 
Forestry rental trust

I2 terrill Campbell, 2006)

I3 Matiu haitana, affidavit, 8 January 2007

I4 Don robinson, affidavit in support of an application for an 
urgent hearing into the sale of raurimu Farm by Landcorp, 
8 January 2007

I5 raymond rapana, affidavit in support of an application for 
an urgent hearing into the sale of raurimu Farm by Landcorp, 
11 January 2007

I6 tongariro national Park Board, ‘tongariro national Park 
Board meeting – held at the Chateau tongariro over the period 
12–14 May 1978’

I7 Angela Ballara, ‘Central north Island Inquiry – Comments 
on the Waitangi tribunal’s Statement of Issues’, 5 April 2005

I8 Brian hauauru Jones, affidavit, 12 February 2007
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I9 tony Walzl, ‘ngati tuwharetoa Socio-economic Analysis 
report, 1865–1970’ (commissioned research report, Wellington  : 
Crown Forestry rental trust, 2007)
(a) tony Walzl, ‘Appendix 1 – report on 2001 Census and 
tuwharetoa Kaumatua Interviews’

I10 Paratene ngata, translation of Journal of Paratene ngata, 
ngata Family collection, by Willie Kaa
(a) Paratene ngata, original Māori entry in Paratene ngata, 
journal, ngata Family collection, by Willie Ka
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GLoSSArY

The definitions in this glossary were drawn from evidence presented to the inquiry and from the Māori 
Dictionary Online (John C Moorfield, ‘Māori Dictionary Online’, Auckland University of Technology, 
accessed 26 September 2013).

ahikaa burning fires of occupation  ; title to land through occupation by a group, generally over a 
long period of time

ariki senior leader, first born in a high-ranking family, paramount chief
arikitanga critical characteristics derived through mana whakapapa, mana tangata and mana 

whenua
atua the gods, spirit, supernatural being
aukati border, boundary marking a prohibited area, roadblock, discrimination (justice)
awa river, stream, creek, canal, gully, gorge, groove, furrow

haka a vigorous dance accompanied by actions and words, performed by a group
hakihaki skin disease, rash, itch, scabies  ; a contagious skin disease causing severe itching  ; skin 

conditions described as ‘school sores’
hapū clan, section of a tribe
harakeke new Zealand flax (Phormium tenax and P cookianum)
Hawaiki ancestral overseas Māori homeland
He here kia mohio the principle of informed decision making
hui meeting, gathering, assembly
huia the largest species of new Zealand wattlebird (Heteralocha acutirostris), especially noted for 

its striking tailfeathers, now extinct

ika island, isle
īnanga new Zealand freshwater fish (Galaxias maculatus)
iwi tribe, people

kai food
kaimoana seafood
kāinga home, village, settlement
kaitaka early type of Māori cloak
kaitiaki guardian, protector  ; older usage referred to kaitiaki as powerful protective force or being
kaitiakitanga the obligation to nurture and care for the mauri of a taonga  ; ethic of guardianship, 

protection
kaiwhakawā judge, umpire, adjudicator
kaka a large new Zealand forest parrot (Nestor meridionalis)
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kākahi a new Zealand freshwater mussel (Echyridella menziesi)
kākahu cloak
kākāpō a large flightless nocturnal parrot (Strigops habroptilus)
kanohi ki te kanohi in person, face-to-face
karakia prayer, ritual chant, incantation
kaumātua elder
kaupapa topic, policy, programme, agenda
kāwanatanga government, governorship, authority
kererū new Zealand wood pigeon (Hemiphaga novaeeseelandiae ), also known as kūkupa in the 

Far north
kete basket, bag
Kingitanga Māori King movement
kiore Polynesian rat (Rattus exulans)
kiwi native flightless nocturnal bird of the genus Apteryx
kōaro new Zealand freshwater fish, whitebait species (Galaxias brevipinnis)
kōha gift
kōiwi human bone, corpse
kōkako species of new Zealand wattlebird (Callaeas cinerea)
kōkiri attack, assault, charge, offensive, strike, body of men rushing forward
kokopu new Zealand freshwater fish (Galaxias fasciatus)
komiti committee
kōrero story, stories  ; discussion, speck, long speech
kōura freshwater crayfish (Paranephrops planifros and P zealandicus)
kutae mussels

mahinga kai food-gathering places
mana authority, prestige, reputation, spiritual power
manaakitanga the ability to host visitors appropriately  ; hospitality, kindness
mana motuhake separate identity, autonomy – mana through self-determination and control 

over one’s own destiny
mana tangata power and status accrued through one’s leadership talents, human rights, mana of 

people
mana whakapapa power and status accrued through one’s ancestors
mana whenua, manawhenua customary rights and authority over land and taonga  ; the iwi or 

hapū which holds mana whenua in an area
manu bird, kite – any winged creature including bats, cicadas, butterflies, etc
Māoritanga Māori culture, practice, and beliefs
māpou small tree (Myrsine australis)
māra kai community garden, edible garden
marae enclosed space or courtyard in front of a wharenui where formal welcomes and 

community discussions take place  ; also the area and buildings surrounding the marae
mātaitai seafood, shellfish
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mātauranga education, knowledge, wisdom, understanding, skill
maugna mountain, mountains
mauri life principle or living essence contained in all things, animate and inanimate
miro evergreen coniferous tree endemic to new Zealand (Prumnopitys ferruginea)
moana sea, ocean, large lake
morihana  introduced goldfish or carp species (Carassius auratu or Cyprinus carpio)

nga iwi me nga hapū o te kāhui maunga the iwi, hapū and people of the mountain
ngahere bush, forest
niu (niu pole) pole used for religious ceremonies
noa ordinary, not restricted, a state of relaxed access

ope taua battalion, troops
oritetanga the principle of equality

pā fortified village, or more recently, a village
pāhake old man, senior  ; adult
Pākehā new Zealander of european descent
Pai Mārire the Christian faith developed by te ua haumēne in taranaki which is still practised 

by some, including Waikato Māori
Papakāinga original home, home base
Papa-tū-a-nuku earth mother deity, partner of rangi-nui
parera the new Zealand grey duck (Anas superciliosa superciliosa)
paru a type of black mud used for dyeing
paru pango black mud
patu weapon, club
paua abalone, a univalve shellfish of the genus Haliotis
pipi a common edible bivalve shellfish (Paphis australis)
puaka heavy mist and dew
pūkeko the purple swamp hen, a member of the rail family (Porphyrio porphyrio)
puna spring, well, pool
putatara a trumpet made from a conch shell

rāhui, rāhui whenua temporary ban, closed season, or ritual prohibition placed on a area, body of 
water or resource

rangatira tribal leader
rangatiratanga, tino rangatiratanga chieftainship, self-determination, the right to exercise 

authority  ; imbued with expectations of right behavior, appropriate priorities, and ethical 
decision-making

Rangi-nui, Ranginui-te-pō sky father deity, partner of Papa-tū-a-nuku
rārangi matua  defensive lines
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raruraru trouble, problem
raupō a swamp plant (Typha orientalis), also known as bulrush, whose stems were used for 

construction and decoration
repo a swamp, bog, or marsh
rohe traditional tribal area, territory
rongoā traditional Māori healing, medicinal qualities
rūnanga council, board, assembly

tāiko the magenta petrel or Chatham Island tāiko (Pterodroma magentae), one of the world’s 
rarest seabirds, which nests on the Chatham Islands

takiwā district, area, territory, vicinity, region
tāngata tiaki Māori fisheries guardians
tāngata whenua indigenous people of the land  ; local people with strong whakapapa links to the 

area
tangi, tangihanga funeral rites for the dead
taonga a treasured possession, including property, resources, and abstract concepts such as 

language, cultural knowledge, and relationships
tapu sacred, sacredness, separateness, forbidden, off limits
taua war party, army
Tautiaki ngangahau the principle of active protection
Te Ika-a-Maui north Island of new Zealand
Te Kāhui Maunga the people of the mountain
Te Wai Pounamu South Island of new Zealand
tikanga traditional rules for conducting life, custom, method, rule, law
tikanga Māori Māori traditional rules, culture
tītī a native muttonbird (Puffinsus griseus), sooty shearwater
toitoi a small native freshwater fish (Gobiomorphus cotidianus), also known as the common bully
tōtara a tall podocarp tree endemic to new Zealand (Podacarpus totara) 
tuaahu a holy place or sacred altars
tūi a native passerine bird of the honeyeater family (Prosthemadera novaeseelandiae)
tuku to let go, release, give up
tukunga/tuku atu to release a treasure  ; gift
tupuna, tipuna ancestors, forbearer
tupuna awa ancestral river
tūrangawaewae domicile, place where one has rights of residence and belonging through kinship 

and whakapapa

uri descendant
urupā cemetery
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wāhi taonga historical sites or places of great Māori significance  ; Māori cultural heritage sites
wāhi tapu sacred place
wāhine woman/women
wai tapu sacred water
waiata song
waka canoe
waka tūpuna ancestral canoe such as te Arawa, tainui, Aotea, Kurahaupō, Mātaatua, and 

tākitimu
wānanga tertiary institution  ; traditional school of higher learning
whakamanamana to rejoice, exult, glorify, boast, strut
whakanoa to remove tapu  ; to free things that have the extensions of tapu, without affecting 

intrinsic tapu
whākapapa genealogy, ancestral connections, lineage
whakatapua to make sacred  ; to keep inviolate the object under discussion
whakatauāki, whakataukī proverb, saying
whakatika i te mea he the principle of redress
whakawhanaungatanga the principle of partnership
whānau family, extended family
whanaunga relative, relation, kin, blood relation
whanaungatanga ethic of connectedness of blood  ; relationships, kinship  ; the web of relationships 

that embraces living and dead, present and past, human beings and the natural environment
whangai foster child, adopted child
whānui width, breadth
whare house
wharekai dining hall
wharenui meeting house
whenua land, placenta
whenua ahuareka a pleasant land to behold
whio a threatened species of waterfowl endemic to new Zealand (Hymenolaimus 

malacorhynchos), also known as the blue duck
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research report, xxx  : Ngāti Rangi Claims Committee, 2006 (doc A69)

Walzl, Tony. ‘Environmental Impacts of the Tongariro Power Development Scheme’. Commissioned 
research report, Wellington  : Crown Forestry Rental Trust, 2006 (doc E12)

———. Exotic Forestry Leases. Upper Hutt  : Walghan Partners, 2006 (doc E35)
———. ‘Hydro-Electric Issues  : The Tongariro Power Development Scheme’. Commissioned research 

report, Wellington  : Waitangi Tribunal, 2005 (doc A8)
———. ‘Maori and Forestry – Taupo, Rotorua, Kaingaroa, 1890–1990’Commissioned research report, 

Wellington  : Crown Forestry Rental Trust, 2004 (doc A44)
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Photograph by Bobby Gray  ; reproduced by permission of Bobby Gray
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Page 620  : Climax locomotive 
Photograph by Albert Percy Godber (Alexander Turnbull Library, A P Godber collection, G-381-½-APG)
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Page 658  : The Whakapapa River below Owhango 
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Page 672  : Log bridge to Whakapapa Island
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Page 699  : Forest lands beside Lake Rotoaira 

Photograph by unknown  ; reproduced by permission of George Asher, Lake Rotoaira Forest Trust manager
Page 726  : Intersection of State Highways 47 and 48 

Photograph by unknown (Alexander Turnbull Library, Department of Lands and Survey collection, 
F-15105-¼)

Page 728  : Waimarino Plains 
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Page 729  : Soldiers eating 
Photograph by Cooke (Auckland War Memorial Museum, H904)
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Photograph by Cooke (Auckland War Memorial Museum, H903)

Page 730  : New Zealand war cemetery 
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Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson
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Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson
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Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson
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Drawing by W G Harding (Alexander Turnbull Library, A-108-020)

Page 760  : Huimako cliff, Ōtūkou 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson
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Photograph by Thomas Pringle (Alexander Turnbull Library, PA1-f-179-21-4)
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Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget
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Photograph by Andrew Gregg  ; reproduced by permission of Andrew Gregg
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Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget
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Photograph by Russell Kirkpatrick  ; reproduced by permission of Russell Kirkpatrick
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Page 775  : Two kuia at Ōtūkou 
Photograph by Russell Kirkpatrick  ; reproduced by permission of Russell Kirkpatrick

Page 798  : The central volcanic plateau 
Photograph by R Anderson  ; reproduced by permission of the National Publicity Studios, Archives New 
Zealand (AAQT 6539/B 7938)

Page 799  : Volcanic soil 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 800  : Koromiko 
Drawing by Mary Hall  ; reproduced by permission of Archives New Zealand
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Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 803  : Hauhungatahi 
Photograph by Matiu Haitana  ; reproduced by permission of Matiu Haitana

Page 807  : Sir James Henry Gunson 
Photograph by Herman John Schmidt (Alexander Turnbull Library, G-1348-1/1)

Page 808  : Original board of directors, Chateau Tongariro 
Photograph by unknown (Alexander Turnbull Library, Jonathan Dennis collection, PA1-o-758-14)

Page 826  : Mountaineers on Te Heuheu Peak 
Photograph by unknown (Alexander Turnbull Library, B H Thompson collection, F-81479-½)

Page 827  : Cottage at Whakapapa 
Photograph by unknown (Alexander Turnbull Library, F-49992-½)

Page 828  : Police Commissioner John Cullen 
Photograph by Stanley Polkinghorne Andrew (Alexander Turnbull Library, G-13786-1/1)

Page 828  : Gentian bellidifolia 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 829  : Heather 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 831  : Chateau Tongariro opening 
Photograph by unknown (Alexander Turnbull Library, Jonathan Dennis collection, PA1-o-758-17)

Page 832  : Accommodation alongside the Chateau Tongariro. 
Photograph by unknown (Alexander Turnbull Library, New Zealand Free Lance collection, F-50006-½)

Page 833  : Skiers at Whakapapa 
Photograph by Bruce Valentine Davis (Alexander Turnbull Library, B Davis collection, F-38762-¼)
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Photograph by Bruce Davis (Alexander Turnbull Library, ¼-038731-F)

Page 834  : Skiers on Mount Ruapehu 
Photograph by Kenneth Stewart Birrell (Alexander Turnbull Library, Kenneth Birrell collection, 
PA1-f-014-69)

Page 837  : ‘Snow’s better  !’ 
Drawing by Neil Lonsdale  ; reproduced by permission of the Lonsdale family (National Library, 
A-309-160)
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Page 838  : Whakapapanui Stream 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 839  : Ōhakune Mountain Road bridge 
Photograph by unknown (Alexander Turnbull Library, Evening Post collection, EP/1958/2155-F)

Page 839  : Ski fields and ski huts on Mt Ruapehu 
Photograph by Mr Reithmaier  ; reproduced by permission of the National Publicity Studios, Archives New 
Zealand (AAQT 6539/A 91,274)

Page 845  : Horse-drawn coaches stop at Waihohonu Hut 
Photograph by unknown (Alexander Turnbull Library, F-19569-¼)

Page 850  : Chateau Tongariro with Mt Ngāuruhoe 
Photograph by unknown (Alexander Turnbull Library, New Zealand Railways collection, G-3892-1/1)

Page 853  : Beginners’ tow-rope, Mt Ruapehu 
Photograph by unknown  ; reproduced by permission of Archives New Zealand, Wellington (C 593 680, 
AAQT W3537 6401, box 115, print A87374)

Page 858  : Keith Wood 
Photograph by Gail Imhoff  ; reproduced by permission of Keith Wood

Page 859  : Che Wilson 
Photograph by Gail Imhoff  ; reproduced by permission of Che Wilson

Page 861  : Two mountaineers on Crater Lake, Mount Ruapehu 
Photograph by unknown (Alexander Turnbull Library, New Zealand freelance collection, PA 
Coll-0785-1-036-01)

Page 868  : Rat in a fantail’s nest 
Photograph by David Mudge  ; reproduced by permission of Nga Manu Images (10048620)

Page 869  : Weasel 
Photograph by Gerald Bruce-Smith  ; reproduced by permission of Gerald Bruce-Smith

Page 871  : Pervasive heather 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 900  : The gift plaque at Whakapapa 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 901  : World Heritage plaque at Whakapapa 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 903  : Aerial photograph above Mt Ngāuruhoe 
Photograph by Lloyd Homer  ; reproduced by permission of GNS Science (41178/10H)

Page 905  : Looking down the Bruce Road, Mt Ruapehu 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson)

Page 905  : Mount Ruapehu and the Chateau from Whakapapa 
Photograph by Herb Christophers  ; reproduced by permission of Herb Christophers, Department of 
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Photograph by Ross Henderson    ; reproduced by permission of the Department of Conservation 
(10053925)
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Page 911  : Skiers at Whakapapa 
Photograph by unknown (New Zealand Archives, Wellington, C593 680, AAQT W3537 6401, box 115, print 
A87375)

Page 913  : Paul Green 
Photograph by Kiri Te Wano  ; reproduced by permission of Paul Green

Page 916  : Sir Hepi leading the haka at the centenary celebrations. 
Photograph by Simon Edwards  ; from The Daily News Taumarunui, reproduced by permission of the Daily 
News, New Plymouth

Page 922  : Huts and road at Iwikau 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 924  : Tūroa skifield 
Photograph by Herb Christophers  ; reproduced by permission of Herb Christophers, Department of 
Conservation

Page 927  : ‘Ski-field project to boost Ruapehu’ 
Photographs by unknown  ; reproduced by permission of the Dominion Post.

Page 930  : Te Waiamoe 
Photograph by Herb Christophers  ; reproduced by permission of Herb Christophers, Department of 
Conservation

Page 932  : Whangaehu warning bells 
Photograph by Herb Christophers  ; reproduced by permission of Herb Christophers, Department of 
Conservation

Page 932  : Lahar path in the Tūkino area 
Photograph by Herb Christophers  ; reproduced by permission of Herb Christophers, Department of 
Conservation

Page 933  : Lahar warning system 
Photographs by lahar webcam  ; reproduced by permission of Horizons Regional Council

Page 936  : Walking the Tongariro Alpine Crossing 
Photograph by Jimmy Johnson  ; reproduced by permission of Jimmy Johnson Department of 
Conservation

Page 938  : Possum 
Photograph by Rod Morris  ; reproduced by permission of Department of Conservation (10031592)

Page 938  : Possum damage 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 939  : Metal band on tree 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 940  : Whakapapa community trapping project 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 940  : Rat and stoat trap box 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 940  : Releasing North Island brown kiwi 
Photograph by unknown  ; reproduced by permission of the Department of Conservation (10044941)
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Page 950  : Uluru, Australia 
Photograph by Paul Hamer  ; reproduced by permission of Paul Hamer

Page 952  : ‘Please don’t climb Uluru’ 
Brochure by the Director of National Parks, Australia  ; reproduced by permission of the director of 
National Parks, Australia

Page 953  : Tourists climbing Uluru 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 955  : Windy Bay Forest 
Photograph by Sam Beebe, Ecotrust  ; reproduced by permission of Sam Beebe

Page 958  : Support Haida Nation Blockades 
Photograph by John Bonnar  ; reproduced by permission of John Bonnar

Page 974  : Whakapapaiti 
Photograph by Matiu Haitana  ; reproduced by permission of Matiu Haitana

Page 982  : A mountain torrent 
Photograph by unknown (Alexander Turnbull Library, New Zealand News Ltd collection, PA1-q-013-09-2)

Page 985  : Mount Ngāuruhoe and countryside 
Photograph by unknown (Alexander Turnbull Library, New Zealand News Ltd collection, PA1-q-013-30-2)

Page 986  : Tongariro River 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 988  : Whanganui River at Te Pōrere 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 989  : Mangaturuturu River 
Photograph by Matiu Haitana  ; reproduced by permission of Matiu Haitana

Page 990  : Flax bush 
Photograph by Philippe Gerbeaux  ; reproduced by permission of the Department of Conservation 
(10054029)

Page 991  : Group with kete and other flax items 
Photograph by James Ingram McDonald (Alexander Turnbull Library, PA1-q-257-17-2)

Page 992  : Whangaehu River at Tangiwai 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 993  : Mangawhero River 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 1001  : Whakapapa River 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 1005  : Blue Lake, Red Crater, and Ruapehu 
Drawing by Thomas A Ryan (Alexander Turnbull Library, A-176-011)

Page 1007  : Lake Rotopounamu 
Photograph by Lloyd Homer  ; reproduced by permission of GNS Science (5664/24)

Page 1008  : Lake Rotoaira 
Photograph by Andrew Gregg  ; reproduced by permission of Andrew Gregg

Page 1014  : Mt Ruapehu and probably Whakapapanui Stream 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson
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Page 1015  : Whakapapanui Stream 
Photograph by Bridget Hodgkinson  ; reproduced by permission of Bridget Hodgkinson

Page 1017  : Kōaro 
Photograph by Stephen Moore  ; reproduced by permission of the Department of Conservation (10049715)

Page 1019  : Kōura 
Photograph by unknown  ; reproduced by permission of the Department of Conservation (10024998)

Page 1019  : Māori fishermen 
Photograph by unknown (Alexander Turnbull Library, F-38200-½)

Page 1020  : Common smelt 
Photograph by Stephen Moore  

Department of Conservation Te Papa Atawhai (10049722)
Page 1022  : Māori group smoking eels, Koriniti 

Photograph by James Ingram McDonald (Alexander Turnbull Library, PA1-q-257-79-1)
Page 1025  : Making a hinaki 

Photograph by James Ingram McDonald (Alexander Turnbull Library, F-37930-½)
Page 1026  : Māori fishing nets and traps 

Photograph by James Ingram McDonald (Alexander Turnbull Library, PA1-q-257-72-3)
Page 1029  : Liberation of trout fry 

Photograph by John Dobree Pascoe (Alexander Turnbull Library, John Pascoe collection, F-2059-¼)
Page 1031  : Rainbow trout 

Photograph by unknown  ; reproduced by permission of the New Zealand Herald (290905NZHAGTROUT01.
JPG)

Page 1033  : Catfish 
Photograph by Glenn Maclean  ; reproduced by permission of the Department of Conservation (10037708)

Page 1035  : Trout fishing from a waka 
Photograph by unknown (Alexander Turnbull Library, Cowan collection, F-125116-½)

Page 1046  : A successful angler in the Tongariro River. 
Photograph by unknown (Alexander Turnbull Library, Eph-A-TOURISM-1930s-01-03)

Page 1068  : Electricity pylons 
Photograph by unknown (Alexander Turnbull Library, Dominion Post collection, EP-Energy-
Hydroelectricity-Tongariro power project-09)

Page 1072  : Italian tunnellers 
Photograph by unknown (Alexander Turnbull Library, Dominion Post collection, EP-Energy-Hydro 
Electricity-Tongariro Hydro Scheme-02)

Page 1076  : Control gates of the Wairehu Canal 
Photograph by unknown (Alexander Turnbull Library, Dominion Post collection, EP-Energy-
Hydroelectricity-Tongariro power scheme-06)

Page 1076  : Construction of the Wāhianoa Aqueduct 
Photograph by Olive Chatterley  : reproduced by permission of Olive Chatterley

Page 1076  : Moawhango Dam construction 
Photograph by unknown (Alexander Turnbull Library, Dominion Post collection, EP-Energy-
Hydroelectricity-Tongariro power scheme-05)
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Page 7076  : Tongariro River diversion 
Photograph by unknown (Alexander Turnbull Library, Dominion Post collection, EP-Energy-
Hydroelectricity-Tongariro power scheme-04)

Page 1077  : View of Moawhango River 
Photograph by unknown (Alexander Turnbull Library, Dominion Post collection, EP-Energy-Hydro 
Electricity-Tongariro Hydro Scheme-01)

Page 1079  : Tokaanu Power Station 
Photograph by unknown  ; reproduced by permission of Genesis Energy

Page 1079  : Lake Ōtamangākau and Dam 
Photograph by unknown  ; reproduced by permission of Genesis Energy

Page 1079  : Wairehu Canal Outfall 
Photograph by unknown  ; reproduced by permission of Genesis Energy

Page 1079  : Lake Te Whaiau and Dam 
Photograph by unknown  ; reproduced by permission of Genesis Energy

Page 1080  : Butonyl lining Te Whaiau canal 
Photograph by unknown (Alexander Turnbull Library, Dominion Post collection, EP-Energy-
Hydroelecticity-Tongariro power scheme-07)

Page 1080  : Te Waiau Stream 
Photograph by Bridget Hodgkinson  : reproduced by permission of Bridget Hodgkinson

Page 1081  : Rangipō Dam 
Photograph by unknown  ; reproduced by permission of Genesis Energy

Page 1082  : Portrait of John Atirau Asher 
Photograph by unknown  ; reproduced by permission of the Asher family (Alexander Turnbull Library, 
Asher family collection, F-190578-½)

Page 1083  : Pāterika Hura 
Photograph by unknown  ; from Te Ao Hou (Spring 1953), reproduced by permission of the Maori Purposes 
Fund Board (Archives New Zealand, AAMK W3495/26)

Page 1085  : John Te Herekiekie Grace 
Photograph by unknown  ; reproduced by permission of the Maori Purposes Fund Board (AAMK W3495, 
box 5, Māori Affairs folder)

Page 1087  : ‘You can’t foist that sort of thing on the public  !’ 
Drawing by Nevile Lodge  ; reproduced by permission of the Lodge family (Archives New Zealand, AAZU 
W3619, box 62, R15904984)

Page 1093  : Fishing in the Tongariro River 
Photograph by R Anderson  ; reproduced by permission of the National Publicity Studios and Archives 
New Zealand (AAQT 6539/A99,233)

Page 1095  : ‘Wait, Mr McIntyre – when we’ve finished you won’t know her  !’ 
Drawing by George Minhinnick  ; reproduced by permission of the New Zealand Herald (Archives New 
Zealand, AAZU W3619, box 62, R15904984)

Page 1120  : Lake Rotoaira 
Photograph by Bridget Hodgkinson  : reproduced by permission of Bridget Hodgkinson
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Page 1123  : Dragline silhouetted against Lake Rotoaira 
Photograph by unknown (Alexander Turnbull Library, Dominion Post collection, EP-Energy-
Hydroelectricity-Tongariro Power Scheme-03)

Page 1125  : Lake Rotoaira with Motuopuhi Island 
Photograph by Andrew Gregg  : reproduced by permission of Andrew Gregg

Page 1127  : Poutū Canal and Dam 
Photograph by unknown  ; reproduced by permission of Genesis Energy

Page 1129  : Sir Archie Taiaroa 
Photograph by unknown  ; reproduced by permission of Spencer Webster

Page 1130  : Whanganui Intake 
Photograph by unknown  ; reproduced by permission of Genesis Energy

Page 1132  : Two whio 
Photograph by Gerald Bruce-Smith  ; reproduced by permission of Gerald Bruce-Smith

Page 1136  : Moawhango Dam 
Photograph by unknown  ; reproduced by permission of Genesis Energy

Page 1137  : Whitebait of the Kōaro 
Photograph by E J Cudby  ; from R M McDowall, New Zealand Freshwater Fishes  : A Guide and Natural 
History (Auckland  : Heinemann, 1978), reproduced by permission of NIWA

Page 1184  : Inside the Red Crater Tongariro 
Photograph by Jimmy Johnson  ; reproduced by permission of Jimmy Johnson, Department of 
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Photograph by Jimmy Johnson  ; reproduced by permission of Jimmy Johnson, Department of 
Conservation

Page 1186  : The Ketetahi Springs  
Photograph by unknown (Alexander Turnbull Library, PA1-q-913)

Page 1188  : Geysers, Tokaanu 
Photograph by D L Mundy (Alexander Turnbull Library, D L Mundy collection, PA1-f-042-13)

Page 1191  : Te Maari Crater 
Photograph by unknown (Alexander Turnbull Library, New Zealand News Ltd collection, PA1-q-013-10-2)

Page 1193  : Hot springs or boiling ponds near Taupō Lake, 26 October 1844 
Painting by George French Angas (Alexander Turnbull Library, A-020-038)

Page 1194  : Children in hot pool 
Photograph by C W Babbage (Alexander Turnbull Library, Babbage collection, 1/1-013335-G)

Page 1195  : Hot mud pools near Tokaanu Hotel 
Photograph by unknown  ; reproduced by permission of Archives New Zealand, Wellington (AAQT W3537 
6401, box 117)

Page 1200  : Ketetahi Springs 
Photograph by Jock Phillips  ; reproduced by permission of Jock Phillips and Te Ara – The Encyclopedia of 
New Zealand

Page 1205  : Geothermal surface features 
Photograph by Andrew Gregg  ; reproduced by permission of Andrew Gregg
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Page 1213  : The Ketetahi Springs area 
Photograph by Andrew Gregg  ; reproduced by permission of Andrew Gregg

Page 1222  : Te Kāhui Grace 
Photograph by unknown (Alexander Turnbull Library, PA Coll-7489-30)
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Photograph by Melvyn Smith  ; reproduced by permission of Melvyn Smith
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Photograph by Melvyn Smith  ; reproduced by permission of Melvyn Smith
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Photograph by Andrew Gregg  ; reproduced by permission of Andrew Gregg
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Photograph by Andrew Gregg  ; reproduced by permission of Andrew Gregg

Page 1250  : Healy’s Bore, Tokaanu 
Photograph by Karen Britten  ; reproduced by permission of Karen Britten GNS Science

Page 1253  : Ketetahi Hut 
Photograph by George Leslie Adkin (Alexander Turnbull Library, G L Adkin collection, PA1-f-003-136)

Page 1255  : Group at Ketetahi Hut 
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